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PKEFACE. 


This  work  was  written  in  the  belief  that  it  would  be  useful  to 
the  members  of  the  legal  profession,  and  to  the  magistrates  of 
this  state. 

The  plan  of  the  work  embraces  many  of  the  principles  of  the 
law  relating  to  actions  and  defenses,  and  the  rules  of  practice, 
pleadings  and  evidence.  Such  subjects  and  titles  of  the  law 
have  been  selected  as  were  deemed  to  be  most  useful  in  practice 
in  cases  tried  in  these  courts,  and  the  illustrations  have  been 
as  numerous  as  could  .be  given  in  the  compass  of  two  large 
volumes. 

The  first  volume  is  devoted  to  an  explanation  of  the  law 
relating  to  actions,  whether  founded  upon  contract  or  for  a  tort, 
and  including  the  law  relating  to  the  defense  of  actions.  The 
second  volume  contains  the  rules  of  practice,  pleadings  and 
evidence,  and  the  practice  on  appeals  and  on  special  proceedings, 
together  with  such  appropriate  precedents  as  were  deemed 
valuable.  For  more  particular  information  as  to  the  subjects 
discussed,  a  reference  to  the  Table  of  Contents  and  to  the  Index 
will  give  the  desired  information. 

There  are  some  general  features  of  the  work  which  may  be 
properly  mentioned,  since  there  may  be  some  persons  who  will 
desire  to  know  in  what  particulars  the  present  work  differs  from 
other  similar  publications.  The  gradually  increasing  jurisdiction 
of  justices'  courts  will  naturally  increase  the  amount  of  business 
and  litigation  to  be  disposed  of  by  them.  To  do  this  properly 
requires  a  considerable  degree  of  legal  knowledge.  And  for  the 
purpose  of  furnishing  the  greatest  possible  number  aud  variety 
of  legal  principles  that  could  be  compressed  into  a  reasonable 
space,  this  work  has  been  published.  The  work  will  be  found 
to  be  convenient  as  well  as  economical,  which  cannot  fail  to 
commend  it  to  the  attention  of  all  who  may  need  such  assist- 
ance. Criminal  law  or  practice  does  not  fall  within  the  plan  of 
the  work,  and  is  not  discussed  in  the  following  pages. 

The  character  of  the  work  is  essentially  American,  in  the  sense 
that  the  decisions  of  our  courts  have  been  preferred  to  those  of 
foreign  courts,  and  the  adjudications  of  the  New  York  courts 
have  been  preferred  to  those  of  the  other  states,  because  it  was 
intended  to  write  a  work  for  the  courts  of  this  state.    But,  while 
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such  a  preference  was  iudispeu sable  under  the  circumstances  of 
the  case,  it  is  not  to  be  understood  that  the  New  York  decisions 
constitute  the  largest  portion  of  the  materials  used  in  pre- 
paring the  work.  It  will  be  found,  on  examination,  that  the 
reports  of  the  other  states  aud  those  of  the  English  courts  have 
been  fully  and  carefully  examined,  and  whenever  a  case  has  been 
found  in  them  which  was  valuable  as  an  illustration  of  a  legal 
principle,  it  has  been  promptly  pressed  into  service.  This 
method  of  selecting  subjects  and  decisions  has  rendered  it  pos- 
sible to  give  a  very  extensive  variety  of  legal  principles,  which 
are  founded  upon  actual  adjudications  of  recognized  authority. 

It  has  been  intended  to  cover  as  large  a  variety  of  subjects  or 
titles  of  the  law  as  was  possible,  so  as  to  include  most  of  the 
principles  which  are  scattered  through  many  large  volumes. 
This  method  furnishes  information  which  is  usually  unattainable 
except  by  the  purchase  of  several  large  and  expensive  volumes. 
It  will  be  found,  on  examination,  that  the  principles  of  law 
stated  in  these  volumes,  will  furnish  full  information  and  a 
reliable  guide  upon  nearly  all  questions  that  arise  in  ordinary 
cases.  And  it  will  also  be  found,  that  there  are  few  questions 
even  of  an  unusual  character  which  does  not  receive  some 
explanation,  so  far  as  the  information  may  be  useful  in  cases  in 
these  courts.  Even  so  large  a  work  as  the  present  does  not 
answer  all  the  questions  which  may  arise  in  practice.  But  the 
selections  have  been  so  extensive,  and  the  illustrations  so 
various,  that  most  legal  principles  will  be  found  explained,  so  far 
as  may  be  necessary  for  their  application  by  a  justice's  court. 
Such  a  collection  of  principles  answers  a  double  purpose;  it 
furnishes  a  library  for  magistrates  and  for  young  men,  and  it  is 
a  convenient  hand-book  for  either  of  them  during  the  progress 
of  a  trial  in  a  litigated  cause.  And  the  experienced  practitioner 
will  find  the  collection  of  cases  of  service,  either  as  a  hand-book 
in  the  office  for  examining  questions,  or  as  a  ready  reference  to 
such  cases  on  the  trial  of  causes  at  the  circuit. 

It  will  be  found,  that  most  of  the  cases  cited  in  the  first 
volume,  are  as  applicable  to  cases  tried  at  the  circuit,  as  though 
they  had  been  arranged  for  that  court.  And  the  same  thing  is 
true  of  many  of  the  cases  cited  in  the  second  volume.  The 
continual  changes  which  are  taking  place  in  the  law  require  a 
vigilant  watch  on  the  part  of  the  practitioner.  To  aid  in  doing 
this,  the  latest  changes  in  the  statutes,  aud  the  most  recent  of 
the  reported  decisions  have  been  carefully  and  fully  given.  The 
cases  have  been  brought  down  to  41  Barb. ;  13  E.  P.  Smith ;  8 
Bosw. ;  27  How.;  17  Abb.;  2  Hilt.;  4  E.  D.  Smith,  and  to  the 
corresponding  English  authorities.  The  value  of  the  authorities 
thus  cited  will  be  fully  appreciated  by  the  profession. 

,The  Code,  as  printed  in  this  work,  includes  the  amendments 
of  1865,  and  the  amended  sections  of  the  stamp  and  license 
law  of  March  3d,  1865.  To  do  this  required  the  recasting  of 
quite  a  large  number  of  stereotype  plates,  which  had  been  com- 
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pleted  before  the  amendments  were  made.  The  second  volume 
of  the  work  is  devoted  exclusively  to  practice,  pleadings  and 
evidence.  The  general  principles  relating  to  jurisdiction  are 
there  discussed,  and  to  that  is  added  such  explanations  of  pre- 
liminary matters  as  the  subject  seemed  to  demand.  The  mode 
of  issuing  process,  and  the  rules  relating  thereto,  have  been 
minutely  discussed,  and  to  this  has  been  added  such  practical 
forms  as  were  deemed  necessary.  The  principles  of  pleadings, 
whether  of  a  general  character,  or  relating  to  the  manner  of 
drawing  complaints  or  answers,  have  been  stated  at  length  and 
with  care.  This  subject  has  received,  as  it  deserves,  more  atten- 
tion than  is  usually  bestowed  upon  the  subject  in  other  similar 
works. 

As  evidence  is  a  most  important  branch  of  the  law,  and  as  it 
forms  a  frequent  subject  of  discussion  in  these  courts,  the  entire 
principles  have  beeu  given  as  fully  and  as  minutely  as  it  was 
possible  to  do  in  a  work  like  the  present.  If  this  title  alone  is 
not  a  most  valuable  contribution  to  the  practice  relating  to 
evidence,  then  a  very  great  deal  of  labor  and  care  have  been 
spent  in  vain.  The  proceedings  during  the  course  of  a  trial 
sometimes  interpose  difficulties  which  perplex  both  court  and 
counsel.  The  practice  has  been  stated  so  fully  that  most  of 
these  questions  may  be  easily  and  correctly  settled. 

The  subject  of  appeals  forms  a  prominent  part  of  the  entire 
work.  This  branch  of  the  practice  has  never  received  a  due 
share  of  attention  from  authors.  And  now  for  the  first  time  in 
the  history  of  the  practice  of  this  state,  has  any  attempt  been 
made  to  do  justice  to  this  important  subject.  The  entire  prac- 
tice is  here  pointed  out  with  minuteness,  and  appropriate  forms 
have  been  given  for  every  important  paper  necessary  to  be 
used. 

A  table  of  contents  will  be  found  at  the  beginning  of  each 
volume.  So,  too,  a  most  copious  index  will  be  given  with  each  of 
them.  For  the  convenience  of  those  who  are  not  familiar  with 
the  reports,  a  table  of  abbreviations  has  been  given.  It  will  be 
found  to  be  the  most  extensive  and  the  most  complete  of  any 
yet  published  in  any  work  of  this  character.  A  complete  table 
of  cases  has  also  been  prepared.  The  value  of  such  a  table  will 
be  readily  appreciated  by  the  experienced  practitioner,  either  as 
a  means  of  finding  a  principle  from  a  known  case,  or  as  a  means 
of  determining  the  value  of  a  case  cited.  In  numerous  instances 
the  author  has  pointed  out  the  overruled  or  the  modified  cases ; 
and  where  an  authority  is  cited,  a  reference  to  the  tables  of  cases 
will  determine  whether  that  case  is  to  be  found  in  this  work; 
and  if  it  is,  a  reference  to  the  page  where  it  is  cited  will  show 
whether  it  is  noted  as  overruled  or  modified.  So,  too,  where  a 
single  case  is  found,  and  others  are  desired,  it  will  be  easy  to 
know  whether  they  are  to  be  found  in  this  work,  by  a  reference 
to  the  tables  of  cases,  and  from  them  to  the  body  of  the  work. 

The  cases  relating  to  appeals  have  been  collected  so  fully  and 
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so  carefully,  that  the  text  will  serve  as  a  ready  made  brief  upon 
most  questions  of  practice.  It  will  thus  be  of  service  to  the 
profession,  and  relieve  them  of  a  task  which  is  usually  a 
laborious  one.  It  is  hoped,  too,  that  the  cases  collected  will 
sometimes  be  found  useful  by  the  judges  of  the  courts  who  sit 
in  review  of  causes  on  appeal. 

My  thanks  are  due  to  Alva  H.  Tremain,  Esq.,  for  copying  a 
portion  of  the  statutes  printed  in  these  volumes,  and  he  has  my 
best  wishes  for  that  success  in  the  profession  which  his  talents, 
his  industry,  and  his  integrity  promise. 

If  the  young  men  for  whose  benefit  the  work  was  written, 
shall  find  it  useful  in  assisting  them  to  discharge  their  profes- 
sional duties  with  accuracy  and  despatch,  and  if  it  shall  render 
them  some  service  in  acquiring  a  knowledge  of  legal  principles, 
the  author's  highest  ambition  will  be  gratified. 

The  work,  such  as  it  is,  is  now  submitted  to  the  profession. 
That  they  will  judge  of  it  candidly  and  with  liberality  is  a  matter 
of  certainty,  since  they  are  familiar  with  the  numerous  difficul- 
ties which  beset  and  perplex  a  legal  writer.  But  they  will  also 
judge  generously,  since  they  are  aware  that  the  sole  object  of 
the  work  was  to  benefit  themselves.  If  the  toils  of  several 
years  shall  serve  to  lighten  the  arduous  labors  of  the  profession, 
and  if  they  shall  tend  to  inculcate  a  liberal  spirit  in  the  practice, 
as  well  as  to  foster  a  desire  for  the  acquisition  of  legal  learning 
by  those  young  men  who  are  soon  to  lead  at  the  bar  and  preside 
on  the  bench,  the  author  will  feel  that  his  time  was  well  spent 
in  attempting  to  discharge  that  duty,  which  a  sage  of  the  law 
has  declared  that  every  lawyer  owes  to  his  profession. 

WILLIAM  WAIT. 

Albany,  June  30, 1865. 


PREFACE  TO  THE  SECOND  EDITION. 

The  liberality  of  the  profession  in  this  and  the  other  states, 
having  exhausted  two  editions  of  this  work,  it  was  deemed 
advisable  to  increase  its  value  by  bringing  the  cases  and  statutes 
down  to  the  time  of  going  to  press.  The  matter  thus  added 
is  equal  to  three  hundred  pages  of  the  text,  and  includes  about 
thirteen  hundred  new  and  important  cases.  The  additions  are 
printed  in  the  form  of  notes  in  an  appendix  at  the  end  of  the 
second  volume ;  and  these  notes  are  fully  and  carefully  referred 
to  in  the  appropriate  places  in  the  body  of  the  work.  Notwith- 
standing the  additional  cost  of  this  edition,  no  increase  of  price 
will  follow.  In  the  hope  that  the  usefulness  of  the  work  has 
been  greatly  extended  by  these  improvements,  it  is  again  sub- 
mitted to  a  generous  profession. 

March  21,  1867. 
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C.  B.  [N.  S.]    Do.        Do.       Do.     NewSeries Do. 

Comst Comstoek's  Reports N.  Y. 
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Dudl.  L.  &,  E Dudley's  Law  and  Equity  Reports Do. 

Duer Duer's  Reports N.  7. 

Durnf.  &  E Durnford  &  East  [See  Term  Reports] English. 

Dutch Dutcher's  Reports If.  Jersey. 

Dyer Dyer's  Reports, 


East   East's  Reports Do. 

Ed Edition. 

Eden Eden's  Chancery  Reports Do. 

Eden  on  Inj Eden  on  Injunctions Do. 

Edw.  Ch Edwards'  Chancery  Reports  N.  7 

Edw.  on  Rec. Edwards  on  Receivers  (2d  edition) Do. 

Edw.  on  Ref. Edwards  on  Referees Do. 

Ell.  &  Bla Ellis  &  Blackburn's  Reports English 

Ell'  Bla  &  El"-         C  E^8'  Blackburn  &  Ellis'  Reports Do. 

Ell.  &  E Ellis  &  Ellis'Reports  Do. 

Eng.  (Ala.) English's  Reports Ala 

Eng.  [Ark.]  English's  Reports Arkansas 

Eng.  C.  L English  Common  Law  Reports  (American  reprint) English 

Eng.  Ch.  R English  Chancery  Reports  (American  reprint) Do. 

Eng.  L.  &  E English  Law  and  Equity  Reports  (American  reprint) Do. 

Eq.  Cas.  Abr Equity  Cases  Abridged Bo. 

Esp Espinasse's  Reports Do. 

Exch Exchequer  Reports  (See  Wels.,  Hurlst.  &  Gord.) Do. 

Ex'rs Executors. 

Fairf. Fairfield's  Reports Maim. 

Ferg.  Cons Ferguson's  Consistory  Reports English. 

Finch  Finch's  Reports Do. 

F.  N.  B. . . . Fitzherbert's  Natura  Brevium. 

Fl.  &  K.   Flanagan  &  Kelley's  Reports Irish. 

Fla Florida  Reports '.'.'.'.  Fla 

Fogg Fogg's  Reports '.'.'.'.'. N.' Hampshire'. 

Forr Forrest's  Reports English. 

Fort.  S.  C Fortescue's  Select  Cases. '..'...  Do. 

Foster Foster's  Reports \"    '  j)0 

Fost.  [N.  H.] Foster's  Reports '.'.".  .'.'.#'  Hampshire. 

F.  &F.  or  Fost.  &  Fin.  Foster  &  Finlason's  Reports English. 

Freem Freeman's  Reports "  "    j)0 

Freem.  C.  C Freeman's  Cases  in  Chancery \ \\  j)0 

Freem.  [Miss.] Freeman's  Reports Mississippi 

Gale  Gale's  Reports English. 

Gale  &  D   Gale  &  Davison's  Reports , ' "   _  j)0_ 
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GaB- Gallison's  Reports U.  S. 

Geo Georgia  Reports Qa_ 

George George's  Reports ,,,'.  .Miss. 

Gfj08- Gibson's  Reports English 

Gibbs   Gibb's  Reports Mich. 

&iff- Giffard's  Reports English 

GUb.  Eq.  Cas Gilbert's  Cases  in  Equity f  Do. 

Gilb.  L.  &  E Gilbert's  Cases  in  Law  and  Equity [  Do. 

^  ;  •  • Sill's  Reports '.' .Maryland. 

Gill  &  J Gill  &  Johnson's  Reports Do. 

Gilman Gilman's  Reports Illinois. 

Gilmer    Gilmer's  Reports Ya. 

Gilpin Gilpin's  Reports   U.  S. 

Glasc Glascock's  Reports Irish. 

Glyn  &  J. Glyn  &  Jamieson's  Reports English. 

Godb Godbolt's  Reports Do. 

Golds Goldsborough's  Reports Do. 

Gow  N.  P Gow's  Nisi  Prius  Cases Do. 

Grant's  Cas Grant's  Oases Perma. 

Gratt Grattan's  Reports   Ya. 

Gray Gray's  Reports  Mass. 

Green  [N.  J.] Green's  Reports &  Jersey. 

Green  Ch.  [N.  J.] . .  .Green's  Chancery  Reports Do. 

Greene  [Iowa] Greene's  Reports *, Iowa. 

Greenl Greenleafs  Reports Maine. 

Grisw Griswold's  Reports Ohio 

Hagg.  Ad Haggard's  Admiralty  Reports English. 

Hagg.  Ec Haggard's  Ecclesiastical  Reports Do. 

Hall Hall's  Superior  Court  Reports   N.  T. 

Hall  &  Tw. Hall  &  Twell's  Reports English. 

Halst Halsted's  Reports N.  Jersey. 

Halst.  Ch Halsted's  Chancery  Reports Do. 

Hamm Hammond's  Reports Ohio. 

Hanm.    Hanmer's  Reports English. 

Hardr. Hardres'  Reports Do. 

Hardin Hardin's  Reports Kentucky. 

Hardy Hardy's  Reports Ohio. 

Hare ,  . .  .Hare's  Reports English. 

Harm Harmon's  Reports Cal. 

Harp Harper's  Reports S.  Gar. 

Harp.  Ch. Harper's  Chancery  Reports •■ Do. 

Harringt Harrington's  Reports Delaware. 

Harringt.  Ch Harrington's  Chancery  Reports .* Michigan. 

Harris Harris'  Reports Penna. 

Harr.  &,  G Harris  &  Gill's  Reports Maryland. 

Harr.  &  J. Harris  &  Johnson's  Reports Do. 

Harr.  &  M'H Harris  &  M'Henry's  Reports Do. 

Harr.  &  "Woll Harrison  &  Wollaston's  Reports English. 

Harrison Harrison's  Reports N.  Jersey. 

Hart Hartley's  Reports Texas. 

Hawk Hawkes'  Reports . N.  Carolina. 

Hayes Hayes'  Reports Irish. 

Hay.  &  J Hayes  &  Jones'  Reports Do. 

Hayw.  [N.  C] Haywood's  Reports N.  Carolina. 

Hayw.  [Tenn.] Haywood's  Reports  . Tenn. 

Head    Head's  Reports Tenn. 

Heath Heath's  Reports Maine. 

Hemp Hempstead's  Reports U.  S. 

Hen.  &  Munf. Henning  &  Munford's  Reports Ya. 

Hepb Hepburn's  Reports Cal. 

HetL Hetley's  Reports English 

Hill Hill's  Reports N.  7. 

Hill  [S.  C] Hill's  Reports So.  Car. 

HillCh Hill's  Chancery  Reports , Do. 

Hill  &  D.  Supp Supplement  to  Hill  &  Denio's  Reports N.  T. 

Hilt Hilton's  Common  Pleas  Reports N.  Y. 

Hob Hobart's  Reports English 

J 
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Hoig Hodges'  Reports English. 

Hoff.  Ch.  Pr Hoffman's  Chancery  Practice N.  7. 

Hoff.  Ch.  R Hoffman's  Chancery  Reports Do. 

Hogan Hogan's  Chancery  Reports Irish. 

Holt   Holt's  Reports English. 

Hook.  Hooker's  Reports Conn. 

Hopk Hopkins'  Chancery  Reports N.  7. 

Horn  &  Hurl Horn  and  Hurlstone's  Reports English. 

Hoyend Hovenden's  Supplement  to  Yesey,  jr Do. 

How Howard's  Practice  Reports N.  7. 

How.  [U.  S.]  Howard's  Supreme  Court  Reports U.  S. 

How.  [Miss.] Howard's  Reports Mississippi. 

Hubb Hubbard's  Reports Maine. 

Hud.  &  Br Hudson  &  Brooke's  Reports English. 

Hughes Hughes'  Reports Kentucky. 

Humph Humphrey's  Reports   Tenn. 

Hurlst.a&  Norm Hurlstone  &  Norman's  Reports English. 

Hurl.  &  W Hurlstone  &  Walmsley's  Reports Do. 

Hurlst.  &  Gord Hurlstone  &  Gordon  [See  Exchequer] Do. 

Hutt Hutton's  Reports Do. 


lb.  or  Id The  same. 

HI Hlinois  Reports IB. 

Ired Iredell's  Reports KG. 

Ired.  Bq Iredell's  Equity  Reports ■ ,  Do. 

Irish  Law Irish  Law  Reports ' Irish. 

Irish  Law  [N.  S.]  ..  Do.     Do.     Do.        New  Series , Do. 

Irish  Eq Irish  Equity  Reports Do. 

Irish  Eq.  [N.  S.]  .. .   Do.     Do.      Do.      New  Series Do. 


Jac Jacob's  Reports 

Jac.  &  W Jacob  &  Walker's  Reports Do. 

Jebb  &  B Jebb  &  Bourke's  Reports Do. 

Jebb  &  S Jebb  &  Symes'  Reports Do. 

Jeff. Jefferson's  Reports Va. 

Jenk.  Cent Jenkin's  Centuries  of  Reports English 

Johns Johnson's  Reports N.  I 

Johns.  Cas Johnson's  Cases Do. 

Johns.  Ch Johnson's  Chancery  Reports Do. 

Johns.  [Eng.]    Johnson's  Reports  English 

Johns.  &  Hem Johnson  &  Hemming's  Reports Do. 

Jones  (W.) Sir  W.  Jones'  Reports :     Do. 

Jones  (T.) Sir  Thomas  Jones'  Reports Do. 

Jones,  Jr. Jones'  Reports   Irish. 

Jones  (Mo.) Jones'  Reports Mis. 

Jones  Law  [N.  C] . .  Jones  Law  Reports  .' No.  Carolina. 

Jones  Bq.  [N.  0.] . . .  Jones'  Equity  Reports Do. 

Jones  &  Cary Jones  &  Cary's  Reports Irish. 

Jones  &  La  T Jones  &  La  Touche's  Reports Do. 

Jur London  Jurist English. 

Jur.  [N.  S.] Do.        Do.    New  Series Do. 


Kay  &  J. Kay  &  Johnston's  Reports 

Keb Keble's  Reports Do. 

Keen Keen's  Reports Do. 

Keil Keilwey's  Reports Do. 

Kelly    Kelly's  Reports Georgia 

Kely.  (J.) Sir  J.  Kelyng's  Reports English 

Kely.  (W.)  Win.  Kelynge's  Reports Do. 

Kent's  Com Kent's  Commentaries tf.  Y. 

Keny Kenyon's  Reports English, 

Kern Kernan's  Reports n.  7. 

Kerr Kerr's  Reports ' y.  Brvmsmci. 

Kirby Kirby's  Reports ' Conn. 

Knapp Knapp's  Reports English. 

(a)  Hurlst.  &  Colt.,  Hurlstone  &  Coltman,  English. 
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La Louisiana  Reports La. 

La.  Ann. Louisiana  Annual  Reports Do. 

Lane Lane's  Reports. English 

Latch   Latch's  Reports Do. 


L.  J.  [Oh.] Law  Journal 

L.  J.    C.  P.] Law  Journal 

L.  J.  *■- 
L.  J. 
L.  J. 


Chancery  Reports] Do. 

^Common  Pleas  Reports] Do. 

Ex.]   Law  Journal  ^Exchequer  Reports] Do. 


Q.  B.J Law  Journal 

0.  S.J Law  Journal, 


n's  Bench  Reports] Do. 

.  Old  Series Do. 

Leach Leach's  Reports Do. 

Lee  Lee's  Reports Cat 

Leigh   Leigh's  Reports Va. 

Leon Leonard's  Reports English. 

Lev Levinz'  Reports , Do. 

Ley Ley's  Reports Do. 

Littlet Littleton's  Reports Do. 

Littell Littell's  Reports Kentucky. 

Litt.  S.  0 Littell's  Select  Oases t Do. 

Lloyd  &  G.  t.  PI Lloyd  &  Gould's  Reports  temp.  Plunkett Irish. 

Lloyd  &  G.  t.  Sug.  . .  Do  Do.      ,    Do.        Do.     Sugden Do. 

Lofft .Lofft's  Reports English. 

Longf.  &  T Longfleld  &  Townsend's  Reports Irish. 

Ld.  Ken Lord  Kenyon's  Notes ^ English. 

Low.  Can Lower  Canada  Reports Canada. 

Lown.  M.  &  P Lowndes,  Maxwell  &  Pollock's  Cases English. 

Lube's  Eq.  PI Lube's  Equity  Pleading    Do. 

Ludd Ludder's  Reports , Maine, 

Lutw Lutwyche's  Reports English. 


M'Cle M'Cleland's  Reports, 

M'Cl.  &  T M'Cleland  &  Tounge's  Report Do. 

Mtlord. M'Cord's  Reports So  Oar. 

M'Cord  Ch M'Cord's  Chancery  Reports Do. 

M'Lean M'Lean's  Circuit  Court  Reports U.  S 

M'Muli M'Mullan's  Reports So.  Gar. 

M'Mull.  Ch M'Mullan's  Chancery  Reports Do. 

Macn.  &  G. Macnaghten  &  Gordon's  Reports English 

Madd. Maddock's  Reports Do. 

Me Maine  Reports Me 

Mann Manning's  Reports Mich 

Man.  &  G Manning  &  Granger's  Reports , English. 

Man.  Grang.  &  Scott .  Manning,  Granger  &  Scott's  Reports  [See  C.  JS.] Do. 

Man.  &  Ryl. Manning  &  Ryland's  Reports Do. 

March March's  Cases Do. 

Marchant Marchant's  Reports Do. 

Marsh.    Marshall's  Reports , Do. 

Marsh.  (A.  K.)     . . . .  A.  K.  Marshall's  Reports Kentucky. 

Marsh.  (J.  J.) J.  J.  Marshall's  Reports Do. 

[La.] Martin's  Reports Louisiana. 

PST.  S.1 Do.        Do.     New  Series Do. 

O.J Martin's  Reports No.  Carolina. 

i.] Martin's  Reports Ga. 

Mart.  &"Terg Martin  &  Terger's  Reports Tenn. 

Md Maryland  Reports  Md. 

Md.  Ch Maryland  Chancery  Decisions Do. 

Mason Mason's  Reports U.  S. 

Mass Massachusetts  Reports Mass. 

Mats Matson's  Reports Conn. 

Mau.  k  SeL Maule  &  Selwyn's  Reports English. 

Mees.  &  Wels Meeson  &  Welsby's  Reports Do. 

Meigs Meigs'  Reports Tenn 

Mer.  or  Meriv. Merivale's  Reports .' English. 

Mete Metcalf' s  Reports Mass. 

Mete.  [Ky.] Metcalf  s  Reports  Ky. 

Mich Michigan  Reports Mich, 

Miles Miles'  Reports Penn. 

Miller Miller's  Reports Penn. 

Miller Miller's  Reports Md. 
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Mills'  Const Mills'  Constitutional  Reports So.  Oar. 

Milw Millward's  Reports Irish. 

Minn Minnesota  Reports Minn. 

Minor Minor's  Reports -4fo. 

Mo.  or  Mis.  R Missouri  Reports Mo. 

Miss Mississippi  Reports Miss. 

Mitf.  PI Mitford's  Pleadings  in  Equity English. 

Mod Modern  Reports Do. 

Moll Molloy's  Reports Irish 

Monr Monroe's  Reports Ky- 

Monr.  (B.)    B.  Monroe's  Reports Do. 

Moo.  &,  M. Moody  &  Malkin's  Reports English. 

Moo.  &  Rob Moody  &  Robinson's  Reports Do. 

Moore J.  B.  Moore's  Reports , Do. 

Moore  P.  C B.  T.  Moore's  Privy  Council  Cases, Do. 

Moore  App Moore's  Indian  Appeals, Do. 

Moore  &  P Moore  &  Payne's  Reports Do. 

Moore  &  S Moore  and  Scott's  Reports Do. 

M.  &  Walk Moore  &  Walker's  Reports Texas. 

Morris Morris's  Reports Iowa. 

Mosely Mkisely's  Reports English. 

Munf.   Munford's  Reports • Va. 

Murph Murphey's  Reports K  Carolina. 

Murph.  &  Hurl Murphy  &  Hurlstone's  Reports « English. 

Murray Murray's  Jury  Court  Reports Scotch. 

Myl.  &  Cr Mylne  and  Craig's  Reports English. 

Myl.  &  K Mylne  and  Keene's  Reports Do. 

Nels Nelson's  Reports Do. 

Nev.  &  M Neville  &  Manning's  Reports Do. 

Nev.  &  P Neville  &  Perry's  Reports Do. 

N.  H New  Hampshire  Reports N.  H. 

N.  R New  Reports  [See  Bosanquet  &  Puller] 

New  Sess.  C New  Sessions  Cases English. 

NT New  York  Reports  in  the  Court  of  Appeals If.  Y. 

N.  T.  Leg.  Obs New  York  Legal  Observer Do. 

N.  Y.  Trans New  York  Daily  Transcript Do. 

Nolan Nolan's  Magistracy  Cases English. 

N.  C North  Carolina  Reports KG 

Notes  of  Cases Notes  of  Cases  in  Ecclesiastical  Courts English. 

Nott  &  M Nott  &  M'Cord's  Reports S.  Car. 

Noy Noy's  Reports  . , '.English. 

N.  P Nisi  Prius. 

N.  S New  Series. 

Off. Officer's  Reports Minn. 

Ohio  Ohio  Reports Ohio. 

Ohio  St Ohio  State  Reports Do. 

Olcott  Olcott's  Reports 0.  S. 

Over Overton's  Reports Term. 

Owen   Owen's  Reports 


Paige    Paige's  Chancery  Reports , N.  T. 

Paine   Paine's  Circuit  Court  Reports U.  S. 

Palm Palmer's  Reports English. 

Papy Papy's  Reports Ela. 

Parker   Parker's  Reports: English. 

Park.  Cr Parker's  Criminal  Reports K  T. 

Pars Parsons  [various  works] 

Patt.  &  ff. Patton  &  Heath's  Reports Va 

Peake  N.  P Peake's  Nisi  Prius  Cases English 

Peake  Add Peake's  Additional  Cases Do. 

Peck Peck's  Reports Tennessee. 

Peck  [HI.]    Peck's  Reports m 

P.  Wms Peere  Williams'  Reports  

Penning  Pennington's  Reports 
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Penn.  or  Pa Pennsylvania  State  Reports Perm 

Penn.  Eep. Pennsylvania  Reports,  Old  Series Do. 

Penr.  &  "W. Penrose  &  "Watts'  Reports Do. 

Per.  &  Dav. Perry  &  Davison's  Reports English 

Peters :Peters'  Supreme  Court  Reports. U.  S. 

Peters  C.  C Peters'  Circuit  Court  Reports Do. 

Pkillim Phillimore's  Ecclesiastical  Reports English. 

Phillips Phillips'  Chancery  Reports Do. 

Pjck Pickering's  Reports Mass. 

Pike   Pike's  Reports Arkansas, 

PI Pleading 

Plow Plowden's  Reports  English 

Pollex Pollexfen's  Reports Do. 

Pop Popham's  Reports Do. 

Post Refers  to  a  subsequent  page. 

Port.  [Ala.]   Porter's  Reports Alabama. 

Port.  [la.] Porter's  Reports  [See  Indiana] Indiana. 

Pr. Practice 

Prec.  Ch Precedents  in  Chancery English. 

Price Price's  Reports Do. 

Price  P.  C Price's  Practice  Cases Do. 

Pyke Pyke's  Reports Lower  Canada. 

Q.  B. Queen's  Bench  Reports  (See  Ad.  &  EL  N.  S.) English, 

Rand Randolph's  Reports Va. 

Rawle Rawle's  Reports Perm. 

Raym.  (T.) Sir  T.  Raymond's  Reports English. 

Raym.  Ld.  Lord  Raymond's  Reports Do.     ' 

Red.   Redington's  Reports Maine. 

Rep.  t.  Holt Reports  temp.  Holt English. 

Rep.  t.  Hard. Reports  temp.  Hardwicke Do. 

Rep.  Ch Reports  in  Chancery Do. 

Rep.  t.  Pinch Reports  temp.  Pinch Do. 

R.  S. Revised  Statutes  of  New  York K  T. 

R.  I Rhode  Island  Reports E.  I. 

Rice.   Rice's  Reports So.  Gar. 

Rice  Ch. Rice's  Chancery  Reports Do. 

Rich. Richardson's  Reports Do. 

Rich.  Eq Richardson's  Equity  Reports Do. 

Rich.  &  "W. Richardson  &  "Woodbury's  Reports N.  Hampshire. 

Ridg.  t.  Hard. Ridgway's  Reports  temp.  Hardwicke English. 

Ridg.  A.  C Ridgway's  Appeal  Cases Irish. 

Ridg.  L.  &  S Ridgway,  Lapp  &  Schoales'  Reports Do. 

Riley Riley's  Reports So  Car. 

Riley  Ch Riley's  Chancery  Reports Do. 

Rob.  H.  of  L Robinson's  House  of  Lords  Cases English. 

Robin.  [Va.] Robinson's  Reports Va. 

Robin.  [La.] Do.         -.  Do Louisiana. 

Rolle .Rolle's  Reports English. 

Root  i .  .Root's  Reports Conn. 

Ruff.   Ruffin's  Reports N.  C 

Russ Russell's  Chancery  Reports English. 

Russ.  &  M. Russell  &  Mylne's  Reports Do. 

Russ.  &  R Russell  &  Ryan's  Crown  Cases Do. 

Ry.  &  M Ryan  &  Moody's  Reports  at  Nisi  Frius Do. 


Salk Salkeld's  Reports 

Sandf. Sandford's  Superior  Court  Reports N.  T. 

Sandf.  Ch. Sandford's  Chancery  feeports . .  Do. 

Saund Saunder's  Reports  [by  "Williams] English. 

Saund.  PL  &  Ev.  . .  .Saunder's  Pleading  &  Evidence Do. 

Saund.  &  Cole Saunders  &  Cole's  Reports Do. 

Saus.  &  So Sausse  &  Scully's  Reports Irish. 

Sav Saville's  Reports English 

Bait. Saxton's  Reports N.  Jersey 
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Say Sayer's  Reports   English 

S.  0.   Same  Case. 

Scam Scammon's  Reports Illinois 

Schoales  <fc  L Schoales  &  Lefroy's  Reports ■&*»&. 

Scott Scott's  Reports English. 

Scott  N.  R Scott's  New  Reports Do. 

Sedg.  on  Dam Sedgwick  on  Damages -^  Y. 

Seld. Selden's  Reports Do. 

Select  C.  in  C Select  Cases  in  Chancery,  temp.  King English. 

Serg.  &  R Sergeant  &  Rawle's  Reports Pem. 

Shaw    Shaw's  Reports Verm. 

Shep Shepley's  Reports  [See  Maine  Reports] Me. 

Sheph Shepherd's  Reports Ala. 

Show Shower's  Reports ^English. 

Show.  P.  C Shower's  Parliamentary  Cases Do. 

Sid Siderfln's  Reports Do. 

Sim Simons'  Reports Do. 

Sim.  &  S Simons'  &  Stuart's  Reports Do. 

Six.  Circ.  in  I Six  Circuits  in  Ireland  (Reports) Irish. 

Skinn Skinner's  Reports English. 

Slade Slade's  Reports Verm. 

Sma.  &  Giff.  Smale  &  Giffard's  Reports .- English. 

Sme.  &  M Smedes  &  Marshall's  Reports Miss. 

Sme.  &  if.  Ch Smedes  &  Marshall's  Chancery  Reports Do. 

Smith  (E.  D.) E.  Delafield  Smith's  Com.  Pleas  Reports N.  T. 

Smith  (E.  P.) [See  New  York  Reports] Do. 

Smith  [Ind.] Smith's  Reports Ind. 

Smith  (J.  P.)   J.  P.  Smith's  Reports English. 

Smith  &  B Smith  &  Batty's  Reports Irish. 

Smith  [Wis.] Smith's  Reports Wis. 

Smythe Smythe's  Reports Irish. 

Sneed Sneed's  Reports Tern. 

South Southard's  Reports N.  Jersey. 

So.  Car South  Carolina  Law  Reports S,  G. 

So.  Car.  Eq South  Carolina  Equity  Reports Do. 

S.  P Same  point  decided. 

Spears Spears'  Reports So.  Gar. 

Spears  Eq Spears'  Equity  Reports Do. 

Spencer Spencer's  Reports N.  Jersey. 

Stant Stanton's  Reports Ohio. 

Stark  N.  P Starkie's  Nisi  Prius  Reports English, 

Stew Stewart's  Reports Ala. 

Stew.  &  Port Stewart  &  Porter's  Reports Do. 

Stock Stockton's  Reports N.  Jersey. 

Story Story's  Reports ' U.  S. 

Story's  Eq.  Jur Story  on  Equity  Jurisprudence 

Strange Strange's  Reports English. 

Strobh Strobhart's  Reports So.  Gar. 

Strobh.  Eq. Strobhart's  Equity  Reports    Do. 

Style Style's  Reports English. 

Stuart.     [See  Lower  Canada  Reports.] 

Sumn Sumner's  Reports : .'.... U.  S. 

Swab Swabey's  Admiralty  Reports English. 

Swab.  &  T Swabey  &  Tristram's  Reports Do. 

Swan Swan's  Reports 

Swanst Swanston's  Reports 


Talb Talbot's  Cases Do. 

Taml Tamlyn's  Reports Do. 

Tann Tanner's  Reports Indiana. 

Tapp Tappan's  Reports Ohio. 

Tayl Taylor's  Reports N.  G. 

Taunt Taunton's  Reports 

Tenn Tennessee  Reports 

Term Term  Reports  — by  Durnford  &  East 

Tex Texas  Reports Texas. 

Tiff. Tiffany's  Reports ...Nl  T. 

Toth Tothill's  Reports ; English. 
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Trans.  Bep Transcript  Reports 2T.  T. 

Turn.  &  Phil Turner  &  Philips'  Reports English. 

Turn.  k  Russ Turner  &  Russell's  Reports Do. 

Tyler Tyler's  Reports    '. Verm. 

Tyrw Tyrwhitt's  Reports English. 

Tyrw.  &  G. Tyrwhitt  &  Granger's  Reports Do. 

Tan  Santv.  PL Van  Santvoord's  Pleadings  N.  T. 

VanSantv.  Eq.  Pr...Van  Santvoord's  Equity  Practice    Do. 

Vaugh Vaughan's  Reports English 

Vent Ventris'  Reports Do. 

Verm,  or  Vt. Vermont  Reports Vt 

Vern Vernon's  Reports English. 

Vera.  k  Sc. Vernon  &  Scriven's  Reports Irish. 

Ves Vesey's,  (senior)  Reports  [vols.  1  &  2.] English. 

Ves.  jr.  Vesey's,  (jr.)  Reports.  [All  after  vol.  2.    Vols.  1  and  2  are  cited 

as  1  and  2  Ves.,  jr.]  Do. 

Ves.  &  B Vesey  &  Beames'  Reports Do. 

Va.  Cas Virginia  Cases Va. 

VoL Volume. 

Walk.  [Miss.] "Walker's  Reports Miss. 

Walk.  [Mich.]   Walker's  Reports Mich. 

Wall Wallace's  Reports If.S 

Wall.  jr. Wallace's  (jr.)  Reports Do. 

Wallis  or  Wall.  Lyn. .  Wallis'  Reports,  by  Lyne Irish. 

Ware Ware's  Reports U.S. 

'  Washb Washburn's  Reports Verm. 

Wash Washington's  Reports Va. 

Wash.  0.  C. Washington's  Circuit  Court  Reports U.  S. 

Watts  Watts'  Reports Perm. 

Watts  &  S Watts  &  Sergeant's  Reports Do. 

Wels.  Hurlst.  &  Gord.  Welsby,  Hurlstone  &  Gordon's  Reports  [See  Exch.'] 

Wend Wendell's  Reports N.  T. 

West.  t.  Hard West's  Reports  temp.  Hardwicke English. 

West.  H.  of  L West's  House  of  Lords  Reports Do. 

Whart Wharton's  Reports Perm. 

Wheat Wheaton's  Reports U.  S. 

Whitt Whittlesey's  Reports K  T. 

Wightw Wight-wick's  Reports English. 

Wilcox Wilcox's  Reports Ohio. 

Willard's  Eq.  Jur.  .  .Willard's  Equity  Jurisprudence .'  .N.  T. 

Willes Willes'  Reports English. 

Wait,  Law  &  Pract.  .Wait's  Law  &  Practice N.  7. 

Williams  or  Wins.  .  .Williams'  Reports.. Verm. 

W.  W.  &  D Willmore,  Wollaston  &  Davison's  Reports English. 

W.  W.  &  H Willmore,  Wollaston  &  Hodges'  Reports Do. 

Wils Wilson's  Reports Do. 

Wils.  Ch. Wilson's  Chancery  Reports Do. 

Winch    Winch's  Reports Do. 

Wis Wisconsin  Reports Wis. 

Woll.  P.  C Wollaston's  Practice  Cases English. 

Wood.  &  M Woodbury  &  Minot's  Reports U.  S. 

Wright Wright's  Reports Ohio. 

Wright Wright's  Reports  Penn. 

Wyatt  Pr.  Reg.  . . .  .Wyatt's  Practical  Register English. 

Wythe   Wythe's  Report Va. 

Veates   Veates'  Reports Penn. 

Velv. Velverton's  Reports English. 

Terg.   Verger's  Reports Term. 

Younge    Vounge's  Reports English. 

Vou.  k  CoL Tounge  k  Collyer's  Reports  in  Chancery Do. 

You.  k  CoL  Ex Do.  Do.  Do.      in  Exchequer Do. 

You.  &  Jer. Younge  k  Jervis's  Reports Do. 

Zabr Zabriskie's  Reports N.  Jersey 


THE 


LAW  AND  PRACTICE  IN  JUSTICES'  COURTS, 


APPEALS  TO  THE  COUNTY  COURTS. 


PART   I. 

CHAPTER  I. 

[The  Code,  as  here  printod,  is  an  abridgement,  and  no  sections  are  given  except  such  as  relate 
to  Justices1  Courts,  or  to  Appeals  to  the  County  Courts.  And  it  contains  all  the  amendments  to 
April,  1866.] 

A.N  ACT  to  amend  the  act  entitled  "  An  act  to  simplify  and 
abridge  the  practice,  pleadings,  and  proceedings  of  the 
courts  of  this  state,"  passed  April  12,  1848. 

Passed  April  11, 1849. 
The  act  entitled  "  An   act  to  simplify  and  abridge  the  practice, 
pleadings,   and  proceedings  of  the   courts  of  this   state,"  passed 
April  12,  1848,  is  hereby  amended  so  as  to  read  as  follows : 

AN  ACT  to  simplify  and  abridge  the  practice,  pleadings,  and 
proceedings  of  the  courts  of  this  state. 

Whereas,  it  is  expedient  that  the  present  forms  of  actions  and 
pleadings  in  cases  at  common  law  should  be  abolished,  that 
the  distinction  between  legal  and  equitable  remedies  should 
no  longer  continue,  and  that  an  uniform  course  of  proceeding  in 
all  cases,  should  be  established  ;  therefore, 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows : 

§  1.  Remedies.]  Remedies  in  the  courts  of  justice  are  divided 
into, 

1.  Actions. 

2.  Special  proceedings. 

Wait        1. 
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§  2.  Action.]  An  action  is  an  ordinary  proceeding  in  a  court 
of  justice,  by  which  a  party  prosecutes  another  party  for  the 
enforcement  or  protection  of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public  offense.  As  amended, 
1849. 

§  3.  Special  proceeding.]  Every  other  remedy  is  a  special  pro- 
ceeding. 

§  4.  Division  of  actions.]    Actions  are  of  two  kinds : 

1.  Civil; 

2.  Criminal. 

§  5.  Criminal  action.]  A  criminal  action  is  prosecuted  by  the 
people  of  the  state,  as  a  party,  against  a  person  charged  with  a 
public  offense,  for  the  punishment  thereof.  As  amended,  1849. 

§  6.   Civil  action.]    Every  other  is  a  civil  action. 

§  7.  Remedies  not  merged.]  Where  the  violation  of  a  right  ad- 
mits of  both  a  civil  and  criminal  remedy,  the  right  to  prosecute 
the  one  is  not  merged  in  the  other. 

%  8.  Division  of  act.]    This  act  is  divided  into  two  parts : 

The  first  relates  to  the  courts  of  justice,  and  their  jurisdiction  ; 

The  second  relates  to  civil  actions  commenced  in  the  courts  of 
this  state  after  the  first  day  of  July,  1848,  except  when  otherwise 
provided  therein,  and  is  distributed  into  fifteen  titles.  The  first 
four  [§§  69  to  126,  both  inclusive]  relate  to  actions  in  all  the  courts 
of  the  state ;  and  the  others,  to  actions  in  the  supreme  court,  in 
the  county  courts,  in  the  superior  court  of  the  city  of  New  York, 
in  the  court  of  common  pleas  for  the  city  and  county  of  New  York, 
in  the  mayors'  courts  of  cities,  and  in  the  recorders'  courts  of  cities, 
and  to  appeals  to  the  court  of  appeals,  to  the  supreme  court,  to 
the  county  courts,  and  to  the  superior  court  of  the  city  of  New 
York.  As  amended,  1849. 


PART  I. 

OB    THE  COURTS  OF  JUSTICE  AND   THEIR  JURISDICTION. 

Title    rv.  Of  the  county  courts. 

V.  Of  the  superior  court  and  court  of  common  pleas  in  the  city  of  New  York, 
and  the  mayors'  and  recorders'  courts  in  other  cities. 
VI.  Of  the  courts  and  justices  of  the  peace. 
vn.  Of  justices  and  other  inferior  courts  in  cities. 

TITLE  IV. 

OF  THE  COUNTY  COURTS. 

g  29.  Repeal  of  existing  statutes.]  All  statutes  now  in  force  con- 
ferring or  defining  the  jurisdiction  of  the.  county  courts,  so  far  as 
they  conflict  with  this  act,  are  repealed ;  and  those  courts  shall 
have  no  other  jurisdiction  than  that  provided  in  the  next  section. 
But  the  repeal  contained  in  this  section  shall  not  affect  any  pro- 
ceedings now  pending  in  those  courts. 
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S  30.  Jurisdiction.']  The  county  court  has  jurisdiction  in  the  fol- 
lowing special  cases,  but  has  no  original  civil  jurisdiction  except 
in  such  cases  :  (see  vol.  2,  page  1254). 

1.  Civil  actions  in  which  the  relief  demanded  is  the  recovery  of 
a  sum  of  money  not  exceeding  five  hundred  dollars,  or  the  reco- 
very of  the  possession  of  personal  property  not  exceeding  in  value 
five  hundred  dollars,  and  in  which  all  the  defendants  are  residents 
of  the  county  in  which  the  action  is  brought  at  the  time  of  its 
commencement,  subject  to  the  right  of  the  supreme  court,  upon 
special  motion,  for  good  cause  shown,  to  remove  any  such  action 
to  the  supreme  court  before  trial. 

2.  The  exclusive  power  to  review,  in  the  first  instance,  a  judg- 
ment rendered  in  a  civil  action  by  a  justice's  court  in  the  county, 
or  by  a  justice's  court  in  cities,  and  to  affirm,  reverse,  or  modify 
such  judgment. 

3.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the  sale 
of  mortgaged  premises  situated  within  the  county,  and  the  col- 
lection of  any  deficiency  on  the  mortgage  remaining  unpaid  after 
the  sale  of  the  mortgaged  premises. 

4.  The  partition  of  real  property  situated  within  the  county. 

5.  The  admeasurement  of  dower  in  land  situated  within  the 
county. 

6.  The  sale,  mortgage,  or  other  disposition,  of  the  real  property, 
situated  within  the  county,  of  an  infant,  or  person  of  unsound 
mind. 

7.  To  compel  the  specific  performance   by  an   infant  heir,   or. 
other  person,  of  a  contract  made  by  a  party  who  shall  have  died 
before  the  performance  thereof. 

8.  The  care  and  custody  of  the  person  and  estate  of  a  lunatic 
or  person  of  unsound  mind,  or  an  habitual  drunkard,  residing 
within  the  county. 

9.  The  'mortgage  or  sale  of  the  real  property,  situated  within 
the  county,  of  a  religious  corporation,  and  the  disposition  of  the 
proceeds  thereof. 

10.  To  exercise  the  power  and  authority  heretofore  vested  in 
such  courts  of  common  pleas  over  judgments  rendered  by  justices 
of  the  peace,  transcripts  of  which  have  been  filed  in  the  offices 
of  the  county  clerks  in  such  counties. 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  courts  of  common  pleas  of  the  county,  or 
the  judges,  or  any  judge  thereof  respecting  ferries;  fisheries; 
turnpike  roads;  wrecks;  physicians;  habitual  drunkards;  im- 
prisoned, insolvent,  absent,  concealed,  or  non-resident  debtors; 
jail  liberties;  the  removal  of  occupants  from  state  lands;  the 
laying  out  of  railroads  through  Indian  lands ;  and  upon  appeal 
from  the  determination  of  commissioners  of  highways;  and  all 
other  powers  and  jurisdiction  conferred  by  statute,  which  has  not 
been  repealed,  on  the  late  court  of  common  pleas  of  the  county, 
or  on  the  county  court  since  the  late  courts  of  common  pleas 
were  abolished,   except  in  the  trial   and   determination  of  civil 
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actions ;  and  to  prescribe  the  manner  of  exercising  such  jurisdic- 
tion when  the  provisions  of  any  statute  are  inconsistent  with  the 
organization  of  the  county  court. 

12.  To  remit  fines  and  forfeited  recognizances,  in  the  same  cases 
and  like  manner  as  such  power  was  given  by  law  to  courts  of  com- 
mon pleas.  But  the  first  subdivision  of  this  section  shall  not  apply 
to  the  county  courts  of  the  counties  of  Kings  and  Erie. 

13.  To  grant  new  trials,  or  affirm,  modify,  or  reverse  judgments 
in  actions  tried  in  such  court  upon  exceptions,  or  case  made,  sub- 
ject to  an  appeal  to  the  supreme  court.  But  in  any  action  or  pro- 
ceeding pending  in  the  county  court,  in  which  the  county  judge  is 
for  any  cause  incapable  of  acting,  it  shall  be  his  duty  to  make  a 
certificate  of  such  fact,  and  file  the  same  in  the  office  of  the  clerk 
of  such  county  court,  and  thereupon  jurisdiction  of  such  action  or 
proceeding  shall  be  vested  in  the  supreme  court,  and  such  further 
proceedings  shall  be  had  therein,  according  to  the  practice  of  such 
court,  as  might  have  been  had  in  the  county  court,  if  such  cause 
or  matter  had  remained  therein;  but  all  such  matters  shall  be 
heard  or  tried  in  the  first  instance  at  a  special  term  or  circuit  court, 
held  in  a  county  where  such  action  or  proceeding  is  situated.  As 
amended,  1849,  1851,  1852,  1860. 

§  81.  When  open.  Terms.']  The  county  court  is  always  open 
for  the  transaction  of  any  business  for  which  no  notice  is  required 
to  be  given  to  an  opposing  party.  At  least  two  terms  in  each 
county  for  the  trial  of  issues  of  law  or  fact,  and  as  many  more  as 
the  county  judge  shall  appoint,  shall  be  held  in  each  year  at  the 
places  in  the  counties  respectively  designated  by  statute  for  hold- 
ing county  or  circuit  courts,  on  such  days  as  the  county  judge  shall 
from  time  to  time  appoint,  and  may  continue  as  long  as  the  court 
deem  necessary. 

Notice  of  such  appointment  shall  be  published  in  the  state  paper 
at  least  four  weeks  before  any  such  term,  and  also  in  a  newspaper, 
if  any,  printed  in  the  county ;  so  many  of  such  terms  as  the  county 
judge  shall  designate  for  that  purpose,  in  such  notice,  may  be 
held  for  the  trial  of  issues  of  law,  and  hearing  and  decision  of  mo- 
tions, and  other  proceedings  at  which  no  jury  shall  be  required  to 
attend.   As  amended,  1849,  1851. 

%  32.  Jurors.]  Jurors  for  the  county  courts  and  courts  of  sessions 
shall  be  drawn  from  the  jury-box  of  the  county,  and  summoned  in 
the  same  manner  as  for  the  trial  of  issues  at  a  circuit  court.  As 
amended,  1849. 


TITLE  V. 

OP  THE  SUPERIOR  COURT  AND  COURT  OF  COMMON  FLEAS  IN  THE  CITY  OP  NEW  YORK,  AND 
THE  MAYORS'  AND  RECORDERS'  COURTS  IN  OTHER  CITIES. 

§  34.  Common  fleas  to  review  certain  judgments.]  The  court  of 
common  pleas  for  the  city  and  county  of  New  York,  shall  also 
have  power  to  review  the  judgments  of  the  marine  court  of  the 
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city  of  New  York,  and  of  the  justices'  courts  in  that  city.  As 
amended,  1849. 

§  35.  Terms.}  The  superior  court  of  the  city  of  New  York,  and 
the  court  of  common  pleas  for  the  city  and  county  of  New  York, 
shall,  within  twenty  days,  appoint  general  and  special  terms  of 
those  courts,  respectively,  and  prescribe  the  duration  thereof: 
and  they  may,  from  time  to  time,  respectively  alter  such  appoint- 
ments ;  and  hereafter  no  fees  shall  be  paid  for  any  service  of  a 
judge  of  either  of  those  courts. 

§  36.  B>/ whom  held.]  A  general  term  shall  be  held  by  at  least 
two  of  the  judges  of  those  courts  respectively,  and  a  special  term 
by  a  single  judge. 

%  37.  Judgments,  where  given.']  Judgments  upon  appeal  shall 
be  given  at  the  general  term  ;  all  others  at  the  special  term. 

%  38.  Judgment,  how  pronounced."]  The  concurrence  of  two  judges 
shall  be  necessary  to  pronounce  a  judgment  at  the  general  term. 
If  two  do  not  concur,  the  appeal  shall  be  reheard. 


TITLE  VI. 

OF  THE  COT3KTS  OF  JUSTICES  OF  THE  PEACE. 

§  52.  Repeal  of  existing  provisions.]  The  provisions  contained  in 
sections  two,  three,  and  four,  of  the  article  of  the  Revised  Sta- 
tutes entitled,  "  Of  the  jurisdiction  of  justices'  courts,"  as  amended 
by  sections  one  and  two  of  the  act  concerning  justices'  courts, 
passed  May  14,  1840,  and  the  provisions  contained  in  sections  59 
to  66  of  the  same  article,  both  inclusive,  are  repealed,  and  the 
provisions  of  this  title  substituted  in  place  thereof.  But  this  repeal 
shall  not  affect  any  action  heretofore  commenced  in  a  court  of  a 
justice  of  the  peace.  As  amended,  1849. 

§  53.  Jurisdiction.]  Justices  of  the  peace  shall  have  civil  juris- 
diction in  the  following  actions,  and  no  others,  excepting  as  in 
the  second  section  it  is  provided  : 

1.  In  actions  arising  on  contracts  for  the  recovery  of  money 
only,  if  the  sum  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  for  damages  for  injury  to  rights  pertaining  to  the 
person,  or  to  the  personal  or  real  property,  if  the  damages  claimed 
do  not  exceed  two  hundred  dollars. 

3.  An  action  for  a  penalty  not  exceeding  two  hundred  dollars. 

4.  An  action  commenced  by  attachment  of  property,  as  now 
provided  by  statute,  if  the  debt  or  damages  claimed  do  not  exceed 
two  hundred  dollars. 

5.  An  action  upon  bond  conditioned  for  the  payment  of  money, 
not  exceeding  two  hundred  dollars,  though  the  penalty  exceed 
that  sum,  the  judgment  to  be  given  for  the  sum  actually  due. 
Where  the  payments  are  to  be  made  by  installments,  an  action 
may  be  brought  for  each  installment  as  it  becomes  due. 

6.  An  action  upon  a  surety  bond  taken  by  them ;  though  the 
penalty  or  amount  claimed  exceed  two  hundred  dollars. 

7.  An  action  upon  a  judgment  rendered  in  a  court  of  jusact 
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of  the  peace  or  by  a  justice  or  other  inferior  court  in  the  city 
where  such  action  is  not  prohibited  by  section  71. 

,8.  To  take  and  enter  judgment  on  the  confession  of  a  defend- 
ant, where  the  amount  confessed  shall  not  exceed  five  hundred 
dollars,  in  the  manner  prescribed  by  article  8,  title  4,  chapter  2, 
of  part  3,  of  the  Revised  Statutes. 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase,  oi 
exchange  of  personal  property,  if  the  damages  claimed  do  nol 
exceed  two  hundred  dollars. 

10.  An  action  to  recover  the  possession  of  personal  property 
claimed,  the  value  of  which,  as  stated  in  the  affidavit  of  the 
plaintiff,  his  agent  or  attorney,  shall  not  exceed  the  sum  of  one 
hundred  dollars. 

The  plaintiff  in  such  action,  at  the  time  of  issuing  the  summons, 
but  not  afterwards,  may  claim  the  immediate  delivery  of  such 
property  as  hereinafter  provided. 

Before  any  process  shall  be  issued  in  an  action  to  recover  the 
possession  of  personal  property,  the  plaintiff,  his  agent,  or  attorney, 
shall  make  proof  by  affidavit,  showing  : 

1.  That  the  plaintiff  is  the  owner,  or  entitled  to  immediate 
possession,  of  the  property  claimed,  particularly  describing  the 
same. 

2.  That  such  property  is  wrongfully  withheld  or  detained  by 
the  defendant. 

3.  The  cause  of  such  detention  or  withholding  thereof,  accord- 
ing to  the  best  knowledge,  information,  and  belief  of  the  person 
making  the  affidavit. 

4.  That  said  personal  property  has  not  been  taken  for  any  tax, 
fine,  or  assessment,  pursuant  to  statute,  or  seized  by  virtue  of  an 
execution  or  attachment  against  the  property  of  said  plaintiff;  or 
if  so  seized,  that  it  is  exempt  from  such  seizure  by  statute. 

5.  The  actual  value  of  said  personal  property. 

On  receipt  of  such  affidavit,  and  an  undertaking,  in  writing, 
executed  by  one  or  more  sufficient  sureties,  to  be  approved  by 
the  justice  of  the  peace  before  whom  such  action  is  commenced, 
to  the  effect  that  they  are  bound  in  double  the  value  of  such 
property  as  stated  in  said  affidavit,  for  the  prosecution  of  said 
action,  and  for  the  return  of  said  property  to  the  defendant,  if 
return  thereof  be  adjudged,  and  for  the  payment  to  him  of  such 
sum  as  may  for  any  cause  be  recovered  against  said  plaintiff,  the 
justice  shall  indorse  upon  said  affidavit  a  direction  to  any  con- 
stable of  the  county  in  which  said  justice  shall  reside,  requiring 
said  constable  to  take  the  property  described  therein  from  the 
defendant,  and  keep  the  same,  to  be  disposed  of  according  to  law ; 
and  the  said  justice  shall  at  the  same  time  issue  a  summons 
directed  to  the  defendant,  and  requiring  him  to  appear  before 
said  justice  at  a  time  and  place  to  be  therein  specified,  and 
not  more  than  twelve  days  from  the  date  thereof,  to  answer 
the  complaint  of  said  plaintiff;  and  the  said  summons  shall  con- 
tain a  notice  to  the  defendant  that  in  case  be  shall  fail  to  appear 
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at  the  time  and  place  therein  mentioned,  the  plaintiff  will  have 
judgment  for  the  possession  of  the  property  described  in  said 
affidavit,  with  the  costs  and  disbursements  of  said  action. 

The  constable  to  whom  said  affidavit,  indoi-sement  and  sum- 
mons shall  be  delivered,  shall  forthwith  take  the  property  described 
in  said  affidavit,  if  he  can  find  the  same,  and  shall  keep  the  same 
'in  his  custody.  He  shall  thereupon,  without  delay,  serve  upon 
said  defendant  a  copy  of  such  affidavit,  notice  and  summons,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found  in  said 
county ;  if  not  found,  to  the  agent  of  the  defendant  in  whose  pos- 
session said  property  shall  be  found ;  if  neither  can  be  found,  by 
leaving  such  copies  at  the  last  or  usual  place  of  abode  of  the 
defendant,  with  some  person  of  suitable  age  and  discretion.  And 
shf,ll  forthwith  make  a  return  of  his  proceedings  thereon,  and  the 
manner  of  serving  the  same,  to  the  justice  who  issued  the  said 
summons. 

The  defendant  may  at  any  time  after  such  service,  and  at  least 
two  days  before  the  return-day  of  said  summons,  serve  upon  plaint- 
iff, or  upon,  the  constable  who  made  such  service,  a  notice  in 
writing  that  he  excepts  to  the  sureties  in  said  bond  or  under- 
taking ;  and  if  he  fail  to  do  so,  all  objection  thereto  shall  be 
waived.  If  such  notice  be  served,  the  sureties  shall  justify,  or  the 
plaintiff  give  new  sureties  on  the  return-day  of  said  summons, 
who  shall  then  appear  and  justify,  or  said  justice  shall  order  said 
property  delivered  to  defendant,  and  shall  also  render  judgment 
for  defendant's  costs  and  disbursements. 

At  any  time  before  the  return-day  of  said  summons,  the  said 
defendant  may,  if  he  has  not  excepted  to  plaintiff's  sureties,  require 
the  return  of  said  property  to  him,  upon  giving  to  the  plaintiff 
and  filing  same  with  the  justice,  a  written  undertaking,  with  one 
or  more  sureties,  who  shall  justify  before  said  justice  on  the  return- 
day  of  said  summons,  to  the  effect  that  they  are  bound  in  double 
the  value  of  said  property,  as  stated  in  plaintiff's  affidavit,  for  the 
delivery  thereof  to  said  plaintiff,  if  such  delivery  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  may  for  any  cause  be 
recovered  against  said  defendant ;  and  if  such  return  be  not  re- 
quired before  the  return-day  of  said  summons,  the  property  shall 
be  delivered  to  said  plaintiff. 

The  qualification  of  sureties,  and  their  justification  under  this 
act,  shall  be  the  same  as  provided  in  sections  one  hundred  and 
ninety-four  and  one  hundred  and  ninety-five  of  the  Code  in  respect 
to  bail  on  arrest  in  the  supreme  court. 

Sections  two  hundred  and  fourteen,  two  hundred  and  fifteen, 
and  two  hundred  and  sixteen,  of  the  Code,  shall  apply  to  proceed- 
ings and  actions  brought  under  this  act,  substituting  the  word 
nonstable  for  the  word  sheriff  whenever  it  occurs  in  either  of  said 
sections. 

The  actions  so  commenced  shall  be  tried  in  all  respects  as  other 
actions  are  tried  injustice's  courts.  The  judgment  for  the  plaint- 
iff may  be  for  the  possession,  or  for  the  recovery  of  the  possession. 
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or  the  value  thereof,  in  case  a  delivery  cannot  be  had,  and  oi 
damages  for  the  detention.  If  the  property  have  been  delivered 
to  the  plaintiff,  and  the  defendant  claim  a  return  thereof  judgment 
for  the,  defendant  may  be  for  a  return  of  the  property,  or  the  value  / 
thereof  in  case  a  return  cannot  be  had,  and  damages  for  taking  and 
withholding  the  same.  An  execution  shall  be  issued  thereon,  and 
if  the  judgment  be  for  the  delivery  of  the  possession  of  persona! 
property,  it  shall  require  the  officer  to  deliver  the  possession  ct 
the  same,  particularly  describing  it,  to  the  party  entitled  theret^ 
and  may  at  the  same  time  require  the  officer  to  satisfy  any  costs  en- 
damages recovered  by  the  same  judgment  out  of  the  personal 
property  of  the  party  against  whom  it  was  rendered,  to  be  specified 
therein,  if  a  delivery  thereof  cannot  be  had.  The  execution  shall 
be  returnable  within  sixty  days  after  its  receipt  by  the  officer, ,'  to 
the  justice  who  issued  the  same. 

In  all  actions  for  the  recovery  of  the  possession  of  persona] 
property,  as  herein  provided,  if  the  property  shall  not  have  been 
delivered  to  plaintiff,  or  the  defendant,  by  answer,  shall  clairn  a 
return  thereof,  the  justice  or  jury  shall  assess  the  v^lue  thereof, 
and  the  injury  sustained  by  the  prevailing  party  by  reason  oi  the 
taking  or  detention  thereof,  and  the  justice  shall  render  judgment 
accordingly,  with  costs  and  disbursements. 

If  it  shall  appear  by  the  return  of  a  constable  that  he  has  taken 
the  property  described  in  the  plaintiff's  affidavit,  and  that  defend- 
ant cannot  be  found,  and  has  no  last  place  of  abode  in  said  county, 
or  that  no  agent  of  defendant  could  be  found  on  whom  service 
eould  be  made,  the  justice  may  proceed  with  the  cause  in  the  same 
manner  as  though  there  had  been  a  personal  service. 

For  the  indorsement  on  said  affidavit,  the  justice  shall  receive 
an  additional  fee  of  twenty-five  cents,  which  shall  be  included  in 
the  costs  of  the  suit.  As  amended,  1849,  1851,  1860,  1861,  1862, 
1865. 

g  54.  No  jurisdiction  in  certain  cases.]  But  no  justice  of  the  peace 
shall  have  cognizance  of  a  civil  action  : 

1.  In  which  the  people  of  this  state  are  a  party,  excepting  for 
penalties  not  exceeding  one  hundred  dollars ; 

2.  Nor  where  the  title  to  real  property  shall  come  in  question, 
as  provided  by  sections  55  to  62,  both  inclusive ; 

3.  Nor  of  a  civil  action  for  an  assault,  battery,  false  imprison- 
ment, libel,  slander,  malicious  prosecution,  criminal  conversation, 
or  seduction ; 

4.  Nor  of  a  matter  of  account  where  the  sum  total  of  the  ac- 
counts of  both  parties,  proved  to  the  satisfaction  of  the  justice, 
shall  exceed  four  hundred  dollars ; 

5.  Nor  of  an  action  against  an  executor  or  administrator  as  such. 
g  55.  Answer  of  titled]    In  every  action  brought  in  a  court  of 

justice  of  the  peace,  where  the  title  to  real  property  shall  come  in 
question,  the  defendant  may,  either  with  or  without  other  matter 
of  defense,  set  forth  in  his  answer  any  matter  showing  that  such 
title  will  come  in  question.     Such  answer  shall  be  in  writing, 
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signed  by  defendant  or  his  attorney,  and  delivered  to  the  justice. 
The  justice  shall  thereupon  countersign  the  same  and  deliver  it  to 
the  plaintiff. 

S  56.  Undertaking  to  be  given.']  At  the  time  of  answering,  the 
defendant  shall  deliver  to  the  justice  a  written  undertaking,  exe- 
cuted by  at  least  one  sufficient  surety,  and  approved  by  the  justice, 
to  the  effect  that  if  the  plaintiff  shall,  within  twenty  days  thereafter, 
deposit  with  the  justice  a  summons  and  complaint  in  an  action 
in  the  supreme  court  for  the  same  cause,  the  defendant  will, 
within  twenty  days  after  such  deposit,  give  an  admission  in  writing 
of  the  service  thereof. 

Where  the  defendant  was  arrested  in  the  action  before  the  jus- 
tice, the  undertaking  shall  further  provide,  that  he  will,  at  all 
times,  render  himself  amenable  to  the  process  of  the  court  during 
the  pendency  of  the  action,  and  to  such  as  may  be  issued  to  enforce 
the  judgment  therein.  In  case  of  failure  to  comply  with  the  un- 
dertaking the  surety  shall  be  liable  not  exceeding  one  hundred 
dollars.  As  amended,  1851,  1858. 

§  57.  Action  discontinued.  Costs.]  Upon  the  delivery  of  the  un- 
dertaking to  the  justice,  the  action  before  him  shall  be  discontinued, 
and  each  party  shall  pay  his  own  costs.  The  costs  so  paid  by 
either  party  shall  be  allowed  to  him  if  he  recover  costs  in  the 
action  to  be  brought  for  the  same  cause  in  the  supreme  court.  If 
no  such  action  be  brought  within  thirty  days  after  the  delivery 
of  the  undertaking,  the  defendant's  costs  before  the  justice  may 
be  recovered  of  the  plaintiff.  As  amended,  1851,  1858. 

g  58.  If  undertaking  be  not  given.]  If  the  undertaking  be  not  de- 
livered to  the  justice,  he  shall  have  jurisdiction  of  the  cause,  and 
shall  proceed  therein ;  and  the  defendant  shall  be  precluded,  in 
his  defense,  from  drawing  the  title  in  question. 

§  59.  The  same.]  If,  however,  it  appear  on  the  trial,  from  the 
plaintiff's  own  showing,  that  the  title  to  real  property  is  in  ques- 
tion, and  such  title  shall  be  disputed  by  the  defendant,  the  justice 
shall  dismiss  the  action,  and  render  judgment  against  the  plaintiff 
for  the  costs.  As  amended,  1849. 

v  §  60.  Another  action  may  be  brought.]  When  a  suit  before  a 
justice  shall  be  discontinued  by  the  delivery  of  an  answer  and 
undertaking,  as  provided  in  sections  55,  56,  and  57,  the  plaintiff 
may  prosecute  an  action  for  the  same  cause  in  the  supreme  court, 
and  shall  complain  for  the  same  cause  of  action  only  on  which  he 
relied  before  the  justice ;  and  the  answer  of  the  defendant  shall 
set  up  the  same  defense  only  which  he  made  before  the  justice. 
As  amended,  1851,  1858. 

§  61.  Costs.]  If  the  judgment  in  the  supreme  court  be  for  the 
plaintiff,  he  shall  recover  costs ;  if  it  be  for  the  defendant,  he  shall 
recover  costs,  except  that  upon  a  verdict  he  shall  pay  costs  to  the 
plaintiff,  unless  the  judge  certify  that  the  title  to  real  property  came 
in  question  on  the  trial.  As  amended,  1851,  1858. 

§  62.  Answer  of  title  as  to  one  cause  of  action.  Transfer  of  cases  tc 
supreme  court.]    If,   in   an   action  before   a  justice,  the  plaintiff 
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Lave  several  causes  of  action,  to  one  of  which  the  defense  of  title 
to  real  property  shall  be  interposed,  and  as  to  such  cause  the 
defendant  shall  answer  and  deliver  an  undertaking,  as  provided 
in  sections  fifty-five  and  fifty-six,  the  justice  shall  discontinue  the 
proceedings  as  to  that  cause,  and  the  plaintiff  may  commence 
another  action  therefor  in  the  supreme  court.  As  to  the  other 
causes  of  action,  the  justice  may  continue  his  proceedings. 

All  actions  pending  in  any  county  court  on  the  seventh  day  of 
May,  eighteen  hundred  and  fifty-eight,  in  all  cases  in  which  a  plea 
of  title  was  interposed  in  actions  originally  commenced  in  a  jus- 
tice's court,  are  transferred  to  and  vested  in  the  supreme  court, 
with  full  power  and  jurisdiction  to  proceed  therein,  as  commenced 
in  said  supreme  court,  by  reason  of  a  plea  of  title  having  been 
interposed  in  a  justice's  court  in  like  cases.  As  amended,  1849, 
1851,  1858, 1860. 

§  63.  Docketing  justice's  judgments.]  A  justice  of  the  peace,  on 
the  demand  of  a  party  in  whose  favor  he  shall  have  rendered  a 
judgment,  shall  give  a  transcript  thereof,  which  may  be  filed  and 
docketed  in  the  office  of  the  clerk  of  the  county  where  the  judg- 
ment was  rendered.  The  time  of  the  receipt  of  the  transcript  by 
the  clerk  shall  be  noted  thereon,  and  entered  in  the  docket;  and 
from  that  time,  the  judgment  shall  be  a  judgment  of  the  county 
court.  A  certified  transcript  of  such  judgment  may  be  filed  and 
docketed  in  the  clerk's  office  of  any  other  county,  and  with  the  like 
effect,  in  every  respect,  as  in  the  county  where  the  judgment 
was  rendered;  except  that  it  shall  be  a  lien  only  from  the  time 
of  filing  and  docketing  the  transcript.  But  no  such  judgment  for 
a  less  sum  than  twenty-five  dollars,  exclusive  of  costs,  hereafter 
docketed,  shall  be  a  lien  upon,  or  enforced  against,  real  property. 
As  amended,  1849. 

§  64.  Rules.']  The  following  rules  shall  be  observed  in  the  courts 
of  justices  of  the  peace  : 

1.  The  pleadings  in  these  courts  are  ; 

1.  The  complaint  by  the  plaintiff; 

2.  The  answer  by  the  defendant. 

2.  The  pleadings  may  be  oral  or  in  writing ;  if  oral,  the  substance 
of  them  shall  be  entered  by  the  justice  in  his  docket;  if  in  writing, 
they  shall  be  filed  by  him,  and  a  reference  to  them  shall  be  made 
in  the  docket. 

3.  The  complaint  shall  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action. 

4.  The  answer  may  contain  a  denial  of  the  complaint,  or  of  any 
part  thereof,  and  also  notice,  in  a  plain  and  direct  manner,  of  any 
facts  constituting  a  defense  or  counter  claim. 

5.  Pleadings  are  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 

6.  Either  party  may  demur  to  a  pleading  of  his  adversary,  or 
any  part  thereof,  when  it  is  not  sufficiently  explicit  to  enable  him 
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to  understand  it,  or  it   contains   no   cause  of  action  or  defense 
although  it  be  taken  as  true. 

7.  If  the  court  deem  the  objection  well  founded,  it  shall  order 
the  pleading  to  be  amended  ;  and  if  the  party  refuse  to  amend,  the 
defective  pleading  shall  be  disregarded. 

8.  In  case  a  defendant  does  not  appear  and  answer,  the  plaintiff 
cannot  recover  without  proving  his  case. 

9.  In  an  action  or  defense  founded  upon  an  account,  or  an  instru- 
ment for  the  payment  of  money  only,  it  shall  be  sufficient  for  a 
party  to  deliver  the  account  or  instrument  to  the  court,  and  to  state 
that  there  is  due  to  him  thereon  from  the  adverse  party  a  specified 
sum,  which  he  claims  to  recover  or  set  off. 

10.  A  variance  between  the  proof  on  the  trial  and  the  allegations 
in  a  pleading,  shall  be  disregarded  as  immaterial,  unless  the  court 
shall  be  satisfied  that  the  adverse  party  has  been  misled  to  his  pre- 
judice thereby. 

11.  The  pleadings  may  be  amended  at  any  time  before  the  trial, 
or  during  the  trial,  or  upon  appeal,  when  by  such  amendment 
substantial  justice  will  be  promoted.  If  the  amendment  be  made 
after  the  joining  of  the  issue,  and  it  be  made  to  appear  to  the  satis- 
faction of  the  court,  by  oath,  that  an  adjournment  is  necessary  to 
the  adverse  party  in  consequence  of  such  amendment,  an  adjourn- 
ment shall  be  granted.  The  court  may  also,  in  its  discretion, 
require  as  a  condition  of  an  amendment,  the  payment  of  costs  to 
the  adverse  party. 

12.  Execution  may  be  issued  on  a  judgment  heretofore  or  here- 
after rendered  in  a  justice's  court,  at  any  time  within  five  years 
after  the  rendition  thereof,  and  shall  be  returnable  sixty  days  from 
the  date  of  the  same. 

13.  If  the  judgment  be  docketed  with  the  county  clerk,  the  exe- 
cution shall  be  issued  by  him  to  the  sheriff  of  the  county,  and  have 
the  same  effect,  and  be  executed  in  the  same  manner  as  other  exe- 
cutions and  judgments  of  the  county  court,  except  as  provided  in 
section  63. 

14.  The  court  may,  at  the  joining  of  issue,  require  either  party, 
at  the  request  of  the  other,  at  that  or  some  other  specified  time,  to 
exhibit  his  account  on  demand,  or  state  the  nature  thereof  as  far 
forth  as  may  be  in  his  power,  and,  in  case  of  his  default,  preclude 
him  from  giving  evidence  of  such  parts  thereof  as  shall  not  have 
been  so  exhibited  or  stated. 

15.  The  provisions  of  this  act  respecting  forms  of  action,  parties 
to  actions,  the  rules  of  evidence,  the  times  of  commencing  actions, 
and  the  service  of  process  upon  corporations,  shall  apply  to  these 
courts. 

The  defendant  may,  on  the  return  of  process,  and  before  answer- 
ing, make  an  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  an  amount  to  be  stated  in  such  offer,  with  costs. 
The  plaintiff  shall  thereupon,  and  before  any  other  proceedings 
shall  be  had  in  the  action,  determine  whether  he  will  accept  or 
reject  such  offer.     If  he  accept  the  offer,  and  give  notice  thereof 
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in  writing,  the  justice  shall  file  the  offer  and  the  acceptance 
thereof,  and  render  judgment  accordingly.  If  notice  of  acceptance 
be  not  given,  and  if  the  plaintiff  fail  to  obtain  judgment  for  a 
greater  amount,  exclusive  of  costs,  than  has  been  specified  in  the 
offer,  he  shall  not  re'cover  costs,  but  shall  pay  to  the  defendant  his 
costs  accruing  subsequent  to  the  offer.  As  amended,  1849,  1851, 
1852,  1860,  1867,  1869,  1870. 

TITLE  Vn. 

OF  justices'  and  other  inferior  courts  in  cities. 

CHAPTER  III. 

THE  JUSTICES'  COURTS  OF  CITIES. 

§67.  Jurisdiction.']  The  justices'  courts  of  cities  shall  have 
jurisdiction  in  the  following  cases  and  no  other : 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace  have 
jurisdiction,  as  provided  by  sections  53  and  54. 

2.  In  an  action  upon  the  charter  or  by-laws  of  the  corporations 
of  their  respective  cities,  where  penalty  or  forfeiture  shall  not  ex- 
ceed one  hundred  dollars. 

CHAPTER  IV. 

GENERAL   PROVISIONS. 

§  68.  Sections  55  and  64  applicable  to  this  title.]  The  provisions 
of  sections  55  to  64,  both  inclusive,  relating  to  forms  of  action, 
to  pleadings,  to  the  times  of  commencing  actions,  to  the  rules  of 
evidence,  to  filing  and  docketing  transcripts  of  judgments,  to  their 
effect  and  the  mode  of  enforcing  them,  and  to  proceedings  where 
title  to  real  property  shall  come  in  question,  shall  apply  to  the 
courts  embraced  in  this  title ;  except  that  after  the  discontinuance 
of  the  actions  in  the  inferior  court,  upon  an  answer  of  title, 
the  new  action  may  be  brought  either  in  the  supreme  court,  or 
in  any  other  court  having  jurisdiction  thereof;  and  except, 
also,  that  in  the  city  and  county  of  New  York,  a  judgment  for 
twenty-five  dollars  or  over,  exclusive  of  costs,  the  transcript 
whereof  is  docketed  in  the  office  of  the  clerk  of  that  county,  shall 
have  the  same  effect  as  a  lien,  and  be  enforced  in  the  .same 
manner  as,  and  be  deemed,  a  judgment  of  the  court  of  common 
pleas  for  the  city  and  county  of  ISTew  York.  As  amended, 
1849,  1851. 

PART   II. 

OF  CIVIL  ACTIONS. 

TITLE  I. 

FORM   OF   CIVIL   ACTIONS. 

g  69.  Distinction  between  actions  at  law  and  suits  in  equity  abol- 
ished.']   The  distinction  between  actions  at  law  and  suits  in  equity, 
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and  the  forms  of  all  such  actions  and  suits,  heretofore  existing,  are 
abolished ;  and  there  shall  be  in  this  state,  hereafter,  but  one  form 
of  action  for  the  enforcement  or  protection  of  private  rights  and 
of  the  redress  of  private  wrongs,  which  shall  be  denominated  a 
civil  action.  As  amended,  1859. 

S  70.  Parties,  how  designated.']  In  such  action,  the  party  com- 
plaining shall  be  known  as  the  plaintiff,  and  the  adverse  party  as 
the  defendant.     As  amended,  1849. 

§  71.  Actions  on  judgments.]  No  action  shall  be  brought  upon  a 
judgment  rendered  in  any  court  of  this  state,  except  a  court  of 
a  justice  of  the  peace,  between  the  same  parties,  without  leave  of 
the  court,  for  good  cause  shown,  on  notice  to  the  adverse  party  ; 
and  no  action  on  a  judgment  rendered  by  a  justice  of  the  peace 
shall  be  brought  in  the  same  county  within  five  years  after  its  ren- 
dition, except  in  case  of  his  death,  resignation,  incapacity  to  act,  or 
removal  from  the  county,  or  that  the  process  was  not  personally 
served  on  the  defendant,  or  on  all  the  defendants,  or  in  case  of 
the  death  of  some  of  the  parties,  or  where  the  docket  or  record  of 
such  judgment  is  or  shall  have  been  lost  or  destroyed. 

TITLE  n. 

TIME  OE  COMMENCING  CIVIL  ACTIONS. 

CHAPTER  I. 
TIME  OF  COMMENCING  ACTIONS  IN  GENERAL. 

§.  73.  Repeal  of  existing  limitations.]  The  provisions  contained 
in  the  chapter  of  the  Revised  Statutes,  entitled  "  Of  actions  and 
the  times  of  commencing  them,"  are  repealed ;  and  the  provisions 
of  this  title  are  substituted  in  their  stead.  This  title  shall  not  ex- 
tend to  actions  already  commenced,  or  to  cases  where  the  right  of 
action  has  already  accrued ;  but  the  statutes  now  in  force  shall  be 
applicable  to  such  cases,  according  £o  the  subject  of  the  action,  and 
without  regard  to  the  form.  As  amended,  1849. 

§74.  Period  of  limitation,  answer,  <fc]  Civil  actions  can  only  be 
commenced  within  the  periods  prescribed  in  this  title,  after  the 
cause  of  action  shall  have  accrued,  except  where,  in  special  cases, 
a  different  limitation  is  prescribed  by  statute,  and  in  the  cases  men- 
tioned in  section  seventy-three. 

But  the  objection  that  the  action  was  not  commenced  within 
the  time  limited,  can  only  be  taken  by  answer.  As  amended,  1849, 
1851. 

CHAPTER  II. 

TIME  OF  COMMENCING  ACTIONS  FOB  THE  RECOVERY  OF  REAL  PROPERTY. 

§  75.  When  the  people  will  not  sue.]  The  people  of  this  state  will 
not  sue  any  person  for  or  in  respect  to  any  real  property,  or  the  is- 
sues or  profits  thereof,  by  reason  of  the  right  or  title  of  the  people 
to  the  pame,  unless  • 
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1.  Such  right  or  title  shall  have  accrued  within  forty  years 
before  any  action  or  other  proceeding  for  the  same  shad  be  com- 
menced, or  unless : 

2.  The  people,  or  those  from  whom  they  claim,  shall  have  re- 
ceived the  rents  and  profits  of  such  real  property,  or  of  some  part 
thereof,  within  the  space  of  forty  years. 

§  76.  When  action  cannot  be  brought  by  grantee  from  the  state.]  No 
action  shall  be  brought  for,  or  in  respect  to,  real  property,  by  any 
person  claiming  by  virtue  of  letters  patent,  or  grants  from  the 
people  of  this  state,  unless  the  same  might  have  been  commenced 
by  the  people,  as  herein  specified,  in  case  such  patent  or  grant  had 
not  been  issued  or  made. 

S  77.  When  actions  by  the  people  or  their  grantees  to  be  brought  within 
twenty  years.]  When  letters  patent  or  grants  of  real  property  shall 
have  been  issued  or  made  by  the  people  of  this  state,  and  the 
same  shall  be  declared  void  by  the  determination  of  a  competent 
court,  rendered  upon  an  allegation  of  a  fraudulent  suggestion, 
or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of  a  ma- 
terial fact,  or  wrongful  detaining,  or  defective  title,  in  such  case 
an  action  for  the  recovery  of  the  premises  so  conveyed  may  be 
brought  either  by  the  people  of  this  state,  or  by  any  subsequent 
patentee  or  grantee  of  the  same  premises,  his  heirs  or  assigns, 
within  twenty  years  after  such  determination  was  made,  but  not 
after  that  period. 

§  78.  Seizin  within  twenty  years,  when  necessary.]  Kb  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the  possession 
thereof,  shall  be  maintained,  unless  it  appear  that  the  plaintiff,  his 
ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  of  the 
premises  in  question  within  twenty  years  before  the  commence- 
ment of  such  action. 

§  79.  Seizin  within  twenty  years,  when  necessary  in  action  or  defense 
founded  on  title.]  IsTo  cause  of  action  or  defense  to  action  founded 
upon  the  title  to  real  property,  or  to  rents  or  services  out  of 
the  same,  shall  be  effectual,  unless  it  appear  that  the  person  prose- 
cuting the  action  or  making  the  defense,  or  under  whose  title  the 
action  is  prosecuted  or  the  defense  is  made,  or  the  ancestor,  prede 
cessor,  or  grantor  of  such  person,  was  seized  or  possessed  of  the 
premises  in  question,  within  twenty  years  before  the  commit  ing 
of  the  act  in  respect  to  which  such  action  is  prosecuted  or  defense 
made. 

§  80.  Action  after  entry  or  right  of  entry.]  Ko  entry  upon  real 
estate  shall  be  deemed  sufficient,  or  valid  as  a  claim,  unless  an  ac- 
tion be  commenced  thereupon  within  one  year  after  the  making 
of  such  entry,  and  within  twenty  years  from  the  time  when  the 
right  to  make  such  entry  descended  or  accrued. 

§  81.  Possession  presumed.  Occupation,  when  deemed  under  legal 
litte.]  In  every  action  for  the  recovery  of  real  property,  or  the 
possession  thereof,  the  person  establishing  a  legal  title  to  the  pre- 
mises shall  be  presumed  to  have  been  possessed  thereof,  within 
the  time  required  by  law ;  and  the  occupation  of  such  premises 
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by  any  other  person  shall  be  deemed  to  have  been  under  and  in 
subordination  to  the  legal  title,  unless  it  appear  that  such  premises 
have  been  held  and  possessed  adversely  to  such  legal  title  for 
twenty  years  before  the  commencement  of  such  action. 

g  82.  Occupation  under  written  instrument.']  Whenever  it  shall 
appear  that  the  occupant,  or  those  under  whom  he  claims,  entered 
into  the  possession  of  premises  under  claim  of  title,  exclusive  of 
any  other  right,  founding  such  claim  upon  a  written  instrument, 
as  being  a  conveyance  of  the  premises  in  question,  or  upon  the 
decree  or  judgment  of  a  competent  court,  and  that  there  has  been 
a  continued  occupation  and  possession  of  the  premises  included  in 
suchinstrument,  decree,  or  judgment,  or  of  some  part  of  such  pre- 
mises, under  such  claim,  for  twenty  years,  —  the  premises  so  in- 
cluded shall  be  deemed  to  have  been  held  adversely ;  except  that 
where  the  premises  so  included  consist  of  a  tract  divided  into  lots, 
the  possession  of  one  lot  shall  not  be  deemed  a  possession  of  any 
other  lot  of  the  same  tract. 

%  83.  Adverse  possession.']  For  the  purposes  of  constituting  an 
adverse  possession,  by  any  person  claiming  a  title  founded  upon  a 
written  instrument,  or  a  judgment  or  decree,  land  shall  be  deemed 
to  have  been  possessed  and  occupied  in  the  following  cases  : 

1.  "Where  it  has  been  usually  cultivated  or  improved  ; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure  ; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply 
of  fuel  or  of  fencing  timber,  for  the  purposes  of  husbandry,  or  the 
ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared 
or  not  inclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  shall  be  deemed  to  have  been  occupied  for  the 
same  length  of  time  as  the  part  improved  and  cultivated. 

g  84.  Premises  actually  occupied  held  adversely.]  Where  it  shall 
appear  that  there  has  been  an  actual  continued  occupation  of  pre- 
mises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  other,  shall  be  deemed  to 
have  been  held  adversely. 

§  85.  Adverse  possession  under  claim  not  written.]  For  the  pur- 
pose of  constituting  an  adverse  possession,  by  a  person  claiming 
title  not  founded  upon  a  written  instrument  or  a  judgment  or  de- 
cree, land  shall  be  deemed  to  have  been  possessed  and  occupied  in 
the  following  cases  only  : 

1.  Where  it  has  been  protected  by  substantial  inclosure ; 

2.  Where  it  has  been  usually  cultivated  or  improved. 

§  86.  Relation  of  landlord  and  tenant.]  Whenever  the  relation 
of  landlord  and  tenant  shall  have  existed  between  any  persons, 
the  possession  of  the  tenant  shall  be  deemed  the  possession  of  the 
landlord,  until  the  expiration  of  twenty  years  from  the  termina- 
tion of  the  tenancy ;  or,  where  there  has  been  no  written  lease, 
until  the  expiration  of  twenty  years  from  the  time  of  the  last  pay- 
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ment  of  rent;  notwithstanding  that  such  tenant  may  have  acquired 
another  title,  or  may  have  claimed  to  hold  adversely  to  his  land- 
lord. But  such  presumptions  shall  not  be  made  after  the  periods 
herein  limited. 

§  87.  Descent  cast.']  The  right  of  a  person  to  the  possession  of 
any  real  property  shall  not  be  impaired  or  affected  by  a  descent  be- 
ing cast  in  consequence  of  the  death  of  a  person  in  possession  of 
such  property. 

§  88.  Persons  under  disabilities.']  If  a  person  entitled  to  com- 
mence any  action  for  the  recovery  of  real  property,  or  to  make  an 
entry  or  defense  founded  on  the  title  to  real  property,  or  to  rents 
or  services  out  of  the  same,  be  at  the  time  such  title  shall  first 
descend  or  accrue,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offense,  for  the  term  less  than  for  life. 

The  time  during  which  such  disability  shall  continue  shall  not 
be  deemed  any  portion  of  the  time  in  this  chapter  limited  for  the 
commencement  of  such  action,  or  the  making  of  such  entry  or  de- 
fense; but  such  action  may  be  commenced,  or  entry  or  defense 
made,  after  the  period  of  twenty  years,  and  within  ten  years  after 
the  disability  shall  cease,  or  after  the  death  of  the  person  entitled 
who  shall  die  under  such  disability ;  but  such  action  shall  not  be 
commenced,  or  entry  or  defense  made,  after  that  period.  As  amended, 
1870. 

CHAPTEK  III. 

TIME  OF  COMMENCING  ACTIONS  OTHER  THAN  FOR  THE  RECOVERY  OF  REAL 

PROPERTY. 

§  89.  Periods  of  limitation  prescribed.]  The  periods  prescribed 
in  section  74  for  the  commencement  of  actions  other  than  for  the 
recovery  of  real  property  shall  be  as  follows :     As  amended,  1849. 

§  90.      Twenty  years.]     Within  twenty  years : 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  state  or  territory  within  the  United  States. 

2.  An  action  upon  a  sealed  instrument.     As  amended,  1849. 
§  91.  Six  years.]     Within  six  years  : 

1.  An  action  upon  a  contract,  obligation  or  liability,  express  or 
implied  ;  excepting  those  mentioned  in  section  90. 

2.  An  action  upon  liability  created  by  statute,  other  than  a  pen- 
alty or  forfeiture. 

3.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining  or  injuring  any  goods  or  chat- 
tels, including  actions  for  the  specific  recovery  of  personal  property. 

5.  An  action  for  criminal  conversation,  or  for  any  other  injury 
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to  the  person  or  rights  of  another,  not  arising  on  contract,  and 
not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  fraud,  in  cases  which 
heretofore  were  solely  cognizable  by  the  court  of  chancery,  the 
cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party,  of  the  facts  constitut- 
ing the  fraud.  As  amended,  1849. 

§  92.  Three  years.~]  Within  three  years : 

1.  An  action  against  a  sheriff,  coroner  or  constable,  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity, 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty, 
including  the  non-payment  of  money  collected  upon  an  execution. 
But  this  section  shall  not  apply  to  an  action  for  an  escape. 

2.  Action  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the 
action  is  given  to  the  party  aggrieved,  or  to  such  party  and  the 
people  of  this  state,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation.  As  amended,  1849. 

§  93.  Two  years.']  Within  two  years : 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  impris- 
onment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  this  state. 

§  94.  One  year."]  Within  one  year : 

1.  An  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

§  95.  Action  upon  a  current  account.]  In  an  action  brought  to 
recover  the  balance  due  upon  a  mutual,  open  and  current  account, 
where  there  have  been  reciprocal  demands  between  the  parties, 
the  cause  of  action  shall  be  deemed  to  have  accrued  from  the 
time  of  the  last  item  proved  in  the  account  on  either  side.  As 
amended,  1849. 

§  96.  Actions  for  penalties,  &c]  An  action  upon  a  statute,  for 
a  penalty  or  forfeiture  given  in  whole  or  in  part  to  any  person 
who  will  prosecute  for  the  same,  must  be  commenced  within  one 
year  after  the  commission  of  the  offense ;  and  if  the  action  be 
not  commenced  within  the  year  by  a  private  party,  it  may  be 
commenced  within  two  years  thereafter  in  behalf  of  the  people 
of  this  state,  by  the  attorney-general,  or  the  district-attorney  of 
the  county  where  the  offense  was  committed. 

§  97.  Actions  for  other  relief.]  An  action  for  relief  not  herein- 
hefore  provided  for,  must  be  commenced  within  ten  years  after 
the  cause  of  action  shall  have  accrued. 

§  98.  Actions  oy  the  people]  The  limitations  prescribed  in  this 
chapter  shall  apply  to  actions  brought  in  the  name  of  the  people 
of  this  state,  or  for  their  benefit,  in  the  same  manner  as  to 
actions  by  private  parties.  As  amended,  1849. 
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CHAPTER  IV. 

GENERAL   PROVISIONS   AS   TO   THE   TIME   OP   COMMENCING   ACTIONS. 

§  99.  When  action  deemed  commenced.']  An  action  is  commenced 
as  to  each  defendant  when  the  summons  is  served  on  him,  or  on  a 
co-defendant,  who  is  a  joint  contractor  or  otherwise  united  in 
interest  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent  to  the 
commencement  thereof  within  the  meaning  of  this  title,  when  the 
summons  is  delivered,  with  the  intent  that  it  shall  be  actually 
served,  to  the  sheriff  or  other  officer  of  the  county  in  whixm  the 
defendants  or  one  of  them  usually  or  last  resided ;  or,  if  a  corpora- 
tion be  defendant,  to  the  sheriff  or  other  officer  of  the  county  in 
which  such  corporation  was  established  by  law,  or  where  its  general 
business  was  transacted,  or  where  it  kept  an  office  for  the  transac- 
tion of  business.     As  amended,  1849,  1851,  1867. 

%  100.  Exception,  defendant  out  of  state.]  If,  when  the  cause  of 
action  shall  accrue  against  any  person,  he  shall  be  out  of  the  state, 
such  action  may  be  commenced  within  the  terms  herein  respectively 
limited,  after  the  return  of  such  person  into  this  state ;  and,  if  after 
such  cause  of  action  shall  have  accrued,  such  person  shall  depart 
from  and  reside  out  of  this  state,  or  remain  continuously  absent 
therefrom  for  the  space  of  one  year  or  more,  the  time  of  his  absence 
shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action.     As  amended,  1849,  1851,  1867. 

§  101.  Exceptions,  persons  under  disabilities.']  If  a  person  entitled 
to  bring  an  action  mentioned  in  the  last  chapter,  except  for  a 
penalty  or  forfeiture,  or  against  a  sheriff  or  other  officer  for  an 
escape,  be  at  the  time  the  cause  of  the  action  accrued,  either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the 
sentence  of  a  criminal  court,  for  a  term  less  than  his  natural  life. 
The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action,  except  that  the  period  within  which 
the  action  must  be  brought,  cannot  be  extended  more  than  five 
years  by  any  such  disability,  except  infancy,  nor  can  it  be  so 
extended  in  any  case  longer  than  one  year  after  the  disability 
ceases.     As  amended,  1849,  1851,  1852,  1870. 

§  102.  Death  of  person  entitled  before  limitation  expires.]  If  a  per- 
son entitled  to  bring  an  action  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action 
survive,  an  action  may  be  commenced  by  his  representatives,  after 
the  expiration  of  that  time,  and  within  one  year  from  his  death. 
If  a  person  against  whom  an  action  may  be  brought  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof,  and 
the  cause  of  action  survive,  an  action  may  be  commenced  against 
his  executors  or  administrator,  after  the  expiratiox  of  that  time, 
and  within  one  year  after  the  issuing  of  letters  testamentary,  or  oi 
administration.    As  amended,  1849. 
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§  103.  Actions  by  aliens.'}  When  a  person  shall  be  an  alien  sub- 
ject or  citizen  of  a  country  at  war  with  the  United  States,  the  time 
of  the  continuance  of  the  war  shall  not  be  part  of  the  period 
limited  for  the  commencement  of  the  action. 

g  104.  Where  judgment  reversed.']  If  an  action  shall  be  commenced 
within  the  time  prescribed  therefor,  and  a  judgment  therein  be 
reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the  cause  of  action 
survive,  his  heirs  or  representatives,  may  commence  a  new  action 
within  one  year  after  the  reversal.     As  amended,  1863. 

§  105.  Time  of  stay  by  injunction,  £c]  When  the  commencement 
of  an  action  shall  be  stayed  by  injunction  or  statutory  prohibition, 
the  time  of  the  continuance  of  the  injunction  or  prohibition  shall 
not  be  part  of  the  time  limited  for  the  commencement  of  the 
action.     As  amended,  1849. 

%  106.  Disability  must  exist  when  right  of  action  accrued.']  ~Eo  per- 
son shall  avail  himself  of  a  disability,  unless  it  existed  when  his 
right  of  action  accrued. 

§  107.  Where  several  disabilities,  all  must  be  removed.]  When  two 
or  more  disabilities  shall  co-exist  at  the  time  the  right  of  action 
accrues,  the  limitation  shall  not  attach  until  they  all  be  removed. 
As  amended,  1849. 

§  108.  This  title  not  applicable  to  bills,  $c,  of  corporations,  or  to  bank 
notes.]  This  title  shall  not. affect  actions  to  enforce  the  payment  of 
bills,  notes  or  other  evidences  of  debt  issued  by  moneyed  corpora- 
tions, or  issued  or  put  in  circulation  as  money. 

§  109.  Nor  to  actions  against  directors,  $c,  of  moneyed  corporations  or 
banking  associations.  Limitation  in  such  cases  prescribed.]  This  title 
shall  not  affect  actions  against  directors  or  stockholders  of  moneyed 
corporations  or  banking  associations,  to  recover  a  penalty  or  forfeit- 
ure imposed,  or  to  enforce  a  liability  created  by  law ;  but  such  actions 
must  be  brought  within  six  years  after  the  discovery,  by  the 
aggrieved  party,  of  the  facts  upon  which  the  penalty  or  forfeiture 
attached,  or  the  liability  was  created.     As  amended,  1849. 

§  110.  Acknowledgment  or  new  promise  must  be  made  in  writing.] 
No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  the  case  out  of  the 
operation  of  this  title,  unless  the  same  be  contained  in  some  writing 
signed  by  the  party  to  be  charged  thereby  ;  but  this  section  shall 
not  alter  the  effect  of  any  payment  of  principal  or  interest.  As 
amended,  1849. 
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TITLE  in. 

PARTIES  TO  CIVIL  ACTIONS. 

g  111.  Action  to  be  by  party  in  interest.  Action  by  grantee  of 
land  held  adversely.]  Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  otherwise  provided  in  sec- 
tion one  hundred  and  thirteen;  but  this  section  shall  not  be 
deemed  to  authorize  the  assignment  of  a  thing  in  action  not  aris- 
ing out  of  contract. 

But  an  action  may  be  maintained  by  a  grantee  of  land  in  the 
name  of  a  grantor,  when  the  grant  or  grants  are  void  by  reason 
of  the  actual  possession  of  a  person  claiming  under  a  title  adverse 
to  that  of  the  grantor  at  the  time  of  the  delivery  of  the  grant, 
and  the  plaintiff  shall  be  allowed  to  prove  the  facts  to  bring  the 
case  within  this  provision.  As  amended,  1849,  1851,  1862.a 

g  112.  Assignment  of  thing  in  action.']  In  the  case  of  an  assign- 
ment of  a  thing  in  action,  the  action  by  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  defense  existing  at  the 
time  of,  or  before  notice  of,  the  assignment ;  but  this  section  shall 
not  apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith,  and  upon  good  consideration,  before 
due.  As  amended,  1849. 

g  113.  Action  by  executor,  trustee,  &c]  An  executor  or  admin- 
istrator, a  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue,  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted.  A  trustee  <*' 
an  express  trust,  within  the  meaning  of  this  section,  shall  be  cot 
strued  to  include  a  person  with  whom,  or  in  whose  name,  a  cor 
tract  is  made  for  the  benefit  of  another.  As  amended,  1851. 

g  114.  Action  by  and  against  a  married  woman.]  When  a  mai 
ried  woman  is  a  party,  her  husband  must  be  joined  with  her. 
except  that, 

1.  When  the  action  concerns  her  separate  property,  she  may 
sue  alone ; 

2.  When  the  action  is  between  herself  and  her  husband,  she 
may  sue  or  be  sued  alone. 

And  in  no  case  need  she  prosecute  or  defend  by  a  guardian  or 
next  friend.  As  amended,  1851,  1857. 

g  115.  Infant  to  appear  by  guardian.]  When  an  infant  is  a 
party,  he  must  appear  by  guardian,  who  may  be  appointed  by 
the  court  in  which  the  action  is  prosecuted,  or  by  a  judge  thereof, 
or  a  county  judge.  As  amended,  1849. 

g  116.  The  guardian  shall  be  appointed  as  follows  : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years ;  or,  if  under  that 
age,  upon  the  application  of  his  general  or  testamentary  guar- 
dian, if  he  has  any,  or  of  a  relative  or  friend  of  the  infant.  If 
made  by  a  relative  or  friend  of  the  infant,  notice  thereof  must 
first  be  given  to  such  guardian,  if  he  has  one ;  if  he  has  none, 
then  to  the  person  with  whom  such  infant  resides. 

(o)  Amendedi  Vol.  2,  1194* 
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2.  When  the  infant  is  defendant,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within 
twenty  days  after  service  of  the  summons.  If  he  he  under  the 
age  of  fourteen,  or  neglect  so  to  apply,  then  upon  the  applica- 
tion of  any  other  party  to  the  action,  or  of  a  relative  or  friend 
of  the  infant,  after  notice  of  such  application  being  first  given  to 
the  general  or  testamentary  guardian  of  such  infant,  if  he  has 
one  within  this  state ;  if  he  has  none,  then  to  the  infant  himself 
if  over  fourteen  years  of  age ;  and  within  the  state ;  or  if  under 
that  age,  and  within  the  state,  to  the  person  with  whom  such 
infant  resides.  And  in  actions  for  the  partition  of  real  property, 
or  for  the  foreclosure  of  a  mortgage  or  other  instrument,  when 
an  infant  defendant  resides  out  of  this  state,  or  is  temporarily 
absent  therefrom,  the  plaintiff  may  apply  to  the  court  in  which 
the  action  is  pending,  at  any  special  term  thereof,  and  will  be 
entitled  to  an  order  designating  some  suitable  person  to  be  the 
guardian  for  the  infant  defendant,  for  the  purposes  of  the  action, 
unless  the  infant  defendant,  or  some  one  in  his  behalf,  within  a 
number  of  days  after  the  service  of  a  copy  of  the  order,  which 
number  of  days  shall  be  in  the  said  order  specified,  shall  procure 
to  be  appointed  a  guardian  for  the  said  infant,  and  the  court  shall 
give  special  directions  in  the  order  for  the  manner  of  the  service 
thereof,  which  may  be  upon  the  infant. 

And  in  case  an  infant  defendant  having  an  interest  in  the  event 
of  the  action  shall  reside  in  any  state  with  which  there  shall  not 
be  a  regular  communication  by  mail,  on  such  fact  satisfactorily 
appearing  to  the  court,  the  court  may  appoint  a  guardian  ad  litem, 
for  such  absent  infant  party  for  the  purpose  of  protecting  the 
right  of  such  infant  in  said  action,  and  on  such  guardian  ad  litem, 
process,  pleadings  and  notices  in  the  action  may  be  served  in  the 
like  manner  as  upon  a  party  residing  in  this  state.  As  amended, 
1851,  1852,  1862,  1863,  1865. 

g  118.  Who  to  be  defendant.]  Any  person  may  be  made  a 
defendant  who  has  or  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff,  or  who  is  a  necessary  party  to  a  complete 
determination  or  settlement  of  the  questions  involved  therein. 
As  amended,  1849,  1867.a 

g  117.  Who  to  be  plaintiffs.']  All  persons  having  an  interest  in 
the  subject  of  the  action,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,  except  as  otherwise  provided  in  this 
title. 

§  119.  Parties  to  be  joined,  $c.]  Of  the  parties  to  the  action 
those  who  are  united  in  interest  must  be  joined  as  plaintiffs  or 
defendants;  but  if  the  consent  of  any  one  who  should  have  been 
joined  as  plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
ant, the  reason  thereof  being  stated  in  the  complaint ;  and  when 
the  question  is  one  of  a  common  or  general  interest  of  many 
persons,  or  when  the  parties  are  very  numerous  and  it  may  be 
impracticable  to  bring  them  all  before  the  court,  one  or  more  may 
sue  or  defend  for  the  benefit  of  the  whole.     As  amended,  1849, 1867 

(a)  Vol.  2,  p.  1255. 
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§  120.  Parties  to  bills  and  notes  gc]  Persons  severally  liable 
upon  the  same  obligation  or  instrument,  including  the  parties  to 
bills  of  exchange  and  promissory  notes,  may  all,  or  any  of  them, 
be  included  in  the  same  action,  at  the  option  of  the  plaintiff. 

§  121.  Action  when  not  to  abate.']  No  action  shall  abate  by  the 
death,  marriage,  or  other  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  if  the  cause  of  action  survive  or  continue. 
In  case  of  death,  marriage,  or  other  disability  of  a  party,  the 
court,  on  motion,  at  any  time  within  one  year  thereafter,  or  after- 
ward on  a  supplemental  complaiut,  may  allow  the  action  to  be 
continued  by  or  against  his  representative  or  successor  in  interest. 
In  case  of  any  other  transfer  of  interest,  the  action  shall  be  con- 
tinued in  the  name  of  the  original  party,  or  the  court  may  allow 
the  person  to  whom  the  transfer  is  made  to  be  substituted  in  the 
action. 

After  a  verdict  shall  be  rendered  in  any  action  for  a  wrong, 
such  action  shall  not  abate  by  the  death  of  any  party,  but  the 
case  shall  proceed  thereafter  in  the  same  manner  as  in  cases 
where  the  cause  of  action  now  survives  by  law. 

At  any  time  after  the  death,  marriage,  or  other  disability  of 
the  party  plaintiff,  the  court  in  which  an  action  is  pending,  upon 
notice  to  such  persons  as  it  may  direct,  and  upon  application 
of  any  person  aggrieved,  may,  in  its  discretion,  order  that  the 
action  be  deemed  abated,  unless  the  same  be  continued  by  the 
proper  parties,  within  a  time  to  be  fixed  by  the  court,  not  less 
than  six  months  nor  exceeding  one  year  from  the  granting  of  the 
order.     As  amended,  1849,  1857,  1862,  1869,  1870." 

§  122.  Court  may  determine  controversy,  $c.  Interpleader^  The 
court  may  determine  any  controversy  between  the  parties  before 
it,  when  it  can  be  done  without  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights ;  but  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  the  presence  of  other  par- 
ties, the  court  must  cause  them  to  be  brought  in.  And  when,  in 
an  action  for  the  recovery  of  real  or  personal  property,  a  person 
not  a  party  to  the  action,  but  having  an  interest  in  the  subject 
thereof,  makes  application  to  the  court  to  be  made  a  party,  it  may 
order  him  to  be  brought  in  by  the  proper  amendment. 

A  defendant  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific,  real  or  personal  property,  may  at  any  time 
before  answer,  upon  affidavit  that  a  person  not  a  party  to  the 
action,  and  without  collusion  with  him,  makes  against  him  a 
demand  for  the  same  debt  or  property,  upon  due  notice  to  such 
person  and  the  adverse  party,  apply  to  the  court  for  an  order  to 
substitute  such  person  in  his  place,  and  discharge  him  from 
liability  to  either  party,  on  his  depositing  in  court  the  amount  of 
the  debt,  or  delivering  the  property  or  its  value  to  such  person 
as  the  oourt  may  direct ;  and  the  court  may,  in  its  discretion, 
make  the  order.     As  amended,  1849,  1851. 

(a)  Vol.  2, 1255. 
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TITLE  IV. 
OF  THE  PLACE  OF  TRIAL  OF  CIVIL  ACTIONS. 

§  123.  Actions  to  be  tried  where  subject  matter  situated.']  Actions 
for  the  following  causes  must  be  tried  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof,  is  situated,  subject  to 
the  power  of  the  court  to  change  the  place  of  trial  in  the  cases 
provided  by  statute : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein,  or  for  the  determination  in  any  form  of  such  right  or 
interest,  and  for  injuries  to  real  property ; 

2.  For  the  partition  of  real  property ; 

'  3.  For  the  foreclosure  of  a  mortgage  of  real  property  ; 

4.  For  the  recovery  of  personal  property  distrained  for  any 
cause.  As  amended,  1849. 

§  124.  Actions  to  be  tried  where  cause  of  action  arose.]  Actions 
for  the  following  causes  must  be  tried  in  the  county  where  the 
cause,  or  some  part  thereof,  arose,  subject  to  the  like  power  of 
the  court  to  change  the  place  of  trial,  in  the  cases  provided  by 
statute : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute  ;  except,  that  when  it  is  imposed  for  an  offense  committed 
on  a  lake,  river,  or  other  stream  of  water,  situated  in  two  or 
more  counties,  the  action  may  be  brought  in  any  county  border- 
ing on  such  lake,  river  or  stream,  and  opposite  to  the  place  where 
the  offense  was  committed ; 

2.  Against  a  public  officer,  or  person  specially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his  office, 
or  against  a  person  who,  by  his  command  or  in  his  aid,  shall  do 
anything  touching  the  duties  of  such  officer.  As  amended,  1849. 

S  125.  Action  to  be  tried  where  parties  reside.]  In  all  other  cases 
the  action  shall  be  tried  in  the  county  in  which  the  parties,  or 
any  of  them,  shall  reside  at  the  commencement  of  the  action ;  or, 
if  none  of  the  parties  shall  reside  in  the  state,  the  same  may  be 
tried  in  any  county  which  the  plaintiff  shall  designate  in  his 
oomplaint ;  subject,  however,  to  the  power  of  the  court  to  change 
the  place  of  trial,  in  the  cases  provided  by  statute. 

§  126.  Change  of  place  of  trial.  If  the  county  designated  for 
that  purpose  in  the  complaint,  be  not  the  proper  county,  the 
action  may,  notwithstanding,  be  tried  therein,  unless  the  defend- 
ant, before  the^time  for  answering  expire,  demand  in  writing  that 
the  trial  be  had  in  the  proper  county,  and  the  place  of  trial  be 
thereupon  changed  by  consent  of  parties,  or  by  order  of  the  court, 
as  is  provided  in  this  section. 

The  court  may  change  the  place  of  trial  in  the  following  cases : 

1.  When  the  county  designated  for  that  purpose  in  the  com- 
plaint is  not  the  proper  county ; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  can 
not  be  had  therein ; 
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3.  When  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings  shall 
be  had  in  the  county  to  which  the  place  of  trial  is  changed,  unless 
otherwise  provided  by  the  consent  of  the  parties,  in  writing,  duly 
filed,  or  order  of  the  court,  and  the  papers  shall  be  filed  or  trans- 
ferred accordingly.  As  amended,  1851. 

§  194.  Qualifications  of  tail.']  The  qualifications  of  bail  must 
be  as  follows : 

1.  Each  of  them  must  be  a  resident,  and  householder  or  free- 
holder, within  the  state ; 

2.  They  must  each  be  worth  the  amount  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  execution  ;  but  the 
judge,  or  a  justice  of  the  peace,  on  justification,  may  allow  more 
than  two  bail  to  justify  severally  in  amounts  less  than  that 
expressed  in  the  order,  if  the  whole  justification  be  equivalent  to 
that  of  two  sufficient  bail.  As  amended,  1849. 

§  195.  Justification  of  bail.']  For  the  purpose  of  justification, 
each  of  the  bail  shall  attend  before  the  judge,  or  a  justice  of  the 
peace,  at  the  time  and  place  mentioned  in  the  notice,  and  may 
be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching  his 
sufficiency,  in  such  manner  as  the  judge,  or  justice  of  the  peace, 
in  his  discretion,  may  think  proper.  The  examination  shall  be 
reduced  to  writing,  and  subscribed  by  the  bail,  if  required  by  the 
plaintiff.  As  amended,  1849. 

§  214.  Property,  how  talcen  when  concealed  in  building  or  inclo- 
sure.~\  If  the  property,  or  any  part  thereof,  be  concealed  in  a 
building  or  inclosure,  the  constable  shall  publicly  demand  its 
delivery.  If  it  be  not  delivered,  he  shall  cause  the  building  or 
inclosure  to  be  broken  open,  and  take  the  property  into  his  pos- 
session; and,  if  necessary,  he  may  call  to  his  aid  the  power  of 
his  county. 

§  215.  Property,  how  Icept.]  When  the  constable  shall  have 
taken  property,  as  in  this  chapter  provided,  he  shall  keep  it  in  a 
secure  place,  and  deliver  it  to  the  party  entitled  thereto,  upon 
receiving  his  lawful  fees  for  taking,  and  his  necessary  expenses 
for  keeping  the  same. 

g  216.  Claim  of  property  by  third  person.]  If  the  property  taken 
be  claimed  by  any  other  person  than  the  defendant  or  his  agent, 
and  such  person  shall  make  affidavit  of  his  title  thereto  and  right 
to  the  possession  thereof,  stating  the  grounds  of  such  right  and 
title,  and  serve  the  same  upon  the  constable,  the  constable  shall  not 
be  bound  to  keep  the  property,  or  deliver  it  to  the  plaintiff,  unless 
the  plaintiff,  on  demand  of  him  or  his  agent,  shall  indemnify  the 
constable  against  such  claim,  by  an  undertaking,  executed  by  two 
sufficient  sureties,  accompanied  by  their  affidavits,  that  they  are 
each  worth  double  the  value  of  the  property  as  specified  in  the 
affidavit  of  the  plaintiff,  and  freeholders  and  householders  of  the 
county.  And  no  claim  to  such  property  by  any  other  person 
than  the  defendant  or  his  agent  shall  be  valid  against  the  constable 
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unless  made  as  aforesaid ;  and  notwithstanding  such  claim,  when 
so  made,  he  may  retain  the  property  a  reasonable  time  to  demand 
such  indemnity. 

CHAPTER  II. 

ISSUES    AND  THE   MODE    OE   TRIAL. 

§  248.  The  different  lands  of  issues.]  Issues  arise  upon  the 
pleadings  when  a  fact  or  conclusion  of  law  is  maintained  by  the 
one  party  and  controverted  by  the  other.     They  are  of  two  kinds: 

1.  Of  law ;  and 

2.  Of  fact. 

§  249.  Issue  of  law.]  An  issue  of  law  arises, 
1.  Upon  a  demurrer  to  the  complaint,  answer  or  reply,  or  to 
some  part  thereof. 
§  250.  Issue  of  fact.]  An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the  reply ; 
or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joiued  thereon.  As  amended,  1849. 

<§  251.  On  issues  of  botli  law  and  fact,  the  issue  of  law  to  he  first 
tried.]  Issues  both  of  law  and  of  fact  may  arise  upon  different 
parts  of  the  pleadings  in  the  same  action.  In  such  cases  the 
issues  of  law  must  be  first  tried,  unless  the  court  otherwise  direct. 

§  252.  Trial  defined.]  A  trial  is  the  judicial  examination  of  the 
issues  between  the  parties,  whether  they  be  issues  of  law  or  of 
fact.  As  amended,  1851,  1852. 

TITLE  IX. 

OF  THE  EXECUTION   OF   THE  JUDGMENT  EST   CIVIL  ACTIONS. 

CHAPTER  I. 

THE    EXECUTION. 

§  284.  After  five  years,  to  he  issued  only  hy  leave  of  court.  Leave, 
how  ohtained.]  After  the  lapse  of  five  years  from  the  entry  of 
judgment,  an  execution  can  be  issued  only  by  leave  of  the  court, 
upon  motion,  with  personal  notice  to  the  adverse  party,  unless 
he  be  absent  or  non-resident,  or  cannot  be  found  to  make  such 
service,  in  which  case  such  service  may  be  made  by  publication, 
or  in  such  other  manner  as  the  court  shall  direct.  Such  leave 
shall  not  be  given  unless  it  be  established  by  the  oath  of  the 
party,  or  other  satisfactory  proof,  that  the  judgment,  or  some 
part  thereof,  remains  unsatisfied  and  due.  But  the  leave  shall 
not  be  necessary  when  execution  has  been  issued  on  the  judgment 
within  the  five  years,  and  returned  unsatisfied  in  whole  or  in  part. 

When  judgment  shall  have  been  rendered  in  a  court  of  justice 
of  the  peace,  or  in  a  justice's  or  other  inferior  court  in  a  city, 
and  docketed  in  the  office  of  the  clerk  of  the  county,  the  appli- 
Watt       4 
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cation  for  leave  to  issue  execution  must  be  to  the  county  court 
of  the  county  where  the  judgment  was  rendered,  or  in  the  city 
and  county  of  New  York  to  the  court  of  common  pleas  of  that 
city  and  county.  As  amended,  1849,  1851,  1858. 

TITLE  X. 

OF   THE   COSTS  m  CIVIL  ACTIONS. 

§  303.  Fee  Ml  abolished.']  All  statutes  establishing  or  regulat- 
ing the  costs  or  fees  of  attorneys,  solicitors,  and  counsel  in  civil 
actions,  and  all  existing  rules  and  provisions  of  law  restricting 
or  controlling  the  right  of  a  party  to  agree  with  an  attorney, 
solicitor  or  counsel,  for  his  compensation  are  repealed ;  and  here- 
after the  measure  of  such  compensation  shall  be  left  to  the 
agreement,  express  or  implied,  of  the  parties.  But  there  may  be 
allowed  to  the  prevailing  party,  upon  the  judgment,  certain  sums 
by  way  of  indemnity  for  his  expenses  in  the  action ;  which  allow- 
ances are  in  this  act  termed  costs. 

CHAPTER  in. 

APPEAL   TO   THE    SUPREME    COURT   FROM   AN   INlJfiitlOR   COURT. 

§  344.  Appeal  in  what  cases.]  An  appeal  may  be  taken  to  the 
supreme  court  from  the  judgment  rendered  by  a  county  court,  or 
by  the  mayors'  courts  or  the  recorders'  courts  of  cities. 

An  appeal  also  may  be  taken  to  the  supreme  court  from  any 
order  affecting  a  substantial  right,  made  by  a  county  court  or  a 
county  judge,  in  any  action  or  proceeding;  and  such  appeal 
shall  be  heard  on  a  copy  of  the  papers  on  which  the  order 
appealed  from  was  made.  As  amended,  1849,  1858,  1860. 

§  345.  Security  must  he  given  as  upon  appeal  to  court  of  appeals.] 
Security  must  be  given  upon  such  appeal,  in  the  same  manner, 
and  to  the  same  extent,  as  upon  an  appeal  to  the  court  of 
appeals. 

§  346.  Appeals,  where  heard.]  Appeals  in  the  supreme  court 
shall  be  heard  at  a  general  term,  either  in  the  district  embracing 
the  county  where  the  judgment  or  order  appealed  from  was 
entered,  or  in  a  county  adjoining  that  county,  except  that  where 
the  judgment  or  order  was  entered  in  the  city  and  county  of  New 
York,  the  appeal  shall  be  heard  in  the  first  district. 

<$  347.  Judgment  on  appeal  where  entered  and  docketed.]  Judg- 
ment upon  the  appeal  shall  be  entered  and  docketed  with  the 
clerk  in  whose  office  the  judgment  roll  is  filed.  When  the  appeal 
is  heard  in  a  county  other  than  that  where  the  judgment  roll  is 
filed,  or  is  not  from  a  judgment  of  a  county  court,  the  judgment 
upon  the  appeal  shall  be  certified  to  the  clerk  with  whom  the  roll 
is  filed,  to  be  there  entered  and  docketed.  As  amended,  1849. 
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CHAPTER  V. 

itPPEAX  TO  THE  COUET  OF  COMMON  PLEAS  FOE  THE  CITY  AND  COUNTY  OF  NET? 
YOEK  OE  TO  A  COUNTY  COUET  FROM  AN  INFEEIOE  COUET. 

§  351.  Existing  laws  repealed  and  (his  chapter  substituted.']  All 
statutes,  now  in  force,  providing  for  the  review  of  judgments  in 
civil  cases,  rendered  by  courts  of  justices  of  the  peace,  by  the 
marine  court  of  the  city  of  New  York,  by  the  justices'  courts  in 
the  city  of  New  York,  by  the  municipal  court  of  the  city  of 
Brooklyn,  and  by  the  justices'  courts  of  cities,  and  regulating  the 
practice  in  relation  to  such  review,  are  repealed  ;  and  hereafter, 
the  only  mode  of  reviewing  such  judgments  shall  be  an  appeal 
as  prescribed  by  this  chapter.  As  amended,  1849. 

§  352.  When  a  judgment  shall  haVe  been  rendered  by  the 
general  term  of  the  marine  court  of  the  city  of  New  York,  or  by 
a  justice  of  a  justice  court  of  that  city,  the  appeal  shall  be  to 
the  court  of  common  pleas  for  the  city  and  county  of  New  York. 

The  appeal  from  the  general  term  of  the  marine  court  pre- 
scribed herein  shall  be  from  an  actual  determination  at  such 
general  term  only,  and  shall  be  taken  within  twenty  days 
after,  judgment  by  such  general  term.  In  the  city  of  Buffalo, 
the  appeals  from  the  courts  of  justices  of  said  city  shall  be  to 
the  superior  court  of  said  city.  When  rendered  by  any  of  the 
other  courts  enumerated  in  section  three  hundred  and  fifty-one, 
the  appeal  shall  be  to  the  county  court  of  the  county  where  the 
judgment  was  rendered.  On  such  appeal  when  the  amount  of 
the  claim  or  claims  for  which  judgment  was  demanded  by  either 
party  in  his  pleadings  in  the  court  below  shall  exceed  fifty 
dollars,  or  when  in  an  action  to  recover  the  possession  of  per- 
sonal property,  the  value  of  the  property  as  assessed  and  the 
damage  recovered  shall  exceed  fifty  dollars,  exclusive  of  costs,  a 
new  trial  shall  be  had  in  the  county  court  in  the  following  appel- 
late cases : 

1.  When  the  judgment  was  rendered  upon  an  issue  of  law 
joined  between  the  parties. 

2.  When  it  was  rendered  upon  an  issue  of  fact  joined  between 
the  parties  whether  the  defendant  was  present  at  the  trial  or  not. 

And  when  the  appeal  is  to  the  superior  court  of  Buffalo,  in  the 
cases  in  which,  by  the  terms  of  this  section,  a  new  trial  may  be 
had,  such  new  trial  shall  be  had  in  the  said  superior  court. 

Provided,  however,  that  the  appellant  may,  in  cases  where  the 
amount  for  which  judgment  is  demanded  by  either  party  in  his 
pleadings  exceeds  fifty  dollars,  or  where  in  an  action  to  recover 
the  possession  of  personal  property,  the  value  of  the  property  as 
assessed,  and  the  damages  recovered  shall  exceed  fifty  dollars 
exclusive  of  costs,  state  in  the  notice  of  appeal  that  such  appeal 
is  taken  upon  questions  of  law  only,  in  which  case  a  new  trial 
shall  not  be  had  in  the  appellate  court,  but  the  appeal  shall  be 
heard  and  determined  in  the  same  manner  as  if  such  amount  or 
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said  value  and  damages  were  fifty  dollars  or  under.  Provided, 
however,  that  in  the  city  and  county  Of  New  York,  appeals  from 
the  marine  and  district  courts  shall  be  taken  and  heard,  and 
returns  made  in  the  same  manner  as  heretofore.  As  amended, 
1849,  1857,  1862,  1863,  1864,  1865. 

§  353.  Appeal,  when  to  be  taken.]  The  appellant  shall,  within 
twenty  days  after  judgment,  serve  a  notice  of  appeal,  stating  the 
grounds  upon  which  the  appeal  is  founded.  If  the  judgment  is 
rendered  upon  process  not  personally  served,  and  the  defendant 
did  not  appear,  he  shall  have  twenty  days,  after  personal  notice 
of  the  judgment,  to  serve  the  notice  of  appeal  provided  for  in 
this  and  the  next  section.  As  amended,  1851,  1852. 

§  354.  Notice  of  appeal  to  oe  served  on  justice,  and  costs  of  return 
to  be  paid.']  The  notice  of  appeal  must,  within  the  same  time,  be 
served  on  the  justice,  personally,  if  living  and  within  the  county, 
or  on  his  clerk,  if  there  be  one,  and  on  the  respondent,  personally, 
or  by  leaving  it  at  his  residence,  with  some  person  of  suitable 
age  and  discretion  ;  or  in  case  the  respondent  is  not  a  resident  of 
such  county,  or  cannot,  after  due  diligence,  be  found  therein,  in 
the  same  manner  on  the  attorney  or  agent,  if  any,  who  is  a  resi- 
dent of  such  county,  who  appeared  for  the  respondent  on  the 
trial ;  and  if  neither  the  respondent  nor  such  agent  or  attorney  can 
be  found  in  the  county,  the  notice  may  be  served  on  the  respond- 
ent by  leaving  it  with  the  clerk  of  the  appellate  court;  aud  the 
appellant  must,  at  the  time  of  the  service  of  the  notice  of  appeal 
on  the  justice  or  on  his  clerk,  as  herein  provided  (except  in  cases 
of  appeals  from  the  district  courts  in  the  city  of  New  York,  and 
the  general  term  of  the  marine  court  of  the  city  of  New  York),  pay 
to  such  justice  or  clerk  the  costs  of  the  action,  included  in  the 
judgment,  together  with  two  dollars,  costs  of  the  return,  which 
shall  be  included  in  the  judgments  for  costs  on  reversal.  In  all 
cases  of  appeal  from  the  general  term  of  the  marine  court  of  the 
city  of  New  York,  and  from  the  district  courts  of  the  city  of  New 
York,  to  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  the  appellant  shall,  at  the  time  of  the  service  of  the 
notice  of  appeal,  pay  to  the  clerk  of  the  marine  court,  or  to  the 
justice  or  clerk  of  the  district  court,  two  dollars,  as  costs  of 
the  return  to  such  court  of  common  pleas,  which  costs,  so  paid, 
shall  be  included  in  the  judgment  for  costs,  in  case  the  judgment 
of  the  court  below  shall  be  reversed ;  and  the  appellant  shall  also 
execute,  on  the  appeal,  a  written  undertaking  on  his  part,  with  one 
or  more  sufficient  sureties,  to  the  effect  that  the  appellant  will  pay 
all  costs,  disbursements  and  extra  costs,  awarded  against  him  in 
the  court  below,  if  such  judgment  shall  be  affirmed  by  the  appellate 
court,  on  such  appeal,  together  with  all  costs  and  damages  which 
may  be  awarded  against  him  thereon  ;  such  sureties  to  justify  in 
double  the  amount  specified  in  the  undertaking;  such  undertaking 
and  the  sufficiency  of  the  sureties  to  be  approved  by  the  justice  of 
the  court  below,  or  one  of  the  judges  of  the  court  of  common 
pleas ;  or  the  appellant  may  deposit,  with  the  clerk  of  the  court 
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of  common  pleas,  the  costs,  disbursements,  and  extra  costs, 
included  in  the  judgment  in  the  court  below,  and  the  sum  of 
fifteen  dollars,  to  meet  any  costs  that  may  be  awarded  against 
him  in  such  appeal ;  and  such  appeal  from  the  general  term  of 
the  marine  court  and  the  district  court  shall  be  ineffectual,  unless, 
within  the  time  specified  for  bringing  the  appeal,  the  appellant 
execute  such  undertaking  or  make  such  deposit ;  the  undertaking, 
when  executed  and  approved,  to  be  filed  with  the  clerk  of  the 
court  of  common  pleas ;  the  amount  so  deposited  shall  be  repaid 
by  said  clerk  to  the  appellant,  if  he  succeed  on  the  appeal ;  and 
in  case  the  judgment  be  affirmed,  the  said  clerk  shall,  after  exe- 
cution is  issued,  pay  over  the  amount  so  deposited,  to  the  respond- 
ent, which  shall  be  credited  ou  the  execution  issued  on  the  judg- 
ment of  affirmance,  to  the  extent  thereof,  and  the  balance,  if  any, 
on  the  execution  issued  on  the  judgment  appealed  from.  As 
amended,  1849,  1851,  1852,  1857,  1858. 

§  355.  Security  to  stay  execution.]  When,  by  the  terms  of  section 
three  hundred  and  fifty-two,  the  appellant  is  entitled  to  a  new 
trial  in  the  appellate  court,  he  shall,  at  the  time  of  taking  his 
appeal,  and  in  all  other  cases,  if  he  desires  a  stay  of  execution  of 
the  judgment,  give  security  as  provided  in  the  next  section.  As 
amended,  1849,  1863. 

§  356.  Form  of  undertaking.']  The  security  shall  be  a  written 
undertaking,  executed  by  one  or  more  sufficient  sureties,  approved 
by  the  county  judge  or  by  the  court  below,  to  the  effect  that  if 
judgment  be  rendered  against  the  appellant,  and  execution 
thereon  returned  unsatisfied,  in  whole  or  in  part,  the  sureties  will 
pay  the  amount  unsatisfied.  As  amended,  1849. 

<5  357.  Execution,  how  stayed.]  The  delivery  of  the  undertaking 
to  the  court  below  shall  stay  the  issuing  of  execution ;  or,  if  it 
have  been  issued,  the  service  of  a  copy  of  the  undertaking,  certi- 
fied by  the  court  below,  upon  the  officer  holding  the  execution, 
shall  stay  further  proceedings  thereon.  As  amended,  1849. 

%  358.  In  case  of  death  of  justice,  undertaking  to  be  filed.'] 
Where,  by  reason  of  the  death  of  a  justice  of  the  peace,  or  his 
removal  from  the  county,  or  any  other  cause,  the  undertaking 
on  the  appeal  cannot  be  delivered  to  him,  it  shall  be  filed  with 
the  clerk  of  the  appellate  court,  and  notice  thereof  given  to  the 
respondent,  or  his  attorney  or  agent,  as  provided  in  section  354 ; 
it  shall,  thereupon,  have  the  same  effect  as  if  delivered  to  the 
justice.  As  amended,  1849. 

§  359.  Filing  in  lieu  of  service  of  notice  of  appeal]  When,  by 
reason  of  the  death  of  a  justice  of  the  peace,  or  his  absence  from 
the  county,  or  any  other  cause,  the  notice  of  appeal  cannot  be 
served  as  provided  by  section  353,  it  may  be  served  by  leaving 
the  same  with  the  clerk  of  the  county.  As  amended,  1849,  1852. 

§  360.  The  court  below  shall  thereupon,  after  ten  days,  and 
within  thirty  days  after  service  of  the  notice  of  appeal,  make  a 
return  to  the  appellate  court  of  the  testimony,  proceedings  and 
judgment,  and  file  the  same  in  the  appellate  court.    The  return 
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may  be  compelled  by  attachment.  But  no  justice  of  the  peace 
shall  be  bound  to  make  a  return  unless  the  fees  prescribed  by  the 
last  section  of  this  chapter  be  paid  on  the  service  of  the  notice  of 
appeal;  provided,  however,  that,  in  cases  where  the  amount  for 
which  judgment  is  demanded  by  either  party  in  his  pleadings  in 
the  court  below  exceeds  fifty  dollars,  or  where  the  value  of  the 
property  recovered  as  appears  from  the  verdict  or  judgment  shall 
exceed  fifty  dollars,  the  testimony  need  not  be  returned,  but  in 
such  case  the  court  below  shall  return  the  process  by  which  the 
action  was  commenced,  with  the  proof  of  service  thereof  and  the 
pleadings  or  copies  thereof,  the  proceedings  and  judgment, 
together  with  a  brief  statement  of  the  amount  and  nature  of  the 
claim  or  claims  litigated  by  the  respective  parties,  and  in  all  cases 
the  notice  of  appeal  shall  be  annexed  to  the  return.  As  amended, 
1849, 1852, 1862, 1865.a 

§  361.  How  made  if  justice  oe  out  of  office.]  When  a  justice  of 
the  peace,  by  whom  a  judgment  appealed  from  was  rendered, 
shall  have  gone  out  of  office  before  a  return  is  ordered,  he  shall, 
nevertheless,  make  a  return  in  the  same  manner,  and  with  the 
like  effect,  as  if  he  were  still  in  office. 

§  362.  Further  return.']  If  the  return  be  defective,  the  appel- 
late court  may  direct  a  further  or  amended  return  as  often  as  may 
be  necessary,  and  may  compel  a  compliance  with  its  order,  by 
attachment.  And  the  court  shall  always  be  deemed  open  foi 
these  purposes.  As  amended,  1857. 

§  363.  Justice  dead,  insane,  or  absent]  If  a  justice  of  the  peace 
whose  judgment  is  appealed  frOm  shall  die,  become  insane,  or 
remove  from  the  state,  the  appellate  court  may  examine  wit- 
nesses on  oath,  to  the  facts  and  circumstances  of  the  trial  or 
judgment,  and  determine  the  appeal,  as  if  the  facts  had  beer 
returned  by  the  justice.  If  he  shall  have  removed  to  anothei 
county  within  the  state,  the  appellate  court  may  compel  him  to 
make  the  return,  as  if  he  were  still  within  the  county  where  the 
judgment  was  rendered. 

%  364.  Hearing  upon  return.  Dismissing  appeal  if  not  Drought 
on.]  If  a  return  be  made,  and  the  appeal  is  from  a  judgment 
where  a  new  trial  may  not  be  had  as  provided  by  this  chapter,  it- 
may  be  brought  to  a  hearing  at  a  general  term  of  the  appellate 
court,  upon  notice  by  either-  party  of  not  less  than  eight  days. 
It  shall  be  placed  upon  the  calendar,  and  continue  thereon  with- 
out further  notice  until  finally  disposed  of.  But  if  neither  party 
bring  it  to  a  hearing  before  the  end  of  the  second  term,  the  court 
shall  dismiss  the  appeal,  unless  it  continue  the  same  by  special 
order  for  cause  shown.  If  the  appeal  is  from  a  judgment  where 
a  new  trial  may  be  had,  it  may  be  brought  to  a  hearing  or  trial 
at  any  term  of  the  county  court  at  which  a  petit  jury  shall  be 
summoned  to  attend,  upon  the  same  notice  as  provided  for 
actions  in  the  supreme  court;  at  least  eight  days  before  the  court, 
the  party  desiring  to  bring  on  the  appeal  shall  serve  a  note  of 

(a)  Amended,  Vol.  2,  1194. 
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issue  on  the  clerk,  and  the  clerk  shall  thereupon  enter  the  cause 
on  the  calendar  according  to  the  date  of  the  return.  And  the  pro- 
visions of  this  chapter  for  a  new  trial  shall  apply  as  well  to  appeals 
heretofore  taken  and  now  pending,  as  those  hereafter  to  be  brought. 
As  am.ended,  1862,  1863. 

%  365.  To  be  heard  on  original  papers.]  The  appeal  shall  be  heard 
on  the  original  papers  or  certified  copies  thereof,  and  no  copies 
thereof  need  be  furnished  for  the  use  of  the  court.  As  amended, 
1849,  1869. 

%  366.  Judgment  on  appeal.  New  trial.]  Upon  the  hearing  of  the 
appeal,  the  appellate  court  shall  give  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  and  defects 
which  do  not  affect  the  merits.  In  giving  judgment,  the  court  may 
affirm  or  reverse  the  judgment  of  the  court  below,  in  whole  or  in 
part,  and  as  to  any  or  all  the  parties,  and  for  errors  of  law  or  fact. 
If  the  appeal  is  founded  on  an  error  in  fact  in  the  proceedings,  not 
affecting  the  merits  of  the  action,  and  not  within  the  knowledge  of 
the  justice,  the  court  may  determine  the  alleged  error  in  fact  on 
affidavits,  and  may,  in  its  discretion,  inquire  into  and  determine  the 
same  upon  examination  of  the  witnesses.  If  the  defendant  failed 
to  appear  before  the  justice,  and  it  is  shown  by  the  affidavits  served 
by  the  appellant  or  otherwise  that  manifest  injustice  has  been  done, 
and  he  satisfactorily  excuses  his  default,  the  court  may,  in  its  dis- 
cretion, set  aside  or  suspend  judgment,  and  order  a  new  trial  before 
the  same  or  any  other  justice  in  the  same  county,  at  such  time  and 
place  and  on  such  terms  as  the  court  may  deem  proper.  Where  a 
new  trial  shall  be  ordered  before  a  justice,  the  parties  must  appear 
before  him  according  to  the  order  of  the  court,  and  the  same  pro- 
ceedings must  thereupon  be  had  in  the  action  as  on  the  return  of  a 
summons  personally  served.  If  the  appeal  shall  be  from  a  judg- 
ment in  which  a  new  trial  may  be  had  as  in  this  chapter  provided, 
the  court  shall  proceed  to  the  hearing  of  the  cause,  if  the  issue 
joined  before  the  justice  was  an  issue  of  law,  or  to  the  trial  thereof 
by  jury,  if  such  issue  was  upon  a  question  of  fact. 
•  1.  If  the  issue  joined  before  the  justice  was  an  issue  of  law,  the 
court  shall  render  judgment  thereon  according  to  the  law  of  the 
case;  and  if  such  judgment  be  against  the  pleadings  of  either 
party,  an  amendment  of  such  pleading  may  be  allowed  on  the  same 
terms  and  in  like  case  as  pleadings  in  actions  in  the  supreme  court, 
and  the  court  may  thereupon  require  the  opposite  party  to  answer 
such  amended  pleading  or  join  issue  thereon,  as  the  case  may 
require  summarily. 

2.  If,  upon  an  appeal  in  an  issue  of  law,  the  court  should  adjudge 
the  pleading  complained  of  to  be  valid,  it  shall  in  like  manner 
require  the  opposite  party  summarily  to  answer  such  pleading  or 
join  issue  thereon,  as  the  case  may  require. 

3.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall  proceed 
to  hear  the  same  tried  by  a  jury  in  the  same  manner  as  issues 
joined  in  the  supreme  court. 


32  THE  CODE  OF  PROCEDURE 

4.  Every  issue  of  fact  so  joined  or  brought  upon  an  appeal  shall 
be  tried  in  the  same  manner  as  in  actions  commenced  in  the 
supreme  court. 

5.  The  court  shall  have  the  same  power  over  its  own  determina- 
tions, and  the  verdict  of  the  jury,  and  shall  render  judgment  thereon 
in  the  same  manner  as  the  supreme  court  in  actions  pending 
therein,  and  may  allow  either  party  to  amend  his  pleadings  upon 
such  terms  as  shall  be  just  in  cases  where  a  new  trial  may  beliad, 
as  in  this  chapter  provided;  and  in  any  such  appeal  on  which  a 
new  trial  is  to  be  had,  either  party  may,  at  any  time  before  trial, 
serve  upon  the  opposite  party  an  offer,  in  writing,  to  allow  judg- 
ment to  be  taken  against  him  for  the  sum  or  property,  or  to  the 
effect  in  such  offer  specified,  and  with  or  without  costs,  as  said 
offer  shall  specify.  If  the  party  receiving  such  offer  accept  the 
same,  and  give  notice  thereof  in  writing  within  ten  days,  he  may 
file  the  return  and  offer,  with  an  affidavit  of  service  of  notice  ot 
acceptance  thereof,  and  the  clerk  shall  thereupon  enter  judgment 
according  to  said  offer.  And  if  the  party  making  such  offer  shall 
have  given  an  undertaking  upon  the  appeal,  the  parties  executing 
such  undertaking  shall  be  liable  thereon  for  the  payment  of  the 
judgment  entered  by  virtue  of  said  offer.  If  the  notice  of  accept- 
ance be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and  can- 
not be  given  in  evidence.  And,  if  the  party  to  whom  such  offer  is 
made  fail  to  obtain  a  judgment  more  favorable  to  him  than  that 
specified  in  said  offer,  then  he  shall  not  recover  costs,  but  must  pay 
the  other  party's  costs  from  the  date  of  the  service  of  the  offer. 

6.  Either  party  may  move  for  a  new  trial  in  said  court  on  a 
case  or  exception,  or  otherwise,  and  such  motion  may  be  made 
before  or  after  judgment  has  been  entered;  and  the  provisions 
of  this  act  in  relation  to  the  proceedings  on  receiving  the  verdict 
of  a  jury,  exceptions  to  the  decisions  of  the  court,  making  and 
settling  case  and  exceptions,  motions  for  new  trials,  and  making 
up  the  judgment  roll  in  the  supreme  court,  are  hereby  made 
applicable  to  all  appeals  brought  up  for  trial,  as  in  this  chapter 
provided.     As  amended,  1849,  1851,  1862,  1865. 

§367.  To  every  judgment  upon  an  appeal  there  shall  be  an- 
nexed the  return. on  which  it  was  heard,  or  a  certified  copy  thereof, 
the  notice  of  appeal,  with  any  offer,  verdict,  decision  of  the  court, 
exceptions,  case,  and  all  orders  and  papers  in  any  way  involving  the 
merits  and  necessarily  affecting  the  judgment,  which  shall- be  filed 
with  the  clerk  of  the  court,  and  shall  constitute  the  judgment  roll. 

g  368.  Costs,  how  awarded.]  If  the  judgment  be  affirmed,  costs 
shall  be  awarded  to  the  respondent.  If  it  be  reversed,  costs  shall 
be  awarded  to  the  appellant.  If  it  be  affirmed  in  part,  the  costs, 
or  such  part  as  to  the  court  shall  seem  just,  may  be  awarded  to 
either  party.     As  amended,  1849. 

%  369.  Restitution.']  If  the  judgment  below,  or  any  part  thereof, 
be  paid  or  collected,  and  the  judgment  be  afterwards  reversed, 
the  appellate  court  shall  order  the  amount  paid  or  collected  to  be 
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restored  with  interest  from  the  time  of  such  payment  or  collec- 
tion. The  order  may  be  obtained  on  proof  of  the  facts  made  at 
or  after  the  hearing,  upon  a  previous  notice  of  six  days ;  and  if 
the  order  shall  be  made  before  the  judgment  is  entered,  the 
amouut  may  be  included  in  the  judgment.  As  amended,  1849, 
1857. 

§  370.  Setting  off  costs  and  recovery.']  If,  upon  an  appeal,  a 
recovery  be  had  by  one  party,  and  costs  be  awarded  to  the  other, 
the  appellate  court  shall  set  off  the  one  against  the  other,  and 
render'judgment  for  the  balance. 

<§  371.  27ie  costs  on  appeal.'] a  Costs  shall  be  allowed  to  the  pre- 
vailing party  in  judgments  rendered  on  appeal  in  all  cases,  with  the 
following  exceptions  and  limitations :  In  the  notice  of  appeal  the 
appellant  shall  state  in  what  particular  or  particulars  he  claims 
the  judgment  should  have  been  more  favorable  to  him.  Within 
fifteen  days  after  the  service  of  the  notice  of  appeal,  the  respond- 
ent may  serve  upon  the  appellant  and  justice  an  offer,  in  writ- 
ing, to  allow  the  judgment  to  be  corrected  in  any  of  the  particu- 
lars mentioned  in  the  notice  of  appeal.  The  appellant  may, 
thereupon,  and  within  five  days  thereafter,  file  with  the  justice 
a  written  acceptance  of  such  offer,  who  shall  thereupon  make  a 
minute  thereof  in  his  docket,  and  correct  such  judgment  accord- 
ingly, and  the  same  so  corrected  shall  stand  as  his  judgment, 
and  be  enforced  accordingly ;  and  any  execution  which  has  been 
issued  upon  the  judgment  appealed  from,  shall  be  amended  by 
the  justice  to  correspond  with  the  amended  judgment ;  and  no 
undertaking,  given  to  stay  execution,  shall  be  enforced  for  more 
than  the  amount  of  the  corrected  judgment.  If  such  offer  be 
not  made,  and  the  judgment  in  the  appellate  court  be  more 
favorable  to  the  appellant  than  the  judgment  in  the  court  below, 
or  if  such  offer  be  made  and  not  accepted,  and  the  judgment  of  the 
appellate  court  be  more  favorable  to  the  appellant  than  the  offer 
of  the  respondent,  the  appellant  shall  recover  costs.  If  the  offer 
be  made  and  accepted  by  the  appellant,  the  appellant  shall 
recover  all  his  disbursements  on  appeal,  and  all  his  costs  in  the 
court  below.  But  the  appellant  shall  not  recover  costs,  except  as 
provided  in  this  chapter.  The  respondent  shall  be  entitled  to 
recover  costs  where  the  appellant  is  not. 

Whenever  costs  are  awarded  to  the  appellant,  he  shall  be 
allowed  to  tax  as  part  thereof  the  costs  and  fees  paid  to  the  jus- 
tice on  making  the  appeal,  as  disbursements,  in  addition  to  the 
costs  in  the  appellate  court;  and  when  the  judgment  in  the  suit 
before  the  justice  was  against  such  appellant,  he  shall  further  be 
allowed  to  tax  the  costs  incurred  by  him,  which  he  would  have 
been  entitled  to  recover  in  case  the  judgment  below  had  been 
rendered  in  his  favor. 

If,  upon  an  appeal,  a  recovery  for  any  debt  or  damages  be  had 
by  one  party,  and  costs  be  awarded  to  the  other  party,  the  court 
shall  set  off  such  costs  against  such  debt  or  damages,  and  render 
judgment  for  the  balance. 

Wait         5  (a)  Amended,  Vol.  2,  1195. 
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The  following  fees  and  costs,  and  no  other,  except  fees  of 
officers,  disbursements  and  witnesses'  fees,  shall  be  allowed  on 
appeal  to  the  party  entitled  to  costs  as  herein  provided,  when  the 
new  trial  is  in  the  county  court : 

For  proceedings  before .  notice  of  trial,  ten  dollars. 

For  all  subsequent  proceedings  before  trial,  seven  dollars. 

For  trial  of  an  issue  of  law,  ten  dollars. 

For  every  trial  of  an  issue  of  fact,  fifteen  dollars. 

For  argument  of  a  motion  for  a  new  trial  on  a  case  or  bill  of 
exception,  ten  dollars. 

In  all  cases,  to  either  party,  for  every  term,  not  exceeding  five, 
at  which  the  appeal  is  necessarily  on  the  calendar  and  is  not 
tried,  or  is  not  postponed  by  the  court,  seven  dollars. 

In  other  appeals  the  costs  shall  be  as  follows :  Tq  the  appel- 
lant, on  reversal,  fifteen  dollars;  to  the  respondent,  on  the 
affirmance,  twelve  dollars.  If  the  judgment  appealed  from  be 
reversed  in  part  and  affirmed  as  to  the  residue,  the  amount  of 
costs  allowed  to  either  party  shall  be  such  sum  as  the  appellate 
court  may  award,  not  exceeding  ten  dollars.  If  the  appeal  be 
dismissed  for  want  of  prosecution,  as  provided  by  section  364, 
no  costs  shall  be  allowed  to  either  party.  In  every  appeal,  the 
justice  of  the  peace  before  whom  the  judgment  appealed  from 
was  rendered,  shall  receive  two  dollars  for  his  return.  If  the 
judgment  be  reversed  for  an  error  of  fact  in  the  proceedings  not 
affecting  the  merits,  costs  shall  be  in  the  discretion  of  the  court 
If  in  the  notice  of  appeal  the  appellant  shall  not  state  in  what 
particular  or  particulars  he  claims  the  judgment  should  have 
been  made  more  favorable  to  him,  he  shall  not  be  entitled  to 
costs  unless  the  judgment  appealed  from  be  wholly  reversed.  As 
amended,  1849,  1851,  186^,  1863,  1864. 

CHAPTER  VI. 

EXAMINATION    OF   PASTIES. 

<$  389.  Actim  for  discovery  abolished.']  No  action  to  obtain  dis- 
covery under  oath,  in  aid  of  the  prosecution  or  defense  of  another 
action,  shall  be  allowed,  nor  shall  any  examination  of  a  party  be 
had,  on  behalf  of  the  adverse  party,  except  in  the  manner  pre- 
scribed by  this  chapter. 

§  390.  A  party  may  examine  Ms  adversary  as  a  witness.']  A 
party  to  an  action  may  be  examined  as  a  witness,  at  the  instance 
of  the  adverse  party,  or  of  any  one  of  several  adverse  parties,  and 
for  that  purpose  may  be  compelled,  in  the  same  manner,  and  sub- 
ject to  the  same  rules  of  examination  as  any  other  witness,  to 
testify,  either  at  the  trial,  or  conditionally,  or  upon  commission. 

§  391.  Such  examination  also  allowed  before  trial.  Proceedings 
therefor^]  The  examination,  instead  of  being  had  at  the  trial,  as 
provided  in  the  last  section,  may  be  had  at  any  time  before  the 
trial,  at  the  option  of  the  party  claiming  it,  before  a  judge  of 
the  court,  or  a  county  judge,  on  a  previous  notice  to  the  party  to 
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be  examined,  and  any  other  adverse  party,  of  at  least  five  days, 
unless,  for  good  cause1  shown,  the  judge  order  otherwise.  But 
the  party  to  be  examined  shall  not  be  compelled  to  attend  in  aDy 
other  county  than  that  of  his  residence,  or  where  he  may  be 
served  with  a  summons  for  his  attendance.  As  amended,  1849. 

§  392.  Party,  how  compelled  to  attend]  The  party  to  be  exam- 
ined, as  in  the  last  section  provided,  may  be  compelled  to  attend 
in  the  same  manner  as  a  witness  who  is  to  be  examined  condi- 
tionally ;  and  the  examination  shall  be  taken  and  filed  by  the 
judge  in  like  manner,  and  may  be  read  by  either  party  on  the 
trial.  As  amended,  1849. 

§  393.  Testimony  of  party  may  he  rebutted.]  The  examination 
of  the  party,  thus  taken,  may  be  rebutted  by  adverse  testimony. 
As  amended,  1849. 

§  394.  Effect  of  refusal  to  testify.  If  a  party  refuse  to  attend 
and  testify,  as  in  the  last  four  sections  provided,  he  may  be 
punished  as  for  a  contempt,  and  his  complaint,  answer  or  reply 
may  be  stricken  out.  As  amended,  1849. 

§  395.  Testimony  by  a  party  not  responsive  to  the  inquiries  may 
be  rebutted  by  the  oath  of  the  party  calling  him]  A  party  exam- 
ined by  an  adverse  party,  as  in  this  chapter  provided,  may  be 
examined  in  his  own  behalf,  subject  to  the  same  rules  of  examin- 
ation as  other  witnesses.  But  if  he  testify  to  any  new  matter, 
not  responsive  to  the  inquiries  put  to  him  by  the  adverse  party, 
or  necessary  to  explain  or  qualify  his  answers  thereto,  or  dis- 
charge where  his  answers  would  charge  himself,  such  adverse 
party  may  offer  himself  as  a  witness  on  his  own  behalf  in  respect 
to  such  new  matter,  subject  to  the  same  rules  of  examination  as 
other  witnesses,  and  shall  be  so  received.  As  amended,  1849, 1863. 

§  396.  Persons  for  whom  action  is  brought  or  defended  may  be 
examined.']  A  person  for  whose  immediate  benefit  the  action  is 
prosecuted  or  defended,  though  not  a  party  to  the  action,  may 
be  examined  as  a  witness,  in  the  same  manner  and  subject  to  the 
same  rules  of  examination  as  if  he  were  named  as  a  party. 

§  397.  Examination  of  co-plaintiff  or  co-defendant.]  A  party 
may  be  examined  on  behalf  of  his  co-plaintiff,  or  of  a  co-defend- 
ant, as  to  any  matter  in  which  he  is  not  jointly  interested  or 
liable  with  such  co-plaintiff  or  co-defendant,  and  as  to  which  a 
separate  and  not  joint  verdict  or  judgment  can  be  rendered. 
And  he  ihay  be  compelled  to  attend  in  the  same  manner  as  at 
the  instance  of  an  adverse  party ;  but  the  examination  thus 
taken  shall  not  be  used  in  the  behalf  of  the  party  examined. 
And  whenever,  in  the  case  mentioned  in  sections  three  hundred 
and  ninety  and  three  hundred  and  ninety-one,  one  of  several 
plaintiffs  or  defendants  who  are  joint  contractors,  or  are  united 
in  interest,  is  examined  by  the  adverse  party,  the  other  of  such 
plaintiffs  or  defendants  may  offer  himself  as  a  witness  to  the 
same  cause  of  action  or  defense,  and  shall  be  so  received.  At 
amended,  1851,  1852. 
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CHAPTER  VII. 

EXAMINATION  OP  WITNESSES. 

§  398.  Interest  not  to  exclude  a  witness.']  No  person  offered  as  a 
witness  shall  be  excluded  by  reason  of  his  interest  in  the  event 
of  the  action." 

§  399.  A  party  to  an  action  or  special  proceeding,  in  any  and 
all  courts  and  before  any  and  all  tribunals,  and  before  any  and  all 
officers  acting  judicially,  may  be  examined  as  a  witness  on  his 
own  behalf,  or  in  behalf  of  any  other  party,  in  the  same  manner, 
and  subject  to  the  same  rules  of  examination  as  any  other  wit 
n esses;  provided,  however,  that  the  assignor  of  a  thing  in  action 
shall  not  be  examined  in  behalf  of  said  party,  nor  shall  a  party 
to  an  action  be  examined  in  his  own  behalf,  in  respect  to  any 
transaction  or  communication  had  personally  by  said  assignor  or 
said  party,  respectively,  with  a  deceased  person,  against  parties 
who  are  the  executors,  administrators,  devisees,  heirs-at-law,  next 
of  kin,  or  assignees  of  such  deceased  person,  where  they  have 
acquired  title  to  the  cause  of  action  immediately  from  said 
deceased  person,  or  have  been  sued  as  such  by  the  executors, 
administrators,  devisees,  heirs-at-law,  next  of  kin  or  assignees. 
But  where  such  executors,  administrators,  devisees,  heirs-at-law, 
next  of  kin  or  assignees,  shall  be  examined  on  their  own  behalf 
in  regard  to  any  conversation  or  transaction  had  between  the 
deceased  person  and  said  assignor  or  said  party,  respectively, 
then  the  said  assignor  or  the  said  party  may  be  examined  in 
regard  to  such  conversation  or  transaction,  but  not  in  regard  to 
any  new  matter.  But  if  the  testimony  of  a  party  to  the  action 
or  proceeding  has  been  taken,  and  he  shall  afterward  die,  and 
after  his  death  the  testimony  so  taken  shall  be  used  upon  any  trial 
or  hearing,  in  behalf  of  his  executors,  administrators,  devisees, 
heirs-at  law,  next  of  kin,  or  assignees,  the  other  party  or  the 
assignor  of  a  thing  in  action  shall  be  a  competent  witness,  as  to 
any  and  all  matters  to  which  the  testimony  so  taken  relates,  not- 
withstanding anything  in  this  section  contained  to  the  contrary 
thereof.  And  nothing  contained  in  section  eight  of  this  act  shall 
be  held  or  construed  to  affect  or  restrain  the  operation  of  this 
section.b    As  amended,  1851, 1857, 1858, 1859, 1860, 1862, 1863, 1865. 

CHAPTER  XV. 

MISCELLANEOUS  PROVISIONS. 

§  426.  Laws  of  other  stales  and  governments  how  proved.]  Printed 
copies  in  volumes  of  statutes,  code,  or  other  written  law,  enacted 
bj  any  other  state  or  territory,  or  foreign  government,  purporting 
or  proved  to  have  been  published  by  the  authority  thereof,  or 
proved  to  be  commonly  admitted  as  evidence  of  the  existing  law 
in  the  courts  and  judicial  tribunals  of  such  state,  territory  or 
government,  shall  be  admitted  by  the  courts  and  officers  of  this 
itate,  on  all   occasions,   as  presumptive   evidence   of  such  laws 

(a)  Amended-,  Vol.  2, 1196.     (&)  Id.  1255. 
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The  unwritten  or  common  law  of  any  other  state  or  territory,  or 
foreign  government,  may  be  proved  as  facts  by  parol  evidence ; 
and  the  books  of  .reports  of  cases  adjudged  in  their  courts  may 
also  be  admitted  as  presumptive  evidence  of  such  law,  1869/ 

TITLE  XV. 

GENERAL  PROVISIONS. 

§  462.  Definition  of  "  real  property."]  The  words  "  real  property," 
as  used  in  this  act,  are  co-extensive  with  lands,  tenements,  and 
hereditaments.  , 

§  463.  Definition  of  "  personal  property."]  The  words  "  personal 
property,"  as  used  in  this  act,  include  money,  goods,  chattels, 
things  in  action,  and  evidences  of  debt. 

§464.  Definition  of  "  property."]  The  word  "  property,"  as  used 
in  this  act,  includes  property  real  and  personal. 

§  465.  Definition  of  "  district."]  The  word  "  district,"  as  used  in 
this  act,  signifies  judicial  district,  except  when  otherwise  specified. 

§  466.  Definition  of  "  clerk."]  The  word  "  clerk,"  as  used  in 
this  act,  signifies  the  clerk  of  the  court  where  the  action  is 
pending,  and,  in  the  supreme  court,  the  clerk  of  the  county  men- 
tioned in  the  title  of  the  complaint,  or  in  an  other  county  to  which 
the  court  may  have  changed  the  place  of  trial,  unless  otherwise 
specified.     ( Const.  Art.  VI.  §  20). 

§467.  Mule  of  construction.]  The  rule  of  common  law,  that 
statutes  in  derogation  of  that  law  are  to  be  strictly  construed,  has 
no  application  to  this  act. 

§  468.  Statutory  provisions  inconsistent  with  this  act  repealed.] 
All  statutory  provisions  inconsistent  with  this  act  are  repealed ; 
but  this  repeal  shall  not  revive  a  statute  or  law  which  may  have 
been  repealed  or  abolished  by  the  provisions  hereby  repealed. 
And  all  rights  of  action  given  or  secured  by  existing  laws  may 
be  prosecuted  in  the  manner  provided  by  this  act.  If  a  case  shall 
arise  in  which  an  action  for  the  enforcement  or  protection  of  a 
right,  or  the  redress  or  prevention  of  a  wrong,  cannot  be  had 
under  this  act,  the  practice  heretofore  in  use  may  be  adopted  so 
far  as  may  be  necessary  to  prevent  a  failure  of  justice.  As 
amended,  1849. 

§  469.  Rules  and  practice  inconsistent  with  this  act  abrogated.] 
The  present  rules  and  practice  of  the  courts  in  civil  actions,  incon- 
sistent with  this  act,  are  abrogated ;  but  where  consistent  with 
this  act,  they  shall  continue  in  force,  subject  to  the  power  of  the 
respective  courts  to  relax,  modify,  or  alter  the  same.  As  amended, 
1849. 

§472.  Certain  parts  of  revised  and  other  statutes  not  repealed.] 
Nothing  in  this  act  contained  shall  be  taken  to  repeal  section  23 
of  article  2  of  title  5  of  chapter  6,  part  third,  of  the  Revised 
Statutes,  or  to  repeal  an  act  to  extend  the  exemption  of  household 
furniture  and  working  tools  from  distress  for  rent  and  sale  undei 
execution,  passed  April  11,  1842. 

(o)  Vol.  2, 125.6. 
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CHAPTER  II. 

[The  following  are  the  provisions  of  the  Bcvised  Statutes  applicable  to  jnstices'  courts,  including 
the  amendments  thereto,  down  to  April,  1866.  The  figures  within  brackets,  placed  after  the  number 
of  the  sections,  show  the  original  numbering  of  the  sections  of  the  Revised  Statutes  of  1830.] 

TITLE  IV. 

OE   COURTS  HELD  BY  JUSTICES  OE  THE  PEACE. 

Article    1.  Of  the  jurisdiction  of  justices'  courts. 

2.  Of  the  commencement  of  suits  and  the  service  and  return  of  process. 

3.  Of  the  appearance  of  parties. 

4.  Of  pleadings  and  of  set-offs. 

5.  Of  adjournments. 

6.  Of  compelling  the  attendance  of  witnesses. 

1.  Of  the  trial  of  the  issues  of  fact  and  the  incidents  thereto. 

8.  Of  judgments  and  filing  transcripts  thereof. 

9.  Of  executions ;  of  sales  thereon,  and  of  imprisonment. 

10.  Of  the  removal  of  causes  to  the  court  of  common  pleas,  by  certiorari. 

11.  Of  appeals  to  the  courts  of  common  pleas. 

12.  Of  the  fees  of  officers,  and  of  witnesses  and  jurors,  for  services  under  this  title. 

13.  General  provisions  concerning  justices'  courts  and  proceedings  therein. 

ARTICLE  FIRST. 

OP  THE   JURISDICTION   OF   JUSTICES'    COURTS. 

§  1.  Justices  authorized  to  hold  courts;  their  general  powers."] 
Every  justice  of  the  peace  elected  in  any  town  of  this  state,  or 
appointed  for  any  city  in  which  special  courts  are  not  established 
by  law,  is  hereby  authorized  to  hold  a  court  for  the  trial  of  all 
actions  in  the  next  section  enumerated,  and  to  hear,  try  and  de- 
termine the  same  according  to  law  and  equity ;  and  for  that  pur- 
pose, where  no  special  provision  is  otherwise  made  by  law,  such 
court  shall  be  vested  with  all  the  necessary  powers  which  are 
possessed  by  courts  of  record  in  this  state. 

g  2.  [§  5.j  Actions  cognizable  oefore  a  justice.]  Actions  cogniz- 
able before  a  justice  may  be  brought  by  and  against  all  persons 
who  sue  or  are  sued  in  their  own  right,  and  by  and  against  all 
town  and  county  officers,  in  their  official  character ;  and  by  ex- 
ecutors, administrators  and  corporations. 

g  3.  [<§.  6.]  Tavernkeepers  not  to  act.]  If,  after  the  election  of  any 
person  as  a  justice  of  the  peace,  be  shall  become  an  innholder  or 
tavernkeeper,  in  fact,  he  shall  not  have  any  power  or  jurisdiction 
under  the  provisions  of  this  title ;  but  he  may  issue  execution 
upon  any  judgment  actually  rendered  by  him  before  he  became 
so  disqualified. 

<§  4.  When  tavernkeeper  may  act.]  No  justice  of  the  peace, 
being  an  innholder  or  tavernkeeper,  in  fact,  shall  have  any 
power  or  jurisdiction  under  the  provisions  of  title  four  of  the 
second  chapter  of  the  third  part  of  the  Eevised  Statutes ;  but  if 
a  judgment  shall  have  been  actually  rendered  before  a  justice 
before  he  became  so  disqualified,  he  may  issue  execution  there- 
upon, as  in  other  cases.  (Laws  1846,  ch.  140.) 


38  THE  REVISED  STATUTES 

§  5.  [§  7.]  Justices  being  members  of  legislature  not  to  act.']  No 
justice  of  the  peace,  being  a  member  of  the  senate  or  assembly, 
or  being  a  judge  of  any  county  court,  shall  be  obliged  to  take 
cognizance  of  any  action,  or  to  entertain  any  proceedings  under 
the  provisions  of  this  title;  but  he  may  act  therein  or  not  at  his 
discretion. 

g  6.  [§  8.]  Actions  to  be  brought  in  certain  towns.]  Every  such 
action  shall  be  brought  before  some  justice  of  the  town  wherein 
either : 

1.  The  plaintiffs,  or  any  one  of  them,  reside ;  or, 

2.  Where  the  defendants,  or  any  one  of  them,  reside;  or, 

3.  Before  some  justice  of  another  town  in  the  same  county, 
next  adjoining  the  residence  of  the  plaintiff  or  defendant. 

S  7-  [§  9.]  If  defendant  has  absconded.]  But  if  a  defendant 
has  absconded  from  his  residence  such  action  may  be  brought 
before  a  justice  of  the  town  in  which  such  defendant  or  his 
property  may  be ;  and  if  the  plaintiffs  be  all  non-residents  of  the 
county,  or  if  the  defendant  be  a  non-resident  of  the  county,  then 
such  action  may  be  brought  before  any  justice  of  the  town  in 
which  such  plaintiffs  or  defendant  may  be. 

§  8.  [§  10.]  Aldermen  of  Albany  may  try  certain  actions.]  Any 
alderman  of  the  city  of  Albany  may  try  any  action  brought  to 
recover  a  penalty  to  the  amount  of  twenty-five  dollars  or  under, 
incurred  under  any  of  the  by-laws  of  the  said  city,  but  shall 
have  no  other  jurisdiction  under  the  provisions  of  this  title. 

ARTICLE  SECOND. 

OF   THE   COMMENCEMENT   OF   SUITS  AND   THE   SERVICE   AND   RETURN   OF   PROCESS. 

§  9.  [§  11. J  Suits,  how  commenced;  process  enumerated.]  Suits 
may  be  instituted  before  a  justice  either  by  the  voluntary  appear- 
ance and  agreement  of  the  parties,  or  by  process;  when  by 
process  it  shall  be  either  a  summons,  a  warrant,  or  an  attach- 
ment. 

<§  10.  [§  12.]  When  suits  deemed  to  have  been  commenced.]  Suits 
shall  be  considered  as  commenced  at  the  times  following : 

1.  Upon  process,  by  warrant,  at  the  time  of  the  arrest  of  the 
defendant ; 

2.  Upon  process,  by  attachment  or  summons,  on  the  day  when 
the  process  shall  be  delivered  to  the  constable.  But  if.  two  or 
more  suits  be  commenced,  by  summons  or  attachment,  on  the 
same  day,  the  suits  in  which  the  process  was  first  served  shall  be 
deemed  to  have  been  first  commenced ; 

3.  Where  the  suit  is  instituted  without  process,  at  the  time  of 
the  parties  joining  issue. 

§11.  [§13.]  In  what  cases  summons  to  be  the  first  process.]  The 
first  process  against  freeholders,  and  against  inhabitants  having 
families,  except  as  is  otherwise  hereinafter  directed  shall  be  a 
summons ;  but  no  person  shall  be  proceeded  against  by  sum- 
mons out  of  the  county  in  which  he  resides. 

g  12.  [§  14.]  Contents  of  summons,  when  to  be  made  returnable^] 
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A  summons  shall  be  directed  to  any  constable  of  tbe  county 
where  the  justice  resides,  commanding  him  to  summon  the 
defendant  to  appear  before  the  justice  who  issued  tbe  same,  at  a 
time  and  place  to  be  named  in  such  summons,  not  less  than  six 
nor  more  than  twelve  days  from  the  date  of  the  same,  to  answer 
the  plaintiff  in  the  plea  in  the  same  summons  to  be  mentioned. 

<§  13.  [§  15.]  At  what  time  and  how  summons  to  he  served.']  A 
summons  shall  in  all  cases  be  served  at  least  six  days  before  the 
time  of  appearance  mentioned  therein;  if  the  defendant  shall  be 
found,  it  shall  be  served  by  reading  the  same  to  the  defendant, 
and  (if  required  by  him)  delivering  a  copy  thereof.  If  the 
defendant  shall  not  be  found,  it  shall  be  served  by  leaving  a 
copy  thereof  at  the  defendant's  last  place  of  abode,  in  the  pre- 
sence of  some  one  of  the  family,  of  suitable  age  and  discretion,' 
who  shall  be  informed  of  its  contents. 

§  14.  [§  16.]  How  to  T?e  returned.']  The  constable  serving  a 
summons  shall  return  thereupon,  in  writing,  the  time  and  man- 
ner in  which  he  executed  the  same,  and  sign  his  name  thereto. 

<§  15.  [§  17.]  Cases  in  which  warrant  shall  be  issued.]  A  justice 
shall,  upon  application,  issue  a  warrant  in  the  following  cases : 

1.  Where  the  defendant  is  a  non-resident  of  the  county ; 

2.  Where  the  plaintiff  is  a  non-resident,  and  tenders  to  the 
justice  security  for  the  payment  of  any  sum  which  may  be 
adjudged  against  him  in  the  suit; 

3.  When  it  shall  appear  to  the  satisfaction  of  the  justice,  by 
the  affidavit  of  the  applicant,  or  of  any  other  witness,  that  the 
person  against  whom  such  warrant  is  desired  is  about  to  depart, 
from  the  county  with  intent  not  to  return  thereto ; 

4.  Where  the  defendant  is  an  inhabitant  of  the  county,  having 
a  family,  or  a  freeholder  of  the  same  county,  and  it  shall,  in  like 
manner  appear  to  the  satisfaction  of  the  justice  that  the  plaintiff 
will  be  in  danger  of  losing  his  debt  or  demand  unless  such  war- 
rant be  granted.    Modified,  Post,  74,  §§  212,  213. 

§  16.  [§  18.]  Cases  in  which  warrant  or  summons  may  he  issued.] 
A  justice  may,  upon  application,  issue  either  a  summons  or  war- 
rant, at  his  option : 

1.  Against  a  defendant  residing  in  the  same  county,  who  is 
neither  a  freeholder  of  the  county  nor  an  inhabitant  having  a 
family ; 

2.  Against  the  defendant  upon  whom  a  summons  shall  have 
been  served  only  by  leaving  a  copy,  or  in  any  other  way  than  by 
reading  or  delivering  a  copy  to  him  personally,  and  who  shall 
not  have  appeared  at  the  time  and  place  appointed  in  such  sum- 
mons,' nor  shown  good  cause  for  not  appearing.  But  the  suit 
instituted  by  such  summons  shall  be  deemed  discontinued,  unless 
the  warrant  be  issued  on  the  same  day  of  the  return  of  the  first 
summons ;  and,  if  so  issued,  the  suit  shall  be  deemed  to  have 
been  continued  thereby.     See  Post  74,  §§  212,  213. 

§  17.  [§  19.]  Warrant  not  to  issue  without  previous  affidavits.] 
In  all  cases,  on  application  for  a  warrant,  except  where  the  suit 
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shall  have  been  commenced  by  summons,  the  person  applying 
shall,  by  affidavit,  state  the  facts  and  circumstances  within  his 
knowledge,  showing  the  grounds  of  his  application,  whereby  the 
justice  may  the  better  judge  of  the  necessity  and  propriety  of 
issuing  such  warrant. 

§  18.  [§  20.]  Contents  of  warrant.]  A  warrant  shall  be  directed 
to  any  constable  of  the  county  where  the  justice  issuing  the 
same  resides,  and  shall  command  such  constable  to  take  the 
defendant,  and  bring  him  forthwith  before  such  justice  to  answer 
the  plaintiff  in  a  plea  in  the  same  warrant  to  be  mentioned ;  and 
shall  further  require  the  constable,  after  he  shall  have  arrested 
the  defendant,  to  notify  the  plaintiff  of  such  arrest. 

§  19.  [§  21. j  How  served;  when  defendant  to  be  carried  "before 
'another  justice^]  A  warrant  shall  be  served  by  arresting  the 
defendant  and  taking  him  forthwith  before  the  justice  issuing 
the  same.  If  such  justice  be,  on  the  return  thereof,  absent,  or 
unable  to  hear  or  try  the  cause,  or  it  shall  be  made  to  appear  to 
such  justice,  by  the  affidavit  of  such  defendant,  that  such  justice 
is  a  material  witness  in  the  cause,  the  constable  shall,  take  the 
defendant  before  the  next  justice  of  the  city  or  town,  who  shall 
take  cognizance  of  the  cause,  and  proceed  thereon  as  if  the 
warrant  had  been  issued  by  him. 

§  20.  [<§>  22.]  Return  of  warrant,  how  made  and  its  contents.] 
Every  constable  serving  a  warrant  shall  return  thereupon,  in 
writing,  the  manner  in  which  he  executed  the  same,  and  the  fac"1 
whether  he  has  or  has  not  notified  the  plaintiff. 

§  21.  [§  23.]  Bond  to  be  given  before  warrant  to  issue  to  detain 
a  canal  boat.]  Whenever  an  action  shall  be  brought  to  recover 
any  penalty  imposed  by  law  for  taking  any  rails,  boards,  planks 
or  staves  from  the  banks  or  vicinity  of  a  canal,  in  which  a  justice 
is  authorized  to  direct  the  detention  of  any  canal  boat,  he  shall 
not  indorse  such  direction  on  any  warrant  unless  a  bond,  as  pre- 
scribed in  the  next  section,  shall  be  executed  and  delivered  to 
such  justice. 

§  22.  [§  24.]  Penalty  and  condition  of  bond.]  Such  bond  shall 
be  in  the  penalty  of  at  least  one  hundred  dollars  with  one  or  more 
sureties,  to  be  approved  by  such  justice,  conditioned  that  such 
action  shall  be  prosecuted  to  judgment  with  all  convenient  speed, 
and  that  if  judgment  be  rendered  in  favor  of  the  defendant,  the 
obligors  will  pay  the  costs  and  charges  which  shall  be  adjudged 
against  the  plaintiff,  and  all  damages  which  may  ensue  from  the 
detention  of  such  boat  and  the  cargo  thereof,  and  the  crew  navi- 
gating the  same. 

§  23.  [§  25.]  Defendant  how  long  to  be  kept  in  custody  on  a  war- 
rant.] When  a  defendant  shall  be  brought  before  a  justice  on  a 
warrant,  he  shall  be  detained  in  the  custody  of  the  constable 
until  the  justice  shall  direct  his  release.  But  in  no  case  shall  the 
defendant  be  detained  longer  than  twelve  hours  from  the  time  he 
shall  be  brought  before  the  justice,  unless  within  that  time  the 
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trial  of  the  cause  shall  be  commenced,  or  unless  it  shall  be 
delayed  at  the  instance  of  the  defendant. 

§  24.  [§  26.]  Gases  in  which  attachments  may  he  issued.']  An 
attachment  against  the  property  of  any  debtor  may  be  issued  on 
the  application  of  a  creditor,  in  the  manner  hereinafter  prescribed, 
whenever  it  shall  satisfactorily  appear  to  the  justice  that  such 
debtor  has  departed  or  is  about  to  depart  from  the  county  where 
he  last  resided,  with  intent  to  defraud  his  creditors  or  to  avoid 
the  service  of  any  civil  process,  or  that  snch  debtor  keeps  himself 
concealed  with  the  like  intent. 

§  25.  [§  27.]  By  what  creditors  application  to  he  made.]  Such 
application  may  be  made  by  any  creditor,  or  by  his  personal  repre- 
sentatives, having  a  demand  against  such  debtor  personally, 
whether  liquidated  or  not,  arising  upon  contract,  or  upon  a  judg- 
ment, rendered  within  this  state  amounting  to  one  hundred  dollars, 
or  any  less  sum. 

§26.  [§  28.]  What  proofs  necessary  for  attachment.]  Such  appli- 
cation shall  be  in  writing  and  shall  be  accompanied  by  the  affidavit 
of  the  creditor;  or  of  his  agent,  in  which  shall  be  specified  as  near 
as  may  be,  the  sum  in  which  the  debtor  is  indebted,  over  and 
above  all  discounts,  to  the  person  in  whose  behalf  application  is 
made,  and  the  grounds  upon  which  the  application  is  founded ; 
and  the  facts  and  circumstances  to  establish  such  grounds  (he) 
shall  also  (by  his  own  affidavit  or  that  of  some  other  person  or 
persons,  prove  to  the  satisfaction  of  the  justice),  and  it  shall  be  the 
duty  of  the  justice,  on  being  requested  so  to  do,  to  issue  his  sub- 
poena to  compel  the  attendance  of  any  witness  forthwith,  to  make 
such  affidavit.  As  modified  hy  %  35,  of  eh.  300,  of  1831. 

§  27.  [§  29.]  Bond  with  surety  to  he  given;  penalty  and  condition.] 
The  applicant  shall  execute  to  the  defendant  and  deliver  to  the 
justice,  a  bond  with  sufficient  surety,  to  be  approved  by  such 
justice,  in  writing  upon  such  bond,  in  the  penalty  of  two  hundred 
dollars,  conditioned  to  pay  such  defendant  all  damages  and  costs 
which  he  may  sustain  by  reason  of  the  issuing  such  attachment ; 
if  such  plaintiff  fail  to  recover  judgment  thereon,  and  if  such 
judgment  be  recovered,  that  such  plaintiff  will  pay  the  defendant 
all  moneys  which  shall  be  received  by  him  from  any  property 
levied  upon  by  such  attachment,  over  and  above  the  amount  of 
such  judgment  and  interest  and  costs  thereon. 

§  28.  [§  30.]  What  attachment  must  contain.]  Every  such  at- 
tachment shall  state  the  amount  of  the  debt  sworn  to  by  the 
applicant,  and  shall  command  any  constable  of  the  county  in 
which  the  justice  resides  to  attach  so  much  of  the  goods  and 
chattels  of  the  debtor  as  will  be  sufficient  to  satisfy  such  debt: 
and  safely  to  keep  the  same,  in  order  to  satisfy  any  judgment 
that  may  be  recovered  on  such  attachment ;  and  to  make  return 
of  his  proceedings  thereon,  to  the  justice  who  issued  the  same, 
at  a  time  therein  to  be  specified,  not  less  than  six  nor  more  than 
twelve  days  from  the  date  thereof. 

§  29.  [§  31.]  Duty  of  constable  in  executing  attachment.]  The 
Wait        6 
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constable  to  whom  such  attachment  shall  be  directed  and  delivered, 
shall  execute  the  same  at  least  six  days  before  the  return  day : 
and  shall  attach,  take  into  his  custody,  and  safely  keep  such  part 
of  the  goods  and  chattels  of  the  defendant  as  shall  not  be  exempt 
from  execution,  and  as  shall  be  sufficient  to  satisfy  the  demand 
of  the  plaintitf.  He  shall  immediately  make  an  inventory  of  the 
property  seized,  and  shall  leave  a  copy  of  the  attachment,  and 
of  the  inventory  certified  by  him,  at  the  last  place  of  residence 
of  the  defendant;  but  if  the  defendant  have  no  place  of  resi- 
dence in  the  county  where  the  goods  and  chattels  are  attached, 
such  copy  and  inventory  shall  be  left  with  the  person  in  whose 
possession  the  said  goods  and  chattels  shall  be  found. 

§  30.  [§  32.]  Removal  of  goods  may  be  prevented  by  bond,  its 
condition,  &c]  No  goods  attached  by  a  constable  shall  be  removed 
by  him,  if  a  bond  be  given  and  delivered  to  such  constable  by 
any  person  with  sufficient  surety,  to  be  approved  by  the  constable, 
in  a  penalty  double  the  sum  stated  in  the  attachment  to  have 
been  sworn  to  by  the  plaintiff,  conditioned  that  such  goods  and 
chattels  shall  be  produced  to  satisfy  any  execution  that  may  be 
issued  upon  any  judgment  which  shall  be  obtained  by  the  plain- 
tiff, upon  such  attachment,  within  six  months  after  the  date  of 
such  bond. 

g  31.  [§  33.]  Claimant  of  goods  attached  may  give  bond  to  retain 
them.]  If  any  person  shall  claim  any  goods  or  chattels  attached 
by  a  constable,  he  may,  after  such  seizure,  and  at  any  time  before 
execution  shall  have  been  issued  upon  the  judgment  obtained  on 
such  attachment,  execute  a  bond  to  the  plaintiff,  with  sureties  to 
be  approved  by  the  constable,  or  by  the  justice  who  issued  the 
attachment,  in  a  penalty  double  the  value  of  the  property  at- 
tached, conditioned  that  in  a  suit  to  be  brought  on  such  bond, 
within  three  months  from  the  date,  such  claimant  will  establish 
that  he  was  the  owner  of  the  goods  seized  at  the  time  of  such 
seizure,  and  in  case  of  his  failure  to  do  so,  that  he  will  pay  the 
value  of  the  goods  so  claimed  with  interest. 

§  32.  [§  34.]  Constable  to  deliver  up  goods  on  receiving  bond.] 
Upon  either  of  the  bonds  aforesaid  being  executed  and  delivered 
to  the  constable,  he  shall  deliver  up  the  property  seized  by  him 
to  the  obliger  in  such  bond. 

§  33.  [§  35.]  Attachment,  hoiv  to  be  returned,  papers  to  accom- 
pany it.~\  The  constable  serving  the  attachment  shall  make  a 
return  thereof  at  a  day  therein  named  for  that  purpose,  with  all 
his  proceedings  thereon  in  writing  subscribed  by  him,  with  a  copy 
of  the  inventory  of  the  goods  attached  certified  by  him,  and  with 
any  bond  which  may  have  been  executed  and  delivered  to  him, 
pursuant  to  the  foregoing  provisions. 

§  34.  [§  36.]  Proceedings  on  bond  given  by  claimant.]  In  every 
suit  which  shall  be  brought  upon  a  bond  given  by  the  claimant 
of  property,  pursuant  to  the  preceding  thirty-third  section,  (31  as 
here  numbered,)  the  claimant  may  give  in  evidence,  in  bar  of  a 
recovery,  that  he  was  the  owner  of  the  property  seized  at  the 
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time  of  such,  seizure.  If  he  fail  to  establish  such  ownership,  or 
if  judgment  pass  against  him  by  default  or  on  demurrer,  the 
plaintiff  shall  recover  the  value  of  the  property  so  seized  and 
delivered  to  such  claimant,  with  interest  from  the  date  of  the 
bond,  to  be  assessed  as  damages. 

S  35.  [§37.]  If  it  exceeds  the  plaintiffs  judgment.']  If  the  amount 
so  recovered  exceed  the  amount  of  the  plaintiffs'  judgment  ren- 
dered on  the  attachment,  he  shall  be  liable  to  refund  such  excess 
to  the  defendant  in  such  attachment. 

§  36.  [§  38.]  When  bond  of  claimant  may  be  prosecuted  by  de- 
fendant in  attachment.']  If  the  defendant  shall,  before  judgment, 
satisfy  the  claim  upon  which  such  attachment  issued,  and  all 
costs  thereon,  or  after  judgment  shall  pay  the  same,  he  shall  b« 
entitled  to  maintain  an  action  on  the  bond  executed  by  such 
claimant  in  his  own  name,  in  the  same  manner  and  with  the  like 
effect  as  if  such  action  had  been  brought  by  the  obligee  in  such 
bond  as  herein  provided. 

ARTICLE  THIKD. 

OF   THE   APPEARANCE   OF   PARTIES. 

S  37.  [§  39.]  Plaintiffs  not  being  infants  may  appear  in  person 
or  by  attorney.]  Any  plaintiff  in  a  suit  before  a  justice,  except 
persons  under  twenty-one  years  of  age,  may  appear  and  conduct 
his  suit  either  in  person  or  by  attorney. 

§  38.  [§  40.]  Appointment  of  next  friend  for  infant  plaintiff; 
his  liability  for  costs.]  No  process  shall  be  issued  for  an  infant 
plaintiff,  nor  shall  any  issue  joined  by  such  plaintiff  without 
process  be  heard,  until  a  next  friend  for  such  plaintiff  shall  have 
been  appointed.  Whenever  requested,  the  justice  shall  appoint 
some  suitable  person  who  will  consent  thereto  in  writing,  to  be 
named  by  such  plaintiff,  to  act  as  his  next  friend  in  such  suit, 
who  shall  be  responsible  for  the  costs  therein. 

$  39.  [§  41.]  Defendants  not  being  infants,  how  to  appear.] 
Every  defendant  in  a  suit,  except  persons  under  twenty-one  years 
of  age,  may  appear  and  defend  the  same  in  person,  or  by  attor- 
ney ;  but,  where  a  warrant  shall  have  been  served  on  a  defendant 
and  returned,  no  further  proceedings  shall  be  had  against  him 
until  he  shall  have  personally  appeared  in  court. 

S  40.  [§  42.]  Guardians  for  infant  defendants,  when  and  hotv 
appointed.]  After  the  service  and  return  of  process  against  an 
infant  defendant,  the  suit  shall  not  be  any  further  prosecuted 
until  a  guardian  for  such  defendant  be  appointed.  Upon  the 
request  of  such  defendant,  the  justice  shall  appoint  some  person, 
who  will  consent  thereto  in  writing,  to  be  the  guardian  of  the 
defendant  in  the  defense  of  the  suit,  and  if  the  defendant  shall 
not  appear  on  the  return  day  of  such  process,  or  if  he  neglect  or 
refuse  to  nominate  such  guardian,  the  justice  may,  on  the  motion 
of  the  plaintiff,  appoint  any  discreet  person  as  such  guardian. 

S  41.  [§  43.]  Consent  to  be  filed;  liability  of  guardian  for  costs.] 
The  consent  of  such  next  friend  or  guardian  shall  be  tiled  witb 
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the  justice.  The  guardian  for  the  defendant  shall  not  be  liable 
for  any  costs  in  the  suit. 

<§  42.  [§  44.]  Appearing  by  attorney;  when  constable,  or  justice's 
partner,  or  cleric,  not  to  act  as  such."]  A  party  authorized  to  appear 
by  attorney,  may  appoint  any  person  to  act  as  such  attorney ;  but 
the  constable  who  served  either  the  original  or  jury  process  in  the 
cause,  or  the  law  partner  or  clerk  of  the  justice  before  whom 
the  action  is  brought,  shall  not  appear  and  advocate  for  either 
party  at  the  trial,  but  may  act  as  attorney  in  any  other  stage  or 
proceeding  in  the  cause.  As  amended,  Laws  1864,  ch.  421,  §  1. 

§  43.  [§  45.]  Authority  of  attorney  to  be  proved;  mode  of  proof '.] 
The  authority  to  appear  by  attorney  may  be  either  written  or 
verbal,  and  shall,  in  all  cases,  be  proved,  either  by  the  attorney 
himself  or  other  competent  testimony,  unless  admitted  by  the 
opposite  party:  and  the  justice  shall  not  permit  any  person  to 
appear  for  another  without  such  proof  or  admission. 

§  44.  [§  40.]  Justice  to  wait  one  hour  after  return  of  summons 
or  attachment.]  Upon  the  return  of  a  summons  personally  served, 
or  on  the  return  of  an  attachment  duly  served,  the  justice  shall 
wait  one  hour  after  the  time  specified  for  the  return  of  such  pro- 
cess, unless  the  parties  shall  sooner  appear. 

§  45.  Suits  in  justices'  courts  in  New  York,  when  not  to  abate.] 
ISTo  suit  brought  or  action  commenced  in  any  of  the  justices' 
courts  in  the  city  of  New  York,  shall  abate  or  be  discontinued 
by  reason  of  the  absence  of  any  of  the  assistant  justices  in  said 
city  from  their  usual  respective  places  of  holding  the  said  courts, 
on  the  return  day  of  any  process,  or  upon  the  day  to  which  any 
cause  or  proceeding  shall  have  been  adjourned;  but  the  clerks  of 
said  courts  respectively  shall  have  power  to  adjourn  such  cases 
to  such  time  as  the  said  assistant  justice  shall  be  in  attendance 
upon  said  court:  Provided,  however,  that  such  adjournment  shall 
exceed,  at  no  one  time,  six  days,  without  the  mutual  consent  of 
the  parties  to  the  suit.  1840,  ch.  170. 

ARTICLE  FOURTH. 

OF   PLEADINGS   AND   OF   SET-OFFS. 

<§  46.  [§  47.]  At  what  time  pleadings  to  be  had  and  issue  to  be 
joined.]  At  the  time  of  the  first  appearance  of  the  parties  before 
the  justice,  either  upon  the  return  of  process,  or  their  voluntary 
appearance  to  join  issue,  the  pleadings  of  the  parties  shall  be 
made  and  issue  joined;  and  when  both  parties  shall  have 
appeared  on  the  return  of  process,  an  issue  shall  be  joined  before 
any  adjournment  shall  be  had,  except  when  the  defendant  shall 
refuse  or  neglect  to  plead.  As  amended,  1845,  ch.  25. 

§  47.  [§  49.]  When  suit  by  warrant  not  to  bar  suit  by  summons.] 
The  pendency  of  a  suit  commenced  by  summons  shall  not  be  a 
bar  to  a  subsequent  suit,  commenced  by  warrant,  between  the 
same  parties,  if  it  appear  on  the  trial  of  such  subsequent  suit  that 
the  defendant  therein  was  about  to  abscond  from  the  county 
when  such  warrant  issued. 
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S  48.  [§  50.  ]  Cases  in  which  certain  demands  may  be  set  off.]  In 
the  following  cases,  and  under  the  following  circumstances,  a 
defendant  may  set  off  demands  which  he  has  against  the  plaintiff: 

1.  It  must  be  a  demand  arising  upon  judgment  or  upon  con- 
tract, express  or  implied,  whether  such  contract  be  written  or 
unwritten,  sealed  or  without  seal ;  and  if  it  be  founded  upon  a 
bond  or  other  contract  having  a  penalty,  the  sum  equitably  due 
by  virtue  of  its  condition  only,  shall  be  set  off  ; 

2.  It  must  be  due  to  him  in  his  own  right,  either  as  being  the 
original  creditor  or  payee,  or  as  being  the  assignee  or  owner  of 
the  demand ; 

3.  It  must  be  a  demand  for  real  estate  sold,  or  for  personal 
property  sold,  or  for  money  paid,  or  services  done ;  or  if  it  be 
not  such  a  demand,  the  amount  must  be  liquidated,  or  be  capa- 
ble of  being  ascertained  by  calculation ; 

4.  It  must  have  existed  at  the  time  of  the  commencement  of 
the  suit,  and  must  then  have  belonged  to  the  defendant ; 

5.  It  can  be  allowed  only  in  actions  founded  upon  demands 
which  could  themselves  be  the  subject  of  set-off  according  to  law ; 

6.  If  there  be  several  defendants,  the  demand  set  off  must  be 
due  to  all  them  jointly ; 

7.  It  must  be  a  demand  existing  against  the  plaintiff  in  the 
action,  unless  the  suit  be  brought  in  the  name  of  a  plaintiff  who 
has  no  real  interest  in  the  contract  upon  which  the  suit  is 
founded ;  in  which  case  no  set-off  of  a  demand  against  the  plain- 
tiff shall  be  allowed,  unless  as  hereinafter  specified ; 

8.  If  the  action  be  founded  upon  a  contract  (other  than  a 
negotiable  promissory  note,  or  bill  of  exchange),  which  has  been 
assigned  by  the  plaintiff,  a  demand  existing  against  such  plain- 
tiff or  any  assignee  of  such  contract,  at  the  time  of  the  assign- 
ment thereof  and  belonging  to  the  defendant,  in  good  faith, 
before  notice  of  such  assignment,  may  be  set  off  to  the  amount 
of  the  plaintiff's  debt,  if  the  demand  be  such  as  might  have 
been  set  off  against  such  plaintiff  or  such  assignee,  while  the 
contract  belonged  to  him ; 

9.  If  the  action  be  upon  a  negotiable  promissory  note,  or  bill 
of  exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
became  due,  a  set-off  to  the  amount  of  the  plaintiff's  debt  may 
be  made  of  a  demand  existing  against  any  person  or  persons 
who  shall  have  assigned  or  transferred  such  note  or  bill  after  it 
became  due,  if  the  demand  be  such  as  might  have  been  set  off 
against  the  assignor,  while  the  note  or  bill  belonged  to  him ; 

10.  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the  suit  be 
in  the  name  of  «a  plaintiff  who  has  no  real  interest  in  the  contract 
upon  which  the  suit  is  founded,  so  much  of  a  demand  existing 
against  those  whom  the  plaintiff  represents,  or  for  whose  benefit 
the  action  is  brought  may  be  set  off,  as  will  satisfy  the  plaintiff's 
debt,  if  the  same  might  have  been  set  off  in  an  action  brought  bj 
those  beneficially  interested; 

11.  But  if  such  action  be  brought  by  the  assignee  of  an  insolvent 
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imprisoned,  absent,  concealed,  or  absconding  debtor,  no  set-off 
shall  be  allowed  of  any  debt,  unless  in  the  cases  provided  in  the 
fifth  chapter  of  the  second  part  of  the  Eevised  Statutes. 

g  49.  [§  51.]  When  set-off  must  be  pleaded  or  notice  be  given.] 
To  entitle  a  defendant  to  a  set-off,  he  must  plead  or  give  notice 
of  the  same,  specifying  the  nature  of  his  claim,  with  reasonable 
certainty,  at  the  time  of  joining  issue  on  a  question  of  fact  upon 
the  merits  of  the  cause. 

<5  50.  [§  52.]  How  judgment  to  be  rendered  in  different  cases  of 
set-offs.]  If  the  amount  of  the  set-off,  duly  established,  be  equal 
to  the  plaintiffs  debt,  judgment  shall  be  entered  for  the  defend- 
ant with  costs.  If  it  be  less  than  the  plaintiffs  debt  the  plaintiff 
shall  have  judgment  for  the  residue  only  with  costs ;  if  it  be  more 
than  the  plaintiffs  debt,  and  the  balance  found  due  to  the  defend- 
ant from  the  plaintiff  in  the  action  be  one  hundred  dollars  or  under 
judgment  shall  be  rendered  for  the  defendant  for  the  amount 
thereof  with  costs,  and  execution  shall  be  awarded  as  upon  a  judg- 
ment in  a  suit  brought  by  him;  but  no  such  judgment  shall  be 
rendered  against  the  plaintiff  when  the  contract,  which  is  the  sub- 
ject of  the  suit,  shall  have  beeu  assigned  before  the  commence- 
ment of  such  suit,  nor  for  any  balance  due  from  any  other  person 
than  the  plaintiff  in  the  action.  As  amended  1840,  ch.  317,  §  3. 

§  51.  [§  53.]  Proceedings  when  balance  due  defendant  exceeds  one 
hundred  dollars.]  If  the  balance  found  due  the  defendant  exceeds 
one  hundred  dollars,  the  court  shall  set  off  so  much  of  the 
defendant's  demand  against  the  plaintiff's  debt  as  will  be  suffi- 
cient to  satisfy  it,  if  required  to  do  so  by  the  defendant,  and 
shall  render  judgment  for  the  defendant  for  his  costs;  but  if  the 
defendant  shall  not  require  such  set-off,  the  justice  shall  enter 
judgment  of  discontinuance  for  the  defendant  with  costs,  and 
the  defendant  may  thereafter  sue  for  and  recover  his  demand  in 
any  court  having  cognizance  thereof.  As  amended,  1840,  ch. 
317,  §  3. 

§  52.  [§  54.]  When  claim  and  set-off  exceeds  four  hundred  dollars 
plaintiff  to  be  nonsuited.]  If,  upon  the  trial  of  a  cause,  it  shall 
appear  that  the  amount  of  the  plaintiffs  claim,  together  with 
the  demands  set  off  by  the  defendant,  according  to  the  preceding 
provisions,  exceed  four  hundred  dollars,  judgment  of  discontinu- 
ance shall  be  rendered  against  the  plaintiff,  with  costs. 

§  53.  [§  55.]  Set-offs  allowed  in  actions  by  executors,  &c]  In 
suits  brought  by  executors  or  administrators,  the  defendant  may 
set  off  demands  existing  against  their  testators  or  intestates, 
and  belonging  to  the  defendant  at  the  time  of  their  death  in  the 
same  manner  as  if  the  action  had  been  brought,  by  and  in  the 
name  of  the  deceased. 

§  54.  \_%  56.]  Judgment  thereon,  its  effect;  execution  when  to  issue.] 
Whenever  a  set-off  is  established  in  a  suit  brought  by  executors  or 
administrators  the  judgment  shall  be  against  them  in  their  repre- 
sentative character,  and  shall  be  evidence  of  a  debt  established 
to  be  paid  in  the  course  of  administration,  but  execution  shall 
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not  issue  thereon  until  directed  by  the  surrogate  who  granted 
letters  testamentary  or  of  administration. 

§  55.  [§  57.]  Demands  wMch  might  be  set  off,  not  to  be  after- 
wards recovered.]  If  the  defendant  neglect  to  plead  or  give  notice 
of  any  set-off,  which,  according  to  the  preceding  provisions, 
might  have  been  allowed  to  him  on  the  trial  of  the  cause,  he 
shall  be  forever  thereafter  precluded  from  maintaining  any  action 
to  recover  the  same,  or  any  part  thereof.  And  if  the  demand 
which  might  have  been  set  off  consisted  of  a  negotiable  note  or 
bill  of  exchange,  no  action  shall  be  maintained  thereon,  by  any 
person  who  may  derive  title  thereto  from  or  through  the  defendant. 

§  56.  [§  58.]  Cases  excepted  from  the  operation  of  last  section.'] 
But  the  last  preceding  section  shall  not  extend  to  the  following 
cases : 

1.  When  the  set-off  shall  be  one  hundred  dollars  more  than 
the  judgment  which  the  plaintiff  shall  have  recovered. 

2.  When  the  set-off  consisted  of  a  judgment  in  favor  of  the 
defendant,  or  belonging  to  him,  rendered  before  the  commence- 
ment of  the  suit  in  which  the  same  might  have  been  set  off. 

3.  When  a  set-off  shall  have  been  claimed  by  him  and  a  balance 
exceeding  one  hundred  dollars  shall  be  found  iu  his  favor,  the 
defendant  may  maintain  an  action  for  such  part  of  his  demand 
as  was  not  allowed  to  him  as  a  set-off. 

4.  When  the  suit  was  commenced  by  attachment  and  the  de- 
fendant did  not  appear  in  the  suit. 

5.  Claims  for  unliquidated  damages  which  could  not  be  set  off 
on  the  trial  of  the  cause  according  to  the  preceding  provisions. 

6.  Claims  in  suit  in  any  other  court,  at  the  time  of  the  com- 
mencement of  the  action  before  the  justice's  court.  As  amended 
1840,  ch.  317,  part  of  §  3. 

ARTICLE  FIFTH. 

OF   ADJOURNMENTS. 

<5  57.  [§  67.]  When  justice  may  adjourn  certain  suits.]  At  the 
time  of  a  return  of  either  a  summons  or  attachment,  or  of  join- 
ing issue  without  process,  a  justice  may,  in  his  discretion,  and 
with  or  without  the  consent  of  parties,  adjourn  the  cause  not 
exceeding  eight  days. 

§  58.  [§  68.]  Restrictions  upon  power  of  justice  to  adjourn.]  A 
justice  shall,  in  no  case,  adjourn  a  cause  commenced  by  warrant 
on  his  own  motion;  nor  shall  he  exercise  that  right  in  a  suit 
commenced  by  summons  or  attachment  at  any  other  time  than 
on  the  return  of  such  summons  or  attachment. 

§  59.  [§  69.]  When  and  how  plaintiff  may  have  adjournment  in 
certain  cases.]  At  the  time  of  a  return  of  a  summons  or  attach- 
ment or  the  joining  of  issue  without  process,  the  justice  shall, 
on  the  application  of  the  plaintiff,  adjourn  the  cause  to  some  time 
to  be  fixed  by  the  justice,  not  exceeding  eight  days  thereafter. 
But  such  adjournment  shall  not  be  granted,  unless  the  plaintiff 
or  his  attorney  shall,  if  required  by  the  defendant,  make  oath 
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that  he  cannot,  for  want  of  some  material  testimony  or  witness, 
safely  proceed  to  trial. 

§  60.  [§  70.]  Oases  in  which  to  he  allowed,  in  certain  suits  upon 
warrants.]  No  adjournment  of  a  cause  commenced  by  warrant, 
issued  at  the  suit  of  a  non-resident  plaintiff,  shall  be  allowed 
unless  in  the  following  cases : 

1.  On  the  consent  of  both  parties ;  or, 

2.  On  the  application  of  the  defendant,  supported  by  his  oath 
that  he  has  a  good  defense  to  the  action,  and  that  he  is  not  ready 
to  proceed  to  the  trial  thereof;  and  in  such  case  it  shall  not  be 
granted,  unless  the  defendant  will  consent  that  any  witness  on 
the  part  of  the  plaintiff,  who  shall  be  then  attending,  may  be 
then  examined  on  oath  by  such  justice,  his  testimony  reduced  to 
writing,  certified  by  the  justice  and  left  with  him  to  be  read  on 
the  trial  of  the  cause ;  or, 

3.  On  the  application  of  the  plaintiff,  supported  by  his  oath 
that  on  account  of  the  absence  of  some  material  witness  or  tes- 
timony, he  cannot  then  safely  proceed  to  the  trial  of  the  cause. 

§  61.  [§  71.]  Defendant  arrested  on  warrant  to  continue  in  cus- 
tody, &c.~\  If  a  cause,  commenced  by  warrant,  be  adjourned  upon 
the  application  of  the  defendant,  he  shall  continue,  during  the 
time  of  adjournment,  in  the  custody  of  the  constable,  unless  he 
shall  give  the  security  hereinafter  directed  to  be  given  in  cases 
of  adjournment. 

§  62.  [§  72.]  In  what  cases  to  he  discharged  from  custody, ,]  If 
such  cause  be  adjourned  on  the  consent  of  both  parties,  or  if  it 
be  adjourned  on  the  application  of  the  plaintiff,  the  defendant 
shall  be  discharged  from  custody,  but  the  cause  shall  not  be  dis- 
continued by  such  discharge,  and  at  the  adjourned  day  the  same 
proceedings  shall  be  had  as  on  the  return  of  a  summons  person- 
ally served. 

§  63.  [§  73.].  Time  of  adjournment  in  suits  upon  warrant^ 
The  first  adjournment  of  a  cause  commenced  by  warrant  shall 
be  to  a  day  not  less  than  three,  nor  more  than  twelve  days  there- 
after, unless  the  parties  and  justice  shall  otherwise  agree. 

%  64.  [§  74.]  How  and  where  defendant  may  have  adjournment.'] 
In  all  cases  (other  than  where  the  suit  shall  have  been  commenced 
by  warrant  at  the  suit  of  a  non-resident  plaintiff),  the  cause  shall 
be  adjourned  on  the  application  of  the  defendant,  on  his  comply- 
ing with  the- following  requisitions: 

1.  The  application  must  be  made  at  the  time  of  joining  issue. 

2.  If  required  by  the  plaintiff  or  the  justice,  the  defendant  shall 
make  oath  that  he  cannot  safely  proceed  to  trial  for  the  want  of 
some  material  testimony  or  witness,  to  be  specified  by  him. 

3.  If  required  by  the  plaintiff  he  shall  give  security,  as  here- 
inafter directed. 

Such  adjournment  shall  be  for  such  reasonable  time  as  will 
enable  the  defendant  to  procure  such  testimony  or  witness,  not 
exceeding  ninety  days. 

§  65.  [§  75.]   When  further  adjournment  may  he  had  hy  hi/m.\ 
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In  all  cases,  a  defendant  shall  also  be  entitled  to  a  further  adjourn- 
ment, upon  giving  security,  if  required,  as  is  directed  in  the  next 
succeeding  section,  and  upon  proving  by  his  own  oath,  or  other- 
wise to  the  satisfaction  of  the  justice,  that  he  cannot  safely  proceed 
to  trial  for  want  of  some  material  testimony  or  witness,  and  that 
he  has  used  due  diligence  to  obtain  such  testimony  or  witness. 

§  66.  [§  76.]  Security  to  be  a  bond;  its  condition;  when  new  bond 
not  necessary.]  The  security  required  by  any  of  the  preceding 
sections  to  be  given  by  a  defendant  shall  be  a  bond,  in  the  pen- 
alty of  one  hundred  dollars  to  the  plaintiff  in  the  action,  with 
such  surety  as  the  justice  shall  approve,  conditioned  that  in  case 
judgment  shall  be  given  against  such 'defendant  at  the  adjourned 
day  or  at  any  time  thereafter,  and  execution  to  be  issued  against 
his  person,  he  will  render  himself  upon  such  execution  before  the 
return  thereof;  or  in  default  thereof,  that  he  or  his  surety  will 
pay  the  judgment  so  recovered,  with  interest;  but  if  any  bond 
shall  have  been  given  upon  any  prior  adjournment,  it  shall  not 
be  necessary  to  execute  a  new  bond  upon  a  subsequent  adjourn- 
ment, unless  such  bond  be  required  by  the  justice,  or  by  the  bail 
of  such  defendant  in  such  prior  bond. 

§  67.  [§  77.]  Proof  to  be  made  to  entitle  to  recovery  on  bond.~]  In 
any  suit  brought  upon  such  bond,  the  plaintiff  shall  not  be  enti- 
tled to  recover  unless  he  shows  an  execution  upon  a  judgment 
obtained  in  the  suit  in  which  such  adjournment  was  had,  duly 
issued  within  ten  days  after  the  time  when  by  law  the  same  could 
be  issued  against  the  person  of  the  defendant,  and  a  return  thereon 
that  such  defendant  could  not  be  found. 

<§  68.  [§  78.]  No  adjournment  to  be  made  beyond  ninety  days 
without  consent.']  No  adjournment  shall  be  allowed,  without  the 
agreement  of  the  parties,  to  a  time  beyond  ninety  days  from  the 
joining  of  the  issue  in  the  suit. 

<§  69.  [§  79.]  In  certain  case  party  requiring  to  exhibit  his  account, 
&c.~]  No  adjournment  shall  be  allowed  in  any  case  to  a  party 
applying  therefor,  who  shall  have  seen  the  account  or  demand  of 
the  opposite  party,  unless  such  applicant,  if  required,  shall  ex- 
hibit his  account  or  demand,  or  state  the  nature  thereof  as  far 
forth  as  may  be  in  his  power,  to  the  satisfaction  of  the  justice. 

ARTICLE  SIXTH. 

Or   COMPELLING   THE    ATTENDANCE   OF   WITNESSES. 

%  70.  [§  80.]  Justices  may  issue  subpoenas  for  witnesses'  to  appear 
in  certain  cases.]  Any  justice  of  the  peace  may  issue  subpoenas 
to  compel  the  attendance  of  witnesses  to  give  evidence  on  any 
trial  depending  before  himself  or  any  other  justice,  such  subpoena 
shall  be  valid  to  compel  the  attendance  of  a  witness  being  in 
the  same  county  where  the  cause  is  to  be  tried,  or  being  in  an 
adjoining  county,  and  in  no  other  case. 

<5  71.  [  §  81.]  Proof  to  be  given  before  subpcena  issued  in  a  cause 
before  another  justice.]  A  justice  shall  not  issue  any  subpcena  to 
compel  the  attendance  of  witnesses  before  another  justice  in  any 
Wait         1 


50  THE  REVISED  STATUTES 

suit,  unless  the  person  applying  shall  prove  by  his  own  oath,  oi 
the  oath  of  some  other  person,  that  such  suit  is  actually  depend- 
.ng  before  such  other  justice. 

j§  72.  [§  82.]  Subpcenas,  how  and  by  whom  served;  fee  to  he  paid.] 
A.  subpoena  may  be  served  either  by  a  constable  or  any  other 
person,  and  it  shall  be  served  by  reading  the  same  or  stating 
the  contents  to  the  witness,  and  by  paying  or  tendering  the  fees 
allowed  by  law  for  one  day's  attendance  of  such  witness. 

§  73.  [§  83.J  When  attachment  to  he  issued  against  witnesses 
refusing,  Sec,  to  appear.]  Whenever  it  shall  appear  to  the  satis- 
faction of  the  justice,  by  proof  made  before  him,  that  any  person 
duly  subpenaed  to  appear  before  him  in  any  cause  shall  have 
refused  or  neglected  without  just  cause  to  attend  as  a  witness,  in 
conformity  to  such  subpoena,  and  the  party  in  whose  behalf  such 
witness  shall  have  been  subpenaed  shall  make  oath  that  the 
testimony  of  such  witness  is  material,  the  justice  shall  have 
power  to  issue  an  attachment  to  compel  the  attendance  of  such 
witness.  The  proof  required  to  obtain  an  attachment  for  a  wit- 
ness in  any  suit  before  a  justice  of  the  peace,  by  section  eighty- 
three  (73  as  here  numbered)  of  chapter  second,  part  third,  of  the 
Eevised  Statutes,  may  be  made  by  the  affidavit  of  the  party  In 
the  suit  applying  for  such  attachment,  or  by  other  competent 
testimony,  to  the  satisfaction  of  the  justice  before  whom  such 
suit  is  pending.  1834,  eh.  235. 

%  74.  [§  84.]  How  executed;  fees  thereon,  by  whom  to  he  paid. 
Every  such  attachment  shall  be  executed  in  the  same  manner  as 
a  warrant,  and  the  fees  of  the  officers  for  issuing  and  serving  the 
same  shall  be  paid  by  the  person  against  whom  the  same  sha  1 1 
have  been  issued,  unless  he  shall  show  reasonable  cause,  to  the 
satisfaction  of  the  justice,  for  his  omission  to  attend ;  in  which 
case  the  party  requiring  such  attachment  shall  pay  all  costs  of 
such  attachment  and  the  service  of  the  same. 

§  75.  [§  85.]  Fine  on  witness  refusing  to  appear  or  to  testify] 
Every  person  duly  subpenaed  as  a  witness,  who  shall  not  ap- 
pear, or  appearing,  shall  refuse  to  testify,  shall  forfeit  for  the  use 
of  the  poor  of  the  town,  for  every  such  non-appearance  or  refu- 
sal (unless  some  reasonable  cause  or  excuse  shall  be  shown  on 
his  oath  or  the  oath  of  some  other  person),  such  fine  not  less 
than  sixty-two  cents  nor  more  than  ten  dollars,  as  the  justice 
before  whom  prosecution  therefor  shall  be  had,  shall  think  rea- 
sonable to  impose. 

%  76.  [§  86.]  Fine,  how  imposed;  record  of  conviction.]  Such 
fine  may  be  imposed  by  the  justice,  if  the  witness  be  present  and 
have  an  opportunity  of  being  heard  against  the  imposition  thereof 

§  77.  [§  87.]  Fine  how  entered;  judgment  hoiv  deemed]  The 
justice  imposing  any  fine,  shall  make  up  and  enter  in  his  docket 
a  minute  of  the  conviction  and  of  the  cause  thereof,  and  the 
same  shall  be  deemed  a  judgment,  in  all  respects,  at  the  suits  of 
the  overseers  of  the  poor  of  the  town. 

%  78.  \_%  88.]  Execution  to  collect  fine;  how  long  defendant  to  he 
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imprisoned.']  Upon  the  imposition  of  such  fine,  and  in  default 
of  payment  thereof  with  costs,  the  justice  shall  forthwith  issue 
an  execution  to  any  constable  of  the  county,  directing  him  to 
levy  such  fine  with  costs,  of  the  goods  and  chattels  of  the  delin- 
quent, and,  for  waut  thereof,  to  take  and  convey  him  to  the  jail 
of  the  county,  there  to  remain  until  he  shall  pay  such  fine  and 
costs;  and  the  keeper  of  such  jail  is  hereby  required  to  keep  such 
delinquent  in  close  custody,  in  such  jail,  until  the  fine  and  costs 
be  paid,  but  such  imprisonment  shall  not  exceed  thirty  days. 

§  79.  [§  89.]  Application  of  money  collected.']  "When  the  money 
shall  be  collected  on  such  execution,  the  constable  shall  return  the 
same  to  the  justice,  and  such  justice  shall  pay  over  the  amount 
of  the  fine  imposed  to  the  overseers  of  the  poor  of  the  town,  for 
the  use  of  the  poor. 

§  80.  [^  90.]  Party  refusing,  &c,  to  obey  subpoena,  liable  for 
damages!]  Every  person  subpenaed  as  aforesaid  and  neglecting 
or  refusing  to  appear  or  testify,  shall  also  be  liable  to  the  party 
in  whose  behalf  he  shall  have  been  subpenaed,  for  all  damages 
which  such  party  shall  sustain  by  reason  of  such  non-appearance 
or  refusal. 

ARTICLE  SEVENTH. 

OF  THE  TRIAL  OP  ISSUES  OP   FACT,   AND  THE  INCIDENTS  THERETO. 

<5  81.  [§  91.]  Issues  to  be  tried  by  justice,  if  jury  not  required.] 
Whenever  issue  shall  have  been  joined  in  a  suit  before  a  justice, 
if  no  jury  shall  have  been  demanded  by  either  party,  the  justice 
shall  proceed  to  try  such  issue,  to  hear  the  proofs  and  allegations 
of  the  parties,  and  to  determine  the  same  according  to  law  and 
equity,  as  the  very  right  of  the  case  may  appear. 

§  82.  [§  92.]  When  to  proceed  ex  parte  on  default  of  defendant.] 
Whenever  a  defendant,  who  has  been  personally  served  with  a 
I  summons,  or  who  shall  have  procured  an  adjournment  without 
having  joined  issue,  shall  neglect  to  appear  and  join  issue,  the 
justice  shall  proceed  to  hear  the  proofs  and  allegations  of  the 
plaintiff,  and  determine  the  same  as  above  prescribed. 

§  83.  [<§.  93.]  At  what  time  jury  may  be  demanded  by  either 
party.]  After  issue  joined,  and  before  the  justice  shall  proceed 
to  an  investigation  of  the  merits  of  the  cause  by  an  examination 
of  a  witness  or  the  hearing  of  any  other  testimony,  either  of  the 
parties,  or  the  attorney  of  either  of  them,  may  demand  of  the 
justice  that  the  cause  be  tried  by  a  jury. 

•  §  84.  [§  94.]  Venire  to  be  issued ;  to  whom  directed ;  its  contents.] 
Upon  the  demand  of  a  trial  by  jury,  the  justice  shall  issue  a 
venire  directed  to  any  constable  of  the  county  wherein  the  cause 
is  to  be  tried,  commanding  him  to  summon  twelve  good  and  law- 
ful men,  in  the  town  where  such  justice  resides,  qualified  to  serve 
as  jurors,  and  not  exempt  from  serving  on  juries  in  courts  of 
record,  who  shall  be  in  no  wise  of  kin  to  the  plaintiff  or  defend- 
ant, nor  interested  in  such  suit,  to  appear  before  such  justice  at  a 
time  and  place  to  be  named  therein  to  make  a  jury  for  the  trial 
of  the  action  between  the  parties  named  in  such  venire. 
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§  85.  Constables  who  have  acted  for  a  party  not  to  summon  jwry.] 
!Nb  constable  who  shall  have  been  employed  to  act,  or  who  shall 
have  acted  as  attorney  or  agent  in  respect  to  any  claim  or  matter 
in  controversy,  shall  summon  any  jury,  in  any  justice's  court, 
which  shall  be  summoned  to  try  any  question  in  relation  to  any 
such  claim  or  matter.  1847,  ch.  470,  §  53. 

<5  86.  [§  95.]  Parties  may  agree  on  number  of  jurors ;  venire  to 
correspond.'}  The  parties  may  agree  on  any  number  of  jurors  "ess 
than  six,  to  try  the  cause,  and  the  justice  shall  direct,  in  the 
venire,  the  summoning  of  so  many  jurors  as  shall  be  double  the 
number  so  agreed  upon. 

%  87.  [§  96.]  Variance  in  venvre,  when  suit  between  two  towns.] 
If  the  action  in  which  such  issue  shall  be  joined  be  between  two 
towns,  the  venire  shall  direct  the  constable  to  summon  twelve 
good  and  lawful  men  of  the  county,  qualified  and  not  exempt, 
and  not  interested,  as  hereinbefore  provided,  to  make  a  jury  for 
the  trial  of  such  action. 

§  88.  [§  97.]  To  what  constable  venire  to  be  delivered.]  The  jus- 
tice issuing  a  venire  shall  deliver  or  cause  the  same  to  be  deliv- 
ered to  some  constable  of  the  county,  disinterested  between  the 
parties,  and  against  whom  no  reasonable  objection  shall  have 
been  made  by  either  party. 

%  89.  [§  98.]  Duty  of  constable  in  executing  ;  return  of  venire.] 
The  constable  to  whom  any  venire  shall  be  delivered,  shall  exe- 
cute the  same  fairly  and  impartially,  and  shall  not  summon  anj 
person  whom  he  has  reason  to  believe  biased  or  prejudiced  for 
or  against  either  of  the  parties.  He  shall  summon  the  jurors 
personally,  and  shall  make  a  list  of  the  persons  summoned,  which 
he  shall  certify  and  annex  to  the  venire,  and  return  to  the  justice. 

§  90.  [§  99.]  Proceedings  for  drawing  jury  on  trial.]  At  the 
trial  of  the  cause,  the  names  of  the  person  so  returned,  and  who 
shall  appear  shall  be  respectively  written  on  several  and  distinct 
pieces  of  paper  as  nearly  of  one  size  as  may  be  ;  and  the  consta- 
ble, in  the  presence  of  the  justice,  shall  roll  up  or  fold  such  pieces 
of  paper,  as  nearly  as  may  be,  in  the  same  manner,  and  put  them 
together  in  a  box  or  some  convenient  thing. 

$  91.  [§  100.]  Drawing  jury,  challenge,  &c]  The  justice  shall 
then  draw  out  six  (or  such  number  as  the  parties  may  have  agreed 
upon)  of  such  papers,  one  after  another  ;  and  if  any  of  the  per- 
sons whose  names  shall  be  so  drawn  shall  be  challenged  and  set 
aside,  then  such  further  number  shall  be  drawn  as  will  make  up 
the  number  required,  after  all  legal  causes  of  challenge  allowed 
by  the  justice.  The  persons  so  drawn  appearing,  and  approved 
as  indifferent,  shall  compose  the  jury  to  try  the  cause. 

§  92.  [§  101.]  If  sufficient  jurors  not  drawn,  deficiency  how  sup- 
plied.] If  a  sufficient  number  of  competent  jurors  shall  not  be 
drawn,  the  justice  may  supply  the  deficiency  by  directing  the 
constable  to  summon  any  of  the  bystanders,  or  others,  who  may 
be  competent,  and  against  whom  no  cause  of  challenge  shall 
appear,  to  act  as  jurors  iu  the  cause. 
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§  93.  [§  102.]  In  what  cases  new  venire  to  be  issued.]  .  f  the  con- 
stable to  whom  the  venire  shall  have  been  delivered,  do  not  return 
the  same,  as  thereby  required,  or  if  a  full  jury  shall  not  be 
obtained  in  the  manner  declared  in  the  preceding  sections,  the 
justice  shall  issue  a  new  venire. 

§  94.  [<§,  103.]  Jurors'  oaili.~\  To  each  juror  the  justice  shall 
administer  an  oath  or  affirmation,  well  and  truly  to  try  the  matter 
in  difference  between  plaintiff  and  defendant, 

and,  unless  discharged  by  the  justice,  a  true  verdict  to  give, 
according  to  evidence. 

%  95.  [§  104.]  Publicly  to  hear  proofs,  &c]  After  the  jury  shall 
be  duly  sworn,  they  shall  sit  together  and  hear  the  proofs  and 
allegations  of  the  parties,  which  shall  be  delivered  publicly  in 
their  presence. 

%  96.  [§  105.]  Ex  parte  affidavits  not  to  be  evidence  without  con 
sent.']  No  ex  parte  affidavit  of  any  person  shall  be  allowed  or 
given  in  evidence  on  any  trial,  either  with  or  without  a  jury, 
unless  the  parties  agree  to  allow  the  same. 

§  97.  [§  106.]  In  what  cases  only,  parties  may  be  witnesses.]  A 
party  in  the  suit,  or  having  an  interest  in  the  verdict,  may  be  a 
witness  to  prove  the  death,  or  absence  beyond  the  reach  of  a  sub- 
poena of  the  justice,  of  a  subscribing  witness  to.  or  the  loss  of, 
any  instrument  which  shall  come  in  question  on  the  trial,  in  order 
to  introduce  other  proof  of  the  execution  or  contents  of  such 
instrument,  but  in  no  other  case  without  the  consent  of  the  par- 
ties. Changed  by  Code,  §  399,  ante,  p.  36. 

<§  98.  [§  107.]  Competency  of  witnesses  offeredf  how  tried  and 
determined.]  If  a  witness,  on  being  produced,  shall  be  objected  to 
as  incompetent,  such  objection  shall  be  tried  and  determined  by 
the  justice.  Evidence  may  be  given  in  support  of,  or  against, 
such  objection,  as  in  other  cases;  or  the  proposed  witness  may 
be  examined  on  oath  by  the  party  objecting,  and  if  so  examined, 
no  other  testimony  shall  be  received  from  either  party  as  to  the 
competency  of  such  witness. 

<§  99.  [§  108.]  Oath  of  witnesses ;  not  to  testify  unless  it  be  talcen.] 
Every  person  offered  as  a  witness,  before  any  testimony  be  given 
by  him,  shall  be  duly  sworn  or  affirmed,  that  the  evidence  he  shall 
give  relating  to  the  matter  in  difference  between  plaintiff 

and  defendant,  shall  be  the  truth,  the  whole  truth,  and 

nothing  but  the  truth. 

<§  100.  [§  109.]  Jury  to  be  hept  by  constable;  his  oath  for  that 
purpose.]  After  hearing  the  proofs  and  allegations,  the  jury  shall 
be  kept  together  in  some  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict,  and  for  that 
purpose,  the  justice  shall  administer  to  such  constable  the  follow- 
ing oath:  "You  swear  in  the  presence  of  Almighty  God,  that 
you  will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn 
as  jurors  on  this  trial  together,  in  some  private  and  convenient 
place,  without  any  meat  or  drink,  except  such  as  shall  be  ordered 
by  me;  that  you  will  not  suffer  any  communication,  orally  or 
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otherwise  to  be  made  to  them ;  that  you  will  not  communicate 
with  them  yourself  orally  or  otherwise,  unless  by  my  order,  or  to 
ask  them  whether  they  have  agreed  on  their  verdict,  until  they 
shall  be  discharged ;  and  that  you  will  not,  before  they  render 
their  verdict,  communicate  to  any  person  the  state  of  their  de- 
liberations, or  the  verdict  they  have  agreed  on. 

§  101.  [§  110.]  Verdict,  how  returned,  &c;  plaintiff  to  be  present 
at  receiving.']  When  the  jurors  have  agreed  on  their  verdict,  they 
shall  deliver  the  same  to  the  justice  publicly,  who  shall  enter  it 
in  his  docket.  Previous  to  receiviug  it,  the  justice  shall  call  the 
plaintiff.  If  he  be  absent  and  no  one  appear  for  him,  the  verdict 
shall  not  be  received. 

§  102.  [§  111.]  When  justice  may  discharge  jury,  when  to  issue 
new  venire.]  Whenever  the  justice  shall  be  satisfied,  that  a  jury 
sworn  in  any  cause  before  him  cannot  agree  on  their  verdict  after 
having  been  out  a  reasonable  time,  he  may  discharge  them  and 
shall  issue  a  new  venire,  returnable  within  forty-eight  hours, 
unless  the  parties  shall  have  consented  that  the  justice  may  ren- 
der judgment  on  the  evidence  already  before  him,  which  in  such 
cases  he  may  do. 

§  103.  [§  112.]  Fine  on  jurors  refusing  to  appear  or  to  serve.] 
Every  person  who  shall  be  duly  summoned  as  a  juror,  and  shall 
not  appear  nor  render  a  reasonable  excuse  for  his  default,  or. 
appearing,  shall  refuse  to  serve,  shall  be  subject  to  the  same  fine, 
to  be  prosecuted  for  and  collected  with  costs  in  the  same  manner 
and  applied  to  the  same  use  as  hereinbefore  provided  in  respect 
to  a  person  subpoenaed  as  a  witness  and  not  appearing,  or  appear- 
ing and  refusing  'to  testify.  • 

ARTICLE  EIGHTH. 

Or   JUDGMENTS,    AND    PILING  TRANSCRIPTS   THEREOF. 

§  104.  [§  113.]  Judgment  on  confession  may  be  entered  for  not 
more  than  $500.]  A  justice  of  the  peace  may  enter  a  judgment 
by  confession  of  the  defendant  in  any  case  where  the  debt  or 
damages  confessed  shall  not  exceed  five  hundred  dollars,  with 
such  stay  of  execution  as  may  be  agreed  on  by  the  parties  inter- 
ested in  such  judgment.  As  amended  by  Code,  §  53,  sub.  8,  ante  6. 

§  105.  [§  114.]  Requisites  to  judgment  on  confession.]  No  con- 
fession shall  be  taken  or  judgment  rendered  thereon,  unless  the 
following  requisites  be  complied  with : 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  shall  be  in  writing,  signed  by  the  defendant 
and  filed  with  the  justice. 

3.  If  the  judgment  be  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  shall  be  accompanied  by  the  affidavit  of 
the  defendant  and  plaintiff  stating  that  such  defendant  is  hon- 
estly and  justly  indebted  to  the  plaintiff  in  the  sum  named  in 
such  affidavit,  over  and  above  all  just  demands  which  he  has? 
against  him,  and  that  such  confession  is  not  made  or  taken  with 
a  view  to  defraud  any  creditor. 
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§  106.  [§  115.]  Judgments  otherwise  confessed,  void  with  certain 
exceptions.']  Every  judgment  confessed  without  a  compliance 
with  the  provisions  of  the  last  preceding  section,  shall  be  void  as 
.against  all  persons,  except  a  purchaser  in  good  faith  of  any  goods 
or  chattels,  lands  or  tenements,  under  such  judgment,  and  except 
the  defendant  making  such  confession. 

§  107.  [§  116.]  Power  of  county  court  over  justice's  judgment; 
proceedings.']  Any  county  judge  of  the  county  may,  on  the  appli- 
cation of  any  creditor  of  the  person  against  whom  any  judgment 
shall  have  been  recovered,  upon  confession  or  otherwise,  that 
shall  be  a  lien  on  the  real  estate  of  the  defendant,  upon  sufficient 
cause  shown  by  affidavit  that  such  judgment  was  obtained  fraud- 
ulently, with  intent  to  defraud  creditors,  grant  an  order  to  stay 
all  proceedings  on  such  judgment,  until  the  further  order  of  the 
said  county  court,  and  that  court  shall  have  the  like  power  to 
inquire  into  the  consideration  of  such  judgment,  and  to  set  aside 
the  same,  or  to  make  any  other  order  in  the  premises,  as  if  the 
judgment  had  been  originally  rendered  in  that  court.  See  Code, 
§  30,  subd.  10,  ante  3. 

§  108.  [§  117.]  Proceedings  on  execution,  if  judgment  be  estab- 
lished.] If  an  execution  shall  have  been  issued  on  such  judgment, 
and  the  judgment  be  established,  the  officer  having  such  execu- 
tion may  proceed  thereon  to  collect  the  amount  of  such  judgment, 
in  the  same  manner  as  if  the  proceedings  had  not  been  stayed 
and  within  such  time  as  the  court  shall  direct. 

§  109.  [§  118.]  If  justice  a  material  witness,  cause  to  he  discon-] 
tinued.]  If"  previous  to  joining  issue  in  any  cause  (except  where 
the  defendant  shall  have  been  arrested  by  warrant),  the  defend- 
ant shall  make  affidavit  that  the  justice  before  whom  the  same  is 
pending  is  a  material  witness  for  such  defendant,  without  whose 
testimony  he  cannot  proceed  safely  to  trial,  and  shall  set  forth 
therein  the  particular  facts  and  circumstances  which  he  expects 
to  prove  by  the  justice,  judgment  of  discontinuance  shall  bef 
entered,  if  the  justice  shall  be  satisfied  that  he  is  a  materialf 
witness  for  the  defendant,  and  that  without  his  testimony  the! 
defendant  cannot  proceed  safely  to  trial,  and  not  otherwise,  butj 
without  costs  against  either  party.   As  amended,  1838,  ch.  243,  §  1. > 

<§  110.  [§  119.]  Oases  in  which  judgment  of  nonstut,  ivith  costs, 
to  be  rendered.]  Judgment  of  nonsuit,  with  costs,  shall  be  ren- 
dered against  a  plaintiff  prosecuting  a  suit  before  a  justice  of  the 
peace,  in  the  following  cases  : 

1.  If  he  discontinue  or  withdraw  his  action ; 

2.  If  he  fail  to  appear  on  the  return  of  any  process,  within  one 
hour  after  the  same  was  returnable  ; 

3.  If,  after  an  adjournment,  he  fail  to  appear  within  one  hour 
after  the  time  to  which  the  adjournment  shall  have  been  made ; 

4.  If  he  become  nonsuited  on  the  trial ; 

5.  If  he  shall  not  appear  on  the  coming  in  of  the  jury  to  hear 
their  verdict. 

g  111.  [<§,  120.]  Judgment  to  be  rendered  wlwn  there  is  no  cause 
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I }  of  action.]  Judgment  for  the  defendant,  with  costs,  shall  be  reu 
;'  dered,  whenever  a  trial  has  been  had,  and  it  be  found  by  verdict 
or  by  the  decision  of  the  justice,  that  the  plaintiff  has  no  cause 
/of  action  against  the  defendant. 

§  112.  [§  121.]  When  judgment  to  be  rendered  to  plaintiff.]  If, 
upon  the  trial  of  the  cause,  or  upon  an  ex  parte  hearing,  in  those 
cases  where  it  may  be  had  on  the  defendant's  failing  to  appear, 
a  sum,  in  debt  or  damages,  shall  be  found  in  favor  of  the  plain- 
tiff, then  judgment  shall  be  rendered  against  the  defendant  for 
such  debt  or  damages,  and  the  costs. 

§  113.  [%  122.]  Judgment  against  joint  defendants,  on  appear- 
ance of  one,  &c]  If  process  shall  have  issued  against  two  or 
more  persons  jointly  indebted,  and  shall  have  been  personally 
served  upon  either  of  the  defendants,  the  defendant  who  may 
have  been  served  with  process  shall  answer  to  the  plaintiff ;  and 
the  judgment  in  such  case,  if  rendered  in  favor  of  the  plaintiff, 
shall  be  against  all  the  defendants,  in  the  same  manner  as  if  all 
had  been  served  with  process,  but  execution  shall  issue  only  in 
the  manner  herein  after  directed. 

<§  114.  [§  123.]  Effect  of  such  judgment  on  party  appearing  and 
party  not  appearing.]  Such  judgment  shall  be  conclusive  evidence 
of  the  liability  of  the  defendant  who  was  personally  served  with 
process  in  the  suit,  or  who  appeared  therein,  but  against  every 
other  defendant  it  shall  be  evidence  only  of  the  extent  of  the 
plaintiff's  demand,  after  the  liability  ol  such  defendant  shall 
have  been  established  by  other  evidence. 

§  115.  [§  124.]  In  what  cases  judgment  to  be  rendered  forthwith ; 
when  within  four  days.]  In  cases  where  a  plaintiff  shall  be  non- 
suited, discontinue  or  withdraw  his  action,  and  where  judgment 
shall  be  confessed,  and  in  all  cases  where  a  verdict  shall  be  ren- 
dered, or  the  defendant  shall  be  in  custody  at  the  time  of  hear- 
ing the  cause,  the  justice  shall  forthwith  render  judgment  and 
enter  the  same  in  his  docket.  In  all  other  cases  he  shall  render 
judgment,  and  enter  the  same  in  his  docket,  within  four  days 
after  the  cause  shall  have  been  submitted  to  him  for  his  final 
decision. 

<$  116.  [§  125.]  Any  party  may  remit  excess,  &c,  in  certain  cases.] 
When  a  balance  shall  be  found  in  favor  of  a  party,  either  by  the 
verdict  of  a  jury,  or  upon  a  hearing  before  the  justice,  exceeding 
the  sum  for  which  the  justice  is  authorized  to  give  judgment,  such 
party  may  remit  and  release  the  excess,  and  may  take  judgment 
for  the  residue. 

§  117.  [§  126.]  Costs  to  be  awarded,  whole  amount  not  to  exceed 
five  dollars,  except,  &c]  Whenever  a  judgment  shall  be  rendered 
by  a  justice  against  any  party,  unless  herein  otherwise  provided, 
it  shall  be  with  the  costs  of  the  suit.  But  the  whole  amount  of 
all  the  items  of  such  costs,  except  charges  for  the  attendance  of 
witnesses  from  another  county  shall  not  in  any  case  exceed  five 
dollars. 
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ARTICLE  AIINTH. 
of  executions;  of  sales  thereon  and  of  imprisonment. 

^  118.  [§  130.]  Executions  to  be  issued  on  judgment.']  Upon  any 
judgment  beiug  rendered  before  a  justice,  he  shall  issue  execution 
at  the  time  and  in  the  manner  hereinafter  prescribed.  In  the  Code 
of  Procedure,  §  64,  sub.  12,  ante  11. 

§  119.  Justices  may  issue  or  renew  executions  after  expiration  of 
office.']  Any  justice  before  whom  any  judgment  shall  have  been 
entered  and  whose  term  of  office  shall  have  expired,  may  issue  or 
renew  executions  on  any  such  judgment  after  the  expiration  of 
his  said  office,  at  any  time  within  two  years  from  the  time  said 
judgment  shall' have  been  rendered;  subject,  however,  in  other 
respects,  to  the  provisions  as  to  issuing  executions  on  justices' 
judgments.  1846,  ch.  276. 

§  120.  [§  131.]  Contents  of  execution;  further  clause,  when  against 
males.]  It  shall  be  directed  to  any  constable  within  the  same 
county,  and  shall  command  him  to  levy  the  debt  or  damages 
and  costs  of  the  goods  and  chattels  of  the  person  against  whom 
the  same  shall  be  issued  (excepting  such  goods  and  chattels  as 
are  by  law  exempted  from  execution),  and  to  bring  the  money 
at  a  certain  time  and  place  therein  to  be  mentioned,  before  such 
justice,  to  render  to  the  party  who  recovered  the  same;  and  if 
the  execution  be  issued  against  a  male  person,  it  shall  command 
the  constable  that  if  no  goods  or  chattels  can  be  found,  or  not 
sufficient  to  satisfy  such  execution,  to  take  the  body  of  the  person 
against  whom  the  execution  shall  be  issued,  and  convey  him  to 
the  common  jail  of  the  county,  there  to  remain  until  such  execu- 
tion shall  be  satisfied  and  paid.  Modified,  post,  p.  74,  §  212. 

§  121.  [§  135.]  When  party  may  have  execution  at  once;  pro- 
ceedings.] If  the  party  obtaining  a  judgment  shall  make  it  appear, 
by  his  own  oath,  or  by  other  competent  testimony,  to  the  satis- 
faction of  the  justice,  that  such  party  will  be  in  danger  of  losing 
the  debt  or  damages  recovered  by  him,  unless  execution  issue 
sooner  than  is  prescribed  in  the  last  preceding  section,  such 
justice  shall  issue  execution  immediately,  unless  the  same  be 
stayed  by  the  party  against  whom  the  judgment  was  obtained, 
as -hereinafter  provided.  Application  for  such  execution  may  be 
made  either  before  or  at  the  time  of  rendering  the  judgment ;  or 
if  reasonable  notice  be  given  to  the  adverse  party  of  the  inten- 
tion to  apply  for  such  execution,  such  application  may  be  made 
at  any  time  after  the  judgment  shall  have  been  rendered.  Modi- 
fied or  abrogated  by  Code,  §  64,  sub.  12,  ante,  p.  11. 

§  122.  [§  136.]  Issuing  may  be  stayed  by  giving  bond.]  The 
party  against  whom  any  judgment  shall  be  recovered,  may  stay 
the  issuing  of  execution  thereon,  until  the  regular  time,  herein- 
oefore  prescribed,  by  giving  a  bond  to  the  party  in  whose  favor 
judgment  was  obtained,  in  such  penalty  and  with  such  security 
as  the  justice  shall  approve,  conditioned  for  the  payment  of  the 
money  recovered  and  the  costs,  with  interest,  at  or  before  the 
Wait        8 
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expiration  of  ninety  days  from  the  time  of  the  rendering  sucn 
judgment,  if  such  money  exceed  twenty-five  dollars,  exclusive  of. 
costs,  and  at  the  expiration  of  thirty*  days  from  the  rendering 
of  judgment,  if  such  money  shall  not  exceed  twenty-five  dollars, 
exclusive  of  costs.  If  such  bond  be  left  with  the  justice,  for  the 
use  of  the  party  to  whom  it  was  given,  at  the  time  of  rendering 
judgment,  or  before  the  actual  issuing  of  execution  thereon,  no 
execution  shall  be  issued  on  such  judgment  until  the  regular  time. 
Modified  or  abrogated  by  Code  %  64,  sub.  12,  ante,  p.  11. 

§  123.  [§  140.]  Certain  cases  in  which  indorsement  not  to  be 
made.]  But  no  indorsement  shall  be  made  by  a  justice  on  any 
execution,  pursuant  to  the  foregoing  provisions,  in  the  following 
cases : 

1.  Where  the  amount  of  the  judgment,  exclusive  of  costs, 
exceeds  twenty-five  dollars ; 

2.  Where  the  judgment  was  for  a  trespass  proved  on  the  trial 
to  have  been  willful  and  malicious.  Nugatory.  Laws,  1831,  ch.  300, 
%  41,  post,  p.  77,  §  223. 

§  124.  [§  141.]  Execution  against  joint  debtors ;  indorsement  to 
be  made  thereon.]  When  a  judgment  shall  be  obtained  against 
joint  debtors,  upon  process  which  was  not  served  upon  all  the 
defendants,  execution  may  be  issued  in  form  against  all;  but 
the  justice  shall  indorse  thereon  the  names  of  such  of  the  defend- 
ants who  did  not  appear  in  the  suit,  as  were  not  served  with 
process  of  warrant,  summons  or  attachment. 

§  125.  [§  142.]  Such  executions,  how  to  be  served^  Such  exe- 
cution shall  not  be  served  upon  the  persons  of  the  defendants 
whose  names  are  so  indorsed  thereon ;  nor  shall  it  be  levied  on 
the  sole  property  of  any  such  defendant,  but  it  may  be  collected 
of  the  personal  property  of  any  such  defendant,  owned  by  him 
as  a  partner  of  the  other  defendants,  appearing  or  served  with 
process,  or  with  any  of  them. 

<$  126.  [§  143.]  Executions  for  certain  penalties  ;  defendants,  how 
to  be  imprisoned^]  Whenever  any  recovery  shall  be  had  before  a 
justice  of  the  peace,  for  any  penalty  or  forfeiture  incurred  for 
violating  any  provision  contained  in  the  ninth  title  of  the  twentieth 
chapter  of  the  first  part  of  the  Revised  Statutes,  which  is  enti- 
tled "  of  excise  and  the  regulation  of  taverns  and  groceries," 
or  for  any  penalty  or  forfeiture  incurred  by  violating  any  pro- 
vision contained  in  the  eleventh  title  of  ijhe  same  chapter  relating 
to  fisheries,  execution  shall  issue  there6n  immediately,  and  the 
justice  shall  indorse  upon  such  execution  the  cause  for  which 
such  judgment  was  rendered;  and  in  case  no  goods  or  chattels 
can  be  found  to  satisfy  such  execution,  the  constable  having  the 
same  shall  commit  such  defendant  to  the  jail  of  the  county,  and 
shall  deliver  to  the  keeper  thereof  a  certified  copy  of  such  execu- 
tion and  indorsement,  by  virtue  of  which  such  keeper  shall  detain 
such  defendant  for  a  period  not  exceeding  sixty  days  without 
allowing  him  the  benefit  of  the  liberties  of  such  jail. 

§  127.  [§  144.]   Executions,  when  to  be  dated  and  when  to  be 


OF  THE  STATE  OB'  NEW  YORK.  59 

returnable.]  Every  execution  issued  by  a  justice  shall  be  dated 
on  the  day  when  it  actually  issued,  and  shall  be  returnable  sixty 
days  from  the  date  of  the  same.  As  modified  by  subd.  12  of  §  64 
of  the  Code  of  Procedure,  ante,  11. 

S  128.  [§145.]  How  renewed  by  indorsement ;  effect  of  renewals  ] 
If  any  execution  be  not  satisfied,  it  may,  from  time  to  time,  be 
renewed  by  the  justice  issuing  the  same,  by  an  indorsement  thereon 
to  that  effect,  signed  by  him  and  dated  when  the  same  shall  be 
made.  If  any  part  of  such  execution  has  been  satisfied,  the 
indorsement  of  renewal  shall  express  the  sum  due  on  the  execu- 
tion. Every  such  indorsement  shall  be  deemed  to  renew  the 
execution  in  full  force  in  all  respects  for  ninety  days,  if.it  issued 
on  a  judgment  for  more  than  twenty-five  dollars,  exclusive  of 
costs,  and  for  thirty  days  in  all  other  cases  and  no  longer.  See 
next  section. 

§  129.  Renewal  of  executions,  for  what  time.']  If  any  execution 
issued  by  a  justice  of  the  peace  upon  a  judgment  rendered  by 
him  be  not  satisfied,  it  may,  from  time  to  time,  be  renewed  by  said 
justice,  by  an  indorsement  thereon  to  that  effect,  signed  by  him 
and  dated  when  the  same  shall  be  made.  If  any  part  of  such 
execution  has  been  satisfied,  the  indorsement  of  renewal  shall 
express  the  sum  due  on  the  execution.  Every  such  indorsement 
shall  be  deemed  to  renew  the  execution  in  full  force,  in  all 
respects,  for  sixty  days  from  the  date  thereof.  Laws  of  1857, 
ch.  512,  §  1. 

§  130.  [§  147.]  Further  executions,  when  to  issue.]  If  an  execu 
tion  be  returned  unsatisfied,  in  whole  or  in  part,  a  further  execution 
for  the  amount  remaining  due  may  be  issued. 

§  131.  [<§.  148.]  Constable  to  indorse  time  of  levying ;  notice  of 
sale.]  The  constable,  after  taking  goods  and  chattels  into  his 
custody  by  virtue  of  an  execution,  shall  indorse  thereon  the 
time  of  levying  the  same,  and  immediately  give  public  notice  by 
advertisement,  signed  by  himself  and  put  up  at  three  public 
places  in  the  city  or  town  where  such  goods  and  chattels  shall  be 
taken,  of  the  time  and  place  within  such  city  or  town  when  and 
where  they  will  be  exposed  to  sale.  Such  notice  shall  describe 
the  goods  and  chattels  taken,  and  shall  be  pat  up  at  least  five 
days  before  the  time  appointed  for  the  sale. 

g  132.  [§■  149.]  When  and  how  to  sell,  return  of  execution ;  pro- 
ceeds, how  applied.]  At  the  time  and  place  so  appointed,  if  the 
goods  and  chattels  be  present  and  pointed  out  to  the  inspection 
and  examination  of  the  bidders,  the  constable  shall  expose  them 
to  sale  at  vendue,  to  the  highest  bidder.  He  shall  return  the 
execution  and  pay  the  debt  or  damages  and  costs  levied,  to  the 
justice  who  issued  the  same,  returning  the  overplus,  if  any,  to 
the  person  against  whom  the  execution  issued. 

§  133.  [§  150.]  Constable  mailing  sale  not  to  purchase  any 
property.]  ~No  constable  or  other  officer  shall,  directly  or  indi- 
rectly, purchase  any  goods  or  chattels  at  any  sale  made  by  him, 
upon  execution ;  but  every  such  purchase  shall  be  absolutely  void 
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5  134.  [§  151. J  If  no  property  to  be  levied  upon,  defendant  to  b« 
imprisoned.']  For  want  of  goods  and  chattels  whereon  to  levy, 
the  constable  shall,  in  the  cases  authorized  by  law,  if  the  execu 
tion  require  it,  take  the  body  of  the  person  against  whom  thu 
execution  shall  have  issued,  and  convey  him  to  the  common  jail 
of  the  city  or  county,  the  keeper  whereof  is  hereby  required  to 
keep  such  person  in  safe  custody  in  jail,  until  the  debt  or  damages 
and  costs  shall  be  paid,  or  he  be  thence  discharged  by  due  course 
of  law. 

%  135.  [§  152.]  In  certain  cases,  defendant  to  be  discharged  at 
certain  times.']  If  the  person  so  committed  to  jail  have  a  family 
in  this  state  for  which  he  provides,  and  be  not  a  freeholder,  he 
shall  be  discharged,  after  he  shall  have  remained  in  prison  thirty 
days,  and  if  he  have  no  family  and  be  not  a  freeholder,  he  shall 
be  discharged  after  remaining  in  prison  sixty  days. 

§  136.  [§  153.]  Affidavits  to  be  made  to  entitle  to  discharge.] 
Before  such  prisoner  shall  be  discharged,  he  shall  make  and 
deliver  to  the  sheriff  or  jailer  an  affidavit,  taken  before  some 
officer  authorized  to  take  affidavits,  stating  the  facts  which, 
according  to  the  provisions  of  the  preceding  section,  entitled  him 
to  such  discharge. 

§  137.  Affidavits  by  imprisoned  debtor  may  be  made  before  a 
justice.]  All  affidavits  hereafter  to  be  made  by  any  imprisoned 
debtor,  under  the  one  hundred  and  fifty-third  section  (137)  of 
article  ninth,  title  fourth,  chapter  second,  of  the  third  part  of  the 
Revised  Statutes,  may  be  taken  before  a  justice  of  the  peace. 
And  all  affidavits  which  have  been  made  by  any  imprisoned 
debtor,  before  a  justice  of  the  peace,  under  said  section,  shall  be 
as  valid  (and  have  the  same  force  and  effect  as  if  made  before 
any  officer  authorized  to  take  affidavits),  except  in  cases  in  which 
suit  or  suits  may  have  been  commenced  at  the  passage  of  this 
act  involving  the  question  of  illegality  of  such  oaths.  1831,  ch.  24. 

§  138.  [§  154.]  Prisoner  to  be  discharged ;  affidavit  where  to  be 
filed.]  The  sheriff  or  jailer,  upon  the  receipt  of  such  affidavit, 
shall  forthwith  discharge  the  prisoner  from  his  custody ;  and  shall 
file  the  affidavit  in  the  office  of  the  clerk  of  the  county,  whose 
duty  it  shall  be  to  file  the  same,  without  fee  or  reward. 

%  139.  [§  155.]  Penalty  for  refusing  to  discharge.]  If  the  sheriff 
or  jailer,  upon  the  receipt  of  such  affidavit,  shall  refuse  to  dis- 
charge such  prisoner,  he  shall  forfeit  twenty-five  dollars  for  each 
day  he  shall  detain  such  prisoner,  to  be  recovered,  with  costs,  by 
the  party  aggrieved,  to  his  own  use,  in  addition  to  any  damages 
he  may  recover  for  the  false  imprisonment. 

§140.  [§156.]  Defense  on  prosecution,  for  discharging  prisoner.] 
If  the  sheriff  or  jailer  be  prosecuted,  by  reason  of  any  such  dis- 
charge, he  may  plead  the  general  issue,  and  give  in  evidence  such 
affidavit,  or  a  copy  thereof,  duly  certified  by  the  clerk  of  the 
county,  under  the  seal  of  the  court  of  common  pleas,  in  his  full 
justification  and  defense. 

§  141.  [§  157.]  Judgment  not  affected  by  discharge.]  Nbtwith- 
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standing  the  discharge  of  the  defendant,  under  the  preceding  sec- 
tions, the  judgment  upon  which  the  execution  was  issued  shall 
remain  good  against  the  property  of  the  defendant,  and  a  new 
execution  may  be  issued  thereon  against  his  property,  in  like 
manner  as  if  he  had  not  been  imprisoned. 

§  142.  [§  158.]  Females  not  to  be  imprisoned  on  justice's  execu- 
tion.'] Ko  female  shall  be  arrested  or  imprisoned  upon  any  execu- 
tion issued  from  a  justice's  court. 

§  143.  [§  159.]  Remedy  against  constable  neglecting  to  return  exe- 
cution.'] If  a  constable  neglect  to  return  an  execution,  within  five 
days  after  the  return  day  thereof,  the  party  in  whose  favor  the 
same  was  issued  may  maintain  an  action  of  debt  against  such 
constable,  and  shall  recover  therein  the  amount  of  the  execution 
with  interest  from  the  time  of  the  rendition  of  the  judgment 
upon  which  the  same  was  issued,  and  if  a  judgment  be  obtained 
in  such  suit  against  the  constable,  execution  shall  immediately 
issue  thereon. 

§  144.  [§  160.]  Not  to  apply  to  executions  on  which  exemptions  are 
endorsed.]  A  constable  shall  not  be  liable,  under  the  preceding  sec- 
tion, for  not  serving  and  returning  an  execution,  upon  which  the 
defendant's  exemption  shall  have  been  indorsed,  if  he  duly  col- 
lect and  return  the  money  payable  by  installments  or  return  the 
execution  as  to  person  and  property  not  found. 

§  145.  [§  161.]  No  act  to  be  done  under  execution,  after  its  return 
day.]  A  constable  shall  not  levy  upon  or  sell  any  property,  or 
imprison  a  defendant,  upon  any  execution,  after  the  time  limited 
therein  for  its  return,  unless  such  execution  shall  have  been 
renewed.  Nor  shall  any  constable  do  any  act  under  a  renewed 
execution,  after  the  expiration  of  the  time  or  times  for  which  the 
same  may  have  been  renewed. 

§  146.  [§  163.]  Proceedings  to  recover  money  collected  by  consta- 
ble.] If  moneys  be  collected  by  a  constable  upon  an  execution 
and  not  paid  over  by  him  according  to  law,  an  action  of  assump- 
sit may  be  maintained  by  the  party  entitled  to  such  money,  in  his 
own  name,  upon  the  instrument  of  security  given  by  such  con- 
stable and  his  sureties,  pursuant  to  the  provisions  of  the  second 
article,  of  the  third  title,  of  the  eleventh  chapter,  of  the  first 
part  of  the  Eevised  Statutes ;  and  in  such  suit,  the  amount  so 
collected,  with  interest  from  the  time  of  collection,  shall  be  re- 
covered. Execution  shall  be  immediately  issued  upon  the  judg- 
ment in  such  suit. 

§  147.  [§  168.]  Proceedings  against  sheriff  for  return  of  execu- 
tion, &c]  The  same  proceedings  may  be  had  to  compel  a  return 
of  every  such  execution,  and  the  payment  of  any  money  collected 
by  virtue  thereof,  by  rule  and  attachment  against  the  sheriff  as 
if  the  same  had  issued  out  of  the  court  of  common  pleas  of  the 
county. 

§  148.  [§  169.]  Certain  property  of  householders  exempt  from 
execution.]  The  following  property  when  owned  by  any  person 
being  a  householder,  shall  be  exempt  from  levy  and  sale  under 
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any  execution,  and  such  articles  thereof  as  are  movable  shall 
continue  so  exempt  while  the  family  of  such  person,  or  any  of 
them,  may  be  removing  from  one  place  of  residence  to  another 

1.  All  spinning  wheels,  weaving  looms  and  stoves  put  up  or 
kept  for  use  in  any  dwelling  house ;  also  one  sewing  machine, 
with  the  appurtenances  thereunto  belonging.  As  amended,  1860, 
ch.  152 ; 

2.  The  family  bible,  family  pictures  and  school  books,  used  by 
or  in  the  family  of  such  person ;  and  books  not  exceeding  in 
value  fifty  dollars,  which  are  kept  and  used  as  part  of  the  family 
library ; 

3.  A  seat  or  pew  occupied  by  such  person  or  his  family  in  any 
house  or  place  of  public  worship ; 

4.  All  sheep  to  the  number  of  ten,  with  their  fleeces  and  the 
yarn  or  cloth  manufactured  from  the  same,  one  cow,  two  swine, 
the  necessary  food  for  them,  all  necessary  pork,  beef,  fish,  flour 
and  vegetables,  actually  provided  for  family  use,  and  necessary 
fuel  for  the  use  of  the  family  for  sixty  days ; 

5.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding, 
for  such  person  and  his  family,  arms  and  accoutrements  required 
by  law  to  be  kept  by  such  person  ;  necessary  cooking  utensils  ; 
one  table,  six  chairs,  six  knives  and  forks,  six  plates,  six  teacups 
and  saucers,  one  sugar  dish,  one  milk  pot,  one  teapot  and  six 
spoons,  one  crane  and  its  appendages,  one  pair  of  andirons,  and 
a  shovel  and  tongs  ; 

6.  The  tools  and  implements  of  any  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  but  the  amount  thereof  shall  not  exceed 
twenty-five  dollars  in  value ; 

(7.  Necessary  household  furniture  and  working  tools,  and  team 
owned  by  any  person  being  a  householder,  or  having  a  family  for 
which  he  provides,  to  the  value  of  not  exceeding  two  hundred 
and  fifty  dollars,  and  in  addition  thereto,  there  shall  also  be 
exempted  from  such  levy  and  sale,  the  necessary  food  for  said 
team  for  a  period  not  exceeding  ninety  days  ;  provided  that  such 
exemption  shall  not  extend  to  any  execution  issued  on  a  demand 
for  the  purchase-money  of  such  furniture,  or  tools,  or  team  or  the 
food  for  said  team,  or  the  articles  now  enumerated  by  law.)  1842, 
eh.  157  ;  as  amended,  Laws  1859,  cli.  134.a 

§  149.  The  act  entitled  "An  act  to  extend  the  exemption  of 
household  furniture  and  working  tools  from  distress  for  rent,  and 
sale  under  execution,"  passed  April  eleventh,  eighteen  hundred 
and  forty-two,  shall  not  apply  to  any  judgment  rendered  for  a 
claim  accruing  for  work  and  labor  performed  in  a  family  as  a 
domestic.  1858,  ch.  107,  §  1. 

ARTICLE  TWELFTH." 

OF  THE  FEES  OF  OFFICERS  AND  OF  WITNESSES   AND    JURORS,  FOR  SERVICES  UNDER  THIS  TITLE. 

§  150.  [§  228.)  Fees  for  services  under  this  title.']  For  services 
rendered,  pursuant  to  the  provisions  of  this  title,  the  following 
fees  shall  be  allowed  : 

(a)  Amended,  Vol.  2,  1197.    (6)  Article  twelfth  reprinted,  Vol.  2,  1197  to  1200. 
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TO   THFl   JUSTICE. 

Justices  of  the  peace  in  the  state  shall  hereafter  be  allowed  and 
receive  the  fees  hereinafter  stated,  for  the  following  services  in 
civil  cases : 

For  a  summons,  fifteen  cents ;  for  warrant,  attachment,  or 
transcript  of  judgment,  twenty-five  cents  ;  adjournment,  twenty- 
five  cents ;  for  each  subpoena,  including  all  the  names  inserted 
therein,  twenty-five  cents ;  administering  an  oath,  five  cents ; 
filing  every  paper  necessary  to  be  filed,  five  cents  ;  swearing  a 
jury,  twenty-five  cents ;  swearing  a  constable,  five  cents ;  trial 
of  an  issue  of  fact,  in  case  of  appearance1  and  answer,  fifty  cents ; 
entering  judgment,  twenty-five  cents;  taking  affidavit,  ten  cents; 
drawing  any  bond,  twenty-five  cents ;  receiving  and  entering  ver- 
dict of  jury,  twenty  cents  ;  venire,  twenty-five  cents ;  drawing 
affidavits,  applications  and  notices,  where  required  by  law,  five 
cents  per  folio  ;  execution,  twenty-five  cents ;  for  the  renewal  of 
the  same,  twenty-five  cents  ;  for  making  a  return  to  an  appeal, 
two  dollars;  a  warrant  for  the  apprehension  of  any  person  charged 
with  any  violation  of  the  laws  concerning  the  internal  police  of 
the  state,  or  with  being  the  father  of  a  bastard,  twenty-five  cents ; 
indorsing  any  such  warrant  issued  from  another  county,  twenty- 
five  cents ;  a  summons  for  any  offense  relating  to  the  internal 
police  of  the  state,  or  in  case  of  any  special  proceedings  to  reco- 
ver the  possession  of  land,  or  otherwise,  twenty-five  cents ;  for 
drawing  a  record  of  conviction  for  contempts  and  other  special 
cases,  fifty  cents ;  an  execution  upon  any  such  conviction,  twenty- 
five  cents  ;  a  warrant  of  commitment  for  any  cause,  twenty-five 
cents ;  for  a  precept  to  summon  a  jury  in  special  cases,  thirty- 
five  cents ;  swearing  such  jury,  twenty-five  cents ;  hearing  the 
matter  concerning  which  a  jury  is  summoned,  fifty  cents ;  receiv- 
ing and  entering  their  verdict,  twenty  cents;  for  a  view  of 
premises  alleged  to  be  deserted,  fifty  cents  ;  hearing  an  applica- 
tion for  a  commission  to  examine  witnesses,  fifty  cents  ;  for  every 
order  for  such  commission,  and  attending,  settling  and  certifying 
interrogatories,  fifty  cents ;  for  taking  depositions  of  witnesses, 
upon  an  order  or  commission  issued  by  some  court  in  this  or  a 
foreign  state  or  territory,  five  cents  per  folio ;  and  for  making  the 
necessary  return  and  certificates  thereto,  fifty  cents.  Laws  of 
1860,  ch.  493,  §  1 ;  as  amended,  Laws  of  1861,  ch.  11. 

§  151.  a.  Whenever  a  judgment  shall  be  rendered  in  a  court 
of  justice  of  the  peace,  in  civil  actions,  it  shall  be  with  costs  of 
the  suit,  but  the  whole  amount  of  the  items  of  such  costs  to  be 
included  in  the  entry  of  judgment,  except  charges  for  the  attend- 
ance of  witnesses  from  another  county,  shall  not  in  any  case 
exceed  the  sum  of  five  dollars,  unless  such  suit  shall  be  adjourned 
more  than  once  at  the  request  and  on  motion  of  the  party  against 
whom  judgment  shall  be  finally  rendered,  and  in  such  case  the 
costs  of  such  additional  adjournment  may  be  included  in  the 
cutry  of  judgment.  Laws  of  I860,  ch.  493,  \  2. 

b.  Fees  in  criminal  cases. ,]  The  several  justices  of  the  peace  in 
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the  state,  hereafter  shall   be  allowed  and   receive  the  following 
fees  for  the  services  hereinafter  mentioned,  in  criminal  cases : 

For  administering  an  oath,  five  cents;  a  warrant  (but  no  person 
shall  be  obliged  to  issue  a  warrant  on  any  complaint  for  assault 
and  battery  unless  the  person  making  such  complaint  and  requiring 
such  warrant  shall  pay  the  fee  therefor),  twenty-five  cents;  a  bond 
or  recognizance,  twenty-five  cents ;  a  subpoena,  including  all  the 
names  inserted  therein,  twenty-five  cents;  a  commitment  for  want 
of  bail,  twenty-five  cents ;  for  an  examination  of  the  accused, 
where  such  examination  is  required  by  law,  one  dollar;  for  every 
necessary  adjournment  of  the  hearing  or  examination,  twenty-five 
cents. 

c.  Fees  of  courts  of  special  sessions.']  For  a  venire  to  summon  a 
jury,  twenty-five  cents;  for  swearing  a  jury,  twenty-five  cents; 
for  swearing  each  witness  on  the  trial,  five  cents ;  for  a  subpoena, 
including  all  names  inserted  therein,  twenty-five  cents;  for  a  trial 
fee,  one  dollar  per  day,  during  the  necessary  and  actual  continu- 
ance of  the  trial ;  for  swearing  constable,  five  cents ;  for  receiving 
and  entering  the  verdict  of  the  jury,  twenty  cents;  for  entering 
the  sentence  of  the  court,  twenty-five  cents ;  for  warrant  of  com- 
mitment on  sentence,  twenty-five  cents ;  for  record  of  conviction 
and  filing  same,  seventy-five  cents;  but  all  such  charges,  in  any 
one  case,  shall  not  exceed  five  dollars,  unless  such  court  continue 
more  than  one  day  ;  in  such  ease  the  costs  of  such  additional  day 
may  be  added  thereto ;  for  a  return  to  any  writ  of  certiorari,  to  be 
paid  by  the  county,  two  dollars.     Laws  of  1860,  ch.  493,  §  3. 

d.  Whenever  a  conviction  shall  be  had  in  any  court  of  sessions 
for  any  criminal  offense,  a  record  thereof  shall  be  made  by  said 
court  and  filed  in  the  office  of  the  clerk  of  the  county  where  said 
conviction  shall  be  had,  within  thirty  days  from  the  time  of  said 
conviction ;  and  whenever  any  fine  imposed  by  said  court  shall 
be  paid  to  said  court,  the  same  shall  be  paid  to  the  treasurer  of  said 
county  within  thirty  days  after  the  receipt  thereof;  and  any  neglect 
or  refusal  to  file  such  conviction,  or  pay  over  said  money  within 
the  period  aforesaid,  shall  be  deemed  a  misdemeanor.  Laws  of 
1860,  ch.  493,  §  4. 

e.  All  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby 
repealed,  except  such  as  are  locally  applicable  to  any  of  the  cities 
of  this  state.     Laws  of  1860,  ch.  493,  §  5. 

This  act  shall  take  effect  immediately.    Id.,  §  6. 

TO   WITNESSES. 
/.  From  the  same  county,  subpoenaed  and  attending,  twelve  and 
half  cents;  from  any  other  place  than  the  same  county,  twenty-five 
cents  for  every  day's  actual  attendance.  , 

TO    CONSTABLES.8 
(§  152.  For  serving  a  warrant  or  summons,  twelve  and  a  half 

(a)  Vol.,  2, 1256, 12W. 
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For  a  Copy  of  every  summons  delivered  on  request,  or  left  at  the 
dwelling  of  the  defendant  in  his  absence,  nine  cents ; 

For  serving  an  attachment,  fifty  cents ;  for  a  copy  thereof,  and 
of  the  inventory  of  the  property  seized,  left  at  the  last  residence 
of  the  defendant,  fifty  cents ; 

For  serving  an  execution,  five  cents  for  every  dollar  collected, 
to  the  amount  of  fifty  dollars,  and  two  and  a  half  cents  for  every 
dollar  collected  over  fifty  dollars; 

For  every  mile  going  only,  more  than  one  mile,  when  serving 
a  summons,  warrant,  attachment  or  execution,  six  cents;  to  be 
computed  from  the  place  of  abode  of  the  defendant,  or  where  he 
shall  be  found,  to  the  place  where  the  precept  is  returnable; 

For  notifying  a  plaintiff  of  the  service  of  a  warrant,  twelve 
and  a  half  cents  ;  and  for  going  to  the  plaintiff's  residence, 
or  where  such  notice  was  served,  six  cents  for  every  mile  more 
than  one;  summoning  a  jury,  fifty  cents. 

TO  JURORS." 

§  153.  For  attending  to  serve  as  such,  although  not  sworn,  six 
cents  each ; 

For  attending  and  trying  a  cause,  twelve  and  a-half  cents  each. 

To  a  constable  or  other  person  for  serving  a  subpoena,  twelve 
and  a-half  cents  for  each  witness  served ;  but  no  allowance  shall 
be  made  in  any  judgment,  for  service  upon  more  than  four  wit- 
nesses, in  any  cause. 

§  154.  In  case  of  commission  for  either  party,  the  following  fees, 
and  disbursements  shall  be  allowed  by  the  justice  in  addition  to 
the  costs  now  allowed  by  law,  although  the  whole  may  exceed 
five  dollars,  viz.  : 

To  the  justice  for  every  order  for  a  commission  to  examine  wit- 
nesses, attending,  settling  and  certifying  interrogatories  to  be 
annexed  to  a  commission,  fifty  cents; 

To  one  or  more  commissioners  for  taking  and  returning  testi- 
mony in  the  whole,  one  dollar; 

For  every  subpoena  or  oath,  six  cents  ; 

For  serving  subpoenas  and  attendance  of  witnesses  before  such 
commissioners,  the  same  fees  as  are  now  allowed  by  law  in 
justices'  courts : 

For  postage  for  sending  and  returning  commission  with  testi- 
mony, not  to  exceed  one  dollar.     1841,  ch.  138,  §  3. 

§  155.  [§  229.]  The  same  fees  and  no  others,  shall  be  allowed 
to  sheriffs  for  serving  executions  issued  by  the  clerk  of  the  court 
of  common  pleas,  upon  the  judgment  of  a  justice,  as  are  herein 
allowed  to  constables  in  like  cases. 

§  156.  [§  230.]  Remedy  to  collect  fees  wrongfully  collected.']  If  judg- 
ment be  rendered  by  any  justice,  for  a  greater  amount  of  costs 
than  is  allowed  by  law,  or  for  any  item  of  costs  or  fees,  im- 
properly, and  the  same  be  collected,  the  person  paying  the  same 
may,  notwithstanding  such  judgment,  recover  of  the  party   who 

Amended,  Vol.  2,  1199, 

"Wait        9 
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shall  have  received  such  costs  or  fees,  the  amount  thereof  with 
interest. 

ARTICLE  THIRTEENTH. 

GENERAL  PROVISIONS  CONCERNING  JUSTICES'   COURTS  AND   PROCEEDINGS  THEREIN. 

g  157.  [§  231.]  This  title  to  apply  to  justices'  courts  in  Albany, 
Hudson  and  Troy,  out  not  in  New  York.']  The  several  provisions 
of  this  title,  so  far  as  the  same  may  be  applicable,  shall  apply  to 
the  justices'  courts  in  the  cities  of  Albany,  Hudson  and  Troy, 
respectively,  except  in  those  cases  where  repugnant  provisions 
exist  in  the  acts  organizing  those  courts  or  relating  thereto;  but 
the  provisions  of  this  title  shall  not  be  considered  as  applicable 
to  the  courts  in  the  city  of  New  York. 

g  158.  [§  232.]  Process  to  be  signed  by  justice;  may  be  sealed  or 
not.']  All  process  issued  by  any  justice  of  the  peace  shall  be 
signed  by  him,  and  may  be  under  seal  or  without  seal. 

g  159.  [■§  233.]  Certain  process  to  be  entirely  filled  up,  and  to 
have  no  blank.']  Every  summons,  warrant,  attachment  and  execu- 
tion issued  by  a  justice  of  the  peace  shall  be  entirely  filled  up, 
and  shall  have  no  blank,  either  in  the  date  or  otherwise,  at  the 
time  of  its  delivery  to  an  officer  to  be  executed.  Every  such 
process  which  shall  be  issued  and  delivered  to  an  officer  to  be 
executed,  contrary  to  the  foregoing  provision,  shall  be  void. 

g  160.  [§  234.]  Constables  not  to  take  rewards  for  certain  acts.] 
No  constable  shall  ask  or  receive  any  money  or  valuable  thing 
from  a  defendant,  or  any  other  person,  as  a  consideration,  reward 
or  inducement,  for  omitting  to  arrest  any  defendant,  or  to  carry 
him  before  any  justice;  or  for  delaying  to  take  any  party  to 
prison;  or  for  postponing  the  sale  of  any  property,  under  any 
execution ;  or  for  omitting  or  delaying  the  execution  of  any  duty 
pertaining  to  his  office. 

g  161.  [§  235.]  Justices  and  constables  not  to  buy,  Sec,  securities 
for  prosecution]  No  justice  of  the  peace  or  constable  shall,  directly 
or  indirectly,  buy,  or  be  interested  in  buying,  any  bond,  note  or 
other  demand,  or  cause  of  action,  for  the  purpose  of  commencing 
any  suit  thereon  before  a  justice,  nor  shall  any  justice  or  consta- 
ble, either  before  or  after  suit  brought,  lend  or  advance,  or  agree 
to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any  money 
or  other  valuable  thing  to  any  person,  in  consideration  of,  or  as  a 
reward  for,  or  inducement  to,  the  placing  or  having  placed  in  the 
hands  of  such  justice  or  constable,  any  debt,  demand  or  cause 
of  action  whatever,  for  prosecution  or  collection. 

g  162.  [§  236.]  Penalty  for  violating  last  section.]  Every  justice 
or  constable  offending  against  either  of  the  provisions  of  the 
three  last  sections,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction,  shall  be  subject  to  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court.  Every  such  conviction  shall 
operate  as  a  forfeiture  of  the  office  of  the  justice  or  constable  so 
convicted. 

g  163.  [<§,  237.]  Defendant  may  plead,  Sec,  such  violation  in  bar.] 
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The  defendant,  in  any  suit  to  be  brought  in  any  action  of  debt, 
covenant  or  assumpsit,  may  give  notice  with  his  plea,  in  addition 
to  any  other  matter  of  defense,  that  on  the  trial  of  the  cause,  he 
will  insist  and  prove  that  the  demand  on  which  such  action  is 
founded  has  been  bought  and  sold,  or  received  for  prosecution, 
contrary  to  law,  without  setting  forth  any  other  particulars. 

§  164.  [§  238.]  Plaintiff  may  be  required  to  attend  trial]  The 
defendant  in  any  such  suit  may  serve  a  notice  on  the  plaintiff 
two  days  before  the  trial,  requiring  him  to  appear  personally  on 
such  trial  to  be  examined,  and  it  shall  be  the  duty  of  the  plain- 
tiff to  attend  such  trial  for  that  purpose ;  and  in  case  of  such 
attendance,  he  shall  be  entitled  to  the  like  fees  as  are  allowed 
by  law  to  witnesses ;  but  the  plaintiff  shall  not  be  so  summoned, 
nor  required  to  attend  the  trial,  to  give  evidence  as  aforesaid, 
except  from  the  same  county,  or  the  county  next  adjoining  that 
in  which  the  cause  is  tried. 

S  165.  [§  239.]  Proceedings  if  plaintiff  do  not  attend]  In  case 
such  plaintiff  shall  not  attend  such  trial,  he  shall,  on  proof  of 
the  due  service  of  such  notice,  be  nonsuited  in  such  action, 
unless  such  failure  to  attend  shall  be  accounted  for  to  the  satis- 
faction of  the  court ;  in  which  case  the  court  may  postpone  the 
trial,  on  the  plaintiff's  paying  the  costs  of  preparing  for  the  trial, 
and  if  such  plaintiff  shall  not  attend  at  the  time  to  which  the 
trial  shall  be  postponed,  he  shall  be  nonsuited. 

§  166.  [§  240.]  Plaintiff,  Sec,  may  be  examined  by  defendant  on 
trial]  On  the  trial  of  the  cause  in  which  such  notice  shall  have 
been  given,  if  the  defendant  shall  require  it,  the  plaintiff  and  his 
attorney,  and  any  other  person  who  may  be  interested  in  the 
recovery  in  such  cause,  shall  be  examined  on  oath  touching  the 
matters  set  forth  in  such  notice. 

<§  167.  [§  241.]  In  what  cases  plaintiff  to  be  nonsuited.']  If  any 
such  plaintiff  so  required  to  be  examined,  or  if  any  person  inter- 
ested in  the  recovery  of  the  suit,  shall  refuse  to  answer  on  oath 
such  questions  as  shall  be  pertinent  to  show  a  violation  of  the 
provisions  of  this  article ;  or  if,  on  such  examination,  it  shall 
appear  that  the  cause  of  action  on  which  such  suit  is  founded  has 
been  bought  or  procured,  contrary  to  the  true  intent  of  the  pro- 
visions of  this  article,  the  plaintiff  in  such  action  shall  be  non- 
suited. 

§  168.  [§  242.]  Evidence  of  plaintiff,  Sec,  not  to  be  used  in  crimv- 
inal  prosecution.]  No  evidence  derived  from  the  examination  of 
any  such  plaintiff  or  other  person,  shall  be  admitted  in  proof  on 
any  criminal  prosecution  against  the  party  so  examined,  for  vio- 
lating any  of  the  provisions  of  this  article. 

§  169.  When  a  commission  to  examine  a  witness  may  be  issued.] 
Whenever  an  issue  of  fact  shall  have  been  joined  in  any  action 
or  suit  before  a  justice  of  the  peace,  and  it  shall  appear,  on  the 
application  of  either  party,  that  any  witness  not  residing  within 
the  county  where  said  suit  is  pending,  or  the  county  adjoining,  is 
material  in  the  prosecution  or  defense  of  such  action  or  suit,  the 
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said  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  any  one  of  them,  to  examine  such 
witness  on  oath  upon  the  interrogatories  settled  by  the  sa:d  jus- 
tice, and  certified  by  his  approbation,  entered  or  indorsed  thereon, 
or  by  the  written  agreement  or  assent  of  the  parties  annexed  to 
such  commission,  to  take  and  certify  the  depositions  of  such  wit- 
ness, and  to  return  the  same  according  to  the  directions  given 
with  such  commission,  in  which  commission  both  parties  may 
unite.  1838,  ch.  243,  $  2. 

S  170.  Notice  of  application  to  he  given  ;  when  awarded  without 
notice.']  Such  commission  may  be  granted  at  the  instance  of  either 
party,  by  such  justice  of  the  peace,  at  any  time,  upon  proof  that 
due  notice  of  such  application  for  such  commission  has  been  served 
on  the  adverse  party  at  least  six  days  before  the  time  of  making 
such  application  ;  but  the  issuing  of  such  commission  shall  not 
postpone  the  trial  beyond  the  time  now  authorized  by  law.  And 
whenever  the  defendant  shall  neglect  to  appear,  or  to  plead  in 
such  action  or  suit,  and  the  plaintiff  shall  make  application  for  a 
commission  to  take  the  deposition  of  a  material  witness  for  the 
prosecution  of  such  action  or  suit,  the  justice  may  award  a  com- 
mission, without  notice,  to  one  or  more  competent  persons,  to 
examine  such  witness  on  oath,  upon  interrogatories  proposed  by 
the  plaintiff  and  settled  by  the  justice,  to  take  and  certify  the 
depositions  of  such  witness,  and  to  return  the  same  according 
to  the  directions  given  in  such  commission.  Same  ch.,  §  3 ;  as 
imended,  1847,  ch.  329. 

§  171.  How  executed  and  returned.']  The  commission  shall  be 
executed  and  returned,  as  is  prescribed  by  statute  when  a  com- 
mission issues  out  of  a  court  of  record,  and  the  deposition  and 
testimony  taken  in  pursuance  thereof,  shall  be  received  on  the 
trial  as  testimony  in  the  cause,  with  the  like  effect,  as  if  such 
witnesses  were  personally  examined  at  such  trial.  Same  ch.,  §  4. 

§  172.  When  commission  applied  for  oy  plaintiff  an  adjournment 
allowed.]  When  a  commission  shall  be  applied  for,  and  granted 
on  the  part  of  the  plaintiff,  pursuant  to  the  provisions  of  an  act, 
entitled,  "An  act  to  amend  articles  eight  and  thirteen  of  title  four, 
chapter  two,  part  three  of  the  Eevised  Statutes,  relating  to  courts 
held  by  justices  of  the  peace,"  passed  April  18, 1838,  the  plaintiff 
shall  be  allowed  the  same  time  and  privileges  of  adjournment  to 
which  the  defendant  is  now  entitled  by  law.  1841,  ch.  138,  §  1. 

§  173.  The  commissioners  may  compel  the  attendance  of  witnesses.] 
When  the  commission  is  executed  in  this  state,  the  commissioners 
shall  have  the  same  power  to  issue  subpoenas,  swear  witnesses 
and  compel  their  attendance,  as  justices  of  the  peace  have.  Same 
ch.,  §2. 

§  174.  [§  243.]  Justices  to  keep  hoolcs;  entries  to  he  made  therein.] 
Every  justice  of  the  peace  shall  keep  a  book  in  which  he  shall 
enter: 

1.  The  titles  of  all  causes  commenced  before  him ; 
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2.  The  time  when  the  first  process  was  issued  against  the  defend- 
ant, and  the  particular  process  issued ; 

3  The  time  when  the  parties  appeared  before  him,  either  with- 
out process  or  upon  return  of  process; 

4.  When  the  pleadings  are  made  orally,  a  concise  statement 
of  the  declaration  of  the  plaintiff,  the  plea  of  the  defendant,  the 
further  pleadings  of  the  parties,  if  any,  and  the  issue  joined; 

5.  Every  adjournment,  stating  on  whose  motion  and  to  what 
time  and  place; 

6.  The  issuing  of  a  venire,  stating  at  whose  request  and  the 
time  and  place  of  its  return ; 

7.  The  time  when  a  trial  was  had,  the  names  of  the  jurors 
returned  summoned,  who  did  not  appear,  and  the  fines  imposed 
on  them,  if  any ; 

8.  The  names  of  the  jurors  who  appeared  and  of  the  jurors  who 
were  sworn ;  the  names  of  the  witnesses  sworn  at  the  request  of 
either  party,  stating  at  whose  request;  the  objection,  if  any,  made 
to  the  competency  of  a  witness,  and  the  decision  thereon; 

9.  The  verdict  of  the  jury,  and  when  received; 

10.  The  judgment  rendered  by  the  justice,  and  the  time  of  ren 
dering  the  same ; 

11.  The  time  of  issuing  execution,  and  the  name  of  the  officer 
to  whom  delivered;  and  if  issued  upon  the  application  of  any 
party,  before  the  time  when  the  same  should  regularly  issue,  such 
fact  shall  be  noted,  and  the  nature  of  the  proof  given. 

12.  The  return  of  every  execution,  and  when  made;  and  every 
renewal  of  an  execution  made  by  him  with  the  date  of  such  renewal; 

13.  The  fact  of  his  having  given  a  transcript  of  the  judgment 
to  be  filed  in  the  clerk's  office,  and  the  time  when  the  same  was 
given ; 

14.  The  fact  of  a  certiorari  having  been  brought  on  any  judg- 
ment rendered  by  him,  and  the  time  of  the  service  of  the  same; 

15.  The  fact  of  an  appeal  having  been  made  from  any  judgment 
rendered  by  him,  and  the  time  when  made. 

2  175.  [§244.]  Such  entries  to  be  made  in  each  cause.']  The  several 
items  in  the  preceding  section  enumerated,  shall  be  entered  under 
the  title  of  each  cause  to  which  they  respectively  relate;  and  iu 
addition  thereto,  the  justice  may  enter  any  other  proceeding  had 
before  him  in  such  cause,  which  he  shall  think  it  useful  to  enter 
in  such  book. 

§  176.  [§  245.]  Docket  of  a  justice,  or  transcript,  evidence  before 
Mm.]  Whenever  it  shall  become  necessary,  in  an  action  before 
a  justice  of  the  peace,  to  give  evidence  of  a  judgment  or  other 
proceeding  had  before  him,  the  docket  of  such  judgment  or  other 
proceeding,  or  a  transcript  thereof,  certified  by  him,  shall  be  good 
evidence  thereof  before  such  justice. 

§  177.  \_%  246.]  Transcripts  of  justices'  proceedings,  &c]  A 
transcript  from  the  docket  of  any  justice  of  the  peace,  of  any 
judgment  had  before  him ;  of  the  proceedings  in  the  cause,  pre- 
vious to  such  judgment ;  of  the  execution  issued  thereon,  if  any ; 
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and  of  the  return  to  such  execution,  if  any,  when  subscribed  by- 
such  justice- and  verified  in  the  manner  prescribed  in  the  next 
succeeding  section,  shall  be  evidence  to  prove  the  facts  stated  in 
such  transcript. 

g  178.  [§  247.]  How  verified,  and  when  evidence.']  To  entitle 
such  transcript  to  be  read  in  evidence,  except  before  the  same 
justice,  there  shall  be  attached  thereto  or  indorsed  thereon,  a 
certificate  of  the  clerk  of  the  county  in  which  such  justice  resides, 
under  the  seal  of  the  county  court  of  such  county,  specifying 
that  the  person  subscribing  such  transcript  was,  at  the  date  of 
the  judgment  therein  mentioned,  a  justice  of  the  peace  of  such 
county. 

%  179.  \_%  248.]  Modes  of  proving  proceedings  before  justices.] 
The  proceedings  in  any  cause,  had  before  a  justice,  may  also 
be  proved  by  the  oath  of  the  justice.  In  case  of  his  death  or 
absence,  they  may  be  proved  by  producing  the  original  minutes 
of  such  proceedings,  entered  in  a  book  kept  by  such  justice, 
accompanied  by  proof  of  his  handwriting ;  or  they  may  be  proved 
by  producing  copies  of  such  minutes,  sworn  to  by  a  competent 
witness  as  having  been  compared  by  him  with  the  original  entries, 
with  proof  that  such  entries  were  in  the  handwriting  of  the  justice. 

§  180.  [§  249.]  Power  of  justices  to  take  affidavits.]  Whenever 
it  shall  be  necessary  to  make  use  of  an  affidavit  in  any  proceed- 
ings had  before  a  justice  of  the  peace,  such  justice  shall  have 
power  to  administer  an  oath  to  the  party  making  such  affidavit. 

§  181.  [§  250.]  Justices  to  file  and  preserve  affidavits  and  papers] 
Every  justice  shall  carefully  file  and  preserve  all  affidavits  and 
papers  delivered  to  him  to  be  filed  in  any  cause. 

§  182.  Transcript  of  judgment  and  copies  of  papers  to  be  fur- 
nislied  in  certain  cases.]  Whenever  a  judgment  shall  be  rendered 
by  a  justice  of  the  peace,  on  default  and  in  the  absence  of  the 
party  against  whom  the  same  is  rendered,  it  shall  be  the  duty  of 
such  justice,  on  the  demand  of  any  person  interested  therein,  to 
give  to  such  person  a  transcript  of  such  judgment,  together  with 
a  copy  of  the  process,  pleadings  and  proofs  in  the  cause,  when 
such  pleadings  and  proofs  are  reduced  to  writing,  or  the  substance 
thereof  when  not  reduced  to  writing,  or  such  parts  of  such  pro- 
cess, pleadings  and  proofs  as  may  be  required,  on  his  being  paid 
therefor  twenty-five  cents  for  such  transcript,  and  six  cents  a  folio 
for  the  residue  thereof.  1841 ,  ch.  141. 

§  183.  [§  251.]  To  keep  indexes  to  docket  books,  what  to  contain.] 
Every  justice  shall  keep  an  alphabetical  index  of  all  judgments 
entered  in  his  docket  book,  in  the  course  of  any  judicial  proceed- 
ings had  before  him.  In  such  index  shall  be  inserted  the  names 
of  the  parties  to  each  judgment,  and  the  page  of  his  docket  book 
where  such  judgment  is  entered. 

§  184.  [§  252.]  Justices  removing  from  town,  to  deposit  papers 
with  town  clerk.]  In  case  any  justice  shall  remove  out  of  the 
town  in  which  he  was  elected,  before  or  after  his  term  of  office 
expires,  he  shall  deposit  with  the  town  clerk  of  such  town,  all 


OF  THE  STATE  OF  NEW  YORK.  71 

the  books  and  papers  in  the  custody  of  such  justice,  relating  to 
any  cause  or  matter  which  shall  have  been  heard  by  him,  or  relat- 
ing to  any  proceeding  or  cause  which  shall  have  been  commenced 
before  him. 

§  185.  [§  253.]  On  removal  from  office,  to  deliver  looks,  &c,  to 
town  cleric.]  Whenever  any  justice  shall  be  removed  from  office 
by  the  county  court,  he  shall,  within  ten  days  after  receiving 
notice  of  such  removal,  and  upon  the  demand  of  the  town  clerk, 
deliver  to  such  clerk  all  the  books  and  papers  in  the  custody  of 
such  justice  relating  to  any  cause  or  matter  which  shall  have 
been  heard  by  him,  or  relating  to  any  proceeding  or  cause  which 
shall  have  been  commenced  before  him. 

§  186.  [§  254.]  Certificate  to  he  entered  in  boohs  delivered  to  town 
clerk.']  In  every  book  of  minutes  delivered  by  any  justice  to  the 
town  clerk,  pursuant  to  the  foregoing  provisions,  in  which  he 
shall  have  kept  the.  docket  of  any  judgments,  he  shall  enter  a 
certificate,  to  be  subscribed  by  him,  stating  that  the  judgments 
entered  in  such  book  were  duly  rendered,  as  therein  stated,  and 
that  the  amounts  appearing  by  such  book  to  be  due  on  such 
judgments  respectively,  have  not  been  paid  to  his  knowledge. 

§  187.  [§  255.]  On  death  or  vacancy  in  office  of  justice,  town  clerk 
to  demand  papers.]  In  case  any  justice  shall  die,  or  his  office  shall 
in  any  way  become  vacant,  and  any  books  or  papers  belonging 
to  such  justice,  in  his  official  capacity,  shall  come  to  the  hands 
of  any  person,  the  town  clerk  may  demand  and  receive  such 
books  and  papers  from  the  person  having  the  same  in  his  posses- 
sion. 

<§  188.  [§  256.]  Proceedings  to  compel  delivery  of  papers,  Sec,  to 
town  clerk.]  If  any  books  or  papers,  required  by  the  preceding 
sections  to  be  delivered  to  the  town  clerk,  be  withheld,  the  like 
proceedings  may  be  had  to  compel  the  delivery  of  the  same,  as 
are  provided  in  the  fifth  article  of  the  sixth  title  of  the  fifth 
chapter  of  the  first  part  of  the  Eevised  Statutes. 

§  189.  [§  257.]  Eittries  in  books  delivered  to  clerk,  how  far  evi- 
dence.] The  entries  contained  in  the  book  of  minutes,  kept  by 
any  justice,  and  by  him  delivered  to  the  clerk,  shall  in  all  cases 
be  presumptive  evidence  of  the  facts  stated  in  such  entries,  but 
may  be  repelled  by  contrary  proof. 

§  190.  [§  258.]  Powers  of  justices  after  expiration  of  terms  of 
office.]  Any  justice  before  whom  any  judgments  shall  have  been 
entered,  and  whose  term  of  office  shall  have  expired,  may  issue 
or  renew  executions  on  any  such  judgment,  at  any  time  withiu 
six  months  after  the  expiration  of  his  said  office.  But  in 'case 
such  justice  shall  be  re-elected,  and  shall  duly  qualify  on  being 
so  re-elected,  such  justice  may  issue  executions  on  any  judgment 
entered  by  him  before  his  term  of  office  shall  have  so  expired, 
within  the  time  prescribed  by  section  one  hundred  and  forty- 
three  of  article  nine  of  title  four  of  chapter  two  of  part  three  of 
the  Eevised  Statutes.  As  amended,  1840,  ch.  347. 

S  191.  [§  259.]  Penalty  for  not  paying  over  money  collected  by 
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justice.']  If  any  money  shall  have  been  collected  for  any  party  by 
a  justice  of  the  peace,  in  his  official  capacity,  and  he  shall  have 
neglected  or  refused,  within  a  reasonable  time  after  demand,  to 
pay  over  the  same,  such  neglect  or  refusal  shall  be  deemed  a 
misdemeanor,  and,  on  couviction  thereof,  such  justice  shall  for- 
feit his  office. 

§  192.  [§*267.]  Proof  of  judgment  when  docket  is  lost.']  If  in  any 
action  upon  the  judgment  of  a  justice,  it  be  established  that  the 
docket  of  a  justice  has  been  lost  or  destroyed,  or  that  it  cannot 
be  produced,  after  reasonable  efforts  to  obtain  the  same,  other 
proof  of  the  fact  of  a  judgment  having  been  rendered  may  be 
given,  and  may  be  repelled  as  other  facts. 

<§  193.  [§  268.]  Proceedings  to  remove  constables  from  office.]  If 
any  constable  shall  have  collected  any  money  on  execution,  and 
a  recovery  therefor  shall  have  been  had  against  his  sureties, 
upon  a  complaint  thereof  being  made  to  any  three  justices  of  the 
same  town,  they  shall  summon  such  constable  to  appear  before 
them,  to  show  cause  why  he  should  not  be  removed  from  his 
office. 

$  194.  [§  269.]  If  constable  refuse  to  appear,  &c]  If  such  com- 
plaint be  established  to  the  satisfaction  of  such  justices,  or  of 
any  two  of  them,  after  a  hearing  of  the  parties,  or  after  the  refu- 
sal or  neglect  of  the  constable  to  appear  upon  such  summons 
they  shall,  by  an  instrument  under  their  hands,  remove  such 
constable  from  his  office,  assigning  therein  the  reason  of  such 
removal,  and  shall  file  the  same  in  the  office  of  the  town  clerk, 
who  shall  forthwith  cause  a  certified  copy  thereof  to  be  served  on 
such  constable. 

§  195.  [§  270.]  Office  vacated  by  service  of  instrument  of  re- 
moval.] Upon  the  service  of  a  copy  of  such  instrument,  certified 
by  the  town  clerk,  on  the  constable  named  therein,  such  consta- 
ble shall  cease  to  have  any  power  or  authority  as  such,  and  his 
office  shall  be  deemed  vacant. 

g  196.  [§271.]  Justices  may  authorize  private  persons  to  execute 
certain  process.]  Every  justice  who  shall  issue  any  process  autho- 
rized by  this  title,  excepting  a  venire,  whenever  he  shall  judge  it 
expedient  on  the  request  of  a  party,  may,  by  written  authority 
indorsed  on  such  process,  empower  any  proper  person,  being  of 
lawful  age,  and  not  a  party  in  interest  in  the  suit,  to  execute  the 
same. 

§  197.  [§  272.]  Powers  of  persons  appointed ;  not  to  receive  any 
fees.]  The  person  so  empowered,  shall  thereupon  possess  all  the 
authority  of  a  constable,  in  relation  to  the  execution  of  such 
process,  and  shall  be  subject  to  the  same  obligations,  but  shall 
not  receive  any  fee  or  reward  for  his  services  therein. 

g  198.  [§  273.]  Constables  to  act  in  person,  and  cannot  have  a 
deputy.]  Every  constable  to  whom  process  shall  be  directed  and 
delivered,  agreeably  to  the  provisions  of  this  title,  shall  execute 
the  same  in  person,  and  shall  not  act  by  deputy  in  any  case. 

<§  199.  [<§.  274.]  Gases  in  which  justices  may  punish  for  criminal 
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contempt.]  In  the  following  cases,  and  in  no  others,  a  justice  of 
the  peace  may  punish,  as  for  a  criminal  contempt,  persons  guilty 
of  the  following  acts : 

1.  Disorderly,  contemptuous  or  insolent  behavior  towards  such 
justice,  while  engaged  in  the  trial  of  a  cause  or  in  the  rendering 
of  any  judgment,  or  in  any  judicial  proceedings,  which  shall  tend 
to  interrupt  such  proceedings,  or  to  impair  the  respect  due  to  his 
authority. 

2.  Any  breach  of  the  peace,  noise  or  other  disturbance  tending 
to  interrupt  the  official  proceedings  of  a  justice. 

3.  Besistance  willfully  offered  by  any  person,  in  the  presence 
of  a  justice,  to  the  execution  of  any  lawful  order  or  process  made 
or  issued  by  him. 

<§  200.  [§  275.]  Extent  of  punishment  for  such  contempts.']  Pun- 
ishment for  contempts,  in  the  foregoing  cases,  may  be  by  fine  not 
exceeding  twenty-five  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  five  days,  or  both,  in  the  discretion  of  the  jus- 
tice. But  no  person  shall  remain  imprisoned  for  the  non-pay- 
ment of  such'  fine,  more  than  ten  days. 

§  201.  [§  276.]  Party  to  he  heard,  warrant  may  issue  for  him.] 
No  person  shall  be  punished  for  a  contempt  before  a  justice 
until  an  opportunity  shall  have  been  given  him  to  be  heard  in 
his  defense.  And  for  that  purpose  the  justice  may  issue  a  war- 
rant to  bring  the  offender  before  him. 

<5  202.  [§  277.]  Record  of  conviction  to  he  made  up,  its  contents, 
to  he  filed.]  Upon  convicting  any  person  of  a  contempt,  the  justice 
shall  make  up  a  record  of  such  conviction,  stating  therein  the 
particular  circumstances  of  the  offense,  and  the  judgment  ren- 
dered thereon  ;  which  shall  be  subscribed  by  him  and  filed  in  the 
office  of  the  county  clerk  within  ten  days  after  its  date. 

§203.  [§278.]  Commitments  to  set  forth  circumstances  of  'offense.] 
The  warrant  of  commitment  for  any  contempt  shall  set  forth  the 
particular  circumstances  of  the  offense,  or  it  shall  be  void. 

%  204.  [§  279.]  Witnesses  refusing  to  he  sivorn,  &c,  may  he  com- 
mitted.] When  a  witness  attending  before  any  justice,  in  any 
cause,  shall  refuse  to  be  sworn  in  any  form  prescribed  by  law,  or 
to  answer  any  pertinent  and  proper  question,  and  the  party  at 
whose  instance  he  attended  shall  make  oath  that  the  testimony 
of  such  witness  is  so  far  material  that  without  it  he  cannot  safely 
proceed  on  the  trial  of  such  cause,  such  justice  may  by  warrant 
commit  such  witness  to  the  jail  of  the  county. 

%  205.  [§  280.]  Contents  of  warrant ;  prisoner  how  and  how  long 
to  he  confined.]  Such  warrant  shall  specify  the  cause  for  which  the 
same  is  issued,  and  if  it  be  for  refusing  to  answer  any  question, 
such  question  shall  be  specified  therein  ;  and  such  witness  shall 
be  closely  confined,  pursuant  to  such  warrant,  until  he  submit  to 
be  sworn  or  to  answer,  as  the  case  may  be. 

§  206.  [§  281.]  Cause  to  he  adjourned  until  witness  testify.]  The 
justice  shall  thereupon  adjourn  such  cause  at  the  request  of  the 
Watt        10 
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party  in  whose  favor  such  witness  attended,  from  time  to  time, 
until  such  witness  shall  testify  in  the  cause,  or  be  dead  or  insane. 
\.  S  207.  [§  282.]  Suits,  lioiv  commenced,  against  persons  whose 
'  names  are  unknown.']  When  the  name  of  any  defendant  shall  not 
be  known  to  the  plaintiff,  he  may  be  described  in  the  summons 
or  warrant  by  a  fictitious  name ;  and  if  a  plea  in  abatement  be 
interposed  by  such  defendant,  the  justice  before  whom  the  suit  is 
pending  shall  amend  the  proceedings,  according  to  the  truth  of 
the  matter,  and  shall  thereafter  proceed  therein  in  like  maunei 
as  if  the  defendant  had  been  sued  by  his  right  name. 

§  208.  [§  285.]  Constable  may  proceed  on  execution  after  office  has 
expired]  Any  constable  to  whom  any  execution  shall  have  been 
issued  and  delivered,  and  whose  term  of  office  shall  expire  before 
the  time  within  which  the  collection  or  return  of  such  execution 
is  required  by  law,  shall  and  may  proceed  in  all  matters  relative 
to  such  execution  in  the  same  manner  as  if  the  term  of  office  of 
such  constable  had  not  expired. 

%  209.  [§  286.]  Liability  of  such  constable  and  his  hail."]  Such 
constable  and  his  bail  shall  be  liable  for  any  neglect  of  duty,  and 
for  moneys  collected  upon  such  execution,  in  the  same  manner, 
and  to  the  same  extent,  as  if  the  term  of  office  of  such  constable 
had  not  expired. 

g  210.  Authority  to  appear  for  party,  how  acknowledged.]  Any 
written  authority  to  appear  by  attorney  in  a  justice's  court,  may 
be  acknowledged  before  any  judge  of  the  county  courts,  justice 
of  the  peace,  or  commissioner  of  deeds  ;  and  such  authority, 
purporting  to  have  been  so  acknowledged,  shall  be  received  as 
prima  facie  evidence  of  such  authority  in  any  justice's  court  in 
this  state.  1831,  ch,  287,  §  1. 

§  211.  Fee  for  the  acknowledgment]  The  fee  for  such  acknow- 
ledgment shall  be  twenty-five  cents,  and  the  officer  shall  not  take 
the  same  unless  he  shall  know  the  person  making  it ;  and  the 
certificate  of  such  acknowledgment  shall  state  that  the  officer 
knows  such  person.'  Same  ch.,  %  2. 

§  212.  Provisions  as  to  executions  authorizing  arrests.]  ~No  exe- 
cution issued  on  any  judgment  rendered  by  any  justice  of  the 
peace,  upon  any  demand  arising  upon  contract,  express  or  implied, 
or  upon  any  other  judgment  founded  upon  contract,  whether  issued 
by  such  justice  or  by  the  clerk  of  the  county,  shall  contain  a  clause 
authorizing  an  arrest  or  imprisonment  of  the  person  against  whom 
the  same  shall  issue,  unless  it  shall  be  proved,  by  the  affidavit 
of  the  person  in  whose  favor  such  execution  shall  issue,  or  that  of 
some  other  person,  to  the  satisfaction  of  such  clerk  or  justice, 
either : 

1.  [§  2.]  That  such  judgment  was  for  the  recovery  of  money 
collected  by  any  public  officer  ;  or, 

2.  [^  3.]  For  official  misconduct  or  neglect  of  duty  ;  or, 

3.  [§  4.]  For  damages  for  misconduct  or  neglect  in  any  profes- 
sional employment.  1831,  ch.  300,  §  30;  see  Laws  1840,  ch.  377,  §  2. 

<§  213.  Warrant,  in  wluit  cau  *c  ijsue.]  ~No  warrant  shall  issue 
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against  a  defendant  in  any  case  in  which,  by  the  provisions  of  the 
last  preceding  section,  an  execution  on  the  judgment  recovered 
could  not  be  issued  against  his  body  ;  and  whenever  a  warrant 
in  such  case  shall  issue,  the  like  affidavit  shall  be  .required  as  for 
the  issuing  of  an  execution  by  the  provisions  of  said  section. 
1831,  ch.  300,  §  31. 

%  214.  Summons  where  plaintiff  is  a  non-resident.]  Whenever, 
by  the  provisions  of  the  last  preceding  section,  no  warrant  can 
issue,  and  the  plain  tiff  shall  be  a  non-resident  of  the  county,  and 
shall  give  the  like  proof  of  the  fact,  and  tender  to  the  justice  the 
security  now  required  by  law  to  entitle  him  to  a  warrant,  the  jus- 
tice shall  issue  a  summons,  which  may  be  made  returnable  not 
less  than  two  nor  more  than  four  days  from  the  date  thereof,  and 
shall  be  served  at  least  two  days  before  the  time  of  appearance 
mentioned  therein  ;  and  if  the  same  shall  be  returned  personally 
served,  the  same. proceedings  shall  be  had,  and  no  longer  adjourn- 
ment granted  than  in  case  of  a  warrant  at  the  instance  of  a  non- 
resident plaintiff.  1831,  ch.  300,  §  32. 

<§  215.  Summons  or  attachment  against  a  non-resident.']  When- 
ever by  the  provisions  of  the  thirtieth  (213)  section  of  this  act, 
no  warrant  can  issue,  and  the  defendant  shall  reside  oat  of  the 
county,  he  shall  be  proceeded  against  by  summons  or  attach- 
ment, returnable  not  less  than  two  nor  more  than  four  days  from 
the  date  thereof,  which  shall  be  served  at  least  two  days  before 
the  time  of  appearance  mentioned  therein  ;  and  if  such  defend- 
ant be  proceeded  against  otherwise,  the  justice  shall  have  no 
jurisdiction  of  the  cause.  (1831,  ch.  300,  §  33.) 

§  216.  Attachment  against  a  defendant  about  to  remove.]  In 
addition  to  the  cases  in  which  suits  may  now  be  commenced 
before  justices  of  the  peace  by  attachment,  any  suit  for  the 
recovery  of  any  debt  or  damage  arising  upon  any  contract, 
express  or  implied,  or  upon  any  judgment  for  one  hundred 
dollars  or  less,  may  be  so  commenced  whenever  it  shall  satisfac- 
torily appear  to  said  justice  that  the  defendant  is  about  to 
remove  from  the  county  any  of  his  property  with  intent  to 
defraud  his  creditor,  or  has  assigned,  disposed  of,  secreted,  or  is 
about  to  assign,  dispose  of,  or-  secrete,  any  of  his  property  with 
the  like  intent,  whether  such  defendant  be  a  resident  of  this  state 
or  not.  (1831,  ch.  300,  §  34,  as  amended  1842,  ch.  107.) 

§  217.  Proof  requisite  before  issuing  an  attachment.]  Before  any 
attachment  shall  issue  in  such  case,  or  in  the  cases  provided  for 
in  article  second,  title  fourth,  chapter  second,  part  third  of  the 
Revised  Statutes,  the  plaintiff  shall,  by  his  own  affidavit,  or  that 
of  some  other  person  or  persons,  prove  to  the  satisfaction  of  the 
justice  the  facts  and  circumstances  to  entitle  him  to  the  same, 
and  that  he  has  such  a  claim  as  is  specified  in  the  last  preceding 
section  against  the  defendant,  over  and  above  all  discounts  which 
the  defendant  may  have  against  him.  specifying,  as  near  as  may 
be,  the  amount  of  such  claim  or  the  balance  thereof;  and  such 
plaintiff,  or  some  one  in  his  behalf,  shall  also  execute,  in  the 
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cases  provided  for  by  this  act,  a  bond  in  the  penalty  of  at  least 
one  hundred  dollars,  with  such  sureties  and  upon  such  condition 
as  is  required  in  section  twenty-ninth  of  said  article;  and  so 
much  of  said,  article  as  requires  any  other  or  different  proof  for 
the  issuing  of  an  attachment,  than  that  required  by  this  section 
is  hereby  repealed.  (Laivs  1831,  ch.  30,  §  35.) 

§  218.  Manner  of  serving  an  attachment.']  Every  attachment 
issued  by  virtue  of  this  act,  or  of  the  provisions  contained  in  the 
said  second  article,  shall  be  served  in  the  manner  now  provided 
in  said  article :  except  that,  if  the  defendant  can  be  found  in  the 
.  county,  the  copy  of  such  attachment  and  inventory  shall  be  served 
upon  him  personally  instead  of  leaving  the  same  at  the  place  now 
prescribed  in  said  article ;  and  the  return  of  said  officer,  in  addi- 
tion to  what  is  now  required,  shall  state  specifically  whether  such 
copy  was  or  was  not  personally  served  upon  the  defendant.  1831, 
ch.  300,  §  36. 

§  219.  Proceedings  when  personally  served.]  If  such  attachment 
was  issued  in  one  of  the  cases  provided  for  by  this  act,  and  shall 
be  returned  personally  served  upon  the  defendant,  the  justice 
shall,  on  the  return  day,  proceed  to  hear  and  determine  the  cause 
in  the  same  manner  as  upon  a  summons  returned  personally 
served.  Laws  1831,  ch.  300,  §  37. 

§  220.  Proceedings  when  not  personally  served.]  If  such  attach- 
ment was  issued  in  one  of  the  cases  provided  for  by  this  act,  and 
at  the  return  day  it  shall  appear  by  the  return  that  property  was 
attached,  and  that  a  copy  of  such  inventory  and  attachment 
was  not  personally  served,  and  the  defendant  shall  not  appear,  the 
plaintiff  may  take  out  a  summons  against  the  defendant,  and  if 
such  summons  shall  be  returned  that  the  defendant  cannot  be 
found  after  diligent  inquiry,  or  that  the  same  has  been  personally 
served  upon  the  defendant,  then,  in  either  case,  the  justice  shall 
proceed  to  hear  and  determine  the  cause  in  the  same  manner  as 
upon  a  summons  returned  personally  served.  1831,  ch.  300,  §  38. 

§  221.  Judgment  in  a  suit  by  attachment,  presumptive  evidence  of 
indebtedness,  &c]  A  judgment  obtained  before  any  justice,  in  any 
suit  commenced  by  attachment,  when  the  defendant  shall  not  be 
personally  served  with  the  attachment  or  summons,  and  shall  not 
appear,  shall  be  only  presumptive  evidence  of  indebtedness  in 
any  suit  that  may  be  brought  thereon,  and  may  be  repelled  by 
the  defendant;  and  no  execution  issued  upon  such  judgment 
shall  be  levied  upon  any  other  property  than  such  as  was  seized 
under  the  attachment  issued  thereon  ;  nor  shall  any  defendant  in 
such  case  be  barred  of  any  set-off  which  he  may  have  against  the 
plaintiff.  1831,  ch.  300,  §  39. 

§  222.  Bond  for  adjournment,  when  execution  cannot  issue  against 
tody.]  A  defendant  against  whose  body,  by  the  provisions  of  this 
act,  an  execution  cannot  be  issued  from  a  justices'  court,  shall  not 
be  required,  in  order  to  obtain  an  adjournment  of  a  cause,  to  give 
a  bond  with  the  condition  now  required  by  law,  but,  instead 
thereof,  the  condition  of  such  bead  shall  be  that  no  part  of  his 
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property  liable  to  be  taken  on  execution  shall  be  removed, 
secreted,  assigned,  or  in  any  way  disposed  of,  except  tbe  neces- 
sary support  of  himself  and  family,  until  the  plaintiff's  demand 
shall  be  satisfied,  or  until  the  expiration  of  ten  days  after  such 
plaintiff  shall  be  entitled  to  have  an  execution  issued  on  the  judg- 
ment obtained  in  such  cause ;  if  he  shall  obtain  such  judgment, 
and  if  the  condition  of  such  bond  be  broken,  and  an  execution 
on  such  judgment  be  returned  unsatisfied  in  whole  or  in  part,  the 
plaintiff  in  an  action  on  such  bond  shall  be  entitled  to  recover  the 
amount  due  on  such  judgment.  1831,  ch.  300,  §  40. 

§  223.  Repeal  of  certain  sections  of  Revised  Statutes.']  Sections 
one  hundred  and  thirty-seven,  one  hundred  and  thirty-eight  and 
one  hundred  and  thirty-nine,  of  title  fourth,  chapter  second  and 
part  third  of  the  Eevised  Statutes,  are  hereby  repealed.  (1831, 
ch.  300,  §  41.) 

§  224.  Certain  provisions  of  title  fourth  in  force.']  All  the  pro- 
visions of  said  title  fourth,  not  hereby  expressly  repealed,  and 
not  inconsistent  with  the  provisions  of  this  act,  are  hereby 
declared  to  be  in  full  force  and  to  apply  to  the  provisions  of  this 
act,  so  far  as  the  same  relate  to  proceedings  in  courts  before  jus- 
tices of  the  peace.  (1831,  ch.  300,  §  43.) 

§  225.  Act  applicable  to  marine  court  New  York.]  The  provi- 
sions of  this  act,  from  the  twenty-ninth  section  inclusive,  shall 
apply  to  executions,  warrants  and  other  process  issued  by  the 
marine  court  in  the  city  of  New  York,  by  the  assistant  justices 
for  wards  in  the  said  city,  and  by  the  justices  of  the  justice's 
courts  of  the  city  of  Albany  and  of  the  city  of  Hudson,  and  to 
all  proceedings  in  the  said  courts  and  by  the  said  justices,  in  the 
like  cases  and  in  the  same  manner  as  herein  provided  in  respect 
to  justices  of  the  peace.  (1831,  ch.  300,  %  47.) 
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CHAPTER  III. 

GENERAL   PROVISIONS  CONCERNING   COURTS   OF  JUSTICE,  AND   THE 
POWERS   AND   DUTIES    OF   CERTAIN   JUDICIAL    OFFICERS. 

TITLE  I. 

<$  1.  Sittings  of  courts  to  he  puhlic]  The  sittings  of  every  court 
within  this  state  shall  be  public,  and  every  citizen  may  freely 
attend  the  same. 

§  2.  Cases  in  which  a  judge  cannot  sit  or  act.']  No  judge  of  any 
court  can  sit,  as  such,  in  any  cause  to  which  he  is  a  party,  or  in 
which  he  is  interested,  or  in  which  he  would  be  excluded  from 
being  a  juror  by  reason  of  consanguinity  or  affinity  to  either  of 
the  parties ;  nor  can  any  judge  decide  or  take  part  in  the  decision 
of  any  question  which  shall  have  been  argued  in  the  court  when 
he  was  not  present  and  sitting  therein  as  a  judge. 

<5  3.  Judges  of  apellate  courts  not  to  decide  in  certain  cases.]  No 
judge  of  any  appellate  court,  or  of  any  court  to  which  a  writ  of 
certiorari  or  of  error  shall  be  returnable,  shall  decide,  or  take  part 
in,  the  decision  of  any  cause  or  matter  which  shall  have  been 
determined  by  him  when  sitting  as  a  judge  of  any  other  court. 

§  4.  Judges  not  to  practice  in  thei/r  own  cowrts.]  No  judge  can 
practice  or  act  as  a  counselor,  solicitor  or  attorney,  in  the  court 
of  which  he  is  a  judge,  except  in  those  suits  in  which  he  shall 
be  a  party,  or  in  the  subject  matter  of  which  he  shall  be  interested. 

§  5.  Not  to  have  a  partner  practicing  in  thevr  courts^]  No  judge 
shall  have  any  partner  practising  in  the  court  of  which  he  is  a 
judge;  nor  shall  any  judge  be,  directly  or  indirectly,  interested 
in  the  costs  of  any  suit  that  shall  be  brought  in  the  court  of  which 
he  is  a  judge,  except  those  suits  in  which  he  shall  be  a  party,  or 
be  interested  as  above  provided. 

§  7.  Not  to  take  part  in  a  trial  when  a  partner  is  attorney  or 
counsel.]  No  judge  shall,  directly  or  indirectly,  take  any  part  in 
the  decision  of  any  cause  or  question,  which  shall  be  brought  or 
defended  in  the  court  of  which  he  is  a  judge,  by  any  person  acting 
as  an  attorney  or  counselor  with  whom  he  shall  be  interested  or 
connected  as  a  partner  in  any  other  court.  1841,  ch.  272. 

<§  8.  Not  to  have  a  voice  in  decision  where  he  has  oeen  attorney  or 
counsel.]  No  judge  of  any  court  shall  have  a  voice  in  the  decision 
of  any  cause  in  which  he  has  been  counsel,  attorney  or  solicitor, 
or  in  the  subject  matter  of  which  he  is  interested.  1847,  ch.  280, 
§  81. 

§  9.  Judges  of  appeals  and  of  supreme  court  not  to  practice.]  No 
judge  of  the  court  of  appeals  or  justice  of  the  supreme  court  shall 
practice  as  an  attorney,  solicitor  or  counselor  in  any  court  in 
this  sta,te.  No  county  judge  shall  practice  in,  or  act  as  counselor, 
solicitor  or  attorney  in  the  court  of  which  he  is  a  judge,  nor  shall 


OF  THE  STATE  OF  NEW  YORK.  79 

ihe  partner  of  such  judge  practice  as  counselor,  solicitor  or  attor- 
ney in  his  court.  Same  ch.,  §  82. 

§  10.  Nor  in  any  court  of  which  he  is  entitled  to  he  a  member.] 
No  county  judge  shall  practice  or  act  as  an  attorney,  solicitor 
or  counselor  in  any  court  of  which  he  shall  be,  or  shall  be  enti- 
tled to  act  as  a  member;  nor  shall  any  partner  of,  or  person  con- 
nected in  law  business  with  any  such  judge,  practice  or  act  as  an 
attorney,  solicitor  or  counselor  in  any  court  of  which  such  judge 
shall  be,  or  shall  be  entitled  to  act  as  a  member,  or  in  any  cause 
or  proceeding  originating  in  such  court;  nor  shall  any  such  judge 
practice  or  act  as  a  counselor  in  any  cause  or  proceeding  which 
shall  have  originated  in  a  court  of  which  he  shall  be,  or  shall  be 
entitled  to  act  as  a  member.  (1847,  ch.  470,  §  48.) 

§  11.  Judges  of  the  superior  court  and  common  pleas  of  the  city  of 
New  York,  not  to  practice.']  No  judge  of  the  superior  court  of  the- 
city  and  county  of  New  York,  and  no  judge  of  the  court  of  com- 
mon pleas  for  the  said  city  and  county,  shall  practice  or  act  as 
an  attorney,  solicitor  or  counselor  in  any  court.  Same,  ch.  §  49. 

§  12.  Recorders  and  their  partners  not  to  practice  in  courts  of 
which  members.]  No  recorder  shall  practice  as  an  attorney,  solici- 
tor or  counselor  in  any  court  of  which  he  shall  be,  or  shall  be 
entitled  to  act  as  a  member,  or  in  any  cause  or  proceeding  origi- 
nating in  any  such  court;  nor  shall  any  partner  of  a  person  con- 
nected in  law  business  with  any  recorder,  practice  as  an  attorney, 
solicitor  or  counselor  in  any  court  of  which  such  recorder  shall 
be,  or  shall  be  entitled  to  act  as  a  member,  or  in  any  cause  or 
proceeding  originating  in  any  such  court.  Same,  ch.  §  50. 

§  13.  Partners  and  clerks  of  judge  or  officer  not  to  practice  before 
them,]  No  partner  or  clerk  of  any  judge  or  officer  shall  practice 
before  him  as  attorney,  solicitor  or  counsel  in  any  cause  or  pro- 
ceeding whatever,  or  be  employed  in  any  suit  or  proceeding 
which  shall  originate  before  such  judge  or  officer;  nor  shall  any 
judge  or  officer  act  as  attorney,  solicitor  or  counselor  in  any  suit 
or  proceeding  which  shall  have  been  before  him  in  his  official 
character.  Same,  ch.  §  52. 

§  14.  Clerks  of  courts  prohibited  from  practising  as  attorney 
therein^]  No  clerk  or  deputy  clerk  of  any  court  in  this  state,  shall 
be  permitted  to  practice  as  attorney  or  counsel  in  any  court  of 
which  he  shall  be  such  clerk  or  deputy  clerk.  1857,  ch.  567. 

§  15.  [§  61.]  Judicial  officers  not  to  receive  fees  in  certain  cases.] 
No  judge,  commissioner  or  other  judicial  officer,  shall  demand  or 
receive  any  fees  or  other  compensation  for  giving  his  advice  in 
any  matter  or  thing  pending  before  such  judge  or  officer,  or 
which  he  has  to  reason  to  believe  will  be  brought  before  him  for 
decision ;  or  for  drafting  or  preparing  any  papers  or  other  pro- 
ceedings relating  to  any  such  matter  or  thing,  except  in  those 
cases  where  fees  are  expressly  given  by  law  to  such  judge  or  offi- 
cer for  services  performed  by  him.  As  amended  1830,  ch.  320,  §  38. 

§  16.  [§  7.]  Court  not  to  be  open  on  Sunday ;  to  be  adjourned  over 
that  day.]  No  court  shall  be  opened  or  transact  any  business  on 
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Sunday,  unless  it  be  for  the  purpose  of  receiving  a  verdict  or 
discharging  a  jury;  and  every  adjournment  of  a  court  on  Satur- 
day to  another  day,  shall  always  be  to  some  other  day  than 
Sunday,  except  such  adjournment  as  may  be  made  after  a  cause 
has  been  committed  to  a  jury.  But  this  section  shall  not  pre- 
vent the  exercise  of  the  jurisdiction  of  any  single  magistrate, 
when  it  shall  be  necessary,  in  criminal  cases,  to  preserve  the 
peace  or  to  arrest  offenders. 

§  17.  [§  8.]  Process  to  be  in  the  name  of  the  people.]  All  writs 
and  process  shall  be  in  the  name  of  the  people  of  this  state, 
except  where  otherwise  provided  by  law. 

§  18.  [§  9.]  Legal  proceedings  to  be  in  English;  abbreviations, 
figures.']  All  writs,  process,  proceedings  and  records  in  any  court 
within  this  state  shall  be  in  the  English  language  (except  that  the 
proper  and  known  names  of  process,  and  technical  words,  may 
be  expressed  in  the  language  heretofore  and  now  commonly 
used),  and  shall  be  made  out  on  paper  or  parchment,  in  a  fair, 
legible  character,  in  words  at  length  and  not  abbreviated;  but 
such  abbreviations  as  are  now  commonly  used  in  the  English 
language  may  be  used,  and  numbers  may  be  expressed  by  Arabic 
figures  or  Eoman  numerals,  in  the  customary  manner. 

%  19.  [§  10.]  Stamping  of  -process  sufficient  sealing.]  The  impres- 
sion of  the  seal  of  any  court  by  stamp  shall  be  a  sufficient  sealing, 
in  all  cases  where  sealing  is  required. 

§  20.  [§  11.]  Parties  may  appear  in  person  or  by  attorney.] 
Every  person  of  full  age  and  sound  mind  may  appear  by  attorney 
or  solicitor,  as  the  case  may  require,  in  every  action  or  plea  by 
or  against  him,  in  any  court,  or  may,  at  his  election,  prosecute 
or  defend  such  action  or  plea  in  person.  But  this  provision  shall 
not  extend  to  proceedings  in  criminal  cases,  nor  shall  any  person 
be  permitted  to  appear  on  the  record  in  any  civil  cause  in  person, 
whilst  he  has  an  attorney  or  solicitor  in  such  cause. 

§  21.  Any  person  of  good  moral  character  not  an  attorney,  may 
manage  suits.]  Any  person  of  good  moral  character,  although  not 
admitted  as  an  attorney,  may  manage,  prosecute  or  defend  a  suit 
for  any  other  person,  provided  he  is  specially  authorized  for  that 
purpose  by  the  party  for  whom  he  appears,  in  writing  or  by  per- 
sonal nomination  in  open  court.  1847,  ch.  470,  §  46. 

§  22.  Costs  recoverable  by  persons  prosecuting  or  defending  in 
person.]  Whoever  shall  in  person  prosecute  or  defend  any  suit 
or  proceeding  in  any  court  or  before  any  officer,  shall  recover  the 
same  fees  for  any  services  performed  therein  which  he  would  be 
entitled  to  recover  if  such  services  had  been  performed  by  an 
attorney,  solicitor  or  counselor;  and  all  the  provisions  of  law 
in  relation  to  the  buying  of  any  claim  with  a  view  to  prosecute 
the  same,  or  to  the  lending  or  advancing  money  in  consideration 
of  a  claim  being  placed  in  his  hands  for  collection,  by  any  attor- 
ney, solicitor  or  counselor,  shall  apply  to  every  case  of  such 
buying  a  claim,  or  lending  or  advancing  money,  by  any  person 
prosecuting  a  suit  or  proceeding  in  person.  1847,  ch.  470,  §  47. 
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CHAPTER  L 

THE  LAW  OF  CONTRACTS. 
SECTION  L 

GENERAL   DEFINITIONS. 

In  actions  arising  upon  contract  for  the  recovery  of  money 
only,  justices  of  the  peace  have  jurisdiction,  if  the  sum  claimed 
does  not  exceed  two  hundred  dollars.  Code,  §  53,  sub.  1,  ante,  5. 

The  term  "for  the  recovery  of  money  only,"  includes  all  those 
cases  in  which  the  plaintiff  seeks  to  recover  money  as  a  sum  due, 
or  it  means  damages,  in  money,  for  the  breach  of  some  contract ; 
which  thus  distinguishes  the  action  from  one  for  the  specific  per- 
formance of  a  contract,  an  action  of  which  a  justice  has  no  juris- 
diction. The  Code  does  not  limit  the  jurisdiction  to  any  specified 
kind  of  contracts,  and,  therefore,  it  extends  to  every  species  of 
contracts,  not  expressly  excluded  by  law  from  a  justice's  jurisdic- 
tion, although  the  amount  of  the  recovery  is  limited  to  two  hun- 
dred dollars  in  litigated  causes. 

Every  valid  contract  has  several  indispensable  conditions  or 
requisites :  1.  There  must  be  parties  who  have  legal  capacity  to 
make  a  contract,  at  the  time  of  its  execution.  2.  There  must 
be  an  adequate  or  sufficient  legal  consideration.  3.  There  must  be 
a  subject  matter  of  the  contract,  or  thing  or  act  to  be  done  or 
omitted,  and  this  must  be  a  legal  act  or  thing,  &c.  4.  There 
must  be  a  mutual  assent  or  promise  in  relation  to  the  subject 
matter  of  the  contract.  5.  The  agreement  ought  to  be  expressed 
in  clear  and  explicit  terms. 

Pothier  defines  a  contract  thus:  "An  agreement  by  which  two 
parties  mutually  promise  or  engage,  or  one  of  them  only  promises 
and  engages  to  the  other  to  give  some  particular  thing,  or  to  do 
or  to  abstain  from  doing  some  particular  act." 

Every  contract  includes  a  concurrence  of  intention  between 
two  parties,  one  of  whom  promises  something  to  the  other,  who 
on  his  part  accepts  the  promise,  but  it  does  not  necessarily 
include  a  mutuality  or  reciprocity  of  contract  or  liability. 

Thus,  if  A.  promises  to  pay  B.  the  price  of  goods  which  may 

be  sold  by  the  latter  to  C,  but  B.  does  not  promise  to  sell  the 

goods  to  0.  here,  although  B.  does  not  promise,   yet  if  he  does 

subsequently  deliver  the  goods  to  0.,  the  liability  of  A.  attaches. 

Wait         11  i 
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and  his  engagement  becomes  absolute  and  binding  upon  such 
delivery.  L'Amoreux  v.  Gould,  3  Seld.,  349. 

Where  there  is  a  mutual  contract  which  is  binding  upon  one 
or  more  persons  towards  an  other,  or  several  others,  the  contract 
is  bilateral,  or  on  two  sides.  Where  the  contract  binds  one  per- 
son to  an  other,  without  any  engagement  being  made  by  the  latter, 
it  is  unilateral,  or  one-sided,  as  in  the  case  of  promissory  notes, 
bills  of  exchange,  bonds,  &c. 

Contracts  are  also  either  principal,  or  accessorial ;  the  first,  are 
those  which  are  entered  into  by  the  parties  on  their  own  account 
as  principals;  the  second,  are  those  which  are  entered  into  for  the 
assuring  of  the  performance  of  an  other  principal  contract,  such 
as  guarantees  or  engagements  of  sureties. 

Contracts  of  all  kinds,  whether  bilateral  or  unilateral,  principal 
or  accessorial,  are  made  and  authenticated  either  by  matter  of 
record,  by  deed,  by  simple  contract,  or  they  are  implied  and  arise 
by  operation  of  law.  A  contract  may  be  executory  or  executed,  or 
it  may  be  express  or  implied. 

An  executory  contract  is  one  in  which  a  party  binds  himself  to 
do  or  not  to  do  a  particular  act  or  thing,  which  is  specified  or 
understood.  A  contract  executed  is  one  in  which  the  "object  or 
the  subject  matter"  of  the  contract  is  performed.  If  A.  agrees 
to  exchange  horses  with  B.,  and  they  make  the  exchange  imme- 
diately, the  possession  and  the  right  of  property  or  of  action, 
passes  at  once  and  together,  and  the  contract  is  an  executed  one. 
But,  if  A.  and  B.  agree  to  exchange  horses  next  week,  and  they 
postpone  the  exchange  and  delivery  of  the  horses  until  that  time, 
the  contract  is  an  executory  one.  A  contract  is  executed  when  both 
parties  have  fully  performed  it.  A  contract  is  executory  when  it 
is  unperformed  on  the  part  of  one  or  of  both  the  parties.  A  con- 
tract niay  be  an  executed  one  as  to  one  of  the  parties,  and  an  exe- 
cutory one  as  to  the  other;  as,  for  instance,  when  one  purchases 
goods  which  are  delivered  at  the  time  of  the  sale,  but  the  time  for 
payment  is  postponed. 

A  right  of  action  may  be  founded  upon  an  executory  contract, 
if  the  party  who  is  bound  to  perform  it  does  not  do  so,  unless  he 
has  a  legal  excuse  for  his  non-performance.  So,  a  right  of  action 
may  be  founded  upon  an  executed  contract ;  as,  for  instance,  in 
the  sale  or  exchange  of  property,  which  is  delivered,  for,  if  there 
was'  a  warranty  which  has  been  broken,  or  if  there  was  a  fraud 
perpetrated  in  such  sale,  the  party  injured  has  a  remedy  by  action. 
An  express  contract  is  one  of  which  the  terms  are,  at  the  time  of 
making  it,  defined  in  writing,  or  openly  uttered  and  declared,  as, 
for  example,  when  one  party  offers  to  sell  his  horse  for  one  hun- 
dred dollars,  and  the  other  party  agrees  to  purchase  it  and  pay 
the  price  specified.  An  implied  contract  is  one  which  reason  and 
justice  dictate,  and  which  the  law  presumes,  therefore,  that  every 
man  undertakes  to  perform.  And  in  implied  contracts,  the  law 
implies  from  antecedent  acts  of  persons,  what  their  obligations 
are  to  be;  whereas,  if  an  express  contract  is  made,  the  parties 
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themselves  thereby  define  or  assume  to  define  them.  In  implied 
contracts,  however,  the  law  does  not  vary  or  introduce  new  terms 
into  an  existing  contract  or  agreement;  it  merely  declares,  that 
particular  acts,  unaccompanied  or  unexplained  by  express  stipu- 
lations, give  rise  to  particular  duties  or  liabilities ;  and  it  then 
proceeds  as  though  the  parties  had  precisely  and  expressly  stipu- 
lated for  their  performance.  Thus,  to  take  the  example  which  Sir 
W.  Blackstone  gives,  2  Com.  443:  "If  I  employ  a  person  to  do 
any  business  for  me,  or  to  perform  any  work,  the  law  implies  that 
I  undertook  or  contracted  to  pay  him  as  much  as  his  labor  deserves," 
and  such  amount  maybe  recovered  from  me  just  as  surely  as  though 
there  had  been  a  written  agreement  between  the  other  party  and 
myself  to  that  effect.  If,  however,  I  am  desirous  beforehand  that 
the  work  in  question  should  be  done  for  a  fixed  sum,  I  ought  to 
have  an  express  agreement  specifying  it,  and  thus  limiting  and 
defining  my  liability.  To  exhibit  the  purport  of  what  has  been 
said,  in  a  somewhat  different  form,  contracts,  whether  express  or 
implied,  are  founded  upon  the  actual  agreement  of  the  parties, 
the  only  distinction  between  them  being  in  regard  to  the  mode 
of  proof.  In  an  implied  contract  the  law  only  supplies  that  which, 
although  not  stated,  must  be  presumed,  so  as  to  complete  the 
agreement  intended  by  the  parties;  as  in  the  case  of  a  person 
buying  an  article  without  stipulating  for  the  price,  he  is  under- 
stood or  presumed  to  have  undertaken  to  pay  its  market  value, 
or  what  it  is  fairly  worth.  In  the  usual  course  of  business  there 
are  very  numerous  cases  in  which  the  rights  of  parties  are  gov- 
erned by  the  law  relating  to  implied  contracts,  and  such  cases 
will  be  considered  hereafter.  But  it  must  be  remembered  that 
there  can  never  be  a  recovery  upon  an  implied  promise,  when  there 
is  an  express  agreement  upon  the  subject,  either  verbal  or  in 
writing.  Harris  v.  Story,  2  E.  D.  Smith,  364.  Contracts  are  some- 
times divided  into  several  classes  for  convenience  in  explaining 
the  law  in  relation  to  them.  Contracts  are  sometimes  in  writing 
and  under  seal,  in  other  cases  they  are  written  but  unsealed; 
again,  in  numerous  cases  they  are  only  verbal,  and  in  numerous 
instances  the  contract  or  liability  arises  by  operation  of  law  from 
the  circumstances  of  the  case. 

The  general  division  of  the  law  of  contracts  relates  to  the  parties 
contracting,  the  consideration,  the  assent  of  the  parties,  and  the 
subject  matter  of  the  contract. 

SECTION  II. 

PARTIES   TO   A   CONTRACT. 

There  must  be  parties  to  every  contract.  And  to  constitute  a 
ralid  contract,  the  parties  contracting  must  possess  the  legal 
capacity  to  make  a  contract.  When  the  parties  are  of  the  age 
of  twenty-one  years,  or  upwards,  and  in  possession  of  their  natural 
faculties,  the  general  rule  is,  that  they  are  competent  to  enter  into 
contracts  which  will  be  legal  and  binding  upon  them. 

But,  there  are  several  cases  in  which  there  is  a  legal  incapacity 
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to  make  a  valid  contract.  Such  incapacity  may  be  permanent,  or 
it  may  be  temporary ;  and  it  may  relate  to  some  contracts,  and 
not  apply  to  others,  even  in  its  application  to  the  same  persons. 
An  infant  may  make  some  valid  contracts,  though  he  is  not  bound 
by  others. 

The  most  usual  cases  in  which  there  is  a  legal  incapacity  to 
make  contracts,  are  those  which  relate  to  infants,  married  women, 
lunatics,  idiots,  and  other  persons  of  unsound  or  imbecile  minds ; 
or  to  persons  intoxicated,  and  the  like  instances. 

The  capacity  and  the  liability  of  such  persons  will  be  considered 
hereafter.  See  "  Infants." 

Parties  who  are  competent  to  make  valid  contracts,  may  enter 
into  such  agreements,  through  the  instrumentality  of  agents, 
attorneys,  &c.  And  again,  the  parties  may  be  numerous,  and 
may  contract  in  their  individual  capacities,  or  they  may  contract 
in  a  collective  capacity,  as  by  corporations,  joint  stock  companies, 
or  partnerships.  So  there  may  be  a  change  of  parties,  as  by  sale, 
indorsement,  assignments,  &c,  or  by  the  death  of  some  of  the 
contracting  parties,  whose  places  are  taken  by  representatives. 

SECTION  III. 

JOINT   OR   SEVERAL   LIABILITY   OP   PARTIES. 

The  nature  and  the  form  of  a  contract  generally  determines 
whether  the  liabilities  of  parties  are  joint,  or  several,  or  joint  and 
several.  When  a  contract  is  made  by  two  or  more  persons  jointly, 
and  there  are  no  words  which  indicate  a  several  liability,  the  con- 
tract is  a  joint  one.  And,  there  will  not  be  any  several  liability 
unless  there  are  words  which  expressly  provide  for  a  several  lia- 
bility ;  or  unless  the  entire  agreement  or  transaction  shows  that 
a  several  liability  was  intended.  But  there  are  rights,  under  con- 
tracts, as  well  as  liabilities,  and  it  is  frequently  important  to 
determine  whether  those  rights  are  joint,  or  several. 

Where  several  persons  are  jointly  interested  m  the  money 
which  is  due  for  services  rendered,  or  for  money  which  is  due 
upon  some  instrument,  all  the  parties  are  equally  and  jointly 
interested  in  the  whole  sum  and  every  part  of  it,  and  the  claim 
cannot  be  split  up  so  as  to  authorize  each  person,  or  his  assignee, 
to  sue  separately  for  such  share.  Coster  v.  N.  Y.  and  Erie  R.  B. 
Co.,  6  Duer,  43 ;  Code,  §  119 ;  ante,  21 ;  Kirk  v.  Young,  2  Abb., 
453.  In  equity  the  rule  is  different.  Cook  v.  G-enesee  M.  Ins.  Co., 
8  How.  Pr.,  514 ;  Field  v.  Maijor  of  N.  Y.,  2  Seld.,  179,  188.  But 
a  contract  may  provide  that  the  sums  which  are  to  be  paid  to 
several  persons,  shall  be  paid  to  each  person  in  proportion  to  his 
interest  therein  specified,  and  in  such  cases,  each  one  may  sue 
separately  for  his  proportion.  Partners  ought  to  be  all  joined  as 
plaintiffs,  because  jointly  interested  in  the  demand.  See  "Parties 
to  Action."  Tenants  in  common  may,  sometimes,  join  or  sever 
at  their  option.  See  "Parties,  Sec."  Where  several  persons  are 
bound  jointly,  or  jointly  and  severally,  for  the  payment  of  a  sum 
of  money,  and  one  of  them  pays  the  whole  debt,  or  more  than 
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his  proportion  of  it,  he  may  call  npou  the  parties  who  have  not 
paid  their  share  to  contribute  so  as  to  make  the  payments  of  all 
the  parties  equal.  Parker  v.  Ellis,  2  Sandf.,  223 ;  Holmes  v.  Weed, 
19  Barb.,  128.  But  if  there  <are  several  who  are  liable  to  contri- 
bute in  such  a  case,  the  plaintiff  caunot  select  some  of  those  liable 
and  sue  them,  leaving  the  others  out  of  the  action.  Id.  Code, 
§  119 ;  ante,  21.  If  several  persons  are  sureties  for  a  common 
principal,  and  one  of  the  sureties  pays  the  entire  debt,  he  may 
call  on  the  other  sureties  to  contribute  their  proportion  of  the  debt. 
Where  several  persons  are  liable  to  contribute  as  joint  debtors, 
or  as  co-sureties,  each  person  is  liable  severally  for  his  proportion 
of  the  debt  paid  by  his  co-debtor  or  co-surety;  but  a  joint  action 
against  several  who  are  separately  liable  to  contribute,  will  not 
lie.  Parker  v.  Ellis,  2  Sandf.,  223.  w 

The  rights  of  joint  parties  are  sometimes  modified  bylaw,  under 
a  change  of  circumstances,  as  in  the  case  of  the  death  of  one  of 
the  members  of  a  firm  ;  there  the  survivors  must  sue,  or  must  be 
sued,  as  the  case  may  be,  whether  the  partners  are  plaintiffs  or 
defendants.  See  "Parties  to  Action."  So  there  are  cases  in  which 
process  need  not  be  served  on  all  the  joint  debtors.  See  "Joint 
Debtors,"  Sec. 

SECTION  IV. 

CONSIDERATION. 

Every  contract  or  promise  must  be  founded  upon  a  sufficient 
legal  consideration,  or  it  cannot  be  enforced  by  an  action  at  law. 
A  promise  which  is  made  to  do,  or  to  omit  doing,  a  specified  act, 
when  there  is  no  consideration  for  such  promise,  is  called  a 
nudum  "pactum,  or  a  mere  naked  agreement,  and  a  breach  of  such 
promise  is  not  a  ground  of  action.  In  all  written  sealed  agree- 
ments, the  paper  need  not  show  on  its  face  any  consideration, 
because  the  seal  implies  or  imports  a  sufficient  consideration. 
Livingston  v.  Tremper,  4  Johns.,  416 ;  Douglass  v.  Howland,  24 
Wend.,  35;  Wilson  v.  Baptist  Ed.  Society:,  Sec,  10  Barb.,  308;  Troo- 
man  v.  Phelps,  2  Johns.,  177,  and  Dorian  v.  Sammis,  in  note; 
Parker  Parmelee,  20  Johns.,  130.  This  implied  consideration  may 
now  be  rebutted,  as  we  shall  see  in  a  subsequent  place.  See 
"  Seal." 

A  written  unsealed  promise  or  agreement  must  show  a  conside- 
ration on  its  face;  or,  a  sufficient  consideration  must  be  alleged 
in  the  pleadings,  and  proved  in  evidence,  or  no  action  can  be 
maintained  upon  it.  People  v.  Shall,  9  Oow.,  778 ;  People  v. 
Stearns,  21  Wend.,  414  ;  Burnet  v.  Bisco,  4  Johns.,  235. 

The  consideration  need  not  appear  on  the  face  of  the  written 
contract,  if  a  sufficient  legal  consideration  exists,  and  is  pleaded, 
and  proved  at  the  trial.  Id.  There  are  two  exceptions  to  this  rule. 
One  is  where  the  statute  of  frauds  requires  the  consideration 
to  be  expressed  in  the  agreement,  and  the  other  is  that  negotia- 
ble promissory  notes,  bills  of  exchange,  &c,  are  valid  in  the  form 
in  which  they  are  employed,  without  alleging  or  proving  anj 
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other  consideration  than  that  appearing  upon  their  face.  And 
if  a  negotiable  promissory  note,  or  a  bill  of  exchange,  is  trans- 
ferred before  it  is  due,  to  a  person  who  buys  it  in  good  faith,  and 
pays  value  for  it,  the  want  of  consideration  between  the  original 
parties  will  not  be  any  defense  to  an  action  by  such  holder.  See 
"  Promissory  Notes"  &c. 

Where  no  consideration  is  expressed  in  a  deed,  or  in  a  writ- 
ten unsealed  agreement,  parol  evidence  may  be  given  of  the 
actual  consideration,  in  order  to  give  effect  to  the  deed  or  agree- 
ment, if  such  deed  or  agreement  is  not  within  the  statute  of 
frauds  ;  and  so,  where  a  consideration  is  expressed  in  a  deed  or 
a  written  agreement,  an  other  and  a  different  one  may  be  proved. 
Frinkv.  Green,  5  Barb.,  455;  McCrea  v.  Purmort,  16  Wend.,  460; 
Adams  v.  Hull,  2  Denio,  306.  Where  a  written  unsealed  agree- 
ment purports  to  have  been  made  "  for  value  received,"  that  is  a 
sufficient  showing  of  a  consideration.  Prindle  v.  Caruthers,  1 B.  P. 
Smith,  425;  Miller  v.  Cook,  22  How.  Pr.,  66;  S.  C.  9,  E.  P. 
Smith,  495;  Brewster  v.  Silence,  4  Seld.,  207;  Cooper  v.  Bedrick, 
22  Barb.,  516 ;  Douglass  v.  Rowland,  24  Wend.  35. 

SECTION  V. 

KINDS   OP   CONSIDERATION. 

Several  different  terms  have  been  employed  to  designate  the 
nature  and  the  kinds  of  consideration ;  and  it  is  a  common 
practice  to  call  considerations  by  such  names  as  legal,  moral, 
equitable,  good,  sufficient,  and  the  like. 

There  is  no  harm  in  distinguishing  considerations  in  that  way, 
though  such  a  method  does  not  in  any  manner  assist  in  deter- 
mining what  kind  of  consideration  is  legally  sufficient.  A 
consideration  may  arise  from  some  benefit  which  is  received  by 
the  person  who  makes  the  promise ;  or,  it  may  arise  from  some 
detriment  sustained  by  the  person  to  whom  the  promise  is  made. 
It  is  not  necessary  that  there  should  be  a  concurrence  of  benefit 
to  one  party,  and  of  detriment  to  the  other,  in  order  to  constitute 
a  consideration.  If  the  party  promising  receives  a  benefit  for  his 
promise,  that  is  sufficient,  although  the  other  party  suffers  no 
detriment.  So,  if  the  party  promised  suffers  any  detriment,  that 
is  sufficient,  although  the  party  promising  does  not  receive  any 
benefit.  But  if  there  is  no  detriment  or  benefit  to  either  party, 
there  will  be  no  consideration.  The  making  of  a  payment  upon 
a  note  before  it  is  legally  demandable,  is  a  sufficient  cdnsidera- 
tion  for  an  agreement,  between  the  holder  and  the  maker,  that 
the  time  for  the  payment  of  the  balance  of  the  note  shall  be 
extended.  Newsam  v.  Finch,  25  Barb.,  175.  But  a  payment  by 
a  debtor  of  a  sum  of  money  which  is  actually  due  and  payable,  is 
no  consideration  for  an  agreement  by  the  creditor  to  forbear  or 
give  time  for  the  payment  of  the  residue.  Hunt  v.  Bloomer,  5 
Duer,  202 ;  Kellogg  v.  Olmstead,  28  Barb.,  96 ;  Paoodie  v.  King, 
12  Johns.,  426;  Gibson  V,  Benne,  19  Wend.,  389 ;  .Warfleld  v.  Wat- 
kms,  30  Barb.,  395,a 

(a)  Note  1. 
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Unless  there  is  what  the  law  considers  a  valuable  consideration, 
it  will  not  be  sufficient  to  sustain  an  action. 

A  mere  moral  obligation  is  not  sufficient  to  sustain  a  promise, 
unless  it  is  founded  upon  a  previous  legal  liability ;  and,  there- 
fore, under  the  former  law,  a  married  woman,  after  her  coverture 
ceased,  could  not  make  a  valid  legal  promise  to  pay  a  debt  which 
she  incurred  during  coverture.  Goulding  v.  Davidson,  28  Barb., 
438  ;  Watkins  v.  Halstead,  2  Sandf.,  311.  But  there  are  cases  in 
which  a  married  woman  may  now  make  valid  contracts  in  relation 
to  her  separate  property  ;  and  so  she  may  also  contract  personal 
liabilities.  See  "  Married  Women."  In  those  cases  in  which  she 
may  lawfully  contract,  she  may,  of  course,  make  herself  liable 
upon  her  promises.  If  one  person  volunteers,  without  any 
request  and  without  any  legal  obligation,  to  pay  the  debt  of  a 
third  person,  such  payment  does  not  give  any  right  of  action, 
and  a  subsequent  promise  will  not  give  a  right  of  action.  Ingra- 
ham  v.  G-ilbert,  20  Barb.,  151 ;  Eastwood  v.  Kenyon,  11  Ad.  & 
Ellis,  438;  Taylor  v.  Baldwin,  10  Barb.,  626.  So,  where  a  parent 
is  willing  to  support  his  infant  child,  and  a  relative,  without  his 
request,  but  with  his  assent,  receives  the  child  into  his  family  and 
supports  it  as  a  child  of  his  own,  no  agreement  on  the  part  of  the 
father  can  be  implied  to  pay  for  such  support,  and  a  subsequent 
promise  will  not  support  an  action.  Ghilcott  v.  Trimble,  13  Barb., 
502 ;  and  see  Johnson  v.  Gibson,  4  E.  D.  Smith,  ,  231. .  So,  an 
action  cannot  be  maintained  upon  a  note  given  by  a  person  to 
an  officer  of  a  benevolent  society,  for  his  initiation  fee  as  a  mem- 
ber, and  for  his  quarterly  dues.  Nash  v.  Russell,  5  Barb.,  556 ; 
and  see  Geer  v.  Archer,  2  Barb.,  420;  and  Ehle  v  Judson,  24 
Wend.,  97. 

When  there  has  once  been  a  valid  legal  right  of  action,  which 
is  barred  by  the  statute  of  limitations,  a  bankrupt's  or  an  insol- 
vent's discharge,  or  some  similar  rule  of  law,  the  liability  may 
be  revived  by  a  subsequent  promise.  In  such  cases  the  law 
merely  suspends  the  remedy,  and  the  consideration  is,  therefore, 
sufficient  to  sustain  a  promise.  But,  where  there  never  was  a 
legal  liability,  no  subsequent  promise  can  give  a  right  of  action, 
if  it  is  founded  upon  a  mere  prior  moral  obligation,  notwith- 
standing such  subsequent  promise  is  express,  and  even  reduced 
to  writing.  Geer  v.  Archer,  2  Barb.,  420 ;  Ehle  v.  Judson,  24 
Wend.,  97;  Ghilcott  v.  Trimble,  13  Barb.,  502;  Ingraham  v.  Gil- 
bert, 20  Barb.,  151 ;  Chaffee  v.  Thomas,  7  Oqw.,  358.  A  promis- 
sory note,  given  by  an  infant  is  not  void,  but  merely  voidable, 
if  he  elects  to  set  up  infancy  as  a  defense ;  and,  therefore,  a  rati- 
fication or  new  promise,  after  he  becomes  of  age,  will  be  binding 
upon  him.  Hodges  v  Hunt,  22  Barb.,  150  ;  Taft Sergeant,  18  Barb., 
320 ;  Bigelow  v.  Grannis,  2  Hill,  120 ;  Everson  v.  Carpenter,  17 
Wend,  419 ;  Goodsell  v.  Myers,  3  Wend.,  479.  But  the  promise 
must  be  made  to  the  plaintiff,  or  to  his  agent.  Id.,  lb. 

Sufficiency  of  consideration .]  If  the  consideration  is  legal,  and  is 
one  which  is  recognized  by  the  law  as  valuable,  it  need  not  be  of 
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any  particular  value;  nor  need  it  be  equal  to  the  importance 
of  the  obligation  assumed.  Parties  are  at  liberty  to  make  such 
contracts  as  they  please,  if  they  are  legal,  and  the  court  will  not 
inquire  into  the  adequacy  of  the  consideration.  The  slightest 
consideration  is  sufficient  to  support  the  most  onerous  obligation. 
Oakley  v.  Boorman,  21  "Wend.,  588 ;  Johnson  v.  Titus,  2  Hill,  606 ; 
Gilsey  v.  Wild,  1  Hilt.,  305;  Thomas  v.  Quintard,  5  Duer,  80. 
But  if  there  is  an  entire  want  of  consideration,  that  may  be  shown 
as  a  defense.  Id.,  lb. 

Where  the  plaintiff  claimed  that  a  sum  of  money  was  due  to 
him  from  the  defendant,  which  the  latter  denied,  but  he  offered 
to  pay  to  the  plaintiff  the  sum  claimed  by  him,  provided  he  would 
make  oath  to  the  correctness  of  his  claim,  which  the  plaintiff  did, 
by  making  oath  before  a  proper  magistrate,  and  he  then  demanded 
the  money  of  the  defendant,  who  was  held  liable  to  pay  the 
amount  so  demanded  and  sworn  to.  Brooks  v.  Ball,  18  Johns., 
337 ;  Bourke  v.  Duffy,  15  Abb.,  340.  And,  in  such  a  case,  the 
defendant  will  not  be  permitted  to  show  that  the  plaintiff  is  mis- 
taken, or  that  he  has  sworn  falsely  in  relation  to  the  justice  or 
the  accuracy  of  his  claim,  lb.  So,  an  agreement  by  the  defend- 
ant to  pay  what  a  certain  named  taxing  officer  should  say  was 
a  fair  charge  for  services  rendered  by  the  plaintiff,  as  a  lawyer, 
for  the  defendant,  is  a  valid  agreement,  and  the  defendant  will 
be  compelled  to  pay  the  amount  thus  settled  and  adjusted, 
especially  when  the  amount  taxed  is  merely  the  legal  taxable 
costs  in  the  case.  Culley  v.  Hardenburgh,  1  Denio,  508.  So  in  an 
action  against  a  common  carrier  to  recover  the  value  of  goods 
lost  by  him,  if  he  agrees,  after  suit  commenced,  that  he  will  pay 
the  amount  of  the  bill  of  the  articles  claimed  by  the  plaintiff, 
provided  the  latter  will  swear  to  the  bill,  this  agreement  is  legal 
and  valid,  and  if  the  plaintifl  accordingly  makes  an  affidavit  of 
such  bill,  and  of  the  amount,  this  will  be  evidence  of  the  defend- 
ant's liability,  and  the  affidavit  will  be  evidence  of  the  amounts 
of  the  demand.  Surd  v.  Pendrigh,  "  Hill,  502.  The  case  last 
cited  differs  from  some  other  cases  somewhat  similar,  for  the 
reason  that  in  this  case  the  promise  was  made  after  the  com- 
mencement of  the  action,  and  during  its  pendency,  while  in  the 
others  the  promise  was  made  before  the  action  was  brought. 

The  principle  of  the  rule  which  admits  such  promises  after  suit 
brought  is,  that  the  affidavit  is  competent  evidence  as  an  admis- 
sion of  the  defendant,  by  complying  with  his  request  to  make  it. 
It  could  not,  of  course,  be  considered  as  a  substantive  cause  of 
action,  because  it  occurred  while  the  suit  was  pending,  and  in  all 
cases  the  cause  of  action  must  be  perfect  before  it  is  commenced, 
or  it  will  fail.  Gfarrigue  v.  Loescher,  3  Bosw.,  579.  In  such  a  case, 
the  evidence  will  be  used  by  way  of  establishing  the  original 
cause  of  action,  by  way  of  admission,  instead  of  being  relied  on 
as  a  substantive  cause  of  action  itself.  The  making  of  an  affi- 
davit, or  the  taking  of  an  oath,  under  such  circumstances,  will 
be  equally  available  as  a  ground  of  defense  to  a  claim.     And  if  a 
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plaintiff  offers  to  be  satisfied  that  nothing  is  due  to  him,  provided 
the  defendant  will  make  an  affidavit  that  nothing  is  due,  a  com- 
pliance with  the  offer,  by  the  defendant,  by  making  such  affidavit, 
will  be  a  bar  to  the  plaintiff's  right  of  action.  Rourlce  v.  Duffy, 
15  Abb.,  340.  Whether  the  affidavit  is  true  or  false  is  of  no  con- 
sequence in  such  a  case,  for  the  making  of  the  affidavit  under 
such  circumstances,  is  a  consideration  sufficient  to  bar  the  right 
of  action.  lb.  And  the  defendant  need  not  deliver  the  affidavit 
to  the  plaintiff;  it  will  be  enough  if  he  shows  it  to  him,  and  then 
retains  it  in  his  own  custody.  lb. 

The  sale  of  a  chose  in  action  which  is  absolutely  void,  is  not 
a  sufficient  consideration  to  support  a  promise.  Sherman  v.  Bar- 
nard, 19  Barb.,  291.  An  executory  promise  to  pay  a  sum  of 
money  to  be  recanted  from  a  bargain  which  is  void  by  the  statute 
of  frauds,  as  in  the  case  of  a  parol  contract  for  the  sale  of  stand- 
ing timber,  is  not  binding  for  want  of  a  consideration  to  support 
it.  Silvernail  v.  Cole,  12  Barb.,  685 ;  and  see  Morey  v.  Town  of 
Newfane,  8  Barb.,  645.  And  it  may  always  be  shown  that  the 
consideration  is  fraudulent  or  illegal,  and  therefore  insufficient. 
lb. 

Every  consideration  must  have  some  value  and  reality,  and 
therefore,  the  assumption  of  a  supposed  liability  or  danger  which 
has  no  foundation,  either  in  law  or  in  fact,  is  not  a  valuable  or 
sufficient  consideration  to  sustain  an  action.  Silvernail  v.  Cole, 
12  Barb.,  685;  Sherman  v.  Barnard,  19  Barb.,  291. 

Prevention  of  litigation.]  The  law  favors  the  settlement  of  dis 
pntes  and  the  prevention  of  litigation.  The  settlement  of  a  suit 
or  the  compromise  of  a^doubtful^ claim,  is  a  good  consideration  foi 
a  promise  to  pay  money;  and  in  an  action  upon  such  a  promise,  it 
is  not  competent  for  the  defendant  to  show  that  nothing  was  due 
to  the  promisee  on  the  demand  which  had  been  adjusted.  Stewart 
v.  Ahrenfeldt,  4  Denio,  189.a  But  if  the  party  to  whom  the 
promise  is  made  has  fraudulently  concealed  material  facts,  not 
within  the  knowledge  of  the  other  party,  such  fraudulent  conduct 
may  be  shown  to  defeat  a  recovery  on  the  promise,  lb.  A  note 
which  is  given  upon  the  settlement  of  a  doubtful  claim  preferred 
against  the  maker,  will  be  upheld  as  founded  upon  a  sufficient 
consideration,  without  regard  to  the  legal  validity  of  the  claim. 
In  such  cases  it  matters  not  on  which  side  the  right  ultimately 
turns  out  to  be,  the  court  will  not  look  beyond  the  compromise. 
Russell  v.  Cook,  3  Hill,  504.  The  withdrawing  of  a  caveat  by  an 
heir-at-law  to  the  proving  of  the  will  of  his  ancestor,  is  a  sufficient 
consideration  to  support  a  promise  by  the  devisees  for  the  pay- 
ment of  a  specific  sum  of  money  to  the  heir.  Seaman  v.  Seaman 
12  Wend.,  381. 

In  all  such  cases  of  compromise  there  must  be  a  case  where 
there  could  be  some  pretense  of  a  claim  sustained,  though  the 
result  of  a  litigation  might  be  involved  in  doubt. 

If  the  claim  made  is  one  which  is  utterly  and  palpably  unten- 
able, either  in  fact  or  in  law,  no  action  will  lie  upon  the  compro- 

WAIT  12  (a)  NOTE  2. 
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mise  of  such  a  claim ;  as,  where  the  defendant  sold  by  a  verbal 
contract,  a  quantity  of  standing  trees,  then  growing  on  his  land, 
and  the  plaintiff  claimed  trees  which  the  defendant  insisted  he  did 
not  sell,  and  the  plaintiff  threatened  to  sue  the  defendant  for  the 
non-delivery,  and  he  gave  his  note  to  the  plaintiff  if  he  would 
recant  the  bargain.  In  an  action  upon  this  note,  it  was  held  that 
there  was  no  consideration  for  the  note,  because  there  was  no 
possible  legal  liability  on  the  part  of  the  defendant,  even  if  he  had 
made  such  an  agreement  and  then  refused  to  perform  it.  Silver 
nail  v.  Cole,  12  Barb.,  685;  Green  v.  Armstrong,  1  Denio,  550, 
McGregor  v.  Brown,  6  Seld.,  114. 

Where  the  possession  of  a  farm  and  some  other  matters  in  con- 
troversy between  the  parties,  were  submitted  to  arbitration,  and 
a  sum  of  money  and  possession  of  the  farm  were  awarded  to  the 
defendant,  who  brought  an  action  of  ejectment  to  recover  the 
possession ;  and  it  was  then  agreed  that  the  plaintiff  should  give 
up  possession  to  the  defendant,  and  that  the  defendant  should 
relinquish  his  claim  under  the  award,  and  pay  the  plaintiff  one 
hundred  and  fifty  dollars,  it  was  held  in  an  action  on  a  note  given 
to  secure  part  of  that  sum,  that  the  note  was  given  on  good  con- 
sideration and  was  valid,  the  subsequent  settlement  not  being 
affected  by  the  previous  award,  and  the  parties  having  authority 
to  vary  the  rights  acquired  under  it.  Hall  v.  Brown,  15  Johns.,  194. 

A.  being  entitled,  as  devisee,  to  a  share  of  an  estate,  the  divi- 
sion of  which  was  illegally  postponed  by  the  will,  until  ten  years 
after  the  death  of  D. ;  and  A.,  in  consideration  of  the  payment  of 
a  portion  of  the  fund  to  him,  to  be  deducted  from  his  portion  on 
the  final  division,  covenanted  with  the  executors  that  he  would 
not  sue  for  an  account,  &c,  until  D.'s  death  ;  and  this  covenant 
was  held  void  for  want  of  consideration,  because  the  money  which 
was  paid  to  A.  belonged  to  him,  so  that  he  did  not  receive,  and 
the  executors  did  not  pay,  the  money  before  it  was  due.  Converse 
v.  Kellogg,  7  Barb.,  590.  A.  sold  and  conveyed  land  to  B.,  and, 
to  quiet  A.'s  complaints  that  she  had  not  got  enough  for  it,  B. 
gave  her  his  note  for  a  further  sum ;  it  was  held  that  this  note 
was  without  consideration.  Geer  v.  Archer,  2  Barb.,  420. 

Forbearance^]  An  agreement  to  forbear  proceedings  at  law  for 
the  enforcement  of  a  valid  claim,  is  a  valid  consideration  for  a 
promise.  And  where,  in  consideration  of  forbearance  in  prose- 
cuting a  claim  which  is  due,  the  debtor  promises  to  raise  the  rate 
of  interest  from  six  to  seven  per  cent,  this  is  a  valid  consideration. 
Haggerty  v.  Allaire  Worlcs,  5  Sand.,  230,  237.  And  when  a  debt 
is  due,  and  the  creditor  forbears  collection  in  consideration  of  the 
guaranty  of  a  third  person  to  pay  the  debt,  this  is  a  sufficient 
consideration  to  make  the  guarantor  liable.  Watson  v.  Randall, 
20  Wend.,  201 ;  Jackson  v.  Eayner,  12  John.,  291 ;  Elting  v.  Yan- 
derh/n,  4  John.,  237  ;aand  under  the  former  law,  the  consideration 
must  have  been  stated  in  the  writing  which  contained  the  promise 
II).;  Brewster  v.  Silence,  4  Seld.,  207. 

So  where  a  person  has  a  lien  upon  property,  in  whatever  man- 

(a)  Note  3. 
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tier  the  lien  may  have  been  legally  obtained,  a  discharge  of  such 
lien,  at  the  request  of  a  persou  who  promises  to  pay  the  amount 
of  the  claim,  is  valid ;  but  the  promise  must  be  in  writing,  and 
it  must  state  the  consideration,  or  it  will  be  void  by  the  statute 
of  frauds.  Mallory  v.  Gillett,  7  E.  P.  Smith,  412. 

Assignment  of  a  debt  or  right  of  action.']  There  are  numerous 
demands  or  causes  of  action,  which  arise  upon  contract,  that  are 
assignable;  so  as  to  authorize  the  assignee  to  sue  in  his  own 
name  on  the  demand."  There  are  very  few  causes  of  action 
arising  upon  contract  which  may  not  be  assigned.  This  right  is 
not  a  new  one,  for  it  existed  long  before  the  enactment  of  the 
Code.  But,  before  the  Code,  a  cause  of  action  which  was  assigned 
must  have  been  sued  in  the  name  of  the  assignor  for  the  benefit 
of  the  assignee.  And  courts  of  law  protected  the  rights  of 
assignees  whenever  such  actions  were  brought.  But,  since  the 
Code,  every  assignee  is  authorized,  and  in  nearly  all  cases  he  is 
required,  to  sue  in  his  own  name.  See  Code,  %  111,  ante,  20. 

The  principles^  of  law  which  relate  to  the  rights  of  the  assignor, 
and  those  of  the  assignee,  have  not  been  changed,  except  so  far 
as  they  relate  to  the  remedy  by  action.  Every  cause  of  action, 
arising  upon  contract,  which  is  in  the  nature  of  a  debt,  or  which 
authorizes  the  recovery  of  damages  for  the  breach  of  a  contract, 
is  now  assignable;  and,  therefore,  judgments,  boTids,  mortgages, 
bills  of  exchange,  promissory  notes,  due  bills,  chattel  notes,  debts, 
accounts,  contracts  and  agreements,  may,  any  or  all  of  them,  be 
assigned  by  one  person  to  another  so  as  to  confer  a  right  of  action 
thereon  in  the  name  of  the  assignee.  When  a  contract  is  made, 
between  a  vendor  and  a  purchaser,  for  the  sale  and  delivery  of  per- 
sonal property,  and  the  vendor  fails  to  perform  his  part  of  the 
agreement,  the  purchaser  may  assign  his  right  of  action  to  an 
other  person,  who  may  sue  in  his  own  name  to  recover  the  dam- 
ages arising  from  such  breach  of  contract.  Sears  v.  Oonover,  34 
Barb.,  331.  In  case  of  the  death  of  the  purchaser,  his  executors 
or  administrators  could  maintain  an  action,  if  the  right  thereof 
had  not  been  assigned  by  the  purchaser  before  his  death.  lb. 

Whether  an  assignment  of  a  cause  of  action  transfers  the  legal 
title,  or  merely  an  equitable  one,  the  assignee  may  sue,  in  his 
own  name,  if  he  owns  the  entire  interest  in  it.  Hastings  v. 
McKinley,  1  E.  D.  Smith,  273.  A  guaranty  for  the  payment  of  a 
note  or  debt  is  assignable,  and  the  assignee  must  sue  in  his  own 
name.  Small  v.  Sloan,  1  Bosw.,  352.  So  the  assignee  of  a  note, 
payable  in  chattels,  must  sue  in  his  own  name,  if  he  is  entitled  to 
recover  the  amount  due  upon  such  note.  Combs  v.  Bateman,  10 
Barb.,  573. 

Where  a  claim  or  cause  of  action  has  been  assigned  in  writing, 
there  may  be  a  reassignment  of  it  without  writing;  and  if  the 
assignee  surrenders  the  written  assignment  to  the  assignor,  with 
the  understanding  that  the  assignment  is  to  be  from  thenceforth 
void,  and  the  assignor  accepts  the  writing  with  the  same  under- 
standing, this  will  operate  as  a  reassignment  of  the  claim.  Bali 

(a)  Note  4. 
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v.  Larlcin,  3  B.  D.  Smith,  555.    A  mere  lien  upon  property  which  J 
is  retained  in  the  possession  of  the  assignor  is  not  assignable.  \ 
Wing  v.  Griffin,  1  E.  D.  Smith,  162.     The  balance  which  is  due 
upon  an  unsettled  account  is  assignable,  and  the  assignee  may 
sue  in  his  own  name.  Allen  v.  Smith,  2  E.  P.  Smith,  415. 

"Where  a  sheriff  has  rendered  official  services  he  may  assign 
his  claim  for  the  fees  due  for  such  services;  but  he  cannot  assign 
a  claim  for  such  services  which  have  not  been  rendered.  Birlcbeck 
v.  Stafford,  23  How.  236;  8.  C,  14  Abb.,  285.  A  person  cannot 
assign  a  debt  against  himself  to  an  other.  And  where  one  mem- 
ber of  a  firm  assigned  "all  his  interest  in  and  to  the  property, 
goods,  wares  and  merchandise  and  debts  belonging  to  the  firm," 
to  a  third  person,  who  was  not  a  member  of  the  firm,  it  was  held, 
that  a  debt  owing  by  the  assignor  to  the  firm,  of  which  he  was 
a  member,  did  not  pass  by  such  assignment.  Van  Scoter  v.  Lef- 
ferts,  11  Barb.,  140.  An  action  for  the  breach  of  a  covenant 
running  with  the  land,  is  properly  brought  by  an  assignee  of  the 
lessor,  or  the  person  who  owns  the  land  at  the  time  the  covenant 
is  broken.  Beach  v.  Barons,  13  Barb.,  306. 

A  contract  which  provides  for  the  payment  of  a  specified  sum, 
annually,  to  two  persons  named,  during  the  life  of  the  one  living 
longest  gives  a  right  of  action  to  the  survivor  which  is  assign- 
able. Prindle  v.  Caruthers,  1  E.  P.  Smith,  425.  The  stockholders 
of  a  company  have  a  legal  right  to  claim  to  be  refunded  the 
amount  of  such  subscriptions  as  they  have  paid  in  for  a  purpose 
which  has  failed,  and  it  is  a  cause  of  action  arising  upon  contract, 
which  is  assignable.  Peclcham  v.  Smith,  9  How.,  436.  A  condi- 
tional agreement  between  the  assignor  and  the  assignee,  that 
they  would  share  the  amount  of  the  recovery  equally,  if  the 
claim  was  collected,  does  not  require  that  the  assignor  should  be 
a  co-plaintiff  in  an  action  to  recover  upon  such  assigned  claim, 
if  the  assignment  was  in  writing  and  was  absolute  on  its  face. 
Durgin  v.  Ireland,  4  Kern.,  322. 

So  where  the  indorser  of  a  note  purchased  it  upon  an  agree- 
ment that  the  consideration  to  be  paid  for  it  should  not  be  paya- 
ble until  the  note  was  collected,  it  was  held  that  the  title  to  the 
note  passed,  and  that  the  action  upon  the  note  was  properly 
brought  by  such  indorsee  or  assignee.  Oummings  v.  Morris,  11  E. 
P.  Smith,  625.  A  claim  for  unliquidated  damages,  which  arose 
from  a  breach  of  an  agreement  to  employ  and  pay  the  assignor 
for  working  as  a  mechanic,  is  assignable ;  and  the  action  must  be 
brought  in  the  name  of  the  assignee.  Monahan  v.  Story,  2  E.  D. 
Smith,  393.  Such  a  claim  is  a  chose  in  action.  lb.  So  where  a 
landlord  is  guilty  of  a  breach  of  his  covenant  in  a  lease,  by  not 
allowing  his  tenant  the  privilege  of  using  Oroton  water,  as  he  had 
agreed,  the  cause  of  action  is  assignable.  Munson  v.  Rily.  lb.,  130. 

Where,  a  vendor  is  guilty  of  a  breach  of  his  contract  to  deliver 
merchandise,  by  the  non-delivery  thereof,  the  cause  of  action  may 
be  assigned  after  the  breach,  and  the  assignee  may  sue  in  his 
own  name.   '.Dana  v.  Fiedler,  1 E.  D.  Smith,  464;  S.  C,  2  Kern.,  40 
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[     An  assignment  of  a  cause  of  action  will  be  valid,  and  it  will ' 

(  transfer  a  right  of  action  in  the  name  of  the  assignee,  though^ 

made  without  any  consideration.  Richardson  v.  Mead,  27  Barb., 

178 ;  Arthur  v.  Brooks,  14  Barb.,  533 ;  Clark  v.  Downing,  1  E.  D. 

Smith,  406 ;  Beach  v.  Raymond,  2  E.  D.  Smith,  497. 

A  non-negotiable  note,  for  the  payment  of  nionev  upon  a  con- 
tingency, may  be  transferred  or  assigned  by  mere  delivery,  so  as 
to  vest  a  right  of  action  in  the  assignee.  Loftus  v.  Clark,  1  Hilt., 
310 ;  Prescott  v.  Hull,  17  Johns.,  284.  Nearly  every  chose  in 
action  may  be  assigned  orally  and  by  delivery,  without  any  writ- 
^  ing.  Contracts  under  seal  may  be  thus  assigned.  Homer  v. 
Wood,  15  Barb.,  371.  So  of  a  mortgage  of  real  estate.  Green  v. 
Hart,  1  Johns.,  580 ;  or  of  a  judgment.1  Briggs  v.  Dorr,  19 
Johns.,  95  ;  Ford  v.  Stuart,  lb.,  342  ;  or  of  a  chattel  mortgage. 
Langdon  v.  Buel,  9  Wend.,  80.  ,, 

Where  a  debt  is  assigned,  the  assignment  carries  with  it  all 
the  collateral  securities  held  by  the  assignor  for  its  collection, 
although  they  are  not  mentioned  or  referred  to  in  the  assign- 
ment ;  upon  the  ground  that  in  such  cases  the  securities  are  inci- 
dents to  the  debt,  which  is  the  principal.  Parmelee  v.  Dann,  23 
Barb.,  463,  461 ;  Rose  v.  Baker,  13  Barb.,  230.b  The  assignment 
of  a  bond  or  debt  secured  by  a  mortgage,  passes  the  interest  in 
the  mortgage  to  the  assignee.  Jackson  v.  Blodget,  5  Cow.,  202 ; 
Langdon  v.  Buel,  9  Wend.,  80.  An  assignment  of  a  claim  which 
has  been  paid  is  a  nullity.  Cochran  v.  Sherman,  5  Duer,  13.  A 
joint  cause  of  action,  vested  in  two  or  more,  cannot  be  split  up 
into  several,  at  the  option  of  those  in  whom  it  is  vested ;  and 
separate  assignees  of  such  a  demand  cannot  maintain  separate 
actions  for  each  part.  Coster  v.  N.  Y.  and  Erie  R.  R.  Co.,  6  Duer, 
46,  47.  In  every  case  the  assignment  must  be  made  before  tho 
intended  assignee  commences  his  action ;  for  an  assignment  made 
after  the  action  is  commenced  will  be  of  no  avail,  and  the  plain- 
tiff will  fail  in  the  action.  Qarrigue  v.  Loescher,  3  Bosw.,  578. 

An  assignee  of  a  chose  in  action  takes  it  subject  to  every  equity 
which  existed  against  the  assignor  at  the  time  of  the  assignment, 
including  the  right  of  set-off,  ante,  20,  Code,  §  112 ;  see  the  nu- 
merous cases  collected  in  1  Abb.  Dig.,  270;  Bush  v.  Lathrop,  8 
E.  P.  Smith,  535,  538.  But  the  right  of  set-off,  or  the  equity, 
must  be  one  in  existence  at  the  time  of  the  assignment  or  it  will 
not  be  available,  and  where  an  insolvent  firm  deposited  money  in 
a  bank,  and  then  made  a  general  assignment  for  the  benefit  of 
creditors,  and  soon  after  that,  and  before  notice  of  the  assign- 
ment had  been  given  to  the  bank,  a  bill  against  the  firm  held  by 
the  bank  against  the  assignors,  greater  in  amount  than  the  sum 
on  deposit,  fell  due,  and  was  charged  by  the  bank  in  account' 
with  the  firm;  it  was  held  that  this  sum  could  not  be  set  off, 
and  that  the  general  assignee,  after  a  demand  of  the  sum  on 
deposit,  was  entitled  to  recover  it  of  the  bank.  Beckwith  v.  Union 
Bank  of  New  York,  5  Seld.,  211;  &.  C,  4  Sand.,  604.  A 

So  where  a  demand  is  liquidated,  and  it  is  assigned  in  good 

(a)  Note  5.        (ft)  Note  6. 
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faith,  and  for  a  valuable  consideration,  before  it,  becomes  due,  it 
is  not  subject  to  a  set-off  in  favor  of  the  debtor  of  a  like  demand 
against  the  assignor,  and  payable  to  the  debtor,  although  it  was 
\  in  existence  at  the  time  of  making  such  assignment,  if  it  was  not 
then  due.  Watt  v.  Mayor  of  New  Yorlc,  1  Sand.,  23.  So  where 
an  account  is  assigned,  and  the  assignees  bring  an  action  to  col- 
lect it,  the  defendant  cannot  set  off  a  promissory  note  of  the 
assignor,  unless  it  was  held  by  him  at  the  time  of  the  assignment, 
and  unless  it  was  then  due.  Wells  v.  Stewart,  3  Barb.,  40. 

When  an  action  is  brought  by  an  assignee,  in  his  own  name, 
upon  a  chose  in  action  which  is  not  negotiable,  and  the  defend- 
ant seeks  to  set  off  a  claim  in  his  own  favor,  he  must  prove  that 
the  claim  belonged  to  him  before  notice  of  the  assignment.  Sili- 
man  v.  Holt,  3  E.  D.  Smith,  139.  The  admissions  of  the  assignor, 
which  are  made  while  he  is  the  owner  of  a  chose  in  action,  are 
not  evidence  against  the  assignee.  See  Evidence,  title  Admissions. 

And  there  are  numerous  cases  in  which  causes  of  action  aris- 
ing upon  tort  may  be  assigned,  and  in  which  the  assignee  may 
also  sue  in  his  own  name,  the  assignment  of  any  such  chose  in 
action,  or  of  any  such  right  of  action  for  a  tort  is  a  valid  con- 
sideration, and  the  assignee  may  be  compelled  to  pay  the  purchase 
price,  in  an  action  brought  for  that  purpose. 

^Assigning  a  cause  of  action  arising  from  a  tort.  It  was  formerly 
held,  that  a  cause  of  action  which  arose  out  of  a  wrongful  act 
or  tort,  was  not  assignable.  Gardner  v.  Adams,  12  Wend.,  297. 

But,  the  course  of  the  decisions  in  this  state  has  made  a  very 
wide  and  material  change  in  the  law  in  that  respect.  Under  the 
old  rule,  if  the  cause  of  action  for  a  tort,  was  an  existing  one,  it 
could  not  be  assigned. 

The  next  step  taken  by  the  courts  was  to  hold,  that  though  a 
cause  of  action  for  a  tort  was  not  assignable,  yet  if  a  chattel  was 
in  the  possession  of  one  who  was  not  entitled  to  it,  the  true  owner 
might  sell  it  so  as  to  give  the  purchaser  a  right  to  demand  it,  and 
to  maintain  an  action  against  the  wrong-doer  for  a  conversion  of 
the  property,  if  he  refused  to  give  it  up  on  demand.  Hall  v.  Bol>- 
inson,  2  Oomst.,  293;  Van  Hassell  v.  Borden,  1  Hilt.,  128.  Fol- 
lowing this  principle,  the  courts  now  hold  that  any  cause  of  action 
for  a  tort  to  property  is  assignable,  whether  the  cause  of  action  is 
perfect  at  the  time  of  the  assignment  or  not. 

When  a  complete  and  perfect  right  of  action  exists  in  favor  of 
one  person  against  another  for  the  wrongful  conversion  of  per- 
sonal property,  this  right  of  action  may  be  assigned  so  as  to  give 
the  assignee  a  right  of  action  in  his  own  name;aand  in  such  a 
case  no  demand  need  be  made  by  the  assignee  before  bringing 
his  action.  McKee  v.  Judd,  2  Kern.,  622.  An  assignment  for  the 
benefit  of  creditors,  confers  upon  the  assignee  such  a  right  of 
action  in  his  own  name.  lb. 

But  if,  at  the  time  of  the  assignment,  the  cause  of  action  is 
not  perfect,  as  where  personal  property  is  wrongfully  in  the  hands 
of  another,  but  no  demand  has  been  made  for  it  previous  to  a 

(a)  Note  1. 
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sale  or  assignment  of  the  property,  the  assignee  must  make  a 
proper  demand  of  the  property  before  he  can  recover.  Van  Has- 
sell  v.  Borden,  1  Hilt.,  128;  McGinn  v.  Worden,  3  E.  D.  Smith, 
355;  Cass  v.  New  York  and  New  Haven  B.  B.,  1  E.  D.  Smith, 
522;  Robinson  v  Weeks,  6  How.,  161;  Howell  v.  Kroose,  4  E.  D. 
Smith,  357;  Sherman  v.  Elder,  1  Hilt.,  178."  The  assignee  in 
order  to  maintain  his  action,  must  show  either  that  a  perfect 
cause  of  action  existed  and  was  assigned  to  him,  or  that  the  pro 
perty  was  sold  or  assigned  to  him,  and  that  a  proper  demand  has 
been  made  therefor.  lb.  So  in  every  other  case,  if  the  assignor 
was  bound  to  do  any  act  or  make  any  demand  before  a  right  of 
action  could  exist,  it  must  be  shown  that  either  the  assignor  did 
such  act  or  made  such  demand  before  the  making  of  the  assign- 
ment, or  that  the  assignee  did  it  afterwards  and  before  his  action 
was  brought.  lb. 

When  property  is  sold  or  assigned,  which  had  been  converted  ( 
by  another  by  a  sale  thereof  before  the  assignment,  no  action 
can  be  maintained  by  such  assignee  for  such  conversion.  Duett  v. 
Cudlipp,  1  Hilt.,  166.  And  if  the  property  has  passed  out  of  the 
hands  of  the  person  who  sold  it  before  the  assignment  was  made, 
a  subsequent  demand  of  the  property  of  him  by  the  assignor,  will 
not  give  a  right  of  action.  lb.  In  such  a  case,  the  cause  of  action 
is  perfect  at  the  time  the  assignment  is  made,  and  the  cause 
of  action  itself  for  such  conversion,  and  not  the  property,  is  the 
proper  subject  of  the  assignment.  lb.,  Hill  v.  Govell,  1  Oomst..  522, 

Where  an  innkeeper  is  liable  to  a  guest  for  money  stolen  from 
him  while  such  guest,  the  claim  is  assignable,  and  the  assignee 
may  sue  in  his  own  name.  Stanton  v.  Leland,  4  E.  D.  Smith,  88, 
So  of  a  claim  against  carriers  for  goods  which  they  have  lost. 
Freeman  v.  Newton,  3  E.  D.  Smith,  246.  So  of  a  claim  against 
a  common  carrier  for  negligence  in  not  transporting  and  deliver- 
ing goods  committed  to  his  charge  for  that  purpose.  Smith  v. 
New  York  &  New  Haven  B.  B.  Co.,  28  Barb.,  605;  S.  C,  16 
How.,  277.  So  where  goods  in  the  charge  of  a  common  carrier 
had  been  damaged,  and  were  sold  by  him,  and  the  consignor 
assigned  "all  his  interest  in  the  goods"  to  the  plaintiff,  this  was 
held  to  be  a  valid  assignment  of  the  right  of  action  for  the  non- 
delivery of  the  goods.  Waldron  v.  Willard,  3  E.  P.  Smith,  466; 
Foy  v.  Troy  &  Boston  B.  R.  Co.,  24  Barb.,  382.  So  a  claim  for 
damages  for  injuring  or  destroying  personal  property  is  also 
assignable.  Butler  v.  New  York  &  Erie  B.  B.  Co.,  22  Barb.,  110. 
So  of  a  claim  for  reimbursement  for  money  obtained  by  a  fraud- 
ulent settlement.  Sheldon  v.  Wood,  2  Bosw.,  267.  So  when  the 
cause  of  action  arises  upon. contract,  the  mere  fact  that  there  is 
fraud  in  the  transaction  does  not  prevent  the  claim  from  being 
assignable.  Brady  v.  Bissell,  1  Abb.,  76;  French  v.  White,  5  Duer, 
254;  Byxbie  v.  Wood,  10  E.  P.  Smith,  607. 

When  money  is  lost  in  gaming,  the  claim  is  assignable.  Meech 
v.  Stoner,  5  E.  P.  Smith,  26;  Hendrickson  v.  Beers,  6  Bosw.,  639. 
It  is  not  a  mere  personal  privilege  of  the  loser  to  recover  it.  lb. 

(a)  Note  8. 
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When  a  common  carrier  has  a  right  of  action  against  a  wrong 
doer  for  an  injury  done  to  the  goods  in  his  possession,  such  right 
of  action  is  assignable.  Merrick  v.  Brainard,  38  Barb.,  574.  So 
a  claim  of  a  public  officer  against  an  intruder  who  has  wrong- 
fully received  the  fees  of  his  office  is  assignable.  Piatt  v.  Stout, 
14  Abb.,  178.  So  when  a  sheriff  neglects  to  arrest  a  debtor  upon 
an  execution  issued  against  his  person,  by  reason  whereof  he  is 
liable  to  an  action,  such  right  of  action  is  assignable.  Dininny  v. 
Fay,  38  Barb.,  18. 

Claims  not  assignable.']  Although  there  are  so  many  cases  in 
which  a  cause  of  action  for  a  tort  is  assignable,  there  are  many 
other  cases  in  which  it  is  not  assignable.  And  the  general  rule  in 
relation  to  cases  not  assignable  is  this :  when  the  right  of  action 
is  for  a  personal  injury,  or  for  personal  damage,  not  connected 
with  the  possession  or  right  to  property,  the  claim  is  a  personal 
one,  and  so  long  as  it  remains  unliquidated  it  is  not  assignable. 
The  general  rule  of  law  is,  that  claims  for  mere  personal  torts  die 
with  the  injured  person,  and  such  claims  are  not  assignable. 

A  right  of  action  for  personal  injuries  which  have  been  received 
in  conseqence  of  a  collision  of  cars  upon  a  railroad  is  not  assign- 
able. Hodgman  v.  Western  R.  B.  Co.,  7  How.,  492.  So  of  a  claim 
where  the  assignor  was  injured  by  the  negligence  of  the  agents 
of  a  railroad  in  managing  and  moving  the  cars.  Purple  v.  Hud- 
son River  B.  B.  Co.,  1  Abb.,  33;  S.  C,  4  Duer,  74.  A  cause  of 
action  for  slander  is  not  assignable.  Nash  v.  Hamilton,  3  Abb., 
35.  But  after  the  claim  has  resulted  in  a  verdict  and  judgment 
in  favor  of  the  injured  party,  the  verdict  and  judgment  are 
assignable.  lb. 

The  interest  which  one  of  the  next  of  kin  has  in  the  damages 
which  are  recoverable  by  statute,  (Laws  1847,  ch.  450,  as  amended 
1849,  ch.  256,)  when  a  person  is  killed  by  the  wrongful  act,  neg- 
lect or  default  of  another,  is  assignable.  Quin  v.  Moore,  1  E.  P. 
Smith,  432.  Such  a  cause  of  action  arises  on  the  death  of  the 
person,  and  as  a  consequence  of  it.  lb.  But  where  the  cause  of 
action  arises  out  of  the  damages  resulting  from  a  false  and  fraud- 
ulent representation  by  one  person  as  to  the  solvency  of  an  other, 
such  right  of  action  is  not  assignable.  Zabriskie  v.  Smith,  3 
Kern.,  322;  Hyslop  v.  Bandall,  11  How.,  97;  S.  C,  4  Duer,  660; 
and  see  Borst  v.  Baldwin.  30  Barb.,  180;  S.  C,  17,  How.,  285;  8 
Abb.,  351.  So  a  right  of  action  to  have  promissory  notes,  bills 
of  exchange,  bonds  and  mortgages,  or  other  securities,  surren- 
dered and  canceled  on  the  ground  of  usury,  is  one  that  is  not 
assignable.  Boughton  v.  Smith,  26  Barb.,  635. 

Labor  and  services.]  No  consideration  is  more  frequent  than 
that  which  arises  from  the  performance  of  work  by  laborers  and 
mechanics,  the  rendering  of  professional  services,  and  very  numer- 
ous other  similar  cases.  And,  when  such  labor  or  service  is 
performed  for  an  other,  at  his  express  request ;  or,  when  it  is  done 
in  pursuance  of  an  implied  request  which  the  law  recognizes  aa 
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valid  and  binding  upon  the  person  for  whom  it  is  rendered,  it  will 
be  a  sufficient  consideration  to  maintain  an  action. 

If  one  person  requests  an  other  to  render  services  for  a  third 
person,  and  the  service  is  rendered  accordingly,  an  action  will  lie 
against  the  party  who  made  the  request,  for  the  value  of  the 
service  rendered.  Services  which  are  rendered  gratuitously  with- 
out a  prior  request,  and  without  any  expectation  of  compensation, 
cannot  he  made  the  ground  for  an  action  against  the  person  for 
whom  such  service  was  rendered.  And,  when  the  relations  of 
the  parties  are  such  that  compensation  for  services  is  not  expect- 
ed, no  action  will  he  to  recover  pay  for  them." 

Where  a  woman  has  lived  with  a  man  as  his  wife,  and  she  sup- 
posed that  she  was  such,  but  she  subsequently  discovered  that 
the  marriage  between  them  was  void,  she  cannot  maintain  an 
action  to  recover  for  her  services,  upon  an  implied  promise  to  pay 
for  them.  Cropsey  v.  Sweeny,  27  Barb.,  310.  Where  a  daughter 
resides  with  her  father,  and.  renders  services  for  him  in  the  ordi- 
nary duties  of  the  household,  and  he  provides  for  her,  and  sup- 
plies her  wants,  there  will  not  be  any  implied  promise  to  pay  her 
wages.  Dye  v.  Kerr,  15  Barb.,  444.  So  a  stepfather  is  not  bound 
by  law  to  support  his  stepchildren,  nor  is  he  entitled  to  their  ser- 
vices, but  if  they  live  with  such  stepfather  in  the  manner  that 
natural  children  do,  and  render  similar  services,  that  will  not 
give  any  right  of  action.  Sharp  v.  Cropsey,  11  Barb.,  224 ;  Wil- 
liams v.  Hutchinson,  5  Barb.,  122 ;  S.  C,  3  Oomst.,  312. 

Where  a  minor  was  indentured  as  an  apprentice,  and  rendered 
services  as  such,  and  then  discovered  that  the  indentures  were 
void,  it  was  held  that  no  action  would  lie  to  recover  pay  for  the 
services  so  rendered.  Maliby  v.  Harwood,  12  Barb.,  473. 

And  where  a  person  renders  valuable  services  for  an  other,  but 
there  is  no  prior  express  or  implied  request,  no  action  will  lie  to 
recover  compensation.  Frear  v.  Harderibergh,  5  Johns.,  273; 
Bartholomew  v.  Jackson,  20  Johns.,  28.  This  rule  may  operate 
harshly  in  some  cases,  but  it  is  founded  upon  the  principle  that 
one  man  cannot  make  an  other  his  debtor  without  the  consent  of 
the  party  who  is  to  be  charged.  The  cases  which  have  been  cited 
are  sufficient  to  show  in  what  cases  no  action  will  lie  for  services 
rendered  gratuitously,  or  without  a  prior  request,  &c. 

But,  in  the  usual  course  of  business  transactions,  there  is  almost 
always -an  express  or  an  implied  request  to  perform  the  services 
rendered ;  or,  they  are  performed  under  circumstances  from  which 
there  is  a  legal  liability  to  pay  for  them.  And  there  is  no  class 
of  actions  more  frequently  brought  than  those  relating  to  labor 
and  services  rendered,  &c. 

Promise  for  a  promise]  A  promise  is  a  good  consideration  for 
a  promise.  And  a  great  part  of  the  executory  contracts  which  are 
made,  consists  of  nothing  more  than  a  promise  for  a  promise.  For 
instance,  two  persons  enter  into  a  written  contract,  and  each  of 
them  stipulates  with  the  other  that  he  will  do  some  specified 
thing,  by  a  particular  time,  and  neither  of  them  performs  the 
Wait        13  («)  Note  9. 
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contract,  or  any  part  of  it,  at  the  time  it  is  made.  Now,  it  is 
evident  that  the  only  consideration  which  exists,  in  such  a  case, 
is  a  promise  for  a  promise.  And  such  a  contract  is  as  binding 
upon  the  parties  as  though  one  of  them  had  paid  money  or 
delivered  property  to  the  other,  in  consideration  of  which  the 
latter  promised  to  do  some  specified  thing.  Briggs  v.  Tillotson, 
8  Johns.,  304;  Houghtaling  v.  Banden,  25  Barb.,  21;  Sage  v. 
Haza/rd,  6  Barb.,  179.  It  is  sometimes  said  that  both  parties 
must  be  bound  at  the  same  time,  or  that  neither  will  be  bound; 
and,  when  the  sole  consideration  in  a  contract  consists  in  the 
mutual  promises  of  the  parties,  it  is  true  that  both  must  be 
bound,  or  that  neither  is  bound ;  but  the  rule  applies  to  those 
cases  only  in  which  the  contract  is  executory  on  both  sides, 
either  wholly  or  in  part ;  because  if  the  contract  is  executed  on 
one  side,  either  wholly  or  partially,  then  there  would  clearly 
be  an  executed  consideration  on  that  side,  and  there  would  not 
be  any  promise  for  a  promise. 

There  is  a  class  of  cases  in  which  no  promise  is  given  for  a 
promise,  and  yet  there  may  be  a  valid  contract  in  pursuance  of 
a  request  and  promise  made  by  one  party. 

If  a  master  sends  his  servant  to  a  merchant,  with  a  request  to 
the  merchant  to  sell  certain  goods  to  such  servant,  and  promises 
that  he,  the  master,  will  pay  for  them,  the  merchant  will  not  be 
bound  to  deliver  the  goods ;  but  if  he  does  comply  with  the 
request,  and  delivers  the  goods,  the  master  is  liable  to  pay  for 
them.  L'Amoreux  v.  Gould,  3  Seld.,  349.  In  such  a  case,  the 
merchant's  compliance  with  the  master's  request  is  all  that  is 
necessary ;  and,  when  the  goods  are  delivered,  there  will  be  that 
mutuality  of  consideration  which  the  law  requires. 

And,  besides  that  view,  there  is  another  which  is  equally  plain. 
If  the  master  sends  such  a  request  and  promise,  it  will  be  a  con- 
tinuing request  and  promise  until  it  is  withdrawn,  or  until  it  is 
complied  with ;  and,  if  the  goods  are  delivered  before  the  request 
and  promise  are  withdrawn  by  the  master,  then  the  contract  will 
be  executed  on  the  part  of  the  merchant,  and  executory  on  the 
part  of  the  master ;  and  in  such  a  case  it  is  very  clear  that  there 
is  a  valid  consideration  and  liability  to  pay  for  the  goods. 

This  principle  is  one  which  is  of  daily  application,  and  mer- 
chants, manufacturers  and  mechanics  purchase  a  large  proportion 
of  their  stocks  of  goods  upon  orders  which  are  forwarded  to  those 
with  whom  they  deal.  And  it  is  the  same  principle  which  gov- 
erns transactions  in  all  those  cases  in  which  a  person  keeps  an 
open  account  with  a  merchant,  by  sending  for  goods  from  time 
to  time,  and  buying  upon  credit.  There  is  one  exception  to  the 
rule,  as  to  mutuality  of  promises,  even  in  those  cases  in  which 
the  contract  is  executory  on  both  sides,  and  that  is,  when  one  of 
the  parties  is  an  infant.  The  infant  is  not  bound,  though  the 
adult  is.  But  the  reason  for  this  rule  which  makes  the  adult 
liable,  is  that  the  infant's  promise  is  not  void,  but  voidable  at 
his  election ;  and,  therefore,  if  he  elects  to  hold  it  valid,  the 
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adult  cannot  complain.  WiUard  v.  Stone,  7  Oow.,  22 ;  Hunt  v. 
Pedke,  5  Oow.,  475. 

Subscriptions  and  contributions.]  Subscriptions  for  shares  of 
stock,  in  an  incorporated  company,  or  joint-stock  company,  are 
valid  and  binding,  because  the  shares  which  the  party  is  entitled 
to  receive,  will  constitute  a  sufficient  consideration  for  his  sub- 
scription. Battershall  v.  Davis,   31  Barb.,  323. 

How  far  a  voluntary  subscription  for  charitable  purposes,  as 
for  alms,  education,  religion,  or  other  public  uses,  is  binding,  is 
not  yet  fully  settled.  The  extent  to  which  the  courts  of  this 
state  have  gone  in  holding  them  binding  is,  to  hold  that  if  the 
subscription  shows  a  consideration  upon  its  face;  or,  if  it  con- 
tains a  request  that  any  act  shall  be  done,  and  then  it  is  shown 
that  there  has  been  a  compliance  with  such  request,  this  will 
render  the  subscription  valid.  Barnes  v.  Perine,  2  Kern.,  18,  24; 
S.  C.,  15  Barb.,  249;  and  9  Barb.,  202;  Stewart  v.  Trustees  of 
Hamilton  College,  2  Denio,  403;  S.  C,  1  Comst.,  581;  Stoddard 
v.  Cleveland,  4  How.  Pr.  E.,  148 ;  Reformed,  &c,  Church  v.  Brown, 
29  Barb.,  335;  S.  C,  17  How.  Pr.  R.,  287.a 

If  a  subscription  is  under  seal,  the  want  of  consideration  may 
be  shown,  just  as  though  no  seal  were  attached.  3  R.  S.,  691,  § 
109,  5th  ed. ;  Wilson  v.  Baptist  Ed.  Soc,  10  Barb.,  308. 

Subscriptions  for  the  purpose  of  building  plank  roads,  or  for 
other  similar  purposes,  are  so  common  that  some  of  the  cases  may 
be  properly  noticed  in  this  place. 

The  general  statutes  relating  to  the  incorporation  of  plank  roads 
and  turnpike  companies  will  be  found  in  2  R.  S.,  488-516,  5th  ed. 

A  person  who  merely  signs  the  preliminary  subscription  for  the 
formation  of  a  plank  road  company,  but  who  refuses  to  subscribe 
the  articles  of  association  of  such  company,  is  not  liable  upon  such 
subscription,  and  no  action  will  lie  against  him  for  the  recovery 
of  the  amount  so  subscribed.  Poughheepsie  and  Salt  Point  Plank 
Road  Co.  v.  Griffin,  10  E.  P.  Smith  (24  K".  Y.),  150;  reversing  S.  C, 
21  Barb.,  454.  But  it  is  not  necessary  that  a  person  should  sign 
the  articles  of  association  with  his  own  hand  in  order  to  render 
him  liable ;  if  any  other  person  signs  his  name  to  them  by  his 
direction,  that  will  be  sufficient.  And  there  may  be  instances  iu 
which  a  person  is  liable  to  pay  the  amount  subscribed,  although 
the  agreement  signed  is  one  not  forming  any  portion  of  the  articles 
of  association.  In  one  case  the  agreement  was  in  the  following 
form,  "We,  the  subscribers,  for  value  received,  promise  to  pay 
John  R.  Boyd  and  Isaac  Wood  one  hundred  dollars  for  each  share 
by  us  subscribed  and  set  opposite  our  respective  names,  for  the  pur- 
pose of  building  a  plank  road  from  the  Whitehall  and  Granville 
turnpike  to  the  road  running  north  and  south  past  the  Methodist 
church,  and  that  said  Boyd  and  Wood  shall  have  the  right,  and 
we  hereby  authorize  them  to  transfer  our  subscriptions  to  a  com- 
pany hereafter  to  be  formed  for  the  purpose  of  building  said  road, 
January  7,  1850." 

To  this  instrument  the  defendant  signed  his  name,  "T.  T 

(a)  Note  10. 
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Vaughan,  me  share,  $100,"  and  it  was  also  signed  by  a  numbei 
of  other  persons.  On  the  30th  day  of  November,  1850,  such  plank 
road  corporation  became  duly  organized  and  incorporated,  and 
on  that  day,  the  said  Boyd  and  Wood,  by  an  instrument  in  writ- 
ing, duly  assigned  and  transferred  said  subscription  to  the  cor- 
poration so  organized.  In  an  action  by  the  corporation  against 
Vaughan  on  this  subscription,  the  court  held  that  he  was  not  a 
subscriber  to  the  articles  of  association  nor  a  member  of  the  com- 
pany. But  it  was  further  held  that  the  defendant  was  liable  to 
pay  the  amount  of  his  subscription,  that  the  words  "for  value 
received,"  contained  in  that  instrument,  expressed  a  sufficient  con- 
sideration, that  the  presumptive  consideration  was  sufficient  unless 
rebutted,  which  was  not  done,  and  that  the  defendant  was  there- 
fore liable,  not  as  a  subscriber  to  the  capital  stock  of  the  company, 
but  upon  his  independent  promise  made  upon  a  sufficient  con- 
sideration. Eastern  Plank  Road  Co.  v.  Vaughan,  4  Kern.,  546;  S. 
O.,  20  Barb.,  155. 

The  assignment  of  this  subscription  need  not  express  any  con- 
sideration other  than  that  contained  in  such  subscription,  and  the 
object  for  which  it  was  given.  lb.,  and  see  Richardson  v.  Mead, 
27  Barb.,  178.  On  every  subscription  for  such  stock,  there  is  an 
implied  promise  to  pay  for  it.  Rensselaer  and  Washington  Plank 
Road  Co.  v.  Wetsel,  21  Barb.,  56,  and  cases  there  cited;  Buffalo  and 
N.  Y.  City  R.  R.  Co.  v.  Dudley,  4  Kern.,  337.  On  a  refusal  to  pay, 
the  corporation  may  avail  itself  of  the  right  of  declaring  a  forfeit- 
ure of  the  defendant's  stock ;  but  the  corporation  is  not  limited 
to  such  right,  which  is  merely  cumulative,  but  may  maintain 
an  action  against  the  defendant  to  recover  the  amount  of  his  sub- 
scription. M.,  Buffalo  and  N.  Y.  City  R.  R.  Co.  v.  Dudley,  4  Kern., 
337.  But  if  the  corporation  avails  itself  of  the  right  to  declare  a 
forfeiture  of  the  stock  of  a  subscriber  for  non-payment  of  install- 
ments, an  action  cannot  afterwards  be  maintained  by  the  corpora- 
tion for  the  recovery  of  any  part  of  such  subscription.  Small  v. 
Herkimer  Manufacturing  Co.,  2  Oomst.,  330.  Conditional  sub- 
scriptions for  the  stock  in  a  plank  road  corporation  are  void, 
because  they  are  contrary  to  public  policy."  And  where  the  sub- 
scription of  the  defendant  was  "upon  condition  that  said  road 
shall  be  laid  by  Fayette  village  and  Guildford  Center,"  it  was 
held  that  no  action  could  be  maintained  upon  the  subscription. 
Butternutts  and  Oxford  Turnpike  Co.  v.  North,  1  Hill,  518.  So 
where  the  defendant  subscribed  for  stock  upon  the  condition  that 
the  road  was  extended  two  miles  and  a  half  beyond  the  terminus 
specified  in  the  articles  of  association  which  were  subscribed  by 
other  persons,  the  subscription  was  held  void.  Fort  Edward  &c, 
Plank  Road  Co.  v.  Payne,  1  E.  P.  Smith  (15  N.  Y.),  583.  It  is 
not  necessary  that  the  whole  amount  of  the  capital  stock  of  a 
plank  road  company  should  be  subscribed  before  the  articles  of 
association  can  be  filed  in  the  office  of  the  secretary  of  state;  it 
is  sufficient  when  stock  to  the  amount  of  at  least  five  hundred 
dollars  for  every  mile  of  the  road  intended  to  be  built,  shall  be 

(a)  Note  11. 
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in  good  faith  subscribed  and  five  per  cent  paid  thereon.  iSglifflecrz   ; 
tady  and  Saratoga  Plank  Road  Company  v.  Thatcher,  1  Kern.  ,162,-} 

Nor  is  it  necessary  that  a  subscriber  should  have  paid  the  five 
per  cent  specified  in  the  statute  at  the  time  of  subscribing  to 
render  him  liable  ;  nor  is  it  indispensable  to  his  liability  that  he 
should  have  paid  it  at  all ;  for,  if  five  per  cent  of  the  entire  sub- 
scription has  been  paid,  that  will  be  sufficient  to  comply  with 
the  statute.  Rensselaer  &  Washington  Plank  Road  Co.  v.  Barton, 
2  E.  P.  Smith  (16  K  Y.),  457,  note.  After  a  plank  road  company 
is  duly  organized,  and  the  articles  of  association  have  been  duly 
filed,  the  directors  have  authority  to  enforce  the  payment  of  sub- 
scriptions for  stock  before  the  whole  capital  has  been  subscribed. 
Schenectady  &  Saratoga  Plank  Road  Co  v.  Thatcher,  1  Kern.,  102. 
A  subscriber  for  stock  is  liable  to  the  company  for  the  amount 
of  his  subscription,  notwithstanding  he  may  have  assigned  his 
shares,  after  the  calls  were  made,  and  before  they  were  payable, 
even  when  he  has  transferred  them  to  a  responsible  person,  and 
has  had  the  transfer  made  upon  the  books  of  the  company,  and 
an  account  opened  with  such  purchaser.  lb.  The  legislature  has 
power,  under  the  Revised  Statues,  and  the  general  plank  road 
law,  to  alter  the  charters  of  such  companies ;  and,  therefore,  if 
the  legislature  authorizes  an  increase  of  the  capital  stock  of  the 
company,  and  also  authorizes  the  employment  of  a  portion  of  its 
capital  in  the  construction  of  a  branch  road,  not  authorized  by 
the  original  organization,  this  will  be  valid,  and  the  stockholder 
will  be  bound,  although  such  acts  are  done  against  his  will  or 
consent.  lb.  Buffalo  &  N.  Y.  City  R.  R.  Co.  v.  Dudley,  4  Kern., 
337.  But,  although  the  legislature  has  power  to  alter  the  charter 
of  a  company,  the  directors  of  the  company  cannot  make  any 
alteration  therein  unless  it  is  made  in  pursuance  of  the  law  under 
which  the  organization  is  effected ;  and  therefore  the  directors 
of  a  company  have  no  power,  after  the  formation  of  a  company, 
to  extend  the  main  line  of  the  road  to  a  point  beyond  that 
originally  specified  in  the  articles  of  association,  nor  to  increase 
its  capital  stock,  without  the  written  consent  of  the  persons 
owning  two-thirds  of  the  stock,  or  a  majority  of  the  inspectors, 
&c,  as  provided  in  the  first  section  of  the  plank  road  act ;  and 
any  exercise  of  such  acts  is  illegal  and  unauthorized,  and  will 
exonerate  the  original  stockholders  from  all  liability  to  pay  their 
subscriptions.  Macedon  &  Bristol  Plank  Road  Co.  v.  Lapham,  18 
Barb.,  312.  And  the  fact  that  a  stockholder  participates  iu  the 
proceedings  of  the  company  for  the  extension  of  such  road,  and 
that  he  retains  his  stock  after  the  extension  has  been  made,  and 
then  sells  it  for  a  valuable  consideration  to  a  third  person,  does 
not  estop  him  from  denying  his  liability  to  pay  his  subscription. 
lb.  The  right  of  a  plank  road  company  to  erect  a  gate  or  gates, 
and  to  exact  tolls  thereat,  depends  upon  their  having  at  least 
three  consecutive  miles  of  the  road  completed  and  inspected,  as 
provided  in  the  plank  road  acts.  Hammondsport  &  Bath  Plank 
Road  Co.  v.  Brundage,  13  How.,  448. 
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The  proper  and  legal  evidence  of  the  completion  of  the  road, 
or  of  a  sufficient  portion  thereof  to  justify  taking  tolls,  is  the 
certificate,  or  the  certificates  of  the  inspectors.  lb.  Parol  evidence 
is  not  admissible  to  show  that  the  road  is  in  a  proper  condition 
to  authorize  the  taking  of  tolls  ;  the  statute  has  provided  for  a 
written  certificate  upon  that  point,  and  the  certificate  of  the 
inspectors  is  the  sole  and  the  conclusive  evidence  upon  this 
question.  lb.  The  sole  object  of  the  certificate,  however,  is  to 
ascertain  the  character  of  the  road,  not  merely  after  it  has  been 
located,  but  after  it  has  been  fully  built  and  completed,  and 
whether  it  is  then  a  good  and  substantial  road,  such  as  is  in  con- 
formity with  the  law,  and  such  as  will  authorize  the  company  to 
demand  tolls  for  its  use.  Toivn  of  FisJikill  v.  FisTikill  &  Beekman 
Plank  Road  Co.,  22  Barb.,  634.  The  inspection  and  certificate  of 
the  inspectors  of  a  portion  or  the  whole  of  a  road,  were  not 
intended  to  be  the  best,  nor  conclusive  evidence,  of  the  entire 
length  of  a  road,  nor  of  the  extent  to  which  a  highway  has  been 
appropriated  for  plank  road  purposes.  lb.  When  a  plank  road 
company  enters  into  an  agreement  with  the  supervisors  and 
commissioners  of  a  town  for  the  use  of  a  highway  for  the  pur- 
poses of  a  plank  road,  and  the  company  agrees  to  do  certain  acts 
by  way  of  keeping  such  plank  road  in  good  repair,  and  the 
bridges  thereon  in  good  and  sufficient  repair,  no  action  will  lie 
by  the  town  in  its  corporate  capacity,  against  such  company  for  a 
breach  of  this  agreement.  lb.  A  town,  as  a  corporate  body,  has 
nothing  to  do  with  the  highways  within  its  corporate  limits ;  nor 
has  it  any  interest  in  them.  lb.  Highways  are  not  the  property 
of  a  town,  and  a  town  is  not  responsible  to  individuals  for  their 
condition  or  repair;  nor  for  injuries  resulting  from  their  non- 
repair, lb.  The  control  and  management  of  highways,  and  the 
interests  of  the  public  in  relation  to  them,  are  committed  to 
the  commissioners  and  overseers  of  highways  of  the  town,  who 
are  independent  officers  chosen  for  that  purpose.  lb. 

The  statutes  in  relation  to  plank  road  companies,  and  turnpike 
corporations,  forbid  any  of  the  directors  thereof  from  being  inte- 
rested either  directly  or  indirectly  in  any  contract  for  the  making 
or  working  of  the  roads,  or  any  part  thereof,  while  he  is  a  di- 
rector thereof;  and,  therefore,  any  contract  between  a  plank  road 
company  and  any  of  its  directors  for  the  construction  of  any 
portion  of  its  road,  is  absolutely  void.  Barton  v.  Port  Jackson, 
Sec,  Blank  Boad,  Co.,  17  Barb.,  397.  Neither  the  directors  nor  the 
stockholders  of  such  a  company,  can  waive  or  disregard  these 
provisions  of  the  statute.  lb.  An  agreement  between  a  plank 
road  company,  and  the  supervisors  and  commissioners  of  high- 
ways of  a  town,  that  the  plank  road  company  may  take  and 
use  a  specified  highway  of  their  town  for  the  purposes  of  a  plank 
road,  is  a  valid  contract,  and  it  authorizes  such  plank  road  com- 
pany to  take  and  use  such  highway  for  the  purposes  of  its  road. 
People  v.  Fishkill  and  Beekman  Blank  Boad  Company,  27  Barb., 
446.    But  in  such  case,  the  company  must  construct  their  road 
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of  the  width  required  by  the  general  plank  road  act,  notwith- 
standing that  may  require  a  wider  road  than  the  bed  of  the 
original  highway.  lb.  Any  failure  to  comply  with  such  require- 
ments of  the  general  law,  will  incur  a  forfeiture  of  the  charter 
of  the  company,  in  a  suit  brought  by  the  people  of  this  state. 
lb.,  and  see  People  v.  Kingston  and  Middletown  Turnpike  Co.,  23 
Wend.,  193.  ^ 

When  a  public  highway  is  taken  for  the  purposes  of  a  plank 
road,  in  the  manner  permitted  by  law,  such  highway  does  not 
cease  to  be  a  public  highway,  because  every  person  is  authorized 
to  travel  upon  it,  subject  only  to  the  payment  of  such  tolls  as  are 
authorized  by  law.  Benedict  v.  Goit,  3  Barb.,  459.*  In  such  cases, 
the  company  succeeds  to  all  the  rights  and  powers  of  the  com- 
missioners of  highways  as  to  the  construction  and  repair  of  such 
roads ;  and,  therefore,  any  damages  or  inconveniences  which  any 
owner  of  land  may  suffer  by  making  reasonable  and  proper 
repairs  of  such  plank  road,  such  as  making  excavations,  or  cut- 
ting down  embankments,  are  damnum  absque  injuria,  and  no 
action  will  lie,  therefor,  against  such  plank  road  company.  lb., 
and  see  Dexter  v.  Broat,  16  Barb.,  337.  1 

If,  however,  the  company  exercise  the  power  thus  conferred 
by  law,  in  an  unreasonable  and  injurious  manner,  the  company 
or  its  agent  will  be  responsible.  lb. 

During  the  construction  of  a  plank  road  upon  an  old  highway, 
in  pursuance  of  the  general  statutes  upon  that  subject,  the  pub- 
lic have  a  right  to  continue  to  travel  on  such  highway  while  in 
the  process  of  conversion  into  a  plank  road,  in  the  same  manner 
that  they  are  authorized  to  travel  on  ordinary  highways  during 
their  repairs  by  overseers  of  highways.  Ireland  v.  Oswego,  &c, 
Plank  Moad  Co.,  3  Kern.,  526.  But  the  company,  while  engaged 
in  constructing  such  plank  road,  is  bound  to  exercise  reasonable 
care  and  diligence  in  the  performance  of  the  work,  so  as  to  ren- 
der such  road  safe  and  convenient  for  the  purposes  of  ordinary 
travel;  and  if  they  neglect  to  exercise  such  care  and  precaution, 
and  the  road  is  rendered  unsafe  in  consequence  of  such  negli- 
gence, and  an  injury  happens  to  a  traveler  who  exercises  ordi- 
nary care  in  traveling  along  such  road,  the  company  is  responsi- 
ble in  damages  for  the  injuries  thus  sustained.  lb. 

When  an  old  highway  is  taken  for  the  purposes  of  a  plank 
road  with  the  consent  of  the  supervisor  and  commissioners  of 
the  town,  such  plank  road  merely  succeeds  to  the  interests  of  the 
public  in  such  highways,  which  is  a  mere  easement ;  and,  there- 
fore, such  plank  road  cannot  maintain  ejectment  for  the  occupa- 
tion of  the  road,  because  the  fee  in  the  soil  remains  in  the  owner 
jof  the  adjacent  lands.  Northern  Turnpike  Co.  v.  Smith,  15  Barb., 
355. 

But,  when  a  plank  road  has  been  built  in  accordance  with  the 
statutes,  and  the  company  has  procured  the  road  to  be  inspected, 
and  has  erected  its  toll-gates  thereon,  and  it  is  in  the  actual  use 
and  occupation  of  such  road,  that  is  sufficient  to  enable  the  com- 

*  Walker  v.  Caywood,  4  Tiff.,  51, 
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pany  to  maintain  an  action  of  trespass  against  any  persons  who 
enter  upon  such  road,  or  who  do  any  injury  thereto.  Ellicottville, 
&c,  PlanTc  Road  Co.,  v.  Great  Valley  Plank  Road  Co.,  20  Barb., 
644 ;  and  see  2  R.  8.,  512,  §§  154, 155,  5th  ed. ;  Laws,  1855,  chap. 
485,  §§  1,  2;  2  R.  S.,  487,  §  57,  5th  ed. ;  Farmers'  Twnpike  Co. 
v.  Coventry,  10  Johns.,  389.  Although  the  supervisor  and  the 
commissioners  of  highways  of  a  town  are  authorized  to  agree 
with  the  plank  road  company  so  as  to  authorize  the  latter  to  take 
and  use  such  highway  for  the  purpose  of  a  plank  road,  upon  a 
compensation  to  be  paid  therefor,  yet  they  have  not  the  right  to 
grant  this  privilege  without  any  compensation,  and  exacting  only 
a  condition  that  the  company  shall  erect  and  maintain  its  toll- 
gates  in  specified  localities,  and  that  it  shall  not  locate,  erect  or 
maintain  them  within  other  specified  localities  or  limits.  Palmer 
v.  Fort  Plain  and  Cooperstown  Plank  Road  Co.,  1  Kern.,  376. 

And,  in  such  a  case,  if  the  company  should  violate  the  condi 
tion,  no  action  will  lie  for  the  breach  of  it ;  the  only  remedy  is 
to  proceed  and  recover  the  thing  granted.  lb. 

In  deciding  whether  a  toll-gate  ought  to  be  removed,  the  court 
will  be  governed  principally  by  the  question  whether  the  public 
interest  is  prejudiced  by  its  present  location.  Commissioners  of 
Schroeppel  v.  Oswego,  &c,  Plank  Road  Co.,  7  How.,  94. 

If  a  toll-gate  is  so  located  as  to  compel  persons  who  have 
traveled  several  miles  on  diverging  roads  to  pay  half  toll  for  the 
privilege  of  traveling  two  hundred  and  fifty-two  rods  on  such 
plank  road,  the  location  is  unjust  to  the  public.  McAllister  v. 
Albion  Plank  Road  Co.,  11  Barb.,  610. 

Rewards  offered^  The  request  and  the  promise  contained  in  a 
public  advertisement  which  offers  a  reward  is  a  sufficient  con- 
sideration to  sustain  an  action  in  favor  of  any  one  who  complies 
with  it  by  giving  the  information  required,  and  by  also  complying 
with  any  other  conditions  therein  specified.  A  sheriff,  who  pub- 
licly offers  a  reward  for  the  detection  and  apprehension  of  a 
specified  criminal,  is  personally  liable  to  the  person  who  gives  the 
information  which  leads  to  the  arrest  and  conviction  of  such  crimi- 
nal. Prentiss  v.  FarnJiam,  22  Barb.,  519. 

But,  if  the  person  entitled  to  such  reward,  waives  his  claim 
against  the  sheriff  by  presenting  it  to  the  board  of  supervisors 
of  the  same  county,  for  allowance,  and  the  board  audits  and  allows 
him  a  part  of  the  reward  offered,  and  they  also  allow  the  balance 
of  it  to  a  person  who  claims  to  be  entitled  to  it,  such  submission 
of  the  claim  and  the  disposition  of  it  by  the  board  of  supervisors 
will  bar  any  subsequent  claim  against  the  sheriff,  if  the  amount 
so  awarded  to  the  plaintiff  is  received  by  him,  notwithstanding 
he  receives  it  under  protest  that  it  is  not  sufficient.  lb.  Where 
a  reward  is  offered  for  the  apprehension  of  a  criminal,  and  the 
recovery  of  the  moneys  feloniously  obtained  by  him,  it  is  essential 
that  there  should  be  both  an  apprehension  of  the  offender  and  a 
recovery  of  the  moneys,  and  without  the  performance  of  both 
conditions  the  plaintiff  will  not  be  entitled  to  recover.  Jones  v. 
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Phwnix  Bank,  4  Seld.,  228.  The  rule  is  the  same  when  the  offer 
is  to  pay  a  portion  of  the  reward,  proportionate  to  the  amount 
recovered.  lb.  A  recovery  of  the  money  alone,  or  a  conviction 
of  the  offender  without  a  recovery  of  the  money,  will  neither  of 
them  standing  by  itself  sustain  an  action.  lb. ;  Thatcher  v.  Eng- 
land, 3  Man.,  Graug.  &  Scott,  254.  Where  the  advertisement 
which  offers  the  reward  merely  requires  information  which  will 
lead  to  the  detection  of  the  offender,  it  will  be  sufficient  to  prove 
that  the  plaintiff  gave  such  information  to  the  defendant  as  led 
him  to  have  the  suspected  person  arrested  for  the  offense.  Bren- 
nan  v.  Haff,  1  Hilt.,  151.  It  is  not  necessary  insuch  a  case,  to  show 
a  conviction  of  the  person  arrested.  lb.  If  the  defendant  insists 
that  the  person  arrested  is  innocent,  or  claims  that  he  has  been 
duly  discharged,  the  burden  of  proving  it  rests  upon  him.  lb. 

A  public  officer,  not  a  constable  or  a  sheriff,  is  entitled  to  re- 
cover a  reward  offered  by  a  private  person,  provided  he  complies 
with  the  conditions  contained  in  the  offer.  England  v.  Davidson, 
11  Ad.  &  Ellis,  856;  Thatcher  v.  England,  3  Man..  Grang.  & 
Scott,  254;  City  Bank  v.  Bangs,  2  Edw.  Oh.,  95,  97,  98.a 

But  where  a  statute  fixes  the  fees  which  are  to  be  paid  to  such 
an  officer  for  a  specified  service  which  he  is  bound  to  perform,  no 
action  will  lie  for  the  recovery  of  a  greater  sum  than  the  statute 
fees,  on  the  ground  that  extra  exertions  were  made  iu  the  dis- 
charge of  such  official  duty,  and  this  although  an  express  pro- 
mise was  made  before  the  services  were  rendered  to  pay  such  extra 
compensation.  Hatch  v.  Mann,  15  Wend.,  44.  In  the  case  of  a 
reward  which  is  offered  for  the  discovery  of  an  offender,  the  cases 
say  an  officer  may  perform  acts  which  he  is  not  legally  bound  to 
do  as  an  officer  in  the  discharge  of  his  duty,  and  therefore  he  may 
recover  a  reward.  But  the  case  of  Hatch  v.  Mann,  just  cited,  is 
evidently  against  the  principle  of  permitting  officers  to  receive 
extraordinary  compensation,  especially  when  the  law  enjoins  a 
duty  and  prescribes  a  fee  for  the  service  rendered.  There  are 
acts,  however,  which  the  law  does  not  require  a  constable  or 
a  sheriff  to  perform  as  a  part  of  his  duties.  He  is  not  bound 
to  look  up  evidence  to  convict  offenders,  although  he  is  bound  to 
serve  a  subpoena  upon  such  witnesses  as  are  named  in  it.  And 
where  a  reward  is  offered  for  the  discovery  and  arrest  of  a  crimi- 
nal, as  well  as  for  conviction,  the  procuring  of  material  evidence 
is  generally  an  important  part  of  the  service  rendered. 

Rewards  are  also  offered  for  various  other  acts  and  things  thaD 
the  detection,  arrest  or  conviction  of  criminals. 

And  in  all  such  cases  a  compliance  with  the  offer  will  entitle 
the  person  rendering  the  service  to  recover  the  amount  offered. 

Consideration  void  in  part.']  The  maxim  "Void  in  part  void  in 
toto,"  expresses  no  general  principle  of  law.  On  the  contrary, 
the  general  rule  is  that  the  good  shall  stand  although  mixed  with 
the  bad,  provided  a  separation  can  be  made.  The  exceptions  are : 
First.  When  a  statute  expressly  declares  a  whole  deed  or  contract 
7oid,  on  account  of  some  unlawful  provision  in  it.  Second.  When 
Wait         14  W  NoTE  12- 
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there  is  some  pervading  vice  which  infects  all  parts  of  the  agree- 
ment, as  fraud  for  example,  so  that  no  separation  can  be  made. 
Curtis  v.  Leavitt,  1  E.  P.  Smith,  14,  97;  Leavitt  v.  Palmer,  3 
Oomst.,  19. 

V.  Illegality  of  consideration.]  A  contract  may  be  void,  and  yet 
the  contract  not  be  tainted  with  any  element  which  is  illegal  or 
evil  in  itself;  as  where  a  contract  is  valid  at  common  law,  but 
it  is  made  illegal  by  statute,  or,  where  some  requirement  of  a 
statute  is  not  complied  with,  as  where  a  written  contract  is  re- 
quired, but  a  verbal  one  is  made. 

There  are  contracts  which  are  immoral  and  illegal  in  their  very 
nature;  and  if  the  consideration  is  of  that  nature,  the  contract 
will  be  void;  and  the  same  rule  applies  to  contracts  which  are 
founded  upon  a  consideration  which  a  statute  makes  absolutely 
illegal;  though  it  is  to  be  remembered  that  a  statute  which 
requires  some  element  which  the  common  law  did  not,  as  writing, 
is  different  from  the  case  of  an  act  which  is  made  illegal  and 
subject  to  a  penalty  or  to  criminal  punishment,  because  in  the 
latter  case  the  contract  would  be  like  a  contract  which  is  bad  at 
common  law  for  illegality. 

If  the  consideration  is  entire,  and  there  cannot  be  any  separa- 
tion of  it,  the  entire  contract  will  be  void,  although  a  portion  of 
the  consideration  may  not  be  illegal.  If  there  are  two  separate 
and  distinct  considerations  for  a  contract,  and  one  of  the  con- 
siderations is  valid,  but  the  other  is  illegal,  they  may  be  sepa- 
rated, and  the  contract  be  valid.  Illegality  of  consideration  will 
be  fully  discussed  in  another  place. 

Impossible  considerations^]  A  contract  will  not  be  valid  if  it  is 
founded  upon  a  consideration  which  is  absolutely  impossible. 
But  a  contract  will  not  be  invalid  merely  because  the  perform- 
ance of  it  will  be  difficult  or  improbable.  The  party  who  makes 
a  contract  which  requires  him  to  do*certain  specified  acts,  must 
take  into  the  accouut  the  possibilities  or  the  probabilities  of  the 
performance ;  and  if  the  performance  of  the  thing  promised  is 
not  prevented  by  the  act  of  the  law  or  the  act  of  God,  there  will 
not  be  any  excuse  for  the  non-performance,  merely  because  the 
act  could  not  possibly  be  performed  under  the  circumstances 
which  have  happened.  Harmony  v.  BingJiam,  2  Kern.,  99.  But, 
where  carriers  of  passengers  agree  to  transport  a  person  from  one 
place  to  another,  by  a  particular  vessel,  which  vessel,  without  the 
knowledge  of  either  party,  is  a  total  wreck  at  the  time,  so  that 
performance  of  the  engagement  is  impossible,  the  only  obligation 
resting  upon  the  carriers  is  to  return  to  the  other  party,  with 
interest,  the  money  paid  by  him  upon  a  consideration  which  has 
failed.  Briggs  v.  Vanderiilt,  19  Barb.,  222. 

Failure  of  consideration.]  When  there  is  a  total  failure  of  con- 
sideration upon  one  side,  the  other  party  will  be  discharged  from 
performing  the  contract  upon  his  part ;  and  if  the  latter  has 
advanced  any  money  upon  such  contract,  he  may  recover  it  as 
money  had  and  received  by  the  other  party.  Briggs  v.  Vanderoilt, 
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19  Barb.,  222.  If  there  is  but  a  partial  failure  of  consideration, 
the  contract  will  be  valid  ;  but  the  party  on  whose  side  there  is 
such  failure,  will  be  liable  to  respond  to  the  other  party  for  the 
amount  of  the  deficiency. 

If  a  promissory  note  is  given  for  a  consideration  which  partially 
fails,  the  payee  cannot  recover  the  full  amount  of  the  note,  but 
there  must  be  a  deduction  from  it  equal  to  the  failure  of  conside- 
ration. Hills  v.  Bannister,  8  Oow.,  31 ;  Spalding  v.  Vandercook,  2 
Wend.,  431. 

Stranger  to  consideration.]  Usually  the  consideration  moves 
from  the  plaintiff  to  the  defendant,  unless  it  is  in  the  case  of 
assigned  demands.  But  it  is  not  necessary  that  the  considera- 
tion should  move  from  the  plaintiff  in  order  to  give  him  a  right 
of  action.  An  action  may  be  maintained  on  a  promise  made  by 
the  defendant  to  a  third  person  for  the  benefit  of  the  plaintiff 
without  any  consideration  moving  from  the  plaintiff.  Accord- 
ingly, where  B.,  who  was  indebted  to  the  plaintiff,  sold  property  to 
the  defendant,  who  agreed  to  pay  the  price  of  it  to  the  plaintiff, 
on  account  of  his  demand  against  B.,  it  was  held,  that  the  plain- 
tiff might  maintain  an  action  against  the  defendant  on  such  a 
promise.  Barker  v.  Bucklin,  2  Denio,  45.  So  where  A.  loaned 
money  to  the  defendant  upon  his  promise  to  pay  it  to  the  plain- 
tiff, to  whom  A.  was  indebted  for  a  like  sum,  it  was  held  that  an 
action  lay.  Lawrence  v.  Fox,  6  B.  P.  Smitb,  268 ;  and  see  Earle  v. 
Crane,  6  Duer,  564 ;  Hale  v.  Boardman,  27  Barb.,  82 ;  Westfall 
v.  Parsons,  16  Barb.,  645;  Seaman  v.  Hasbrouck,  35  Barb.,  151; 
Burr  v.  Beers,  10  E.  P.  Smith,  178.  In  a  case  of  mere  agency  for 
the  transmission  of  money,  the  party  for  whom  the  money  was 
designed  cannot  maintain  an  action  against  the  agent  for  money 
had  and  received  to  his  use.  To  sustain  an  action  there  must 
be  an  express  promise  by  the  agent.  Bigelow  v.  Davis,  16  Barb., 
561. 

Time  of  the  consideration^  Considerations  are  executed  or 
executory.  When  executed,  they  are  called  past,  or  executed 
considerations ;  and  when  they  are  of  that  nature  they  are  not 
sufficient  to  sustain  a  promise,  unless  such  past  consideration 
arose  at  the  request  of  the  party  who  promises  ;  or  unless  the 
person  to  whom  such  promise  is  made  has  been  compelled  to 
pay  some  money  or  to  do  some  act  in  consequence  of  a  liability 
incurred  at  the  request  of  the  promisor. 

If  a  person  renders  gratuitous  services,  and  a  subsequent  pro- 
mise is  made  to  pay  for  them,  this  will  be  a  past  consideration. 
Ante,  87.  And,  if  one  person  voluntarily  and  without  any  re- 
quest, pays  the  debt  of  a  third  person,  a  subsequent  promise  will 
not  create  a  legal  liability.  Ingraliam  v.  Gilbert,  20  Barb.,  151. 
But  if  one  person  becomes  a  surety  for  an  other,  at  his  request, 
and  as  such  surety  he  is  compelled  to  pay  the  debt,  he  may 
maintain  an  action  against  the  person  for  whom  he  became  such 
surety,  and  he  may  recover  the  money  which  he  has  been  com- 
pelled to  pay  in  consequence  of  his  becoming  such  surety. 


108  CONTRACTS.    GIFT. 

A  past  consideration  may  be  valid,  because  there  was  an  im- 
plied request,  or  a  legal  liability  of  the  party  to  do  some  act 
which  he  omitted  to  do,  and  the  plaintiff  performed  it  for  him,  as 
if  a  parent  should  neglect  to  provide  suitable  food  and  clothing 
for  his  children ;  a  stranger  may  furnish  necessary  articles  to  the 
child  in  such  case,  and  recover  pay  for  them,  either  upon  the 
implied  or  legal  liability,  or  upon  a  subsequent  express  promise 
to  pay.  A  past  or  executed  consideration,  however,  will  not 
sustain  a  promise  to  do  some  act  for  which  there  is  not  an  existing 
liability,  such  as  to  pay  for  the  goods  just  mentioned ;  nor  would 
it  serve  as  a  consideration  to  build  a  house  or  do  any  other  act 
than  to  pay  for  the  goods,  &c. 

Impeaching  consideration]  A  party  may  always  show  a  want  or 
a  failure  of  consideration  to  invalidate  a  contract,  with  a  single 
exception ;  which  is,  the  case  of  a  negotiable  promissory  note,  or 
bill  of  exchange,  which  has  passed  into  the  hands  of  a  bona  fide 
holder  for  value,  before  the  note  or  bill  became  due ;  in  such  cases 
the  want  of  consideration  is  no  defense.  But  in  every  other  case, 
a  total  want  of  consideration,  or  an  entire  failure  of  consideration, 
is  a  perfect  defense  to  an  action  upon  any  contract,  whether  verbal 
or  written,  or  even  if  sealed.  Sealed  contracts  could  not  formerly 
be  impeached  for  want  of  consideration,  though  they  might  for 
fraud.  .  But  the  statute  has  now  placed  all  contracts  upon  the 
same  footing  so  far  as  impeaching  the  consideration  is  concerned. 
3  B.  8.,  691,  §  109,  5th  ed.  The  statute  is:  "In  every  action 
founded  upon  a  sealed  instrument,  and  where  a  set-off  is  founded 
upon  any  sealed  instrument,  the  seal  thereof  shall  only  be  pre- 
sumptive evidence  of  a  sufficient  consideration,  which  may  be 
rebutted  in  the  same  manner  and  to  the  same  extent  as  if  such 
instrument  were  not  sealed." 

A  sealed  subscription  may  be  impeached  for  want  of  considera- 
tion. Wilson  v.  Baptist  Ed.  8oc,  10  Barb.,  3Q8  ;  so  of  a  sealed 
note.  Case  v.  Boughton,  11  Wend.,  106.  But  the  defense  of  a 
want  of  consideration  in  a  sealed  instrument  must  always  be 
pleaded  either  by  plaintiff  or  defendant.  3  B.  8.,  691,  §  110,  5th 
ed. ;  Fay's  Administrators  v.  Bicliards,  21  Wend.,  626.a 

Gift.']  A  gift  is  that  act  by  which  the  owner  of  a  thing  volun- 
tarily transfers  the  title  and  possession  thereof  from  himself  to 
an  other  person  who  accepts  it,  without  any  consideration.  A 
gift  differs  from  a  grant,  sale,  or  barter  of  property,  for  in  each 
of  these  cases  there  must  be  a  consideration,  while  a  gift  must 
be  without  consideration.  A  gift  inter  vivos,  is  one  which  is 
made  without  any  prospect  of  the  immediate  death  of  the  donor. 
A  gift  causa  mortis,  can  be  made  by  those  persons  only,  by 
whom  death  is  believed,  on  reasonable  grounds,  to  be  very  near, 
and  who  make  the  gift  in  view,  and  because  of  such  approach- 
ing death. 

Any  person  of  full  age  and  of  sound  mind  is  legally  capable 
of  making  a  valid  gift. 

A  gift  by  any  person  who  is  legally  competent  to  give,  of  pro- 
fa)  Note  13.' 
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perty  which  he  has  a  right  to  give,  to  a  person  who  is  competent 
to  receive  it,  which  is  completed  by  a  transfer  of  the  possession 
thereof,  however  voluntary  it  may  have  been,  is  regarded  by  the 
law  as  an  executed  contract,  founded  upon  mutual  consent. 

It  is  essential  to  the  validity  of  a  gift  that  it  goes  into  effect 
immediately  and  completely ;  and  where  the  donor  had  just  pur- 
chased some  household  furniture  under  a  sale  on  a  chattel  mortgage 
made  by  A.,  which  furniture  was  theu  in  the  house  of  A.,  and  in 
the  possession  and  use  of  his  family,  and  the  donor  pointed  out 
a  part  of  the  furniture  to  the  wife  of  A.,  and  told  her  that  he 
gave  her  that  property,  and  all  that  he  had  purchased  on  that 
day;  this  was  held  to  be  a  valid  gift;  and  it  was  also  held,  that, 
although  the  furniture  continued  to  remain  in  the  house,  and  in 
the  use  of  the  wife  and  family  as  before,  it  was  not  liable  to  be 
taken  by  the  creditors  of  the  husband  although  he  continued  to 
reside  in  the  house.  Allen  v.  Cowan,  9  E.  P.  Smith,  502,  revers- 
ing 8.  C.,  28  Barb.,  99. 

If  it  is  to  take  effect  in  future,  it  is  a  mere  promise ;  and,  since 
it  is  a  promise  made  without  any  consideration  to  support  it,  the 
law  will  not  enforce  it.  For  this  reason  it  is  indispensable  that 
every  oral  gift,  to  be  valid,  should  be  accompanied  by  an  actual 
or  symbolical  delivery  of  the  thing  given,  if  the  subject  matter  is 
capable  of  delivery.  In  this  respect,  there  is  no  difference  between 
a  gift  between  living  persons  or  one  made  in  view  of  death.  If 
the  possession,  or  some  means  of  obtaining  the  possession  and 
control  is  not  transferred  to  the  donee,  the  title  does  not  pass, 
Nolle  v.  Smith,  2  Johns.,  52;  G-rangiac  v.  Arden,  10  Johns.,  293; 
Cook  v.  Husted,  12  Johns.,  188;  Huntington  v.  Qilmore,  14  Barb., 
243;  Hunter  v.  Hunter,  19  Barb.,  631;  Woodruff  v.  Cook,  25 
Barb.,  505.a  But  the  delivery  need  not  be  to  the  donee  in  person ; 
a  delivery  of  the  thing  given  to  a  third  person  for  the  use  of  the 
donee  is  sufficient.  Hunter  v.  Hunter,  19  Barb.,  631. 

There  need  not  be  an  actual  delivery,  for  a  constructive  one  is 
valid :  such  as  a  delivery  of  a  part  for  the  whole,  of  a  key  to  a 
warehouse  or  building  or  trunk,  &c,  in  which  the  property  may 
be.b  A  father  bought  a  ticket  in  a  lottery,  which  he  declared  he 
gave  to  his  infant  daughter  E.,  and  wrote  her  name  upon  it ; 
and,  after  the  ticket  had  drawn  a  prize,  he  declared  that  he  had 
given  the  ticket  to  his  child  E.,  aud  that  the  prize-money  was 
hers  ;  this  was  held  to  be  sufficient  evidence  to  go  to  a  jury,  in 
an  acrtion  by  the  daughter  against  the  father,  to  recover  the 
amount  of  the  prize.  Grangiac  v.  Arden,  10  John.,  296. 

A  valid  gift  of  a  pass-book,  which  constitutes  the  donor's  evi- 
dence of  a  deposit  in  a  savings  bank,  is  sufficient  to  vest  a  title 
in  the  donee  in  the  money  deposited.  Penfield  v.  Thayer,  2  E.  D. 
Smith,  306.  And  if,  at  the  death  of  the  donor,  the  pass-book 
comes  to  the  hands  of  his  representatives,  and  they  collect  the 
money  from  the  bank,  the  donee  may  recover  the  amount  from 
them.  IT).  In  the  case  last  cited  the  donor  had  deposited  money 
in  a  savings  bank,  and  the  evidence  of  it  was  contained  in  an 

(a)  Note  14.        (5)  Note  15. 


110  CONTRACTS.    GIFT. 

account  or  pass-book,  given  to  him  by  the  bank.  This  book  was 
kept  in  a  trunk  of  the  donor.  The  donor  and  donee  were  upon 
intimate  terms,  and  the  donee  was  dependant  upon  the  donor's 
bounty.  And  at  one  time,  when  the  donor  was  about  to  start 
upon  a  journey  with  no  intention  of  returning,  he  went  to  the 
room  where  the  donee  was,  which  was  iu  the  same  house  where 
the  donor  and  donee  boarded,  and  said  to  the  donee,  "My  trunk, 
up  stairs,  and  what  there  is  in  it,  I  give  to  you ;  there  is  enough 
in  it  to  take  care  of  you  for  life;"  or  "for  a  spell."  The  donor 
went  upon  the  journey,  and  in  a  few  days  afterwards  returned, 
when  he  resumed  the  use  of  his  room,  where  he  soon  after  died. 
The  donee  then  first  took  possession  of  the  trunk,  which  contained 
the  donor's  clothing,  and  the  pass-book;  and  it  was  held  that 
the  title  to  the  money  deposited  in  the  bank  passed  to  the  donee 
by  a  valid  gift. 

A  transfer  of  shares  of  stock  in  a  bank,  upon  the  books  of  such 
bank,  by  the  direction  of  a  father  in  favor  of  his  son,  is  a  valid 
gift  of  such  stock.  Van  Deusen  v.  Rowley,  4  Seld.,  358.  A  pro- 
missory note  which  a  donor  holds  against  a  third  person  is  the 
subject  of  a  valid  gift.  Coutant  v.  Schuyler,  1  Paige,  316.a  But, 
the  making  and  delivering  of  the  donor's  own  note  as  a  gift,  does 
not  create  any  legal  obligation  to  pay  the  money.  Pearson  v. 
Pearson,  7  Johns.,  26 ;  Fink  v.  Gox,  18  John.,  145 ;  Graig  v. 
Craig,  3  Barb.  Oh.,  78 ;  Holliday  v.  Atkinson,  5  Barn.  &  Oress.,  501. 
So  if  the  donor  gives  his  draft  upon  a  third  person  in  favor  of 
the  donee,  and  the  draft  is  intended  as  a  donatio  mortis  causa, 

'  the  draft  is  not  valid,  and  no  action  can  be  maintained  upon  it 
against  the  executors  of  the  donor  if  the  draft  was  not  accepted 

/  during  the  testator's  life-time.  Harris  v.  Clark,  3  Oomst.,  93 ; 
S.  C,  2  Barb.,  94.  But,  if  the  donor  executes  an  instrument 
which  operates  as  a  transfer  or  assignment  of  his  funds  which 
are  in  the  hands  of  a  third  person,  this  will  constitute  a  sufficient 
delivery  to  constitue  a  valid  gift  mortis  causa.  lb.  To  constitute 
a  valid  gift,  the  thing  given  must  be  delivered,  or  it  must  be 
placed  in  his  power  by  a  delivery  of  the  means  of  obtaining  pos- 
session ;  and  in  this  respect  there  is  no  distinction  between  gifts 
inter  vivos,  and  gifts  mortis  causa.  lb. 

A  donor  who  was  conscious  that  her  death  was  near,  requested 
the  donee  to  bring  her  a  paper  from  the  place  where  it  was  kept, 
which  was  done,  and  the  donor  opened  it  and  took  out  some  bank 
bills  and  counted  them,  she  then  read  a  certificate  of  deposit,  and 
then  rolled  up  the  bills  and  the  certificate  and  put  them  in  the 
same  paper,  and  handed  the  parcel  to  the  donee,'  and  said,  "I  give 
this  to  you ;  this  is  for  yourself;  no  one  knows  anything  about  it ; 
and  I  do  not  wish  to  tell  of  it."  The  donor  then  directed  the  donee 
to  put  the  parcel  in  the  place  where  it  was  found,  which  was  done. 
The  certificate  of  deposit  was  not  indorsed  by  the  donor,  and  it 
was  held  that  this  was  not  a  valid  gift  of  the  certificate  of  deposit. 
Westerlo  v.  De  Witt,  35  Barb.,  215. 

A  gift  by  a  competent  party,  which  is  made  perfect  by  a  delivery 

(a)  Note  16,  Scott  v.  Simes,  10  Bosv7.,  314. 
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and  acceptance  of  the  thing  given,  is  then  irrevocable  by  the  donor. 
But  if  the  gift  is  prejudicial  to  existing  creditors,  it  is  void  as 
against  them.  The  donor  may  at  any  time  during  his  life,  revoke 
any  gift  mortis  causa,  even  if  it  is  completed  by  delivery  and 
acceptance.  Such  gifts  are  regarded  as  somewhat  of  the  nature 
of  wills  which  are  revocable.  And  if  a  donor  makes  a  gift  while 
very  sick,  or  in  view  of  the  near  prospect  of  his  death,  he  may 
revoke  the  gift  if  he  recovers,  because  his  anticipated  death,  which 
was  the  cause  of  the  gift,  has  not  occurred.  Jones  v.  SeTby,  Prec. 
Ch.,  300. 

SECTION  VI. 

Assent  of  the  parties^  There  is  no  contract  unless  the  parties 
thereto  assent,  and  they  must  assent  to  the  same  thing  and  in 
the  same  sense.  Suydam  v.  Clark,  2  Sand.,  133.  If  one  party 
does  not  accede  to  a  promise  as  made,  the  other  party  is  not 
bound  by  it.  Tuttle  v.  Love,  7  Johns.,  470.  Where  the  bought 
and  sold  notes  delivered  by  a  broker  to  the  respective  parties  on 
a  sale  of  produce  differ  in  a  material  point,  no  contract  is  effected 
between  the  parties.  Suydam  v.  Clark,  2  Sand.,  133 ;  Peltier  v. 
Collins,  3  Wend.,  459;  Davis  v.  Shields,  26  Wend.,  341.a 

A  proposition  which  is  made  by  one  party,  but  which  is  not 
accepted  by  the  other  as  proposed,  is  no  contract.  If  a  proposi- 
tion is  made  and  not  accepted,  but  a  modified  acceptance  is 
proposed,  there  will  not  be  any  contract  unless  the  modified 
proposition  is  accepted  by  the  party  who  made  the  first  proposal. 
The  validity  of  an  agreement  depends  upon  the  fact  that  the 
parties  to  it  give  their  free  and  full  assent  to  all  the  terms  of 
it;  and,  therefore,  if  there  is  any  misunderstanding  as  to  any 
material  portion  of  it,  there  will  not  be  any  contract.  This  is  to 
be  understood,  however,  in  relation  to  the  faet  that  the  parties 
know  what  facts  or  stipulations  they  are  agreeing  to,  not  that  they 
.fully  comprehend  the  effect  or  legal  liabilities  of  their  engage- 
ment. There  can  be  no  legal  assent,  unless  there  is  legal  capacity 
to  make  a  contract.  Ante,  83,  84. 

Time  of  giving  assent.]  The  parties  may  complete  a  contract 
by  their  mutual  assent  at  the  time  of  making  the  propositions 
So  they  may  make  a  contract  in  which  the  assent  of  one  of  the 
parties  is  not  at  once  given.  A  party  may  propose  certain  terms 
by  way  of  proposal  for  a  contract,  and  he  may  offer  to  give  the 
opposite  party  a  definite  term  within  which  to  accept  or  reject 
such  proposal. 

The  party  to  whom  such  proposal  is  made,  may  accept  it  at 
any  time  within  the  time  limited  for  that  purpose,  unless  the 
proposal  is  withdrawn  before  acceptance. 

And,  if  the  proposal  is  not  withdrawn,  but  is  accepted  by  the 
party  to  whom  it  was  made,  within  such  limited  time,  the  party 
proposing  will  be  bound  by  the  terms  of  the  contract,  from  the 
time  of  such  acceptance.  A  very  frequent  method  of  making 
contracts  is  by' letters  between  the- parties. 

(a)  Note  17. 
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Where  one  party  proposes  by  mail  to  make  a  contract  with 
an  other  residing  at  a  distance,  and  the  latter  accepts  the  propo- 
sition made  and  deposits  a  letter  containing  his  acceptance  in 
the  post  office,  addressed  and  to  be  transmitted  to  the  former,  the 
contract  is  complete. 

The  party  may  make  it  a  condition  that  the  proposed  contract 
shall  not  be  obligatory  upon  him  until  he  receives  a  notice  of  its 
acceptance,  or  unless  he  receives  such  notice  by  a  specified  time ; 
but  if  he  does  not,  the  contract  is  binding  on  him  from  the  time 
the  acceptance  is  deposited  for  transmission  to  him  by  mail, 
although  he  never  receives  it.  Accordingly,  where  merchants 
residing  at  Sackett's  Harbor  forwarded  by  mail  to  brewers  at 
Poughkeepsie  a  proposed  contract,  signed  by  the  former,  to  pur- 
chase and  deliver  to  the  latter  barley,  with  a  counterpart  to  be 
signed  and  returned  to  them,  if  they  accepted  the  proposal,  and 
tbe  latter,  on  the  receipt  of  the  proposed  contract,  accepted  it 
and  signed  the  counterpart  and  deposited  it  in  the  post  office 
at  Poughkeepsie,  in  a  letter  of  acceptance  directed  and  to  be 
transmitted  by  mail  to  the  former  at  Sackett's  Harbor,  it  was 
held  that  the  deposit  of  the  acceptance  and  counterpart  in  the 
post  office  consummated  the  contract,  and  that  it  was  obligatory 
on  the  parties  making  the  proposal,  although  they  never  received 
the  acceptance.  Vassar  v.  Camp,  1  Kern.,  441;  S.  C,  14  Barb., 
341;  Mactier  v.  Frith,  6  Wend.,  104.a 

A  letter  referring  to  a  previous  verbal  proposition,  stating  its 
terms  according  to  the  understanding  of  the  writer,  accepting 
them,  and  requiring  the  party  addressed  to  acknowledge  his 
acceptance  in  writing,  does  not  constitute  a  contract,  but  is  a 
proposition  for  a  contract.  Hough  v.  Brown,  5  E.  P.  Smith,  111. 

An  offer  by  letter  is  a  continuing  proposition  until  it  is  received, 
and  for  a  reasonable  time  to  answer  it.  But  the  proposal  may  be 
withdrawn  at  any  time  before  acceptance,  and  such  withdrawal  or 
acceptance  may  be  made  by  a  written  communication,  though 
the  acceptance  will  be  complete  when  such  letter  of  acceptance  is 
properly  directed  and  mailed.15 

A  contract  of  guaranty  for  the  payment  of  the  rent  of  a  house 
may  be  made  by  letter.  Waterbury  v.  Graham,  4  Sand.,  215,  and 
see  "Promise  to  answer  for  debt  of  another." 

SECTION  VII. 

WRITTEN   SEALED   AGREEMENTS. 

The  law  which  confers  jurisdiction  upon  justices'  courts,  in- 
cludes every  kind  of  contract :  sealed,  unsealed,,  verbal,  and  those 
implied  by  law,  or  the  acts  of  the  parties,  if  the  claim  is  for  the 
recovery  of  money  only.  Ante,  5,  Oode,  §  53,  sub.  1. 

In  some  cases  the  action  is  for  the  recovery-  of  money  which  is 
due  on  some  instrument,  or  in  a  case  in  which  money  has  been 
lent,  or  which  is  in  any  other  manner  due  to  the  plaintiff  from 
the  defendant.  But  the  section  is  also  intended  to  include  all 
cases  in  which  money  is  claimed  as  damages  for  the  breach  of 

(o)  Telegraph,  Note  18.        (6)  Note  19. 
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an  $  <3diitiacfc ;  and  the  cases  which  illustrate  this  view  are  innu- 
merable, and  of  every  day  occurrence.  At  present,  however, 
more  particular  attention  will  be  paid  to  those  contracts  which 
are  in  writing  and  under  seal.  Though  there  are  many  of  these 
remarks  which  will  be  equally  as  applicable  to  other  contracts  as 
to  sealed  ones. 

One  of  the  most  important  distinctions  between  sealed  agree 
ments  and  those  of1  other  kinds,  is  that  a  sealed  agreement  need 
not  show  any  consideration  on  the  face  of  it,  because  the  seal  im- 
plies or  imports  a  sufficient  consideration.  Ante,  85.  In  an  action 
upon  any  contract,  except  one  under  seal,  it  is  important  that 
the  plaintiff  should  allege  and  prove  that  there  was  a  legal  and 
sufficient  consideration  for  the  defendant's  promise,  unless  the 
case  is  one  of  negotiable  paper,  or  an  undertaking  on  an  appeal, 
or  some  similar  instrument. 

In  an  action  upon  a  sealed  instrument,  the  production  and 
proof  of  the  execution  and  delivery  of  it  is  sufficient  for  the 
plaintiff  in  the  first  instance.  But  the  seal  is  only  presumptive 
evidence  of  a  sufficient  consideration ;  and  the  defendant  is  at 
liberty  to  allege  and  prove  that  there  was  no  consideration, 
which,  if  established,  will  be  a  perfect  defense  to  the  action.  3  E. 
S.,  691,  §  109,  5th  ed. ;  Wilson  v.  Baptist  Ed.  Soc,  10  Barb.,  308. 

When  the  defense  to  a  sealed  instrument  is  that  there  is  no 
consideration,  such  defense  must  be  set  up  in  the  answer  or  it 
cannot  be  proved.  3  E.  S.,  691,  §  110,  5th  ed. ;  Fay,  &c,  v.  Rich- 
ards, 21  Wend.,  626. 

The  stipulations  or  promises  contained  in  a  sealed  instrument 
are  called  covenants.  In  some  contracts  there  are  covenants  on 
the  part  of  both  parties ;  one  of  them  covenanting  to  do  certain 
specified  things,  while  the  other  party  covenants  to  do  some  other 
thing.  In  such  cases  each  party  is  bound  to  perform  the  cove- 
nants which  he  has  made  according  to  their  intention  and  spirit. 
In  other  cases,  the  covenauts  are  all  made  by  one  party,  as  where 
one  borrows  money,  and  gives  a  bond  which  contains  a  covenant 
for  its  repayment.  There  are  some  rules  in  relation  to  covenants 
which  ought  to  be  well  understood,  and  which  must  be  observed 
whenever  an  action  is  brought  for  the  breach  of  a  covenant.  Of 
course,  it  is  well  understood  that  no  action  will  lie  unless  there 
has  been  such  a  breach.  But  it  is  not  always  easy  to  determine 
whether  such  a  breach  has  been  committed ;  and  this  cannot  be 
determined  without  some  knowledge  of  the  rules  of  construction 
which  relate  to  covenants.  Whenever  either  of  the  parties  is 
bound  to  do  some  act  before  the  other  is  under  any  obligation  to 
perform  his  covenants,  the  performance  of  such  act,  which  must 
be  first  done,  is  called  a  condition  precedent ;  and  the  reason  is, 
because  the  doing  of  that  act  is  a  condition  which  precedes  a 
right  to  call  upon  the  other  party  to  do  anything. 

When  the  covenants  are  such  that  neither  of  the  parties  is  bound 
to  do  anything  as  a  condition  precedent  to  a  performance  by  the 
other,  the  covenants  are  said  to  be  independent;  which  is,  that 
Wait        15 
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each  party  is  bound  to  perform  his  covenants  whether  the  other 
does  so  or  not. 

Whenever  the  acts  or  covenants  of  both  parties  are  to  be  per- 
formed at  the  same  time,  and  neither  of  them  can  maintain  an 
action  against  the  other  without  alleging  and  proving  that  he  has 
performed  the  covenants  on  his  part,  the  covenants  are  said  to  be 
mutual  or  dependent. 

In  the  case  of  mutual  and  dependent  covenants,  there  is  always 
a  condition  precedent  to  be  alleged  and  proved  by  the  party  who 
brings  the  action.  But  in  the  case  of  independent  covenants,  and 
those  cases  in  which  the  covenants  are  all  independent,  there  never 
need  be  any  condition  precedent  alleged  or  proved  by  the  plaintiff. 

There  may  in  the  same  contract  be  covenants,  some  of  which 
are  independent,  and  others  that  are  mutual  or  dependent.  Dey 
v.  Dox,  9  Wend.,  129,  133.  And  so  there  may  be  contracts  in 
which  there  is  a  condition  precedent,  to  be  alleged  and  proved  by 
one  party  in  an  action  brought  by  him,  while  no  such  allegation 
or  proof  is  necessary  if  an  action  is  brought  by  the  other  party ; 
as,  for  instance,  A.  covenants  to  build  a  house  for  B.  by  a  specified 
time,  and  B.  is  bound  to  pay  the  contract  price  within  ten  days 
after  the  house  is  completed,  and  notice  is  given  to  him  of  such 
completion.  Now,  in  an  action  brought  by  B.  against  A.,  for 
not  building  the  house  at  the  time  specified,  it  is  not  necessary 
for  B.  to  allege  that  he  has  done  anything,  or  in  other  words, 
that  he  has  performed  any  condition  precedent.  But,  on  the 
other  hand,  if  A.  should  bring  an  action  to  recover  the  price  for 
building  the  house,  it  will  be  necessary  for  him  to  allege  and  prove 
that  he  completed  the  house  at  the  time  specified,  and  that  he 
gave  the  notice  of  ten  days,  &c. ;  or  in  other  language,  that 
he  has  performed  the  conditions  precedent  on  his  part.  Another 
illustration  will  show  clearly  a  case  of  independent  covenants,  as 
for  example :  If  A.  covenants  to  make  some  article  for  B.,  by 
the  first  day  of  the  succeeding  month,  and  B.  covenants  to  pay  A. 
a  specified  sum  by  the  fifteenth  day  of  the  same  month  ;  now,  if 
there  is  nothing  else  in  the  contract  which  makes  either  the  act 
of  making  the  article,  or  the  act  of  payment,  a  condition  prece- 
dent, then  either  party  may  bring  an  action  against  the  other, 
after  the  time  for  the  performance  of  the  covenant  on  his  part  has 
elapsed,  without  alleging  any  performance  on  the  part  of  the 
party  who  brings  the  action. 

We  have  already  seen  that  when  covenants  are  mutual  and 
dependent,  and  they  are  to  be  performed  at  the  same  time,  if  either 
party  sues  he  must  allege  and  prove  a  performance,  or  a  tender 
of  performance,  of  the  conditions  precedent  upon  his  part.  Some 
confusion  has  arisen  from  the  failure  to  discriminate  between  the 
cases  of  independent  covenants,  and  those  of  conditions  prece- 
dent, and  they  have  been  frequently  confounded  together  as  being 
really  the  same  thing. 

If  there  is  a  specified  time  at  which  each  party  is  to  perform 
his  covenants,  and  the  parties  are  not  to  perform  their  covenants 
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at  the  same  time,  then  the  covenants  of  each  party  are  indepen- 
dent, in  the  sense  that  either  may  sue  without  alleging  a  perform- 
ance of  his  own  covenants.  But  if  one  party  is  to  perform  an 
act  by  a  specified  day,  and  the  other  is  not  to  pay  for  it  until  after 
the  performance  of  the  act,  in  such  case  the  covenant  of  one 
party  is  independent,  and  that  of  the  other  dependent ;  because 
the  promise  to  do  the  act  is  an  independent  promise,  and  if  not 
performed  at  the  time,  an  action  will  lie  against  him,  without 
any  allegation  of  performance  or  tender  by  the  other  party.  But 
the  promise  to  pay  is  mutual  and  dependent,  and  if  an  action 
is  brought  for  the  recovery  of  the  payment,  the  plaintiff  must 
allege  and  prove  the  performance  of  the  act  to  be  done  on  his 
part. 

It  is  thus  seen,  that  although  some  of  the  covenants  in  the 
same  contract  are  independent  and  others  dependent,  that  does 
not,  of  itself,  determine  whether  the  performance  of  a  condition 
precedent  must  be  alleged.  And  there  is  but  a  single  class  of 
cases  in  which  the  covenants  are  independent,  in  the  sense  that 
either  party  may  sue  the  other  without  alleging  the  performance 
of  any  condition  precedent,  and  those  cases  are  :  when  there  is  a 
time  specified  in  the  contract  at  which  each  party  must  perform 
his  contract  without  reference  to  any  performance  on  the  part  of 
the  other  party  ;  and,  when  the  parties  are  each  of  them  to  per- 
form his  covenants  at  a  time  different  from  that  of  the  other. 
In  every  other  case  the  covenants  of  one  party  must  be  mutual 
and  dependent,  in  the  sense  that  he  must  allege  and  prove  the 
performance  of  the  conditions  precedent  on  his  part,  if  he  brings 
an  action  ;  although  it  may  be  true  that  the  covenants  may  be 
independent,  in  the  sense  that  the  other  party  may  sue  without 
alleging  or  proving  the  performance  of  any  conditions  precedent 
on  his  part.  The  reason  of  this  is,  that  when  a  specified  time  is 
fixed  for  the  performance  of  the  covenants  by  one  party,  and  no 
time  is  fixed  for  the  performance  of  the  other,  and  the  mutual 
covenants  are  the  consideration  of  each  other,  it  is  evident  that 
one  party  is  to  do  the  act  which  he  covenants  to  do  before  he  is 
entitled  to  payment,  and  he  must  allege  performance  if  he  sues 
the  other  party  ;  but  if  the  act  is  not  done  at  the  time  specified, 
that  will  be  a  breach  of  the  covenant,  and  an  action  will  lie  for 
such  breach  without  any  performance  by  the  other  party ;  and 
this  is  so,  because  the  party  chose  to  covenant  for  the  performance 
of  his  acts  at  a  specified  time,  without  making  it  a  condition  that 
the  other  party  should  do  any  act  as  a  condition  precedent  to  a 
performance  upon  his  own  part. 

A  few  of  the  numerous  cases  upon  this  subject  will  be  cited  by 
way  of  illustration.  v 

A.  and  B.  entered  into  a  written  agreement  for  the  sale  of 
lands  by  A.  to  B. ;  and  B  covenanted  to  pay  the  purchase  price 
for  the  land  in  five  years  from  the  date  of  the  contract,  together 
with  annual  interest  and  the  taxes  assessed  upon  it;  and  A. 
covenanted  that,  "  after  B.  should  have  paid  the  above  sums  of 
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principal  and  interest,  at  the  time  and  in  the  manner  specified, 
and  should  have  performed  the  agreement  abovementioned ;" 
that  he  would  convey  the  land  to  B.  by  a  good  and  sufficient 
warranty  deed.  A.  brought  an  action  to  recover  the  purchase- 
money,  but  the  complaint  did  not  allege  that  he  had  delivered  or 
tendered  a  deed  to  B. ;  and  the  court  held  that  no  such  allegation 
was  necessary.  Morris  v.  Sliter,  1  Denio,  59.  In  this  case  the 
covenant  on  the  part  of  B.  was  independent,  and  he  was  bound 
to  perform  it  at  the  time  and  in  the  manner  agreed  without 
reference  to  any  act  which  A.  was  to  do ;  and  whenever  the  time 
passed  for  the  performance  of  his  covenants  to  pay,  B.  was  liable 
to  A.  for  the  purchase  price.  But  if  an  action  had  been  brought 
by  B.  for  a  specific  performance  of  the  agreement  by  A.  it  would 
have  been  necessary  for  B.  to  allege  that,  he  had  paid  the  money 
them,  at  the  time,  with  interest  and  taxes,  or  that  he  had  tendered 
because  the  covenants  of  A.  were  dependent,  and  he  was  not 
bound  to  give  the  deed  until  after  the  money  was  paid,  &c. 

This  case,  therefore,  is  a  good  illustration  of  the  rule  that  cove- 
nants may  be  independent  on  one  side  and  dependent  on  the 
other  side,  even  in  the  same  contract.  And  it  also  shows  that 
although  some  of  the  covenants  may  thus  be  dependent,  and 
others  independent,  in  the  same  contract,  yet,  if  there  is  a  condi- 
tion precedent  to  be  performed  by  either  of  them,  such  perform- 
ance must  be  alleged;  while  the  party  who  is  not  bound  to 
perform  such  condition  need  not  allege  a  performance,  &c.  By 
articles  of  agreement  A.  covenanted  to  sell  a  lot  of  land  to  B.  at 
a  certain  price  per  acre,  and  to  have  the  same  surveyed  by  an 
individual  named,  and  on  a  certain  day  to  exhibit  to  B.  a  certifi- 
cate of  a  clear  unencumbered  title  to  the  premises  and  to  execute 
a  conveyance  at  that  time ;  and  B.  was  at  the  same  time  to  give 
his  bond  for  the  purchase-money,  payable  at  a  future  time,  and 
a  mortgage  covering  the  premises  purchased,  and  other  lands 
owned  by  B.  of  which  he  was  to  exhibit  a  like  certificate  of  title, 
in  an  action  by  B.  against  A.  for  non -performance  of  covenant  it 
was  held  that  the  covenants  were  dependent  and  that  B.  must 
allege  a  performance  of  the  conditions  precedent  on  his  part. 
Williams  v.  Healey,  3  Denio,  363. 

In  this  case  the  covenants  were  to  be  performed  at  the  same 
time,  and  were,  therefore,  mutual  and  dependent,  and  neither 
party  could  maintain  an  action  without  alleging  performance,  or 
tender  on  his  own  part.  The  court  said  at  page  367,  "If  the 
vendor  sues  for  the  consideration  money,  he  must  aver  a  tender 
of  such  deed,  as  by  the  terms  of  the  contract  he  was  to  give. 
If  the  action  is  by  the  vendee  against  the  vendor,  for  not  con- 
veying, the  plaintiff  must  aver  a  tender  of  the  consideration 
money  before  suit  brought."  The  same  rules  apply  to  a  sale  of 
personal  property,  or  choses  in  action,  or  for  the  performance 
of  labor  or  services. 

And,  in  an  executory  contract  for  the  sale  of  an  article  to  be 
paid  for  on  delivery  at  any  time  within  a  certain  period,  the  obli- 
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gations.  of  the  one  party  to  pay,  and  the  other  to  deliver  are 
mutual  and  dependent ;  and  in  an  action  by  the  seller  for  the 
price,  it  is  not  enough  simply  to  show  the  default  of  the  pur- 
chaser, he  must  show  that  he  was  ready  and  offered  to  deliver 
the  goods.  Whichever  party  seeks  to  enforce  the  contract  against 
the  other,  must  show  performance  or  a  tender  of  performance  on 
his  part.  Dunham  v.  Mann,  4  Seld.,  508 ;  S.  C,  4  E.  D.  Smith, 
500 ;  Kelley  v.  Upton,  5  Duer,  336. 

^It  is  a  question  of  intention,  whether  the  several  parts  of  a  con 
tract,  made  at  one  and  the  same  time,  are  to  be  taken  distribu 
tively  and  are  independent ;  or  whether  entire  performance  by 
one  party,  of  all  the  stipulations  on  his  part,  is  a  condition  prece- 
dent to  his  right  of  recovery  against  the  other  party  in  respect 
to  a  portion  of  the  contract  which  he  has  fully  performed.  In 
arriving  at  such  intention,  it  is  to  be  assumed  that  goods  are  not 
to  be  delivered  without  payment,  when  there  is  no  provision  for 
a  credit.  The  plaintiff  in  one  agreement,  contracted  to  deliver 
forthwith  a  quantity  of  dressed  pork  to  the  defendant,  for  a  cer- 
tain price,  and  also  to  sell  him,  upon  their  arrival,  at  a  different 
price,  a  number  of  live  hogs,  then  on  their  way  and  expected  in 
a  few  days ;  no  stipulation  being  made  as  to  the  time  of  payment 
for  either.  The  pork  was  delivered,  but  the  plaintiff  violated  his 
contract  by  not  delivering  the  live  hogs,  and  it  was  held  that  this 
did  not  preclude  him  from  recovering  the  price  of  the  dressed 
pork,  subject  to  recoupment  for  the  defendant's  damages  from 
the  breach  of  contract  as  to  the  live  hogs.  Tipton  v.  Feitner,  6 
E.  P.  Smith,  423.  In  this  case,  it  will  be  noticed  that  the  court 
held  that  each  parcel  was  to  be  paid  for  on  delivery ;  and,  there- 
fore, when  one  parcel  was  delivered,  the  seller  was  entitled  to 
his  money  for  that  part  of  the  sale,  whether  the  balance  was 
delivered  or  not.  The  case  differs,  therefore,  from  another:  class 
of  cases  in  which  the  seller  agrees  to  deliver  the  whole  of  a 
specified  quantity  before  he  is  entitled  to  any  pay ;  for  in  such 
cases  he  must  deliver  the  entire  quantity  before  he  can  recover 
any  portion  of  the  purchase  price,  notwithstanding  he  may  have 
delivered  nearly  the  whole  quantity.  Full  performance  is  a  con- 
dition precedent  in  such  cases;  and  no  recovery  can  be  had  until 
the  delivery  of  the  entire  quantity.  Champlin  v.  Rowley,  13  Wend., 
258;  8.  C,  18  Wend.,  187;  Mead  v.  Degolyer,  16  Wend.,  632.a 

Where,  in  a  contract  for  the  erection  of  a  building  upon  the  land 
of  an  other,  performance  is  to  precede  payment  aud  is  the  condi- 
tion thereof,  and  the  builder  has  substantially  failed  to  perform  on 
his  part,  he  can  recover  nothing  for  his  labor  and  materials,  not- 
withstanding the  owner  has  chosen  to  occupy  and  enjoy  the 
erection.  Mere  occupation  of  a  building  in  such  a  case,  is  not  a 
waiver  of  strict  performance,  but  the  question  of  waiver  is  one  of 
intention,  depending  on  all  the  circumstances,  of  which  occupancy 
may  be  one.  Smith  v.  Brady,  3  B.  P.  Smith,  173 ;  Cunningham  v. 
Jones,  6  E.  P.  Smith,  486.  See  the  opinions  of  the  judges  in  this 
case,  for  a  full  exposition  of  the  rule  in  such  cases.    And  where, 

(a)  Note  20. 
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by  a  contract  under  seal,  O.  agreed  that  he  would  keep  twenty 
cows  during  the  season  for  the  dairying  business,  and  sell  the 
butter  made  from  said  dairy  of  cows  to  M.,  to  be  delivered  at  a 
time  and  place  specified,  at  a  price  per  pound  named,  and  M. 
agreed  to  pay  for  the  butter  to  be  delivered,  and  O.,  at  the  com- 
mencement of  the  dairy  season,  put  twenty  cows  on  his  farm,  from 
which  butter  was  made  until  the  end  of  the  season,  which  was 
about  the  middle  of  November,  except  that  three  of  the  cows 
about  the  first  of  September,  and  two  of  them  about  the  middle 
of  October,  ceasing  to  yield  more  than  about  a  quart  of  milk  per 
day,  and  to  be  of  much  value  for  dairy  purposes,  were  respectively 
sold  at  those  dates,  it  was  held  that  O.  could  not  sustain  an  action 
upon  the  contract.  By  the  contract,  O.  was  required  to  keep 
during  the  season  twenty  milch  cows,  and  when  any  of  those  pro- 
vided ceased  to  yield  milk,  it  was  his  duty  to  procure  others  within 
a  reasonable  time.  Oalcly  v.  Morton,  1  Kern.,  25. 

So,  where  an  agreement  was  as  follows:  "I  will  deliver  John 
Higgins  25,000  pale  brick,  on  the  dock  at  East  Troy  for  $3  per 
M,  and  50,000  hard  brick  at  the  same  place,  at  $4  per  M,  cash 
B.  W.  Baker,  Ooxsackie."  Not  long  after  this  agreement,  the 
plaintiff  delivered  to  the  defendant  at  Troy,  under  the  written 
contract,  a  cargo  of  brick,  consisting  of  10,500  hard,  and  10,500 
pale  brick,  and  demanded  payment  for  that  quantity,  which  the 
defendant  refused  to  do  until  the  whole  was  delivered.  It  was 
held  that  the  contract  was  entire,  and  that  the  whole  75,000  bricks 
must  be  delivered  before  an  action  could  be  maintained.  Baker 
v.  Higgins,  7  E.  P.  Smith,  397.  It  was  also  held  that  parol  evi- 
dence was  not  admissible  to  show  that  the  parties  intended  that 
payment  should  be  made  for  each  parcel  of  the  brick,  as  they 
should  be  delivered.  II. 

But  where  a  party  sold  one  thousand  bushels  of  barley,  at  a 
stipulated  price,  and  to  be  delivered  at  a  specified  place,  and  it 
was  to  be  paid  for  as  it  was  delivered;  it  was  held  that  the  seller 
was  entitled  to  payment  for  each  load  as  it  was  delivered,  and 
that  a  refusal  by  the  buyer  to  take  and  pay  for  each  load  as  it 
was  tendered,  was  a  breach  of  his  agreement.  And  it  was  also 
held,  that  although  the  seller  had  repeatedly  delivered  loads  with- 
out payment,  that  that  fact  was  no  waiver  of  the  right  to  demand 
payment  for  each  load.  Gardner  v.  Clark,  7  E.  P.  Smith,  399- 
Pratt  v.  Gulick,  13  Barb.,  297. 

The  same  rule  applies  to  contracts  for  labor  and  service.  And 
if  a  party  agrees  to  work  a  year  for  a  given  price  he  must  perform 
the  whole  year's  work  before  he  can  recover  any  part  of  his  pay, 
because  the  contract  is  entire  and  performance  is  a  condition 
precedent  to  a  right  of  recovery.  But,  if  a  man  agrees  to  work 
a  year  for  an  other,  at  a  specified  price  per  month,  and  by  the 
terms  of  his  contract  he  is  to  be  paid  each  month's  wages  at  the 
end  of  each  month,  he  may  sue  for  and  recover  the  amount  which 
is  due  at  the  end  of  each  month,  before  the  end  of  the  year ; 
because  the  principle  is  precisely  that  involved  in  the  case  of  the 
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barley,  last  cited.  Gardner  v.Olwrk,  7  B.  P.  Smith,  399  ;  and  like 
the  ease  of  Tipton  v.  Feitner,  6  E.  P.  Smith,  423,  and  see  opinion 
of  the  court  at  page  429.     This  case  is  stated,  ante,  117. 

But,  in  such  a  case,  if  the  laborer  should  quit  the  service  of  his 
employer  before  the  end  of  the  year,  the  latter  would  be  entitled 
to  recoupe  out  of  his  wages  such  damages  as  were  the  result  of 
such  a  breach  of  the  contract.  Tipton  v.  Feitner,  6  E.  P.  Smith, 
423,  429. 

There  is  a  class  of  cases  in  which  it  has  been  held  that  either 
from  the  express  terms  of  the  contract,  or  from  its  legal  construc- 
tion, a  full  performance  was  necessary  before  any  recovery  could 
be  had  for  any  part  of  the  wages.  McMillan  v.  Vanderlip,  12 
Johns.,  165  ;  Lantry  v.  Parks,  8  Oow.,  63 ;  Jennings  v.  Gamp,  13 
Johns.,  94,  and  numerous  other  cases. 

The  distinction  to  be  observed  is,  whether  the  contract  by  its 
terms,  or  by  legal  construction,  requires  a  full  performance  of  all 
its  parts  before  any  recovery  can  be  had,  or  whether  the  contract 
by  its  terms,  or  by  legal  construction  permits  a  recovery  for  a 
part  of  the  labor  before  a  full  performance.  If  a  full  performance 
is  necessary  then  no  recovery  can  be  had  before  that  is  done.  If, 
on  the  contrary,  a  part  is  to  be  paid  before  a  full  performance, 
then  there  may  be  a  recovery  for  each  part  as  it  becomes  due 
and  payable. 

There  is  one  important  qualification  of  the  rule  that  there 
must  be  a  full  performance  of  the  contract  when  that  is  the 
agreement,  and  that  is,  that  in  all  contracts  to  perform  labor  or 
to  render  personal  services  the  law  will  excuse  a  non-performance 
in  case  of  sickness  or  other  disability,  or  where  death  prevents 
such  performance.  Wolfe,  executor,  Sec,  v.  Howes,  6  E.  P.  Smith, 
197  ;S.C,  24  Barb.,  174 ;  Fahy  v.  North,  19  Barb.,  341.a  This  rule, 
however,  is  limited  to  those  cases  in  which  the  services  are  those 
of  the  person  employed  to  do  such  labor,  or  to  render  such  ser- 
vices. And,  if  one  person  agrees  to  perform  a  piece  of  work, 
which  he  can  do  in  person,  or  which  he  may  employ  another  to 
do,  this  rule  will  have  no  application.  But  where  by  the  terms  of 
a  contract  for  work  and  labor  the  full  price  is  not  to  be  paid  until 
the  work  is  completed,  and  a  complete  performance  becomes 
impossible  by  act  of  the  law,  the  contractor  may  recover  for  the 
work  actually  done  at  the  full  price  agreed  on.  Jones  v.  Judd, 
4  Oomst.,  411. 

There  are  many  cases  in  which  a.  party  has  not  performed  his 
contract  because  the  other  party  has  consented  to  a  change  in  its 
terms,  or  has  requested  such  a  modification ;  and  in  all  such  cases, 
if  the  agreement  to  modify  is  a  valid  one,  it  will  be  a  sufficient 
excuse  for  the  non-performance  of  the  contract.  But,  in  such 
cases,  the  excuse  must  be  set  up  in  the  complaint,  or  evidence 
cannot  be  received  to  prove  it.  Oakley  v.  Morton,  1  Kern.,  26; 
Grandall  v.  Clark,  7  Barb.,  169. 

Though,  when  sickness  is  the  excuse  for  the  non-performance 
of  personal  services,  it  need  not  be  set  up  in  the  complaint,  but 

(a)  Note  21, 
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may  be  proved  in  reply  to  a  defense  interposing  the  special  con 
tract.  Wolfe  v.  Howes,  6  B.  P.  Smith,  197. 

SECTION  VIII. 

MONET  BONDS. 

Actions  upon  mere  money  bonds  are  not  very  frequent  in  a 
justice's  court,  because  the  amount  recoverable  is  generally 
larger  than  the  jurisdiction  of  the  court.  Such  bonds  usually 
accompany  a  mortgage,  and  proceedings  upon  a  mortgage  of  real 
estate  must,  of  course,  be  taken  in  a  court  of  record,  or  by  a  sta- 
tutory foreclosure  by  advertisement. 

There  are  some  cases  in  which  bonds  are  given,  in  which  an 
action  may  be  maintained  in  this  court,  and,  therefore,  the  sub- 
ject will  be  briefly  explained.  An  obligation  or  bond  is  a  deed 
whereby  the  obligor  obliges  himself,  his  heirs,  executors  and 
administrators,  to  pay  a  certain  sum  of  money  to  another  at  a 
day  appointed. 

If  this  is  all  of  the  bond,  it  is  called  a  simple  bond.  But  there 
is  generally  a  condition  added,  that  if  the  obligor  pays  a  smaller 
sum,  or  does,  or  omits  to  do,  some  particular  act,  the  obligation 
shall  be  void.  The  word  bond,  from  the  force  of  the  term,  imports 
a  sealed  instrument. 

There  must  be  parties  to  a  bond ;  an  obligor,  or  one  who  is  to 
make  payment ;  and  an  obligee,  or  one  to  whom  payment  is  to  be 
made. 

No  particular  form  of  words  is  essential  to  create  an  obliga- 
tion, but  any  words  which  declare  the  intention  of  the  parties, 
and  denote  that  one  is  bound  to  the  other,  will  be  sufficient,  pro 
vided  the  following  rules  are  observed :  1.  It  must  be  in  writing, 
or  printed,  upon  paper  or  parchment.  2.  It  must  be  sealed, 
though  it  need  not  recite  that  it  is  sealed.  3.  It  must  be  de- 
livered, either  to  the  obligee  or  his  agent  or  attorney.  The  date 
is  not  essential,  and,  therefore,  if  there  is  no  date,  or  a  wrong  or 
an  impossible  one,  it  will  do  no  harm ;  because  such  an  instru 
ment  takes  effect  from  its  delivery,  not  from  the  time  of  its  date. 

Where  an  obligor  signs  his  name  and  affixes  his  seal  in  the 
space  between  the  penal  part  of  the  bond  and  the  condition, 
the  condition  is  as  much  a  part  of  the  bond  as  though  the  sig- 
nature and  seal  were  at  the  foot  of  it.  Meed  v.  Drake,  7  Wend. 
345.  Where,  in  the  body  of  an  instrument,  a  principal  and 
several  sureties  were  named  as  parties,  but  it  was  signed  by  the 
latter  only,  and  there  was  nothing  in  the  nature  of  the  bond  to 
prevent  it  from  operating  without  the  signature  of  the  principal, 
this  was  held  to  be  prima  facie  valid  and  complete.  Parker  v. 
Bradley,  2  Hill,  584. 

A  surety  who  is  not  named  in  the  body  of  the  bond,  is  liable, 
if  he  executes  the  bond,  in  the  same  manner  and  to  the  same 
extent  as  though  his  name  had  been  inserted.  Decker  v.  Judson 
2,E.  P.  Smith,  439 ;  Perkins  v.  Goodman,  21  Barb.,  218. 

If  a  bond  is  signed,  and  put  into  the  hands  of  the  obligee  or  a 
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third  person  on  the  condition  that  it  shall  become  obligatory  upon 
the  performance  of  some  act  by  the  obligee  or  any  other  person, 
the  paper  signed  does  not  become  the  bond  of  the  party  signing 
until  the  condition  precedent  is  performed.  Lovett  v.  Adams,  3 
Wend.,  380  ;  People  v.  Bostwick,  43  Barb.,  9;  S.  0.  5  Tiff.,  445. 

A  bond  may  be  executed  in  blank  with  a  material  part  of  it 
to  be  filled  up  by  an  agent  who  has  a  parol  authority  for  that 
purpose ;  and  if  the  agent  fills  up  the  blank  in  pursuance  of  his 
authority,  the  bond  is  valid.  Ex  parte  Kerwin,  8  Cow.,  118 ;  and 
see  Woolley  v.  Constant,  4  Johns.,  54 ;  ex  parte  Decker,  6  Cow., 
59.  An  alteration  in  a  sealed  agreement,  given  to  secure  the  pay- 
ment of  a  sum  of  money,  does  not  avoid  it,  although  the  person 
making  the  alterations  acts  under  a  parol  authority  only.  Knapp 
v.  Maltby,  13  Wend.,  587.  A  bond  taken  in  pursuance  of  a  sta- 
tute must  conform  strictly  to  its  requirements.  Barnard  v.  Viele, 
21  Wend.,  88. 

The  condition  of  .a  bond  executed  by  E.  to  the  F.  and  M.  Bank 
was  "that  J.  and  K.  shall  and  will,  from  time  to  time,  as  occasion 
may  require,  ask  for  and  receive  from  the  said  F.  and  M.  Bank 
certain  sums  of  mOney  at  no  time  exceeding  $5,000.  Now  if  the 
said  J.  and.  K  shall  well  and  truly  pay  or  cause  to  be  paid  to  the 
said  F.  and  M.  Bank  all  such  sums  as  they  the  said  J.  and  K.  may, 
as  aforesaid,  receive,  then  in  that  case  this  obligation  to  be  void ; 
otherwise,  &c.  Held  that  it  was  the  intention  of  the  obligor  to 
restrict  the  whole  amount  of  the  indebtedness  of  J.  and  K.  to  the 
bank,  at  any  one  time,  to  $5,000 ;  and  that. the  bank  having  suf- 
fered J.  and  K.  to  become  indebted  to  a  larger  amount,  E.,  the 
guarantor,  was  not  liable  upon  the  bond.  Farmers,  Sec,  Bank  v. 
Evans,  4  Barb.,  487. 

SECTION  IX. 

Indemnity  'bonds.']  Indemnity  bonds  are  in  very  common  use, 
and  they  relate  to  a  very  numerous  class  of  cases.3.  These  bonds 
may  be  given  in  the  various  proceedings  which  occur  in  justices' 
courts  in  which  a  bond  is  necessarily  given.  Some  kinds  of  pro- 
cess cannot  legally  be  issued  unless  a  proper  bond  is  given. 
Again,  adjournments  are  frequently  granted  upon  condition  that 
a  bond  is  furnished.  So,  in  the  various  affairs  which  are  daily 
transpiring,  bonds  of  indemnity  are  demanded.  The  jurisdiction 
of  justices'  courts  has  been  extended  to  that  amount  that  there 
are  many  cases  in  which  such  bonds  may  be  sued  in  these  courts. 
The  Code  clearly  confers  jurisdiction  in  such  cases.  Code,  §  53, 
subs.  1,  5,  6,  ante,  5.  The  first  subdivision  is  amply  sufficient, 
because  it  includes  contracts  without  limitation,  when  the  claim 
is  to  recover  money  only.  And  a  claim  to  recover  money  for  a 
breach  of  an  indemnity  bond  is  clearly  provided  for. 

In  actions  upon  indemnity  bonds  there  is  more  care  necessary 

in  relation  to  the  complaint  than  in  ordinary  cases  of  actions 

upon  promissory  notes,  bills  of  exchange,  or  common   money 

bonds.    The  statute  provides  "when  an  action  shall  be  prose- 

Wait      16  («)  NoTE  22- 
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euted  in  any  court  of  law,  upon  any  bond  for  the  breach  of  anj 
condition  other  than  for  the  payment  of  money,  or  shall  be 
prosecuted  for  any  penal  sum  for  the  non-performance  of  an;, 
covenant  or  written  agreement,  the  plaintiff,  in  his  declaration, 
shall  assign  the  specific  breaches  for  which  the  action  is  brought. 
3  E.  S.,  661,  §  5,  5th  ed. 

This  statute  was  enacted  before  the  Code,  and  the  object  of  it 
was  to  enable  the  defendant  to  know  precisely  what  was  the 
ground  of  action  alleged  against  him.  But  the  rules  of  pleadings 
established  by  the  Code  require  the  facts  to  be  stated  fully,  so 
that  this  statute  does  not  require  more  than  the  Code.  In 
actions  upon  accounts,  and  upon  written  instruments  for  the 
payment  of  money,  it  is  sufficient  to  present  them  to  the  justice 
and  claim  the  amount  due.  Code,  §  64,  subs.  9  and  10.  But,  in 
an  action  upon  an  indemnity  bond,  the  plaintiff  seeks  to  recover 
money  as  damages  for  a  breach  of  the  condition  of  the  bond, 
and,  in  such  cases,  the  plaintiff  must  state  with  precision  and 
particularity  what  acts  or  omissions  the  defendant  is  chargeable 
with,  so  that  he  may  know  what  defense  he  has  to  interpose.11 

A  few  of  the  cases  will  be  noticed  for  the  purpose  of  showing 
some  of  the  rules  applicable  to  these  cases.  When  a  collector  of 
an  incorporated  village  executes  a  bond  with  sureties  for  the 
faithful  performance  of  his  duties  as  collector,  the  village  may 
maintain  an  action  in  its  corporate  name  for  a  breach  of  the 
condition.  Village  of  Warren  v.  Philips,  30  Barb.,  646.  As  soon 
as  such  a  bond  is  accepted  by  the  trustees  of  the  village,  by  reso- 
lution, it  becomes  binding.  It.  The  statute  which  requires  an 
indorsement  or  approval  is  merely  directory.  It.  And  an  action 
lies  without  waiting  for  the  issuing  of  a  warrant  by  the  county 
treasurer  against  the  goods,  &c,  of  the  collector.  It. 

Where  a  bond  of  indemnity  is  given  to  save  harmless  a  city  or 
town  from  the  support  and  maintenance  of  any  persons  who  may 
become  chargeable  to  such  city  or  town,  and  such  support  is 
afforded  by  the  overseers  of  the  poor,  in  a  proper  case,  an  action 
may  be  maintained  on  the  bond,  although  a  previous  order  for 
such  support  has  not  been  given  by  the  proper  authority.  Candler 
v.  Mayor,  Sec,  N.  T.,  1  Wend.,  493. 

An  action  will  not  lie  on  a  promise  by  one  to  indemnify  and 
save  another  harmless  from  all  loss  which  he  may  sustain,  in 
consequence  of  making  advances  to  a  third  person  at  the  request 
of  the  promisor,  without  showing  an  ineffectual  attempt  to  coerce 
payment  from  the  party  to  whom  the  advances  were  made,  or  that 
endeavors  to  collect  the  money  from  him  would  have  been  useless 
by  reason  of  his  insolvency  or  otherwise.  Ward  v.  Fryer,  19 
Wend.,  494.  A  bond  for  the  maintenance  of  a  person  for  life, 
and  the  payment  of  a  certain  sum  annually,  is  valid,  and  each 
installment  may  be  collected  when  due.  Schoormaker  v.  Elmen- 
dorf,  10  Johns.,  49  ;  Code,  §  53,  sub.  5. 

An  action  against  one  of  the  obligors  of  a  bond,  conditioned 
for  the  faithful  execution  of  his  duties  as  an  administrator,  is  an 

(a)  Note  23. 
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action  against  the  defendant  personally,  and  is  within  the  juris- 
diction of  a  justice's  court.  O'Neil  v.  Martin,  1  E.  D.  Smith,  404; 
Code,  §  54,  sub.  5  ;  ante,  5. 

In  an  action  on  a  bond  given  by  S.,  a  non-resident  plaintiff,  and 
his  surety,  conditioned  that  the  former  should  pay,  on  demand,  all 
costs  which  might  be  awarded  in  the  suit,  it  was  held,  that  the 
surety  was  not  liable  until  after  the  costs  had  been  demanded  of 
S.,  and  that  the  fact  of  such  demand  should  be  averred  in  the 
complaint,  and  proved  at  the  trial.  Nelson  v.  Bostwick,  5  Hill,  37. 
It  was  also  held,  that  this  bond  was  within  the  statute  which 
requires  the  particular  breaches  to  be  assigned,  ante,  122,  and  that 
such  breaches  must  be  assigned  in  action  on  bonds  of  every  kind, 
except  those  for  the  absolute  payment  of  money,  at  a  time  certain, 
and  a  specified  sum,  &c,  or  in  specified  installments. 

Upon  a  mere  indemnity  bond  to  save  another  harmless  from  a 
bond  executed  by  him,  the  party  indemnified,  in  order  to  recover, 
must  show  damage,  and  that  such  damage  was  involuntarily  sus- 
tained. Crimen  v.  Thompson,  6  Barb.,  532. 

In  contracts  of  indemnity  when  the  obligation  is  to  perform 
some  specific  thing  or  to  save  the  obligee  from  a  charge  or  lia- 
bility, it  seems  the  contract  is  broken  when  there  is  a  failure  to 
do  the  specific  act,  or  when  such  charge  or  liability  is  incurred. 
But  when  the  obligation  is,  that  the  party  indemnified  shall  not 
sustain  damage  or  molestation  by  reason  of  the  acts  or  omissions 
of  another,  or  by  reason  of  any  liability  incurred  through  such 
acts  or  omissions,  there  is  no  breach  until  actual  damage  is  sus- 
tained. Gilbert  v.  Wiman,  1  Oomst.,  550;  and  see  Jarvis  v.  Sewall, 
40  Barb.,  449;  Wright  v.  Whiting,  lb.,  235,  and  cases  cited. 
Where  a  bond  of  indemnity  is  given  to  one  who  commits  an  act 
which  he  knew  to  be  illegal  at  the  time  of  doing  it,  no  action 
will  lie  upon  such  indemnity  bond ;  but,  although  the  act  done 
is  in  reality  a  trespass,  yet,  if  the  person  indemnified  and  per- 
forming it,  acts  in  good  faith,  and  in  the  belief  that  his  acts  are 
lawful,  a  promise  of  indemnity  to  him  is  valid  and  binding  upon 
the  indemnitor.  Coventry  v.  Barton,  17  Johns.,  142,  144;  Stone  v. 
Hooker,  9  Cow.,  154;  EUiston  v.  Berryman,  15  Ad.  &  E.  N.  S., 
206,  and  note  at  end  of  case;  St.  John  v.  St.  John's  Churchy  15 
Barb.,  346;  Allaire  v.  Ouland,  2  Johns.  Oas.,  52.  An  indemnity 
bond  given  by  a  plaintiff  in  an  attachment  or  execution  on  a  claim 
of  property  by  a  third  person,  is  valid  although  no  jury  had  been 
previously  called  to  try  the  title  to  the  property.  Chamberlain  v. 
Better,  4  E.  P.  Smith,  115.  And  such  a  bond  is  to  be  so  construed 
as  to  secure  a  full  indemnity  to  the  officer.  lb.  When  a  bond  of 
indemnity  is  given  to  an  officer  to  induce  him  to  sell  property 
which  he  has  levied  upon,  but  which  is  claimed  by  a  third  person, 
the  sureties  in  such  bond  will  be  liable  as  trespassers,  if  a  sale 
takes  place,  and  the  property  really  belonged  to  such  third  per- 
son. Herring  v.  Hoppock,  1  E.  P.  Smith,  409;  S.  C,  3  Duer,  20. 
An  officer  who  is  indemnified  for  making  a  sale  of  property, 
ought,  if  he  is  sued  for  selling  it,  to  notify  his  indemnitor  of  the 
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bringing  of  such  action;  and,  if  such  notice  is  given,  the  judg 
ment  rendered  against  such  officer  will  be  conclusive  upon  the 
indemnitor,  in  an  action  against  him  by  such  officer.  Blasdale  v. 
Bdbcoclc,  1  Johns.,  517;  Kip  v.  Brigham,  6  Johns.,  158;  Trustees 
of  Newburgh  v.  Galatian,  4  Cow.,  340 ;  Beers  v.  Pinney,  12  Wend., 
309.  t  The  officer  who  is  sued  in  such  a  case,  is  not  bound  to 
defend  the  action,  but  may  permit  a  judgment  to  be  taken  by 
default  if  he  acts  in  good  faith,  and  in  the  belief  that  there 
is  no  valid  defense.  Given  v.  Driggs,  1  Caines,  450 ;  Lee  v.  Cla/r~k, 
1  Hill,  56;  Holmes  v.  Weed,  19  Barb.,  128.  The  law  does  not 
require  an  officer  to  give  notice  of  the  suit  to  his  indemnitor,  in 
order  to  entitle  him  to  recover  against  such  indemnitor.  Aberdeen 
v.  Blachmar,  6  Hill,  324 ;  BnffieU  v.  Scott,  3  Term,  374.  But  an 
omission  to  give  such  notice,  leaves  the  indemnitor  free  to  con- 
trovert the  right  of  recovery;  while,  if  notice  had  been  given, 
such  judgment  would  have  been  conclusive  upon  him.  Thomas  v. 
Hubbell,  1  E.  P.  Smith,  405.  The  notice  of  suit  which  is  given 
to  an  indemnitor  must  be  a  reasonable  one,  so  as  to  enable  him  to 
properly  defend  the  action.  Riley  v.  Seymour,  1  Wend.,  143.  But 
where  one  who  holds  an  indemnity  against  all  actions  and  all 
damage  by  reason  of  a  certain  claim,  is  sued  thereon,  and  he 
having  a  probably  ample  defense,  undertakes  to  defend  it  himself, 
without  calling  on  the  obligor  in  the  indemnity;  and  omits  to  set 
up  such  defense,  and  by  other  neglect  fails  in  such  suit,  he  cannot 
afterwards  enforce  the  indemnity.  Bridgeport  Fire  and  Marine 
Ins.  Co.  v.  Wilson,  7  Bosw.,  427. 

SECTION  X. 

Surety  bonds  and  undertakings  under  the  Code."]  An  action  may 
be  brought  before  a  justice  of  the  peace  upon  any  surety  bond 
which  he  is  authorized  to  take  in  any  of  the  proceedings  before 
him.  Ante,  5,  Code,  §  53,  sub.  6. 

In  actions  upon  such  bonds  the  amount  of  the  recovery  is  not 
limited  to  two  hundred  dollars,  but  it  may  be  for  any  sum  which 
is  recoverable  upon  such  surety  bond.  Code,  ■$>  53,  sub.  6 ;  Hum- 
phrey v.  Persons',  23  Barb.,  313,  316,  320. 

There  are  cases  in  which  undertakings  are  given  upon  appeals 
to  the  county  court,  from  judgments  rendered  by  justices'  courts. 
This  undertaking  is  to  be  delivered  to  the  justice,  Code,  §§  356, 
357,  ante,  29,  and  it  may,  therefore,  be  considered  as  a  surety 
bond  taken  by  the  justice.  In  an  action  upon  an  undertaking 
given  upon  an  appeal,  the  undertaking  need  not  show  any  con- 
sideration on  its  face,  nor  need  it  be  sealed;  it  will  be  sufficient 
if  it  conforms  to  the  requirements  of  the  statute,  and  shows  that 
fact  on  its  face.  Thompson  v:  Blanchard,  3  Oomst.,  335." 

Where  a  party,  on  appealing  to  the  county  court  from  the 
judgment  of  a  justice  of  the  peace,  for  the  purpose  of  staying 
execution  of  the  judgment,  executes  an  undertaking,  with  sure- 
ties, conditioned  that  "if  judgment  shall  be  rendered"  against 
the  appellant,  and  execution  thereon  be  returned  unsatisfied  in 

(a)  Thomas  v.  HubUU,  8  Tiff.,  120. 
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whole  or  in  part,  the  obligors  will  pay  the  amount  unsatisfied, 
and  the  county  court  reverses  the  judgment  of  the  justice,  and 
on  an  appeal  to  the  supreme  court,  that  court,  at  general  term 
reverses  the  judgment  of  the  county  court  and  affirms  that  of 
the  justice,  with  costs,  the  sureties  are  liable,  uot  merely  for  the 
amount  of  the  judgment  in  the  county  court,  but  for  the  amount 
recovered  in  the  supreme  court.  Smith  v.  Grouse,  24  Barb.,  433.a 

But  no  recovery  can  be  had  against  a  surety  until  an  execution 
has  been  issued  against  the  appellant,  and  it  has  been  returned 
unsatisfied  in  whole  or  in  part ;  and  iu  that  case,  the  surety  is 
not  liable  for  anything  but  the  amount  which  remains  unsatisfied. 
Code,  §  356,  ante,  29. 

So  the  surety  is  not  liable  unless  judgment  is  rendered  against 
the  appellant,  ante,  29,  Code,  §  356;  and,  therefore,  if  the  appeal  is 
dismissed,  the  surety  is  not  liable  for  any  amount,  either  judg- 
ment or  costs.  Drummondv.  Husson,  4Kern.,  60. 

The  distinction  in  relation  to  the  amount  for  which  a  justice 
has  jurisdiction  is  this:  whenever  the  bond  or  undertaking  is 
one  which  the  justice  takes  in  the  ordinary  course  of  proceedings 
before  him,  and  which  is  such  as  the  law  authorizes,  the  jus- 
tice has  jurisdiction  of  any  amount  which  is  recoverable  upon 
such  surety  bonds,  &e 

But  in  all  other  cases,  such  as  money  bonds ;  and  indemnity 
bonds,  not  given  in  the  course  of  proceedings  before  the  justice 
as  just  explained,  the  justice  has  no  jurisdiction  if  the  amount  of 
the  recovery  exceeds  two  hundred  dollars. 

SECTION  XT. 

Bastardy  oonds,  and  the  support  of  oastards.]  The  statutes  relat- 
ing to  bastards  will  be  found  2  E.  S.,  906  to  920,  5th  ed. 

In  an  action  against  persons  who  make  a  contract  for  the  sup 
port  of  a  bastard  child,  they  will  be  personally  liable  to  pay  for 
the  support  of  the  child,  if  they  are  not  authorized  to  charge  the 
town  with  such  support.  Morse  v.  Earl,  13  Wend.,  271,  272.      «, 

But  such  persons'  liability  on  their  part,  will  not  create  any 
liability  on  the  part  of  their  successors ;  and  before  an  action  can 
be  maintained  against  them,  it  must  be  shown  that  the  bastard 
was  a  legal  charge  upon  the  town,  by  virtue  of  a  justice's  order ; 
that  a  valid  contract  was  made  for  its  support ;  that  the  defend- 
ants are  successors  in  office,  and  that  the  plaintiff  has  performed 
his  part  of  the  agreement.  II. 

A  husband  is  not  bound  to  support  the  bastard  children  of  his 
wife,  which  were  born  before  his  marriage  to  her.  Overseers,  Sec, 
of  Minden  v.  Cox,  7  Cow.,  235.    N/or  is  a  parent  bound  to  support 

the  bastard  children  of  one  of  his  daughters.  Sargent  v.  -■ , 

5  Oow.,  106. 

The  mother  of  a  bastard  has  a  right  to  the  control  and  custody 
of  it,  as  against  the  putative  father,  and  she  is  bound  to  support 
and  maintain  it,  as  its  natural  guardian.b  Matter  of  Doyle,  Clarke's 

(a)  Note  24.         (&)  Note  25. 


1.26  CONTRACTS.    BASTARDY  BONDS. 

Oh.  E.,  154;  Robalina  v.  Armstrong,  15  Barb.,  247,  People  v.Kling, 
6  Barb.,  366  ;  and  see  2  R.  S.,  910,  §§  21,  22,  5th  ed. 

So  the  putative  father  of  a  bastard  child  has  no  right  to  the 
control  and  custody  of  it,  against  its  consent.  lb.  If  it  appears 
that  the  mother  of  such  a  child  abuses  it,  the  court  will  interfere, 
by  habeas  corpus,  in  its  behalf,  and  remove  it  to  some  proper  place. 
People  v.  Landt,  2  Johns.,  374 ;  Robalina  v.  Armstrong,  15  Barb.. 
248,  opinion. 

The  mother  of  a  bastard  child,  three  or  four  years  old,  is  enti- 
tled to  its  custody  ;  and  the  putative  father,  and  his  surety,  who 
have  given  a  bond  for  the  support  of  the  child,  cannot,  by  a 
demand  of  the  child,  exonerate  themselves  from  its  maintenance. 
Carpenter  v.  Whitman,  15  Johns.,  208. 

The  surety  in  a  bond  which  is  given  for  the  indemnity  of  the 
town,  is  liable  as  long  as  the  bastard  continues  chargeable,  even 
though  that  should  be  the  case  until  after  it  becomes  twenty-one 
years  of  age.  Falls  v.  Smith,  1  Johns..  486  ;  2  R.  S.,  909,  §  14, 
5th  ed. 

In  default  of  lawful  issue,  illegitimate  children  may  inherit 
real  and  personal  property  from  their  mother,  as  though  they 
were  legitimate.  Laws  1855,  ch.  547 ;  Ferrie  v.  Public  Adminis- 
trator,  3  Bradf.,  249.  This  statute  does  not  affect  vested  rights.  lb. 

A  mother  who  maintains  her  bastard  child,  after  a  proper 
order  of  filiation  has  been  made,  requiring  the  putative  father  to 
support  it,  by  paying  a  specified  weekly  sum  for  that  purpose, 
caunot  maintain  an  action  against  the  overseers  of  the  poor 
for  the  expense  of  its  maintenance,  without  showing  that'  they 
requested  her  to  support  it,  or  that  they  expressly  promised  to  pay 
therefor,  or  that  they  have  received  sufficient  money  under  the 
order  of  filiation  for  that  purpose.  Stevens  v.  Howard,  12  Johns., 
195.  (The  statute  now  provides  for  the  payment  to  the  mother 
of  a  specified  sum  for  such  purposes,  if  the  putative  father  pays 
the  money  required  by  the  order  of  filiation.  2  R.  S.,  920,  §  75, 
5th  ed. ;  Laws  1838,  ch.  202,  §  12.)  This  statute,  however,  is 
prospective  in  its  operation,  and  the  mother  is  not  entitled  to 
money  which  was  paid  previously  to  the  passage  of  the  act.  Peo- 
ple v.  Superintendents,  &c,  of  Seneca,  3  Hill,  116. 

In  an  action  upon  a  bond  given  by  a  putative  father  for  the 
support  of  his  bastard  child,  it  will  not  be  a  defense  that  the 
mother  is  of  sufficient  ability  to  maintain  the  child.  People  v. 
Corbett,  8  Wend.,  520.    Nor  is  evidence  to  prove  that  fact  admis 
sible.  lb. 

The  putative  father  of  a  bastard  child  has  no  right  to  its  cus- 
tody or  control,  as  against  its  mother.  Robalina  v.  Armstrong,  15 
Barb.,  247  ;  People  v.  Kling,  6  Barb.,  366.a  And  if  he  wrongfully 
and  unlawfully  obtains  the  possession  of  such  child,  against  its 
consent  and  against  that  of  its  mother,  and  he  retains  such  pos- 
session by  force  until  compelled,  on  habeas  corpus,  to  surrender 
it,  he  will  be  liable  to  an  action  for  a  false  imprisonment,  in  the 
name  of  such  child.  lb.     A  putative  father  is  not  under  any 

(a)  People  v.  Mitchell,  44  Barb,  245. 
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common  law  liability  to  maintain  his  bastard  child ;  and  even 
where  an  order  of  filiation  has  been  duly  made  against  him,  he 
is  not  liable  to  pay  any  person  for  its  support,  unless  he  has 
requested  such  person  to  support  it,  or  unless  he  has  expressly 
promised  to  pay  therefor.  Moncrief  v.  Ely,  19  Wend.,  405.  In  the 
case  last  cited,  the  plaintiff  sued  to  recover  for  the  support  of  a 
bastard  child  of  his  daughter,  and  the  defendant  was  adjudged, 
by  an  order  of  filiation,  to  be  the  putative  father  of  such  child ; 
and  although  the  plaintiff  had  maintained  such  child  for  four 
years,  he  failed  in  the  action.  It  is  the  duty  of  the  overseers  of 
the  poor,  or  of  the  county  superintendent,  to  collect  the  money 
ordered  to  be  paid  on  an  order  of  filiation,  and  to  apply  it  towards 
the  support  of  such  child.  lb. 

An  express  promise  made  by  the  supposed  father  of  a  bastard 
child,  to  indemnify  the  county  or  town,  cannot  be  considered  as 
a  compromise  with  the  county  superintendent,  when  the  promise 
is  made  to  the  supervisor  of  the  town  in  which  such  child  was 
born,  and  it  is  not  proved  that  the  supervisor  acted  as  agent 
in  behalf  of  the  county  superintendent,  and  therefore  no  action 
can  be  maintained  upon  such  promise.  Bvrdsall  v.  Edgerton,  25 
Wend.,  619. 

When  a  bond  has  been  given  by  the  putative  father  of  a 
bastard  child,  in  pursuance  of  an  order  of  filiation  duly  made, 
an  action  may  be  maintained  upon  it  for  a  breach  of  its  condi- 
tions by  non-payment  of  the  sum  ordered  to  be  paid.  Wallsworth 
v.  Mead,  9  Johns.,  367 ;  Overseers,  Sec,  of  Hebron  v.  Ely,  Hill  & 
Demo,  379.a  It  is  no  defense  to  such  an  action  that  the  town  or 
county  has  not,  in  fact,  been  subjected  to  any  expense  in  main- 
taining such  child.  lb. ;  People  v.  Oorbett,  8  Wend.,  520;  2  R.  S. 
915,  §  48,  5th  ed.  But  where  money  has  been  paid  by  a  person 
who  was  charged  as  the  father  of  an  unborn  bastard,  upon  a 
compromise  with  a  superintendent,  under  and  by  virtue  of  the 
provisions  of  the  statute,  it  may  be  recovered  back  if  it  appears 
that  the  supposed  mother  was  not  in  fact  pregnant.  Bheel  v. 
Hicks,  11  E.  P.  Smith,  289.  It  is  no  defense  for  the  superintend- 
ent that  he  has  paid  the  money  into  the  county  treasury,  if  no 
expense  has  been  incurred  in  the  support  of  the  expected  mother 
and  child.  lb.  When  a  breach  occurs  in  such  bonds,  an  action 
may  be  maintained  thereon  in  the  name  of  the  people  of  this 
state,  by  the  county  superintendents  of  the  county,  or  the  over- 
seers of  the  poor  of  the  town,  which  was  liable  for  the  support  of 
such  bastard  or  child,  or  which  may  have  incurred  any  expense 
in  the  support  of  such  bastard  child,  or  in  the  sustenance  of  its 
mother  during  her  confinement,  and  recovery  therefrom.  2  E.  8., 
915,  §  49,  5th  ed;  People  v.  Mitchell,  4  Sand.,  466.  In  such  actions 
the  burden  of  proof  is  on  the  defendant  to  show  himself  exoner- 
ated from  the  bond,  and  it  is  conclusive  on  him  until  it  is  reversed 
or  in  some  manner  legally  satisfied  or  discharged.  Wallsivorth 
v.  Mead,  9  Johns.,  367 ;  People  v.  Oorbett,  8  Wend.,  520 ;  Rocke- 
feller v.  Donnelly,  8  Cow.,  623 ;  Overseers  of  Hebron  v.  Ely,  Hill 

(a)  Note  26. 
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&  Denio,  379.  The  abolition  of  the  distinction  between  <  town 
and  county  poor,  and  the  provision  that  a  bastard '  is  no  longer 
chargeable  to  the  town,  but  to  the  county,  does  not  discharge  a 
putative  father  from  his  liability  on  a  recognizance,  given  under 
the  act  of  1813,  to  pay  for  the  maintenance  of  the  child  so  long 
as  it  would  be  chargeable  to  the  town.  As  the  law  cast  the  child 
upon  the  county,  the  county  ought  to  have  the  benefit  of  the 
security.  People  v.  Haddock,  12  Wend.,  475. 

The  order  of  filiation  which  is  made  by  two  justices  after  the 
birth  of  the  child,  and  after  examination,  is  in  the  nature  of  an 
adjudication  and  is  binding  upon  the  putative  father,  and  in  an 
action  upon  such  bond  given  for  the  support  of  such  bastard,  it 
supersedes  the  necessity  of  proof  of  actual  expenditure;  and  it 
determines  the  measure  of  damages  as  well  against  the  sureties 
in  the  bond  as  against  such  putative  father.  Rockefeller  v.  Don- 
nelly, 8  Cow.,  623 ;  People  v.  Ooroett,  8  Wend.,  520 ;  Wallsworth 
v.  Mead,  9  Johns.,  367. 

In  an  action  upon  a  bond  to  recover  for  a  breach  of  the  condi- 
tion to  support  such  bastard  child,  the  damages  are  not  to  be 
assessed,  but  the  recovery  is  for  the  whole  amount  of  the  penalty 
in  such  bond.  People  v.  Belyea,  16  Johns.,  155  ;  2  R.  S.,  915,  §§  48, 
49.  But  see  People  v.  Tilton,  13  Wend.,  597,  which  holds  that  in 
such  a  case  the  recovery  is  for  the  whole  penalty  of  the  bond,  but 
that  the  damages  must  be  assessed  upon  the  breaches  assigned  ; 
and  it  also  holds  that  when  the  recovery  is  upon  a  bond  for  the 
breach  of  it  by  the  non-appearance  of  the  putative  father,  that 
the  recovery  is  for  the  full  amount  of  the  penalty,  and  see  People 
v.  Jayne,  27  Barb.,  64,  58.  The  determination  of  the  justices  in 
ascertaining  and  certifying  the  amount  of  the  reasonable  costs  of 
apprehending  and  securing  such  putative  father,  and  of  the  order 
of  filiation,  is  a  judicial  act,  and  it  is  conclusive  until  reversed ; 
and  before  such  reversal  the  father,  who  has  paid  such  costs,  can- 
not maintain  an  action  to  recover  them  back  on  the  ground  that 
the  amount  was  excessive.  Dunham  v.  Monell,  Hill  &  Denio,  377. 

When  two  justices  proceed  to  an  examination  of  a  bastardy  case, 
and  after  hearing  the  evidence,  they  decide  that  the  party  charged 
is  not  the  putative  father  of  the  bastard  child,  such  adjudication  is 
conclusive,  and  it  will  be  a  bar  to  any  second  proceeding  against 
him  for  the  same  matter.  Thayer  v.  Overseers,  Sec,  of  Hamilton, 
5  Hill,  443;  the  case  of  People  v.  Tompkins,  Sec,  19  Wend.,  154, 
commented  on  and  corrected.  But  the  latter  case  decides  that 
a  decision  in  favor  of  the  putative  father  by  acquitting  him  is 
final,  in  the  sense  that  no  appeal  will  lie  by  the  overseers  or  the 
superintendents.  An  appeal,  however,  to  the  general  sessions 
from  such  an  order  of  filiation,  if  taken  by  such  putative  father, 
destroys  the  effect  of  the  order,  as  res  adjudicata;  and  if,  after  such 
an  appeal  is  taken,  the  overseers  who  made  the  complaint  discon- 
tinue the  proceedings,  the  overseers  of  any  other  town  which  is 
chargeable,  or  is  likely  to  become  so,  may  institute  new  proceed- 
ings notwithstanding  the  former  order.  Stowell  v.  Overseers  of 
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Volney,  5  Denio,  98.  No  order  of  filiation  is  necessary,  if  the 
father  elects  to  give  a  bond  voluntarily,  because  he  thereby  admits 
his  liability.  People  v.  Heine,  5  N.  Y.  Leg.  Obs.,  381;  1  Abb.  Dig., 
407,  No.  57. 

When  a  warrant  is  issued  by  a  justice  of  the  peace  on  a  com- 
plaint for  bastardy,  and  the  putative  father  is  arrested  and  brought 
before  the  justice  who  issued  the  warrant,  he  may  call  to  his  aid 
an  other  justice  to  assist  in  determining  the  matter;  and  after 
making  such  selection  and  the  formation  of  the  tribunal  to  hear 
the' case,  these  two  justices  must  hear  and  determine  it. 

If  such  putative  father  appears  before  these  two  justices,  and 
procures  an  adjournment  of  the  matter  because  he  is  not  ready 
for  trial,  and  he  gives  a  bond  for  his  appearance  at  a  future  day, 
no  action  can  be  maintained  upon  it  for  a  refusal  to  appear  on 
the  adjourned  day  before  the  justice  who  issued  the  warrant,  and 
an  associate  justice  who  is  not  the  same  one  who  assisted  in  the 
proceedings  on  the  first  hearing.  People  v.  Boardman,  24  How., 
512. 

A  bond  given  for  the  appearance  of  the  putative  father  on  an 
adjourned  day,  is  intended  to  secure  the  appearance  of  such  fathei 
until  the  final  order  or  decision  of  the  two  justices  is  made.  Peopl 
v.  Jayne,  27  Barb.,  58.  And  if  the  father  merely  appears  on  sucl 
adjourned  day  and  remains  for  a  short  time,  but  refuses  to  stay 
until  the  examination  is  closed,  and  then  leaves  the  court  without 
permission,  this  will  be  a  breach  of  such  bond.  lb. 

And  if  the  justices  proceed  and  make  an  order  of  filiation  in 
such  case  in  the  absence  of  the  defendant,  who  left  after  the  evi- 
dence was  closed,  the  order  will  be  valid.  II).  And  if,  after  the 
order  is  made,  and  before  a  final  adjournment  of  the  court,  the 
defendant  is  called  and  he  is  absent,  and  the  court  is  then  adjourn- 
ed, the  condition  of  the  bond  will  be  broken,  and  a  return  of  the 
putative  father  after  the  adjournment,  and  on  the  next  day  offer- 
ing to  surrender  himself,  will  not  obviate  the  effect  of  the  breach 
already  incurred.  lb. 

A  bond  conditioned  in  the  alternative,  that  the  father  will 
indemnify  the  county  or  town,  or  that  he  will  appear  at  the  ses- 
sions, &c,  is  not  void,  although  it  ought  not  in  strictness  to  have 
contained  more  than  one  of  these  alternatives  as  a  condition. 
People  v.  Tilton,  13  Wend.,  597. 

But  if  the  bond  is  more  onerous  than  that  prescribed  by  the 
statute,  it  will  be  void,  and  no  action  can  be  maintained  upon  it. 
People  v.  Meighan,  1  Hill,  298.  The  statute  provides  that  the 
board  should  require  a  bond  to  indemnify  the  town,  &c. ;  but  if 
the  justices  insert  a  condition  which  also  requires  the  defendant  to 
pay  such  sums  for  the  sustenance  of  the  mother  and  of  the  child  as 
the  justices  or  the  court  of  sessions  should  order,  the  entire  bond 
will  be  void  as  one  taken  by  color  of  office.  lb.  But  a  bond 
which  is  taken  in  pursuance  of  an  order  of  filiation,  which  is 
made  some  years  after  the  birth  of  the  child,  is  not  void,  because 
it  contains  a  condition  that  besides  the  support  of  the  child  the 
Wait        17 
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putative  father  will  indemnify  the  city  in  which  such  order  was 
made,  and  every  other  city,  town  or  county,  against  expenses 
incurred  or  to  be  incurred  for  the  support  of  the  mother  during 
her  confinement  and  her  recovery  therefrom.  People  v.  Mitchell,  4 
Sand.,  466;  and  see  2  R.  S.,  915,  §§47,  48,  49,  5th  ed.^      ; 

The  statute  provides  that  where  an  order  of  filiation  is_  made 
the  putative  father  shall  give  a  bond  with  one  of  two  conditions ; 
first,  that  he  will  pay-  the  sum  ordered,  &c,  and  indemnify  the 
town,  &c. ;  or,  second,  that  he  will  appear  at  the  next  court  of 
sessions,  &c.  2  R.  S.,  909,  §§  14,  5th  ed.  Such  a  bond  should, 
therefore,  contain  but  one  of  these  conditions,  and  if  it  contains 
them  both  the  bond  will  be  void,  and  no  action  can  be  maintained 
upon  it.     Hoogland  v.  Hudson,  8  How.,  343. 

"Where  an  infant  is  adjudged  to  be  the  putative  father  of  a 
bastard  child,  and  the  order  of  filiation  requires  him  to  give  the 
bond  required  by  the  statute,  the  bond  executed  by  him  will  be 
valid  notwithstanding  his  infancy,  which  will  not  be  any  defense 
in  an  action  upon  such  bond.     People  v.  Moores,  4  Denio,  518. 

SECTION  XII. 

CHATTEL  MORTGAGES. a 

Chattel  mortgages  are  so  frequently  and  so  extensively  used,  that 
an  explanation  of  some  of  the  principal  rules  relating  to  them 
cannot  fail  to  be  of  use  to  justices  of  the  peace.  For,  although 
actions  are  not  very  frequently  brought  upon  the  covenants  con- 
fined in  these  instruments,  yet  the  title  to  personal  property  is 
laily  transferred  by  them,  and  from  such  transfers  much  litigation 
irises,  which  usually  is  disposed  of  in  justices'  courts. 

Who  may  make  a  mortgage.']  All  persons  who  are  legally  com- 
petent to  make  other  valid  contracts,  may  also  make  chattel 
mortgages.  The  law  relating  to  infants  and  married  women 
will  be  explained  elsewhere. 

But  it  may  be  proper  to  make  a  single  remark  or  two  in  rela- 
tion to  them  in  this  place.  A  married  woman  might  execute  a 
chattel  mortgage  upon  her  separate  property  before  the  year  1860. 
Talman  v.  Hawkshurst,  4  Duer,  221.  The  Laws  of  1860,  chapter 
90,  and  the  amendments  thereto  by  Laws  of  1862,  chapter  172, 
made  a  very  material  change  in  the  law  in  relation  to  the  rights 
of  married  women,  and  in  relation  to  their  capacity  to  contract. 

A  married  woman  is  now  entitled  to  take  and  hold  such  com- 
pensation as  she  may  receive  for  her  personal  labor  and  services, 
or  such  money  as  she  may  make  in  trade  or  business  which  she 
may  carry  on  upon  her  own  account.  She  may  buy  and  sell 
property,  or  mortgage  it ;  she  may  contract  debts  in  her  own 
name  in  relation  to  her  business ;  and  she  may  sue  and  be  sued 
in  her  own  name.  See  title,  "  Married  Women."  Infants  may 
make  chattel  mortgages,  but  like  all  other  contracts  made  by  an 
infant,  they  will  be  voidable  at  his  election.  Such  a  mortgage 
may  be  ratified  when  the  infant  becomes  of  lawful  age,  and  it 
(a)  Frauds  by  Mortgagors,  Vol.  2, 1262. 
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ivill  then  be  binding.  There  are  some  contracts  for  necessaries 
w.hich  are  said  to  be  binding  upon  infants;  but  it  must  be 
remembered  that  the  liability  which  arises  in  such  cases  is  by 
operation  of  law  through  an  implied  contract ;  because  an  infant 
may  show  what  was  the  real  value  of  the  articles  which  he  has 
received,  even  if  he  has  fixed  a  price  and  has  given  his  promis- 
sory note  for  the  amount.  Swasey  v.  Vanderheyden,  10  Johns.,  33 
Such  a  note  is  not  void,  but  voidable  at  the  election  of  the 
infant.  GoodseU  v.  Myers,  3  Wend.,  479 ;  JBigelow  v.  Gfrannis,  2 
Hill,  120 ;  Taft  v.  Sergeant,  18  Barb.,  320 ;  Randall  v.  Sweet,  1 
Denio,  460.  But  an  infant  cannot  disaffirm  a  contract  which  is 
executed  on  his  part  by  the  payment  of  money,  or  the  delivery 
of  property,  unless  he  restores  to  the  other  party  what  has  been 
received  from  him  upon  such  contract.  Bartholomew  v.  Finne- 
more,  17  Barb.,  428.  And,  therefore,  if  an  infant  should  mort- 
gage property,  and  receive  money  upon  a  loan  as  the  considera 
tion  of  the  mortgage,  he  would  be  bound  to  return  the  money 
before  he  could  repudiate  such  mortgage.  lb. 

If  several  persons  own  property,  as  tenants  in  common,  or 
joint  tenants,  they  may  all  join  in  mortgaging  it.  So  partners 
may  mortgage  the  personal  property  of  the  firm.  Monnot  v.  Ibert, 
33  Barb.,  24.  And  each  person,  whether  tenant  in  common, 
joint  tenant,  or  partner,  may  mortgage  his  individual  interest, 
though  such  mortgage  is  always  subject  to  the  equitable  adjust- 
ment of  such  rights  as  may  exist  between  the  mortgagor  and  his 
co-tenants,  or  partners.  Shuart  v.  Taylor,  7  How.  Pr.,  251.  A 
chattel  mortgage  may  be  executed  by  an  agent  who  is  authorized' 
for  that  purpose,  and  such  authority  may  be  either  verbal  or 
written  ;  or  even  by  a  subsequent  ratification.  Brownell  v.  Haw- 
kins, 4  Barb.,  491,  492. 

What  is  a  chattel  mortgage.']"'  A  chattel  mortgage  may  be  written 
and  under  seal;  or  it  may  be  written  and  not  under  seal.  And 
it  has  been  said  that  a  chattel  mortgage  may  be  made  by  a  ver- 
bal agreement,  so  as  to  be  valid  between  the  parties  to  it ;  and 
when  no  question  arises  as  to  the  rights  of  creditors,  bona  fide 
purchasers,  or  mortgagees.  In  The  Bank  of  Rochester  v.  Jones, 
4  Oomst.,  506,  Paige,  J.,  said,  "  I  am  not  aware  that  it  is  neces- 
sary to  the  validity  of  a  mortgage  of  goods  and  chattels  that  it 
should  be  in  writing,  except  so  far  as  the  act  of  1833  in  relation 
to  the  filing  of  mortgages  of  goods  and  chattels  requires  them 
to  be  in  writing.  That  act  declares  that  a  mortgage  not  filed 
shall  be  void  as  against  the  creditors  of  the  mortgagors  and  sub- 
sequent purchasers  and  mortgagees  in  good  faith." 

The  delivery  of  a  chattel  by  a  purchaser,  to  one  who  has 
become  his  surety  for  the  payment  of  the  purchase-money,  is  a 
valid  and  legal  transaction,  and  the  continuance  of  the  posses- 
sion and  use  of  the  property  by  the  purchaser  does  not  invalidate 
the  right  of  the  surety  to  control  the  property  upon  the  happen- 
ing of  the  event  which,  by  the  agreement  of  the  parties,  was  tc 
render  his  interest  absolute.  Ferguson  v.  Union  Furnace  Co.,  £ 

(a)  Note  27. 
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Wend.,  345,  and  see  Hall  v.  Tuttle,  8  Wend.,  375,  as  to  the  rights 
of  a  surety  in  such  a  case. 

The  facts  in  the  case  of  Ferguson  v.  Union  Furnace  Co.,  9 
Wend.,  345,  were  as  follows :  The  Union  Furnace  Co.,  sued  Fer- 
guson in  trover  for  the  conversion  of  a  yoke  of  oxen,  alleged 
So  have  been  purchased  by  them  of  Moses  Clark  and  Michael 
Mchols.  Clark  and  Nichols  bought  the  oxen  of  Ferguson  in 
March,  1829,  and  gave  him  two  notes  for  25  cords  of  wood  each, 
one  payable  on  the  15th  July,  and  the  other  on  the  15th  Septem- 
ber, 1829.  One  Orimel  Stories  signed  the  notes  as  surety  for 
Clark  and  Nichols.  When  the  cattle  were  delivered  to  the  pur- 
chasers (Clark  and  Nichols),  they  delivered  them  to  Starks  in 
security  for  the  responsibility  he  had  assumed,  declaring  the 
terms  of  the  delivery  to  be,  that  if  they  did  not  pay  Ferguson 
when  the  notes  became  due,  the  cattle  should  be  Starks's  to  ena- 
ble him  to  pay  Ferguson  ;  but  that  until  both  notes  became  due, 
they  would  have  the  right  to  use  the  cattle.  On  the  15th  of 
September,  when  the  second  note  became  due,  Ferguson  de- 
manded payment  of  the  notes,  and  they  not  being  paid,  Starks 
delivered  the  cattle  to  Ferguson,  who  gave  up  to  Starks  the  notes 
which  he  had  signed  as  surety;  Starks  tore  off  his  name  and 
handed  the  notes  to  Clark,  one  of  the  original  purchasers.  Clark 
and  Nichols  used  the  cattle  until  September.  The  jury  found 
that  the  Union  Furnace  Co.  were  oona  fide  purchasers ;  but  the 
supreme  court  held,  that  the  title  of  the  surety  was  superior  to 
that  of  the  Union  Furnace  Co.,  and  that  Ferguson  got  a  perfect 
title  on  the  resale  to  him  in  September,  1829,  by  Starks. 

But  this  case  is  not  law  now  in  one  respect.  It  was  decided 
before  the  enactment  of  the  statute  which  requires  that  mort- 
gages shall  be  riled,  and  that  if  they  are  not,  they  will  be  void 
as  against  subsequent  oona  fide  purchasers.  And,  as  the  law  now 
stands,  if  a  similar  case  were  to  arise,  in  which  the  possession 
was  retained  by  the  mortgagors,  and  the  mortgage  was  not  filed, 
the  title  of  the  Union  Furnace  Co.  would  prevail.  Thompson  v. 
Blancliard,  4  Comst.,  303. 

But,  as  between  the  mortgagor  and  the  mortgagee,  the  case  is 
as  valid  an  authority  as  ever. 

There  is  a  class  of  cases  in  which  a  chattel  mortgage  without 
a  seal  has  been  held  to  be  sufficient.  A.,  a  manufacturer,  pur- 
chased wool  to  be  paid  for  by  his  note  indorsed  by  B.  The  note 
was  made  accordingly  and  indorsed  by  B.  for  A.'s  accommodation. 
At  the  same  time  A.  executed  to  B.  a  writing,  reciting  that  B. 
had  indorsed  the  note  to  be  used  in  purchasing  the  wool,  and 
declaring  that  the  wool  and  the  cloth  to  be  manufactured  there- 
from should  belong  to  B.  until  the  note  was  paid.  It  was  held 
that  the  writing  was  a  mere  mortgage,  and  not  having  been  filed 
as  such  in  the  proper  town  clerk's  office,  that  it  was  void  as 
against  a  subseqtient  purchaser  in  good  faith  from  A.  Thompson 
v.  Blanclia/rd,  4  Comst.,  303,  304. 

The  mortgage  in  this  case  was  in  writing  but  not  under  seal 
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and  it  was  valid  so  far  as  that  point  was  concerned ;  and  it  was 
also  valid  as  between  the  parties.  The  facts  in  this  case  are  very 
similar  to  those  in  Ferguson  v.  Union  Furnace  Co.,  ante,  132,  and 
this  case  illustrates  the  remarks  made  as  to  the  necessity  of  filing 
such  mortgage  as  against  oonafide  purchasers,  &c.  The  law  does 
not  require  that  a  chattel  mortgage  shall  be  in  any  particular 
form.  In  Thompson  v.  Blanchard,  4  Oomst.,  304,  the  instrument 
was  in  this  form:  "J.  W.  Thompson  indorsed  for  me  a  note  of 
$685.14,  at  six  months,  indorsed  by  T.  B.  Wheeler,  which  note 
I  am  to  use  to  buy  wool  at  Valentine  Hall's,  New  York,  said 
wool  so  purchased  is  to  be  brought  to  Granville  in  my  name; 
but  said  Thompson  shall  and  may  own  the  same,  and  if  it  is 
manufactured  at  Granville  the  cloth  is  also  to  be  his  until  the 
said  note  is  paid.  And  I  will,  if  necessary,  execute  any  further 
paper  to  make  him  secure  thereon,  and  he  is  not  to  be  in  any 
way  liable  for  manufacturing  the  same.  May  24,  1846.  E.  0. 
Wheeler."  Another  note  was  also  made  and  indorsed  by  said 
Thompson  for  the  purchase  of  other  wool ;  and  on  the  face  of  the 
bill  of  sale  the  following  was  written :  "J.  W.  Thompson  having 
signed  the  note  given  for  this  wool,  has  title  to  the  same  and  the 
cloth  until  the  said  note  is  paid  for  value  received.  March  2, 1847. 
R.  0.  Wheeler."  The  court  of  appeals  held  these  instruments 
to  be  chattel  mortgages,  and  that  unless  they  were  filed  as  such, 
or  unless  there  was  a  change  of  possession,  that  they  would  be 
void  as  against  oonafide  purchasers. 

A  bill  of  sale  was  executed  for  the  purpose  of  securing  the  pay- 
ment of  the  rent  of  a  house,  but  there  was  a  clause  in  it,  which 
provided,  that  if  the  rent  should  be  paid  as  it  became  due,  then 
the  bill  of  sale  was  to  be  void,  and  this  instrument  was  held  to  be 
a  chattel  mortgage.11  Barrow  v.  Paxton,  5  Johns.,  258;  Marsh  v. 
Lawrence,  4  Cow.,  461.  An  absolute  bill  of  sale  will  be  rendered 
a  chattel  mortgage,  if  it  is  accompanied  by  a  separate  written 
defeasance,  which  provides  that  the  bill  of  sale  shall  be  void  on 
the  payment  of  the  debt  for  which  the  bill  of  sale  was  given, 
Brown  v.  Bement,  8  Johns.,  95 ;  and,  so  a  verbal  defeasance  of  the 
same  nature  will  render  a  bill  of  sale  a  mortgaged  Hall  v.  Tuttle, 
8  Wend.,  375,  392;  Champlin  v.  Butler,  18  Johns.,  169;  and  this 
may  be  shown  by  third  persons  who  are  not  parties  to  the  instru- 
ment, in  support  of  the  claims  of  creditors.  Tyler  v.  Strang,  21 
Barb.,  198;  Hodges  v.  Tenn.  M.  &  F.  Ins.  Co.,  4  Seld.,  416;  Des- 
pard  v.  Walbridge,  1  E.  P.  Smith,  374.   4- 

An  instrument  in  the  following  form  was  held  to  be  a  chattel 
mortgage  and  not  a  pledge.  It  first  recited  an  indebtedness  on 
certain  notes,  and  then  continued:  "Now  therefore,  for  securing 
the  payment  of  the  said  notes,  I  hereby  pledge  and  give  a  lien  on 
the  said  engine  to  the  said  Langdon,  and  in  case  the  notes  are  not 
paid,  hereby  consent  that  Langdon  shall  hold  the  same  as  security 
to  save  himself  harmless;  it  being  understood  that  I  keep  pos- 
session of  the  same  until  the  time  arrives  for  the  payment  of  the 
notes,  and  in  case  the  notes  are  not  paid,  Langdon  may  take  the 

(a)  Note  28.        (6)  Note  29, 
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game."  Langdon  v.  Buel,  9  "Wend.,  80.  At  page,  83  the  court 
said,  "The  instrument  executed  by  Chester  Francis  to  the  plain- 
tiff on  the  25th  of  July,  1828,  was  clearly  designed  by  the  parties 
to  be  a  mortgage  upon  the  steam  engine  which  Langdon  had  pre- 
viously sold  him,  and  was  intended  to  secure  the  balance  of  the 
consideration  money  remaining  unpaid  for  it.  It  has  all  the  essen- 
tial attributes  of  a  mortgage  of  personal  property,  it  recites  the 
original  purchase  of  the  steam  engine  from  the  plaintiff,  the  pay- 
ment of  part  of  the  consideration  money,  the  giving  of  two  notes 
for  the  balance,  and  then  states  that  for  securing  the  payment  of 
said  notes,  the  said  Francis  hereby  pledges  and  gives  a  lien  on 
said  engine  to  said  Langdon,  and  in  case  the  notes  are  not  paid, 
the  said  Langdon  shall  hold  the  same  as  security  and  to  save  him 
harmless;  the  said  Francis,  however,  to  retain  the  possession  until 
the  notes  shall  become  due,  and  if  they  are  not  paid,  then  the  said 
Langdon  to  take  possession  of  said  engine.  It  has  all  the  attri- 
butes of  a  mortgage,  and  none  of  those  of  a  pledge  as  distin- 
guished from  a  mortgage." 

It  has  been  said  that  the  distinction  between  a  pledge  of  per- 
sonal chattels  and  a  mortgage  is,  that  a  delivery  of  the  possession 
of  the  property  is  indispensable  to  the  validity  of  a  pledge,  while 
it  is  not  absolutely  necessary  that  such  possession  should  accom- 
pany a  chattel  mortgage.  Barrow  v.  Paxton,  5  Johns.,  258,  261 ; 
Brown  v.  Bement,  8  Johns.,  96.a  Those  cases  related  to  personal 
property  which  was  capable  of  manual  delivery.  But  there  are 
rights  which  cannot  be  delivered  in  that  manner,  such  as  debts, 
money  in  stocks,  &c.  And  although  it  was  once  doubted  whether 
such  choses  in  action  could  be  pledged,  inasmuch  as  there  could 
not  be  an  actual  manual  delivery  of  them,  yet  it  is  now  held  that 
a  written  pledge  of  the  demand  is  valid. 

Possession  of*  the  property  is  essential  to  the  existence  of  a 
pledge,  but  the  possession  may  be  according  to  the  nature  of  the 
subject.  Wilson  v.  Little,  2  Comst.,  443.1"  Where  the  property  is 
not  capable  of  manual  delivery  and  possession,  as  in  the  case  of 
shares  in  an  incorporated  company,  a  pledge  may  be  created  by  a 
written  transfer  thereof;  and  the  transaction  maybe  a  pledge 
instead  of  a  mortgage,  although  the  legal  title  passes  to  the  creditor. 
IT).  The  transfer  of  the  legal  title  is  not  in  any  case  inconsistent 
with  a  pledge,  if  the  debtor  has  a  right  to  the  restoration  of  the 
property,  on  payment  of  the  debt  at  any  time,  although  after  it 
falls  due.  lb.  The  plaintiff  transferred  to  the  defendants,  on  the 
books  of  the  corporation,  fifty  shares  of  stock  in  the  New  York  and 
Erie  Railroad  Company.  The  transfer  was  absolute  in  its'  terms. 
At  the  same  time  the  plaintiff  gave  to  the  defendant  his  note  for 
$2,000  borrowed  money,  and  in  the  note  it  was  stated  that  the 
stock  was  deposited  as  collateral  security.  This  was  held  to  be  a 
pledge,  and  not  a  mortgage  of  the  stock.  lb.  A  creditor  having 
personal  property  pledged  to  him  by  his  debtor  as  security  for  the 
debt,  cannot  sell  the  same  until  he  has  first  demanded  payment 
of  the  debtor.  lb.    And  the  rule  is  the  same,  although  the  debt 

(as)  Note  30.        (b)  Notb  31. 
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is  payable  presently  and  without  demand,  and  although  by  th< 
terms  of  the  pledge,  the  creditor  may  sell  at  public  or  private  sale 
without  giving  notice  to  the  debtor.  lb.  Where  the  pledgee  has 
wrongfully  sold  the  pledge,  so  that  he  cannot  restore  it,  the 
pledgor  is  not  bound  to  tender  the  debt  in  order  to  entitle  him- 
self to  maintain  an  action  for  the  wrongful  sale.  lb. 

Where  property  is  delivered  by  the  owner  to  a  creditor  in  secu- 
rity for  a  debt,  and  an  instrument  is  executed  by  the  debtor,  by 
which  he  agrees  that  if  he  does  not  return  by  a  certain  time  to 
pay  the  debt,  the  creditor  may  dispose  of  the  property  to  pay 
the  demand,  this  is  a  pledge  of  the  property,  and  not  a  mortgage. 
Brownell  v.  Hawkins,  4  Barb.,  491.  The  creditor,  in  such  a  case, 
has  only  a  special  property  in  the  goods,  as  a  pledgee  ;  and  in  an 
action  of  trover  for  the  same,  against  a  third  person,  connecting 
himself  with  the  general  owner,  the  pledgor,  and  deriving  his 
title  from  him,  the  pledgee  is  only  entitled  to  recover  the  amount 
of  the  debt,  to  secure  the  payment  of  which  the  goods  were 
pledged.  lb.  A  pawnee  of  goods  does  not  acquire  an  absolute 
title,  simply  by  a  failure  of  the  pawnor  to  pay  the  debt  or  redeem 
the  property  at  the  time  specified.  His  interest  is  a  special  pro- 
perty, to  retain  the  goods  for  his  security.  There  is  no  forfeiture 
until  the  pawnor's  rights  are  foreclosed.  lb. 

The  instrument  mentioned  in  the  last  case  was,  in  its  material 
parts,  as  follows :  "  This  is  to  certify  that  I  hereby  agree  to  deliver 
to  Mrs.  Elizabeth  Hawkins  (certain  articles,  describing  them),  in 
security  for  a  certain  account  against  said  subscriber  by  the  said 
E.  Hawkins,  of  the  place  aforesaid. 

"  The  condition  of  the  above  is  to  be  understood  as  follows, 
viz. :  that  if  the  subscriber  does  not  return  to  pay  said  demand 
by  the  first  day  of  May  next,  that  the  said  Mrs.  E.  Hawkins  shall 
dispose  of  said  marble  to  the  paying  of  said  account. 

Fredonia,  Feb.  13,  1844.,  W.  VAN  VECHTEN." 

The  Court  said,  4  Barb.,  492,  493:  "The  instrument  executed 
by  Van  Vechten  to  Mrs.  Hawkins  was  not  a  mortgage.  It, 
together  with  the  delivery  of  the  marble,  constituted  a  pledge 
only.  There  are  no  words  of  sale  in  the  instrument,  nor  any 
words  from  which  it  can  be  inferred  that  he  intended  to  transfei 
to  her  the  title  to  the  property,  either  absolutely  or  conditionally 
It  contained,  when  accompanied  by  the  delivery,  all  the  requi- 
sites of  a  pledge.  The  property  was  delivered  in  security  for  a 
certain  account,  and  if  Van  Vechten  did  not  return  by  a  certain 
time  to  pay  the  demand,  then  Mrs  Hawkins  was  to  dispose  of 
the  marble  to  pay  the  account.  Here  was  a  power  given  to  the 
pledgee  to  make  the  amount  of  the  account  by  a  sale  of  the  pro- 
perty, publicly  or  privately,  fairly  conducted,  not  by  an  absolute 
appropriation  of  the  property  to  herself.  A  mortgage  is  a  sale 
of  goods,  with  a  condition  that  if  the  mortgagor  performs  some 
act  it  shall  be  void.  If  the  condition  is  not  performed,  the  goods 
become  the  absolute  property  of  the  mortgagee." 
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The  Court  distinguish  this  case  from  that  of  Langdon  v.  Buel,  9 
Wend.,  80,  cited  ante,  134 ;  and  in  speaking  of  that  case,  they 
aid,  at  page  493  of  4  Barb. :  "  The  word  pledge  was  not  used  in  a 
ecbnical  sense  ;  and,  on  the  failure  to  pay  the  notes,  Langdon, 
:he  mortgagee,  was  at  liberty  to  take  the  property  absolutely ; 
lot  by  way  of  security  as  a  pledge."  See  also  Milliman  v.  Neher, 
20  Barb.,  37,  40.  There  is  a  class  of  cases  in  which  property  is 
sold  conditionally,  and  the  title  does  not  pass  unless  the  property 
is  paid  for. 

Where  one  A.,  who  was  the  owner  of  three  shingle  machines 
and  belting,  which  he  had  recently  purchased  in  the  State  of 
Maine,  made  an  agreement  in  writing,  with  B.  and  0.,  as  follows . 
"  B.  and  0.  agree  to  pay  A.,  for  the  above  machines  and  belting, 
time,  services  and  expenses,  the  sum  of  $810.75,  within  five 
months,  and  A.  agrees  to  take  the  above  amount,  as  above 
stated,  but  lends  the  said  B.  and  0.  the  property  above  stated ; 
and,  if  they  fail  to  pay,  he  is  at  liberty  to  take  the  property  away, 
to  enable  him  to  realize  the  amount  and  interest.  Plattsburgh 
March  29,  1852.  "  B.  and  0. 

"  A." 

It  was  held  that  this  transaction  was  to  be  regarded  as  a  von 
ditional  sale,  rather  than  an  absolute  sale  with  a  reconveyanct 
by  way  of  mortgage ;  and  it  was  also  held  that  the  title  of 
A.  was  superior  to  that  of  creditors  of  B.  and  0.,  who  had  solo 
it  on  an  execution ;  and  that  the  paper  need  not  be  filed  as  a 
chattel  mortgage.  Grant  v.  Skinner,  21  Barb.,  581 ;  and  see  Brew- 
ster v.  Baker,  20  Barb.,  364. 

What  may  he  mortgaged.']  It  has  been  already  seen  that  choses 
in  action  may  be  pledged,  by  an  instrument  in  writing.  Ante,  134. 
If  they  may  be  pledged,  there  does  not  seem  to  be  any  reason 
why  they  may  not  be  mortgaged,  if  a  proper  instrument  is 
executed  for  that  purpose;  which  would  be  a  chattel  mortgage, 
properly  describing  the  debts,  shares  of  stock,  &c.  Every  kind 
of  personal  property  may  be  mortgaged,  whether  it  is  exempt 
from  levy  and  sale  on  an  execution  or  not,  since  a  person  may 
waive  any  advantage  or  benefit  which  the  law  gives  him.  But 
there  may  also  be  a  valid  chattel  mortgage  of  property  which  is 
sometimes  treated  as  real  estate. 

Prima  facie,  a  building  erected  by  one  person  on  an  other's 

and,  is  to  be  treated  as  a  fixture,  and  a  part  of  the  realty.    But 

f  it.be  so  erected,  under  an  understanding  or  agreement  that 

t  may  be  removed  at  any  time,  it  is  then  no  part  of  the  realty, 

)ut  personal  property,  for  the  conversion  of  which  trover  will 

lie ;  especially  when  it  is  only  slightly  fixed  to  the  freehold.    One 

deriving  title  from  a  person  who  had  previously  mortgaged  a 

building,  so  erected,  as  personal  property,  is  not  in  a  situation  to 

insist,  as  against  the  mortgagee,  that  it  is  a  part  of  the  freehold  ; 

nor  is  he  at  liberty  to  dispute  the  title  of  the  mortgagor.  Smith 

v.  Benson,  1  Hill,  176. 
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In  the  case  just  cited,  the  building  never  became  a  part  of  the 
real  estate.  The  land  was  owned  by  one  person,  aud  the  build- 
ing by  an  other.  And  see  Ombony  v.  Jones,  5  E.  P.  Smith,  234, 
240 ;  S.  C,  21  Barb.,  520. 

Rails  built  into  a  fence  by  a  tenant,  under  an  agreement  that 
he  might  remove  them  from  the  land,  are,  as  between  such  tenant 
and  the  owner  of  the  soil,  personal  property.  Mott  v.  Palmer,  1 
Oomst.,  564,  571. 

Whenever  one  person  owns  real  estate,  upon  which  there  are 
fixtures  which  belong  to  an  other,  who  has  a  right  to  the  pos- 
session of  them,  such  owner  may  mortgage  them  by  a  chattel 
mortgage.  Godard  v.  Gould,  14  Barb.,  662 ;  Smith  v.  Benson,  1 
Hill,  176 ;  Ombony  v.  Jones,  5  E.  P.  Smith,  234 ;  same  case,  21 
Barb.,  520.  So  where  grass  which  is  growing  on  the  land  of  one 
person,  but  the  grass  belongs  to  an  other,  such  owner  of  the  grass 
may  mortgage  it :  as  where  A.  occupied  land  under  H.,  and  by 
the  terms  of  their  agreement  the  grass  belonged  to  A.,  it  was 
held  that  A.  might  transfer  it  by  a  personal  mortgage.  Jenclcs  v. 
Smith,  1  Corns.,  90 ;  same  case,  1  Deuio,  580 ;  see  also  Bank  of 
Lansingburgh  v.  Crary,  1  Barb.,  542 ;  and  Shuart  v.  Taylor,  7 
How.  Pr.,  251." 

Ordinarily  a  chattel  mortgage  cannot  operate  upon  crops 
which  are  not  in  existence,  or  are  not  growing.  Milliman  v. 
Neher  20,  Barb.  37.  But  it  was  held  in  one  case  at  special,  term 
that  if  a  person  who  has,  by  an  agreement  with  the  owner  of 
land,  an  interest  in  a  fallow  for  the  purpose  of  raising  a  crop 
of  wheat,  each  to  have  one-half,  executes  a  chattel  mortgage 
upon  the  fallow,  the  mortgage  will  bind  the  interest  of  the  mort- 
gagor in  the  fallow,  and  in  the  wheat  afterwards  put  in  under  the 
agreement.  Shuart  v.  Taylor,  7  How.  Pr.,  251.  This  case  is 
noticed,  and  apparently  approved,  in  Milliman  v.  Neher,  20 
Barb.,  39.   See  Andrew  v.  Newcomb,  5  Tin0.,  417.b 

A  mortgage  which  professes  to  sell  and  assign  to  the  mortga- 
gee not  only  the  scythes,  iron,  steel  and  coal  then  owned  by  the 
mortgagors,  but  also  "all  scythes,  iron,  steel  and  coal  which  may 
be  purchased  in  lieu  of  the  aforesaid  property,"  is,  as  respects  the 
property  to  be  subsequently  acquired,  void  for  uncertainty.  Otis 
v.  Sill,  8  Barb.,  102.  At  law  a  grant  or  mortgage  of  property  not 
then  in  existence,  or  not  belonging  to  the  mortgagors,  but  to  be 
acquired  in  future,  is  void.  II). 

If  such  a  grant  or  mortgage  is  valid  in  equity,  it  is  only  valid 
as  a  contract  to  assign  when  the  property  shall  be  acquired ;  and 
if  it  is  enforced  in  equity,  it  can  only  be  enforced  as  a  right  under 
the  contract  and  not  as  a  trust  attached  to  the  property.  lb. 

Where  personal  property  is  sold,  and  a  chattel  mortgage  is 
given  upon  the  same  property,  to  secnre  the  purchase  money,  it 
is  competent  for  the  mortgagor  to  agree  that  the  lien  of  the  mort- 
gage shall  extend  to  the  articles  which  are  manufactured  from 
the  property  sold ;  and,  in  such  a  case,  the  lien  will  attach  upon 

Wait         18      (a)  Note  32.        (6)  Note  33. 
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the  new  articles  as  fast  as  they  come  into  existence.  Dunning  v. 
Stearns,  9  Barb.,  630. 

A  chattel  mortgage  may  be  valid  as  to  some  of  the  articles 
mentioned  in  it,  although  it  is  inoperative  as  to  others ;  as,  for 
instance,  when  a  merchant  has  articles  of  a  specified  description 
in  his  store,  and  he  includes  such  articles  in  a  chattel  mortgage, 
and  also  agrees  in  the  mortgage  that  it  shall  be  a  lien  upon  and 
shall  include  such  other  articles  of  a  similar  kind  as  the  mort- 
gagor shall  afterwards  purchase  and  put  into  such  store.  The 
mortgage  will  be  valid  as  to  the  articles  which  are  in  the  store 
at  the  time  the  mortgage  is  executed,  but  void  as  to  the  others 
which  the  mortgagor  does  not  own  at  that  time.  Gardner  v.  Mc 
JEiven,  5  E.  P.  Smith,  123;  arid  see  Tan  Heusen  v.  Badcliff,  3  E. 
P.  Smith,  580 ;  Otis  v.  Sill,  8  Barb.,  102,  103.  The  same  princi- 
ple is  applicable  to  cases  in  which  the  mortgagor  does  not  own 
all  the  property  mortgaged,  although  it  may  happen  to  be  in  his 
possession,  at  the  time  of  executing  the  mortgage.  The  rolling 
stock  of  a  railroad  company,  such  as  locomotive  engines,  tenders, 
passenger,  freight  or  other  cars,  shop  tools  and  machinery,  is 
personal  property,  and  as  against  judgment  creditors,  or  pur- 
chasers in  good  faith,  a  claim  of  a  lien  upon  them  by  way  of  a 
mortgage  of  real  estate,  must  be  recorded  as  a  chattel  mortgage, 
or  no  lien  will  be  secured.  Stevens  v.  Buffalo  and  New  York  City 
B.  B.  Co.,  31  Barb.,  590 ;  Beardsley  v.  Ontario  Barilc,  It.,  619. 

Bights  of  mortgagor.']  A  chattel  mortgage  is  a  sale  of  property, 
upon  a  condition  that  the  payment  of  a  specified  sum  of  money 
shall  render  the  sale  void.  The  legal  title  to  the  property  is 
vested  in  the  mortgagee.  One  of  the  most  frequent  questions 
which  arises  as  to  the  validity  of  these  mortgages  is,  that  in 
relation  to  the  possession  of  the  mortgaged  property.  The 
money  secured  by  such  mortgages  is  frequently  payable  at  a 
future  time ;  and  the  mortgaged  property  must  be  in  the  posses- 
sion of  some  person  until  the  day  of  payment.  The  question  as 
to  a  change  of  possession  under  ordinary  chattel  mortgages  will 
be  discussed  hereafter.  It  is  proper  to  remark  here,  however, 
that  if  the  mortgage  is  properly  filed,  and  there  is  a  satisfactory 
reason  given  for  leaving  the  property  in  the  possession  of  the 
mortgagor,  the  transaction  will  be  valid. 

As  between  mortgagor  and  mortgagee,  when  the  rights  of 
creditors,  or  bona  fide  purchasers,  or  mortgagees,  do  not  inter- 
vene, the  mortgage  may  contain  a  clause  which  authorizes  the 
mortgagor  to  retain  the  possession  of  the  goods  until  a  forfeiture 
of  the  mortgage  by  non-payment  of  the  money  as  agreed. 

And  it  is  now  held,  that  a  mortgage  of  chattels  may  contain 
a  clause  which  authorizes  the  mortgagor  to  retain  the  possession 
of  the  mortgaged  goods  until  the  mortgage  becomes  due;  and 
that  such  clause  is  valid  as  against  creditors,  oona  fide  purchasers, 
or  mortgagees.  Fairbanks  v.  Bloomfield,  5  Duer,  434;  Tan  Hassell 
v.  Borden,  1  Hilt.,  128;  Hull  v.  Carnly,  1  Kern.,  501;  Hull  v 
Carnly,  3  E.  P.  Smith,  202.a 

(a)  Frost  v.  Mott,  1  Tiff.,  253. 
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It  has  been  repeatedly  held,  that  the  possession  of  the  goods 
iiuiy  continue  with  the  mortgagor,  and  that,  if  properly  explained, 
the  mortgage  is  valid  as  against  creditors,  bona  fide  purchasers, 
aii-.l  mortgagees  ;  and  if  the  possession  is  legal  in  those  cases  in 
which  there  is  no  such  stipulation,  there  certainly  can  be  no  valid 
legal  objection  to  the  insertion  of  such  a  clause  in  the  mortgage, 
if  the  same  explanation  is  given.  Hull  v.  Oarnley,  2  Duer,  99. 

But  in  such  cases  as  well  as  in  all  others,  in  which  the  rights 
of  creditors,  &c,  are  concerned,  the  mortgage  must  be  duly  filed. 

It  will  be  observed,  however,  that  there  is  a  great  difference 
between  a  clause  in  the  mortgage  which  merely  authorizes  the 
mortgagor  to  remain  in  possession  until  default;  and  a  clause 
which  authorizes  him  to  remain  in  possession  and  to  sell  and  deal 
with  the  property  as  though  it  were  his  own.  In  the  latter  case, 
such  a  clause  would  render  the  mortgage  absolutely  void  as ,  a 
matter  of  law,  which  is  not  to  be  submitted  to  a  jury  upon  the 
question  of  fraudulent  intent,  because  it  appears  upon  the  face 
of  the  instrument  itself.  JEdgell  v.  Hart,  5  Seld.,  213;  Williston 
v.  Jones,  6  Duer,  504;  Ford  v.  Williams,  3  Kern.,  577,  584; 
Gardner  v.  McHwen,  5  E.  P.  Smith,  123;  Wood  v.  Lowry,  17 
Wend.,  492 ;  Marston  v.  Yultee,  12  Abb.,  143.  But  an  agreement 
between  the.  parties  to  a  chattel  mortgage,  which  covers  the 
stock  of  goods  in  a  retail  store,  that  the  mortgagor  shall  keep 
possession  of  the  goods,  and  go  on  and  sell  them,  but  for  cash 
only,  which  is  to  be  paid  over  to  the  mortgagee  and  applied  on 
the  mortgage  debt,  does  not  render  the  mortgage  void  as  a  mat- 
ter of  law,  but  presents  a  question  of  good  faith  for  a  jury.  Ford 
v.  Williams,  10  B.  P.  Smith,  359.a 

Chattels  which  are  mortgaged  may  be  seized  and  the  interest 
of  the  mortgagor  therein  sold  on  an  execution  against  the  mort- 
gagor, where  they  are  in  his  possession,  and  he,  at  the  time  of  the 
seizure  and  sale  is,  by  the  terms  of  the  mortgage  entitled  to  their 
possession  for  a  definite  period.  Hull  v.  Garnly,  1  Kern.,  50 ;  Hull 
v.  Garnly,  3  E.  P.  Smith,  202.  The  officer  making  the  seizure 
and  sale  is  not  liable  to  the  mortgagee,  in  such  a  case,  although 
he  sells  the  property  generally  without  in  any  way  recognizing 
the  lien  of  the  mortgagee  and  delivers  the  possession  of  it  to  the 
purchaser.  Hull  v.  Garnly,  1  Kern.,  501;  Hull  v.  Garnly,  3  E.  P. 
Smith,  202.  And  such  sale  may  be  made  of  separate  parcels, 
and  each  parcel  delivered  to  the  purchaser,  and  the  officer  is  not 
liable  to  the  mortgagee  as  for  a  trespass  and  conversion  of  the 
goods.  Hull  v.  Garnly,  3  E.  P.  Smith,  202.b 

But  after  a  default  iu  the  payment  of  a  chattel  mortgage,  the 
title  to  the  property  is  vested  in  the  mortgagee ;  and,  therefore, 
the  mortgagor  has  no  interest  in  the  chattels  which  can  be  levied 
upon  after  such  default.  Howland  v.  Willett,  3  Sand.,  607 ;  Galen 
v.  Brown,  8  E.  P.  Smith,  37.c  When  no  time  of  payment  is  men- 
tioned in  the  mortgage,  it  is  due  immediately.  lb.  And,  where, 
in  a  mortgage  of  personal  property,  it  was  provided  that  the 
mortgagor  should  permit  the  mortgagee  to  "have,  possess,  occupy 

(o)  Note  34.        (6)  Note  35.        (c)  Note  36. 
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and  enjoy  "  the  mortgaged  property,  whenever  he  should  demand 
the  same,  and  after  the  mortgagor  had  absconded,  the  mortgagee 
took  possession  of  the  property  by  virtue  of  the  mortgage;  it 
was  held,  that  the  interest  of  the  mortgagor  was  not  the  subject 
of  a  levy  and  sale  upon  an  execution,  although  the  debt  secured 
by  the  mortgage  had  not,  at  the  time  of  the  levy  become  due. 
Mattison  v.  Baucus,  1  Oomst.,  295 ;  S.  C,  Hill  and  Denio,  321. 

In  this  case  it  will  be  seen  that  the  mortgagee  exercised  the 
right  which  the  mortgage  gave  him,  of  "  having,  possessing,  &c," 
the  mortgaged  property,  and,  therefore,  there  was  no  legal  right 
of  possession  in  the  mortgagor,  after  such  possession  was  taken 
by  the  mortgagee.  The  absconding  of  the  mortgagor  made  a 
demand  upon  hiin  impossible ;  but  the  right  to  take  the  property 
is  very  clear,  since  the  taking  of  possession  was  all  the  demand 
which  was  legally  necessary.  1  Oomst.,  297 ;  and  see  Stewart  v. 
Slater,  6  Duer,  83,  84,  99,  100.  The  following  case  will  illustrate 
the  principle.  Goods  which  were  exempt  by  law  from  levy  and 
sale,  were  seized  by  a  sheriff  on  an  execution  ;  and,  at  the  time 
of  such  seizure,  the  goods  were  covered  by  a  mortgage,  payable 
on  demand,  and  containing  a  clause,  that  until  default  in  pay- 
ment, the  mortgagor  should  remain  in  possession  of  the  mort- 
gaged property.  The  mortgagor  sued  the  sheriff  for  seizing 
the  goods,  on  the  ground  that  they  were  exempt  by  law  from 
such  seizure ;  and  the  sheriff  set  up  as  a  defense,  that  the  title 
to  the  property  was  in  the  mortgagee ;  but  the  court  held ;  1,  that 
the  action  would  lie  because  the  property  was  exempt;  2,  that  until 
demand  and  failure,  at  least,  if  not  until  possession,  the  mort- 
gagor had  a  leviable  interest,  the  subject  of  levy  on  an  execution 
and  a  sate,  if  it  had  not  been  exempt ;  3,  that  as  between  the 
mortgagor  and  the  sheriff,  the  property  must  be  taken  at  its  full 
value,  without  regard  to  the  amount  of  the  mortgage;  and  4, 
that  the  case  did  not  differ  in  principle,  from  that  where  the 
mortgagor  is  allowed  to  retain  possession  until  a  debt,  payable 
at  a  definite  time,  becomes  clue.  Livor  v.  Orser,  5  Duer,  501.a 

Where  the  title  to  the  mortgaged  property  has  become  absolute 
in  the  mortgagee  in  consequence  of  the  non-payment  of  the  money, 
a  tender  of  the  money  due  will  not  reinvest  the  title  in  the  mort- 
gagor, nor  will  a  tender  and  acceptance  of  a  part  of  the  money 
have  that  effect;  though  a  tender  and  acceptance  of  the  whole 
money  would  satisfy  the  mortgage  and  reinvest  the  mortgagor 
with  the  title,  Patchin  v.  Pierce,  12  Wend.,  61 ;  Charter  v.  Stevens. 
3  Denio,  33. 

And  where  the  mortgagee,  after  the  day  of  payment  had  passed, 
sold  part  of  the  property  by  virtue  of  a  power  contained  in  the 
mortgage,  for  sufficient  to  pay  the  mortgage  debt  with  interest 
and  expenses ;  it  was  held  thai?  this  was  eqm valent  to  absolute 
payment,  and  that  the  mortgagee's  title  to  the  chattels  remaining 
unsold  was  extinguished;  and  the  mortgagee  having  afterwards 
sold  the  residue  of  the  property,  it  was  also  held  that  such  sale 
was  a  conversion  of  it,  for  which  the  mortgagee  was  liable  to  the 

(a)  Note  37. 
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mortgagor  in  trover.  Charter  v.  Stevens,  3  Denio,  33.  This  case 
clearly  establishes  that  when  a  sale  is  made  of  a  single  article  and 
there  is  a  surplus  left  after  paying  the  debt,  interest  and  expenses, 
the  surplus  belongs  to  the  mortgagor,  and  if  there  are  several 
articles  mortgaged,  no  more  of  them  ought  to  be  sold  than  is 
necessary." 

After  a  default  in  the  payment  of  a  mortgage,  the  title  at  law 
is  absolute  in  the  mortgagee,  but  the  mortgagor  may  commence 
an  action  on  the  equity  side  of  the  court,  in  courts  of  record,  for 
the  purpose  of  redeeming  the  property  at  any  time  before  a  fore- 
closure by  a  sale  of  the  mortgaged  property.  Charter  v.  Stevens, 
3  Denio,  33;  Patchin  v.  Pierce,  12  Wend.,  61;  Pratt  v.  Stiles,  9 
Abb.,  150;  and  see  Archer  v.  Cole,  22  How.,  411. 

In  a  court  of  record,  under  our  present  system  of  administering 
law  and  equity,  a  mortgagor  of  personal  property,  or  those  stand- 
ing in  his  shoes,  can,  when  sued  for  a  conversion  of  the  mortgaged 
property,  claim  the  right  to  redeem  in  his  defence  to  that  suit, 
and  where  his  right  to  the  property  has  not  been  foreclosed  by  a 
sale  or  otherwise,  he  may  mitigate  the  recovery  against  himself 
by  reducing  the  judgment  to  the  amount  actually  due  on  the  mort- 
gage. Hinman  v.  Judson,  13  Barb.,  629;  Parish  v.  Wheeler,  8 
E.  P.  Smith,  494,  511, 

This  principle  is  very  equitable,  and  there  is  no  reason  why  it 
ought  not  to  apply  to  a  justices'  court  as  well  as  to  a  court  of 
record.  Ante,  37,  ^  1 

If  the  mortgagor  sells  his  interest  in  the  mortgaged  property 
the  purchaser  will  take  precisely  the  interest  of  the  mortgagor, 
and  nothing  more,  unless  it  is  in  those  cases  in  which  there  is  a 
sale  to  a  bona  fide  subsequent  purchaser,  and  in  that  case  his  title 
will  be  superior  to  that  of  a  prior  mortgagee  who  has  not  taken 
possession  of  the  property,  nor  filed  his  mortgage,  or  if  he  is  a 
purchaser  who  has  not  taken  possession. 

A  general  assignee  for  the  benefit  of  creditors  cannot  object  to 
the  want  of  filing  of  a  mortgage  given  by  his  assignor,  as  he  is 
not  a  purchaser  for  value,  but  a  mere  trustee,  who  stands  in  the 
shoes  of  his  assignor.  Van  Heusen  v.  -Badcliff,  3  E.  P.  Smith,  580 ; 
Griffin  v.  Marquardt,  3  E.  P.  Smith,  28. 

A  receiver  under  supplementary  proceedings,  as  a  general  rule, 
has  no  right  to  take  possession  of  and  sell  goods  and  chattels  of 
the  debtor  which  he  knows  are  covered  by  a  prior  mortgage,  unless 
he  can  show  that  as  against  the  judgment  creditor,  the  mortgage 
was  fraudulent  and  void.  Manning  v.  Monaghan,  1  Bosw.,  459. 

If  by  the  terms  of  the  mortgage,  the  debtor  has  a  temporary 
right  of  possession,  the  receiver,  if  authorized  to  sell  at  all,  must 
limit  the  sale  to  such  temporary  right,  and  is  bound  to  declare  that 
it  is  made  subject  to  the  mortgage.  lb.  Nor  has  he  any  right 
in  such  a  case  to  sell  the  mortgaged  property  in  parcels,  but  is 
bound  to  sell  the  whole  together,  so  as  to  enable  the  mortga- 
gee to  follow  it  in  the  hands  of  the  purchaser.  lb.  When  the 
receiver  makes  the  sale  unlawfully,  he  is  liable  to  the  mortgagee 

(a)  Note  38. 
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for  the  amount  of  the  mortgage  debt  and  interest,  provided  such 
was.  the  value  of  the  mortgaged  property,  and  in  case  he  acts  with 
the  knowledge  and  by  the  direction  of  the  plaintiff  in  the  suit 
in  which  he  was  appointed,  such  plaintiff  is  equally  liable.  lb. 
It  is  doubtful  whether  a  receiver  can  sell  mortgaged  property  at 
all,  unless  by  an  express  order  of  the  court  appointing  him. 
lb.  See  also,  3  R.  S.,  226,  §§  1,  2,  3;  Laws  1858,  ch.  314,  §$ 
1,  2,  3. 

The  protection  which  the  statute  gives  to  subsequent  bona  fide 
purchasers  from  a  mortgagor  in  those  cases  in  which  the  statute 
requires  the  mortgage  to  be  re  filed  by  filing  a  copy  thereof,  with 
a  statement  of  the  mortgagee's  interest,  is  not  limited  to  a  pur- 
chase from  the  mortgagor,  for  a  purchase  from  his  vendee,  or  in 
case  of  his  death,  from  the  person  in  whom  the  title  to  the  pro- 
perty would  have  vested,  but  for  the  mortgage,  as  his  executor, 
&c.,  or  in  certain  cases  from  his  widow,  is  as  valid  as  a  purchase 
from  the  mortgagor.  Fox  v.  Bums,  12  Barb.,  677.  And  where  a 
cow  was  mortgaged  to  secure  a  debt,  but  remained  in  the  mort- 
gagor's possession,  and  after  a  year  had  elapsed,  without  a  renew- 
al of  the  mortgage,  the  mortgagor  died,  leaving  a  widow  but  no 
minor  children,  or  executor  or  administrator,  and  the  widow  sold 
the  cow  to  the  plaintiff,  who  purchased  in  good  faith  and  for  a 
valuable  consideration,  it  was  held  that  the  plaintiff  by  such  pur- 
chase, and  by  operation  of  the  statute,  could  hold  the  cow  as 
against  a  person  claiming  under  the  mortgage.  lb. 

To  show  good  faith  in  a  subsequent  mortgage  of  personal 
property,  so  as  to  enable  the  holder  thereof  to  avoid  a  prior 
mortgage  on  the  ground  of  fraud,  it  must  be  proved  by  evidence 
outside  of  the  instrument  itself,  that  the  second  mortgage  was' 
given  for  a  valuable  consideration,  or  to  secure  the  payment  of 
an  honest  debt.  And  evidence  showing  that  about  a  year  before 
the  subsequent  mortgage  was  given,  the  mortgagor  became 
indebted  to  the  mortgagee,  but  not  connecting  the  two  transac- 
tions is  not  sufficient.  BasMns  v.  Shannon,  3  Oomst.,  310. 

Bights  of  mortgagee.]  When  there  is  a  default,  by  the  non-pay- 
ment of  the  money  due  in  a  chattel  mortgage  at  the  time  therein 
specified,  the  title  to  the  mortgaged  property  becomes  absolutely 
that  of  the  mortgagee.  This  is  so  well  settled  that  authorities 
need  not  be  cited  to  prove  it ;  but  it  is  sometimes  convenient  to 
examine  the  principal  cases  upon  that  point,  and,  therefore,  a  few 
of  them  will  be  cited :  Banlc  of  Rochester  v.  Jones,  4  Oomst.,  498 ; 
Langdon  v.  Buel,  9  Wend.,  80 ;  Ackley  v.  Finch,  7  Cow.,  290 : 
Fuller  v.  Acker,  1  Hill,  473 ;  Case  v.  Boughton,  11  Wend.,  106 ; 
Patchin  v.  Pierce,  12  Wend.,  61;  Talman  v.  Smith,  39  Barb.,  390. 

The  execution  of  the  mortgage  is  a  sale  upon  condition ;  and 
such  conditional  sale  becomes  an  absolute  one,  if  the  money  is 
not  paid  as  specified;  or  the  condition  is  not  performed  as  agreed. 
See  the  cases  last  cited." 

And  the  right  to  the  property  includes  the  right  to  all  acces- 
sions to  it;  as  where  the  mortgagor  of  a  vessel,  after  the  execu 

(a)  Note  39. 
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tion  of  the  mortgage,  removes  the  sails,  which  are  old  and  nearly 
worn  out,  and  replaces  them  with  a  new  set,  and  in  that  state 
the  vessel  comes  into  the  possession  of  the  mortgagee,  the  new 
sails  will  be  held  to  be  covered  by  the  mortgage ;  and  upon  a 
sale  of  the  vessel,  under  the  mortgage,  they  will  belong  to  the 
purchaser  as  a  part  of  the  vessel.  Southworth  v.  Isham,  3  Sandf., 
448. 

So  when  the  title  of  the  mortgagee  becomes  absolute,  and  the 
property  has  been  changed  into  something  else,  the  mortgagee 
may  recover  the  property  in  its  altered  condition,  if  it  can  be 
identified  and  if  the  party  taking  it  was  guilty  of  a  willful  tres- 
pass or  conversion.  Silsbury  v.  McGoon,  3  Oomst.,  379 ;  or,  if 
the  mortgage  provides  that  it  is  to  be  a  lien  upon  such  property 
in  its  changed  condition.  Ante,  137,  Dunning  v.  Stearns,  9  Barb., 
630. 

After  the  mortgagee's  title  becomes  absolute,  he  may  maintain 
an  action  against  any  person  who  unlawfully  takes  it  or  who  is 
guilty  of  an  unlawful  conversion  of  it.  Bank  of  Rochester  v.  Jones, 
4  Oomst.,  497 ;  Langdon  v.  Buel,  9  Wend.,  80.  And  if  the  party 
who  unlawfully  took  the  property,  or  who  unlawfully  detains  it, 
has  it  in  his  possession  or  under  his  control,  an  action  of  replevin 
will  lie  to  recover  the  possession  of  it.  Fuller  v.  Acker,  1  Hill, 
473  ;  Howland  v.  Willett,  3  Sand.,  607. 

A  clause  in  a  mortgage,  which  is  payable  on  demand,  that  the 
mortgagor  may  retain  possession  until  default  be  made  in  the  pay- 
ment, does  not  make  a  demand  necessary,  or  prevent  the  mortga- 
gee from  recovering  the  property  from  any  person  who  takes  it 
out  of  the  mortgagor's  possession,  although  no  demand  of  pay- 
ment has  been  made.  Howland  v.  Willett,  3  Sand.,  607. 

Where  a  mortgagee  has  a  mortgage  upon  several  different  articles 
for  their  purchase  money,  an  acceptance  of  the  purchase  price  of 
any  one  of  the  articles  does  not  bind  the  mortgagee  to  release 
the  claim  of  the  mortgage  upon  that  article  until  the  whole  sum 
secured  by  the  mortgage  is  paid.  Clark  v.  Griffith,  2  Bosw.,  558. 
And  where  four  billiard  tables  were  mortgaged  for  their  purchase 
price  of  $275  each,  and  the  mortgagee  agreed  to  release  one  of 
such  tables  as  often  as  the  sum  of  $300  was  paid,  and  the  mort- 
gagor paid  $275,  for  which  a  receipt  was  given  by  the  mortgagee, 
it  was  held  that  this  was  not  a  compliance  with  the  terms  upon 
which  such  table  was  to  be  released  ;  and  that,  although  the  sum 
paid  was  equal  to  the  price  of  one  table,  yet  such  table  was  not 
released  from  the  lien  of  the  mortgage.  Io.& 

Where  the  defendants,  who  held  a  chattel  mortgage,  prior  in 
date  to  any  other,  upon  a  horse  owned  by  the  plaintiff,  at  the 
request  of  the  plaintiff,  and  for  his  accommodation,  gave  him  a 
certificate  stating  that  such  mortgage  was  canceled,  at  the  same 
time  taking  from  the  plaintiff,  in  exchange  therefor,  a  mortgage 
upon  other  property,  for  the  amount  secured  by  the  first  mort- 
gage, the  plaintiff  concealing  from  the  defendants  the  fact  that 
the  property  embraced  in  the  second  mortgage  was  already  mort- 

(a)  Note  40. 
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gaged  to  O.,  a  third  person,  to  its  full  value,  by  a  mortgage  not 
then  filed  in  the  clerk's  office  ;  but  such  mortgage  was  afterwards 
filed,  before  the  defendants  could  get  their  substituted  mortgage 
on  file  ;  it  was  held  that  the  defendants,  on  discovering  the  exist- 
ence of  the  mortgage  to  O.,  and  that  it  had  been  made  a  prior 
lien  to  theirs,  could  repudiate  the  cancellation  of  the  original 
mortgage,  on  the  ground  that  such  cancellation  was  procured  by 
fraud,  and  that  such  defendants  might  take  possession  of  the 
mortgaged  property  by  virtue  of  the  original  mortgage,  which 
would  be  a  valid  title  against  the  mortgagor,  who  sued  the  mort- 
gagees for  taking  the  property  on  the  first  mortgage,  after  the 
cancellation  as  aforesaid.  Lynch  v.  Tibbits,  24  Barb.,  51. 

When  the  title  of  the  mortgagee  becomes  absolute  by  the 
default  of  the  mortgagor,  or  when,  by  the  terms  of  the  mortgage, 
the  mortgagee  is  entitled  to  take  possession  of  the  mortgaged 
property  at  any  time,  such  mortgagee  may  maintain  an  action 
against  a  third  person  for  unlawfully  taking  or  converting  the 
mortgaged  property,  whether  the  mortgage  money  is  due  or  not. 
Ohadwick  v.  Lamb,  29  Barb.,  518  ;  Shuart  v.  Taylor,  7  How.  Pr., 
251 ;  Mattison  v.  Baucus,  1  Coinst.,  295  ;  Bank  of  Rochester  v. 
Jones,  4  Coinst.,  498 ;  Stewart  v.  Slater,  6  Duer,  84. 

Where  personal  property,  which  is  mortgaged,  has  been  wrong- 
fully converted,  an  action  to  recover  its  value  may  be  maintained 
by  the  mortgagee  against  the  wrongdoer,  although  the  money 
secured  by  the  mortgage  is  not  yet  due ;  if  there  is  a  clause  in 
the  mortgage  which  authorizes  the  mortgagee,  at  any  time  when 
he  shall  deem  himself  insecure,  to  take  possession  of  the  mort- 
gaged property,  and  sell  it  to  satisfy  the  debt.  Ohadwick  v.  Lamb, 
29  Barb,  518 ;  Shuart  v.  Taylor,  7  How.  Pr.,  251 ;  and  see  Matti- 
son v.  Baucus,  1  Oomst.,  295 ;  Bank  of  Rochester  v.  Jones,  4 
Oomst.,  498  ;  Stewart  v.  Slater,  G  Duer,  84.  Where  a  creditor 
takes  a  chattel  mortgage  to  secure  the  debt  due  to  him,  he 
acquires  thereby  not  only  the  right  to  the  possession  of  the  mort- 
gaged property,  but  every  interest  in  it  that  the  mortgagor  had, 
except  the  mere  equity  of  redemption.  Ohadwick  v.  Lamb,  29 
Barb.,  518 ;  and  see  cases  last  cited. 

A  pair  of  oxen,  &c,  were  mortgaged  to  A.,  the  plaintiff,  by 
B.,  to  secure  a  debt  which  B.  owed  to  A.,  payable  at  a  future  day. 
B.  retained  possession  of  the  property,  but  the  mortgage  was 
duly  filed  in  H.,  the  town  in  which  B.  lived.  B.  took  the  pro- 
perty into  P.,  an  adjoining  town  in  Vermont,  for  a  temporary 
purpose,  without  the  knowledge  of  A.,  where  it  was  seized  and 
sold  by  the  defendant,  a  constable  of  the  town  of  P.,  by  virtue  of 
an  execution  issued  upon  a  judgment  before  then  recovered  there 
against  B.  in  favor  of  citizens  of  P.  By  the  laws  of  Vermont, 
a  mortgage  of  personal  property,  unaccompanied  by  possession, 
is  fraudulent  and  void  as  against  creditors.  In  a  suit  by  A. 
against  the  constable  for  the  value  of  the  property,  the  jury  having 
found  that  the  mortgage  was  not  fraudulent,  it  was  held  that  the 
nature,  construction,  and  obligation  and  effect  of  the  mortgage 
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must  be  determined  by  the  laws  of  this  state,  and  that  the  plain- 
tiff was  entitled  to  judgment.  Martin  v.  Sail,  12  Barb.,  631.a 

When  a  chattel  mortgage  is  given  to  secure  a  surety,  or 
indorser,  and  the  note  is  duly  paid  by  the  mortgagor,  or  the 
surety  or  indorser  is  legally  discharged  in  consequence  of  an 
agreement  with  the  holder  of  the  note,  to  extend  the  time  of 
payment  of  the  note ;  the  surety  or  indorser  is  not  entitled  to 
retain  the  mortgaged  property  after  such  payment,  or  the  dis- 
charge from  liability  on  such  note ;  and  if  such  surety  or  indorser 
refuses  to  deliver  the  mortgaged  property  to  the  mortgagor,  on 
his  demand,  he  may  maintain  an  action  -of  replevin  to  recover 
such  possession.  Newsam  v.  Finch,  25  Barb.,  175. 

When  personal  property  has  been  mortgaged  by  a  chattel 
mortgage,  and  the  title  has  become  absolute  in  the  mortgagee, 
in  consequence  of  the  default  of  the  mortgagor,  the  property  may 
be*  levied  on  by  an  execution  issued  against  the  mortgagee, 
although  the  property  remains  in  the  hands  of  the  mortgagor. 
Ferguson  v.  Lee,  9  Wend.,  258 ;  and  see,  also,  the  numerous 
cases  which  have  been  cited  to  show  that  the  title  to  the  mort- 
gaged property  became  absolute  in  the  mortgagee  after  forfeiture 
of  the  mortgage.  Ante,  143,  144. 

Where  a  chattel  mortgage  contained  a  provision  that  upon 
default  of  payment  of  the  mortgage  debt  at  the  time  agreed  on, 
the  mortgagee  might  sell  the  property  at  auction  or  private  sale, 
and  pay  the  debt  and  expenses  out  of  the  avails,  it  was  held  that 
the  mortgagee's  title  became  absolute  at  law  upon  default  in 
payment  without  any  sale  being  made.  Bur  (licit  v.  Mc  Tanner,  2 
Deuio,  170 ;  Bane  v.  Mallory,  16  Barb.,  46.1* 

A  chattel  mortgage  was  executed  by  P.  in  the  usual  form  to 
K.,  transferring  to  the  mortgagee  the  legal  title  to  the  property. 
By  the  first  clause  of  the  condition  this  title  was  made  defeasible 
upon  the  payment  of  the  mortgage  debt  according  to  the  terms 
of  the  condition.  By  an  other  clause  it  was  provided  that  if 
default  should  be  made  in  such  payment,  or  if  K.  should  at  any 
time  deem  himself  in  danger  of  losing  his  debt  by  delaying  the 
collection  thereof  until  it  became  due,  he  might  take  possession 
of  the  property  at  any  time  before  or  after  the  time  limited  for  the 
payment  of  such  debt,  aud  sell  the  same,  or  so  much  thereof  as 
should  be  necessary  to  satisfy  the  debt,  &c,  it  was  held  that  this 
latter  clause  did  not,  by  implication,  give  to  the  mortgagor  the 
right  to  retain  the  possession  of  the  property  until  the  happening 
of  the  contingency,  but  that  the  power  given  to  the  mortgagee  by 
that  stipulation  was  intended  as  a  cumulative  remedy,  merely, 
aud  did  not  qualify  his  right,  as  the  legal  owner,  to  the  possession 
of  the  property  at  all  times,  before  the  performance  of  the  condition 
which  was  to  defeat  his  title.  Rich  v.  Milk,  20  Barb.,  616.  And 
the  same  case  also  held  that  an  assignee  of  the  mortgage  had  a 
right  to  take  possession  of  the  property  and  to  retain  it  as  against 
the  mortgagor,  and  all  claiming  under  him,  before  the  mortgage 
debt  became  due  and  payable. 

Wait        19       (a)  NoiB  4L       ^  No™  42' 
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If  a  mortgagee  of  personal  property  assigns  the  debt  to  secure 
the  payment  of  which  the  mortgage  is  given,  whether  the  same  be 
done  before  or  after  forfeiture,  the  interest  of  the  mortgagee  passes 
to  the  assignee,  and  if  the  property  is  taken  by  a  stranger  the 
action  must  be  brought  in  the  name  of  the  assignee,  and  not  in 
the  name  of  the  assignor.  Langdon  v.  Buel,  9  Wend.,  80;  Code  ^ 
111,  ante,  19. 

When  a  surety  for  the  payment  of  rent  reserved  in  a  lease 
takes  from  the  lessee  a  chattel  mortgage  to  secure  him  from  loss 
by  reason  of  his  liability  as  surety,  and  he  is  subsequently  obliged 
to  pay  the  rent  due  upon  the  lease ,  this  divests  the  mortgagor  of 
all  legal  property  or  interest  in  the  chattels  mortgaged,  and  the 
mortgagee  becomes  the  absolute  owner  thereof.  And,  if  the 
mortgaged  goods  are  levied  on  by  virtue  of  an  execution  against 
the  mortgagor  an  action  of  replevin  for  the  recovery  of  the  pos- 
session of  such  goods,  may  be  maintained  by  the  mortgagee  or 
his  assignee.  Swift  v.  Hart,  12  Barb.,  530. 

Where  a  mortgage  of  personal  property  is  given  to  several 
persons  to  secure  the  payment  of  several  debts  owing  by  the 
mortgagor,  and  by  the  express  terms  of  the  instrument  the  whole 
is  to  become  forfeited  by  a  single  default,  when  a  default  occurs, 
in  the  payment  of  either  of  the  debts,  the  property  becomes  for- 
feited to  the  holders  of  the  mortgage,  jointly,  and  they  become 
tenants  in  common  of  the  whole  property.  And  neither  of  the 
mortgagees,  upon  his  debt  becoming  due,  has  any  sole  and  several 
right  to  the  mortgaged  property,  which  will  authorize  him  to 
appropriate  it  to  his  own  use.  Taylor  v.  Taylor,  8  Barb.,  585. 
And  where  one  of  the  mortgagees  assumed  to  sell  the  whole 
interest  in  a  horse  which  was  thus  mortgaged  to  the  several 
mortgagees,  and  such  purchaser  brought  an  action  against  the 
remaining  mortgagees  for  refusing  to  deliver  the  horse  to  him,  it 
was  held  that  the  action  would  not  lie ;  because,  under  such  cir- 
cumstances, the  plaintiff  got  merely  the  title  of  his  assignor,  who 
was  a  tenant  in  common  with  the  other  mortgagees,  and  a  re- 
fusal by  the  latter  to  deliver  the  property  to  the  plaintiff  was  not 
a  conversion  of  the  property,  lb. 

In  an  action  by  a  mortgagee  of  chattels,  for  their  seizure  upon 
an  execution  against  the  mortgagor,  it  is  not  competent  for  the 
defendant,  with  a  view  to  impeach  the  validity  of  the  mortgage, 
to  prove  that  subsequent  to  its  execution  the  mortgagor,  while  in 
possession  of  the  property,  but  without  the  knowledge  or  privity 
of  the  mortgagee,  executed  other  incumbrances  upon  it  which 
were  fraudulent.  Ford  v.  Williams,  3  Kern.,  577.  A  creditor 
who  takes  a  chattel  mortgage  upon  personal  property  from  his 
debtor  to  secure  his  debt,  in  good  faith,  and  without  any  notice 
of  an  improper  design  on  the  part  of  a  mortgagor  in  executing 
the  same,  will  be  protected,  although  the  object  and  design  of 
the  mortgagor,  in  executing  the  same,  was  to  delay,  hinder  or 
defraud  his  other  creditors.  Sail  v.  Arnold,  15  Barb.,  599. 
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Where,  in  a  chattel  mortgage,  a  party  acknowledges  his  indebt- 
edness to  an  other  in  a  sum  certain,  and  declares  that  for  the 
purpose  of  securing  the  payment  thereof,  he  transfers  the  property 
specified  in  the  instrument,  the  creditor,  in  default  of  payment, 
may  bring  his  action,  and  is  not  bound  in  the  first  instance  to 
resort  for  satisfaction  to  the  property.  Elder  v.  Rouse,  15  Wend., 
218. 

But  an  action  will  not  lie  upon  a  chattel  mortgage  to  recover 
the  sum  of  money  secured  thereby,  unless  the  instrument 
contains  an  express  agreement  to  pay  the  sum,  or  a  distinct 
acknowledgment  of  an  existing  debt.  Culver  v.  Sisson,  3  Oomst., 
264.  And  in  a  chattel  mortgage  executed  to  the  plaintiff  under 
seal,  there  was  no  express  covenant  to  pay  the  money,  nor  any 
acknowledgment  except  that  the  instrument  was  declared  to  be 
executed  for  the  purpose  of  securing  the  payment  of  a  certain 
sum.  There  was  a  proviso  that  the  instrument  should  cease  and  be 
void  on  payment  of  the  sum;  and  in  case  of  default  the  plaintiff 
was  authorized  to  sell  the  goods  and  apply  the  proceeds  in  pay- 
ment, rendering  the  overplus  to  the  defendant;  it  was  held  that 
an  action  would  not  lie  upon  the  instrument.  lb.  Weed 'v. 
Covill,  14  Barb.,  242.  A  covenant  in  a  chattel  mortgage,  that 
the  mortgagor  will  warrant  and  defend  the  property,  is  merely  a 
warranty  of  title ;  not  that  the  mortgagor  will  forever  keep  the 
property,  or  protect  it.  Weed  v.  Covill,  14  Barb.,  242. 

If  the  mortgagee  takes  possession  of  the  property,  and  sells 
it  upon  a  fair  sale,  and  it  does  not  bring  a  sum  sufficient  to  pay 
the  debt  interest  and  costs,  the  mortgagor  is  liable  for  the  defi- 
ciency. Case  v.  Houghton,  21  Wend.,  106.  But,  of  course,  the 
mortgage  must  be  such  that  an  action  will  lie  upon  it  as  shown 
in  the  cases  which  have  just  been  cited.  Where  several  different 
chattel  mortgages  are  given,  at  different  times,  to  different  credit- 
ors, but  upon  the  same  property,  and  to  secure  antecedent  debts, 
where  neither  of  such  mortgages  is  filed  in  the  proper  town 
clerk's  office,  a  preference  will  be  given  to  the  mortgage  first  in 
time.  Tiffany  v.  Warren,  37  Barb.,  571. 

Although  a  second  mortgagee  of  chattels  takes  his  mortgage 
without  notice  of  a  prior  unfiled  mortgage  on  the  same  property, 
tie  is  not,  therefore,  a  bona  fids  mortgagee  if  the  consideration  of 
his  mortgage  is  merely  a  precedent  debt  owing  to  him  by  the 
mortgagor.  lb.  Nor  can  any  one  who  purchases  the  mortgaged 
property  from  the  second  mortgagee  with  full  knowledge  of  the 
prior  mortgage,  and  of  the  claim  to  a  preference  made  by  the 
holders  thereof,  hold  the  property,  as  against  such  prior  mort- 
gagees, lb.  If,  after  the  forfeiture  of  a  chattel  mortgage,  the 
mortgagee  sells  the  property  to  a  third  person,  with  the  consent 
of  the  mortgagor,  this  will  be  equivalent  to  a  formal  foreclosure  of 
the  equity  of  redemption;  and  the  title  of  the  purchaser  on  such 
a  sale,  cannot  be  assailed  by  creditors  of  the  mortgagor,  if  they 
had  no  lien  upon  the  mortgaged  property  at  the  time  of  his  pur- 
chase. Talman  v.  Smith,  39  Barb.,  390. 
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A  person  who  purchases  property  from  a  mortgagee  in  a  chat- 
tel mortgage,  and  who  takes  possession  of  the  property  after  a 
forfeiture  of  the  condition  of  the  mortgage,  and  at  a  time  when 
there  was  no  creditor  in  a  situation  to  object  to  the  sale  or  to 
impeach  it,  and  afterwards  continues  in  possession  thereof,  is 
to  be  deemed  prima  facie,  the  absolute  owner,  and  he  is  not 
bound,  in  the  first  instance,  to  go  further  and  account  for  the 
possession  of  the  mortgagor  during  the  existence  of  the  mort- 
gage, lb.  No  presumption  of  fraud  in  the  purchase  exists  by 
reason  of  the  previous  possession  of  the  mortgagor;  and  a  credi- 
tor of  the  mortgagor  who  asserts  such  fraud  holds  the  affirma- 
tive, and  is  bound  to  establish  it  by  proof.  lb. 

Bights  of  creators.]— The  law  favors  creditors  in  all  fair 
attempts  to  collect  or  secure  their  just  demands.  And  one  princi- 
pal object  in  requiring  chattel  mortgages  to  be  filed  is  to  enable 
all  persons  to  know  whether  there  are  liens  upon  the  personal 
property  of  the  person  with  whom  they  are  dealing.  And  to  render 
this  provision  as  to  filing  effectual,  it  is  provided  that  if  property 
is  mortgaged,  sold,  or  assigned,  and  the  mortgage,  sale,  or  assign- 
ment, is  not  accompanied  by  an  immediate  and  continued  change 
of  possession  of  the  property  mortgaged,  &c,  the  transaction  will 
be  deemed  fraudulent  and  void  as  against  the  creditors  of  the 
mortgagor,  vendor,  &c,  or  as  against  subsequent  purchasers  or 
mortgagees  in  good  faith.  3  R.  S.,  222,  §  5,  5th  ed.  "  The  term 
'creditors,'  as  used  in  the  last  section,  shall  be  deemed  to  include 
all  persons  who  shall  be  creditors  of  the  vendor  or  assignor  at  any 
time  whilst  such  goods  and  chattels  shall  remain  in  his  possession 
or  under  his  control."  3  R.  S.,  222,  §  6,  5th  ed.  In  a  subsequent 
place  it  will  be  seen  that  if  a  mortgage  or  assignment  of  personal 
property  is  filed  in  a  proper  manner  the  possession  of  the  property 
need  not,  in  all  cases,  accompany  the  sale,  assignment,  or  mort- 
gage, if  the  presumption  of  fraud  is  properly  rebutted  by  compe- 
tent evidence.  Although  the  statute  declares  who  are  creditors 
whose  rights  will  be  protected  against  fraudulent  sales,  assign- 
ments, or  mortgages,  yet  it  does  not  declare  in  what  condition  or 
position  Such  creditor's  claim  must  be  in  order  to  enable  him  to 
avail  himself  of  the  right  to  attack  the  validity  of  such  sale, 
assignment,  or  mortgage.  It  is  well  settled  that  a  mere  creditor 
at  large  who  has  no  lien  upon  the  mortgaged  property  either  by 
a  valid  attachment  duly  served,  or  by  way  of  judgment  and  exe- 
cution duly  levied,  or  a  claim  by  way  of  a  mortgage  subsequent 
to  the  alleged  fraudulent  mortgage,  or  who  is  not  a  subsequent 
bona  fide  purchaser,  is  not  in  a  condition  to  attack  the  validity  of 
such  mortgage,  sale,  or  assignment.  And  when  the  builders  and 
owners  of  an  unfinished  barge  on  which  a  sheriff  had  levied  exe- 
cutions, transferred  it  to  the  plaintiffs  by  an  assignment,  void  on 
its  face  as  against  creditors,  and  the  defendants  claiming  that  the 
barge  had  been  theirs  from  the  commencement  of  its  building, 
brought  replevin  against  the  sheriff  and  obtained  possession  of  it, 
when  the  plaintiffs,  after  having  discharged  the  sheriff's  levy, 
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demanded  the  barge  of  the  defendants,  who  refused  to  surrender 
it,  and  the  plaintiffs  then  brought  an  action  of  trover  for  its  con- 
version, and  it  was  held  that  the  replevin  suit  and  the  possession 
obtained  through  it  by  the  defendants,  in  no  way  affected  the 
rights  of  the  plaintiffs,  and  that  the  defendants  could  not  as  mere 
creditors  at  large,  defend  their  possession  merely  on  account  of 
the  invalidity  of  the  assignment  as  against  creditors  having  judg- 
ments and  executions,  because  such  possession  was  not  derived 
from  the  original  owner,  but  in  hostility  to  him,  and  that  it  did 
not  give  a  creditor  at  large  the  right  to  resist  a  fraudulent  trans- 
fer by  the  owner.  Andrews  v.  Durant,  4  B.  P.  Smith,  496. 

When  a  creditor  has  a  valid  judgment  and  execution,  and  a  levy 
upon  the  personal  property  mortgaged,  sold  or  assigned,  this  will 
be  a  sufficient  lien  to  enable  the  creditor  to  attack  the  validity 
of  such  mortgage  or  sale."  So  an  attachment  issued  in  an  action 
in  the  supreme  court  is,  when  duly  levied  upon  personal  property, 
a  sufficient  lien  to  enable  the  attaching  creditor  to  attack  the  val- 
idity of  a  chattel  mortgage  upon  the  same  property,  on  the  ground 
that  it  is  fraudulent  and  void  as  to  creditors,  or  for  any  other 
reason  which  will  destroy  its  validity.  Rinchey  v.  StryJcer,  26 
How.,  75,  80.  S.  0.,  1  Tiff.,  45.   See  13  E.  P.  Smith,  596. 

A  regular  and  valid  attachment  issued  by  a  justice  of  the  peace 
is  also  a  sufficient  lien  to  enable  the  attaching  creditor  to  attack 
the  validity  of  a  sale,  mortgage  or  assignment  of  personal  property. 
If  the  attachment  is  irregularly  issued  and  is  void,  that  fact  will 
be  sufficient  to  prevent  any  lien  from  being  obtained  by  its  levy. 
And  where  an  attachment  was  issued  by  a  justice  of  the  peace  in 
favor  of  a  creditor,  and  the  attachment  was  levied  upon  the  mort- 
gaged property,  but  the  affidavit  upon  which  the  attachment  was 
issued  was  so  defective  as  not  to  confer  jurisdiction  to  issue  it, 
it  was  held  that  such  creditor  had  not  such  a  lien  upon  the  mort 
gaged  property  as  to  enable  him  to  attack  or  impeach  the  validity 
of  the  mortgage,  on  the  ground  that  there  was  no  change  of  the 
possession  of  the  mortgaged  property:  Halsey  v.  Christie,  21 
Wend.,  9.  When  proper  legal  affidavits  are  furnished,  they  will 
authorize  the  issuing  of  an  attachment,  but  if  it  is  important  to 
attack  the  validity  of  a  mortgage  or  sale,  &c,  the  attaching  cre- 
ditor must  prove  on  the  trial,  that  he  was  a  creditor  such  as  is 
specified  in  the  statute,  and  the  affidavits  on  which  the  attach- 
ment was  issued  will  not  be  evidence  upon  that  point.  Clute.v. 
Fitcli,  25  Barb.,  428.  In  the  last  two  cases  cited  it  was  assumed 
that  the  attachment  would  have  been  a  sufficient  lien  if  the  proofs 
furnished  had  been  regular,  full  and  legal.  The  first  action  failed 
because  the  original  affidavits  were  so  defective  as  not  to  confer 
jurisdiction  to  issue  the  process.  And  the  latter  action  failed 
because  at  the  trial  there  was  no  proof  that  the  plaintiff  was  a 
creditor  such  as  the  law  authorizes  to  impeach  such  sales  or 
mortgages  of  property,  and  see  Carpenter  v.  Town,  Hill  & 
Denio,  72. 

(a)  Note  43. 
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There  are  several  cases  in  which  it  has  been  declared  in  general 
terms,  that  no  one  but  a  creditor  who  has  a  judgment  and  a  lien 
by  a  levy  upon  an  execution  issued  thereon,  could  impeach  the 
validity  of  a  mortgage,  or  a  sale  or  assignment.  Hastings  v.  Bel- 
knap, 1  Denio,  191;  Neustadt  v.  Joel,  2  Duer,  530;  Reubens  v.  Joel, 
3  Kern.,  488;  Crippen  v.  Hudson,  lb.,  161;  Peclclmm  v.  Leary,  6 
Duer,  495;  Andrews  v.  Durant,  4  B.  P.  Smith,  496;  Tiffany  v. 
Warren,  37  Barb.,  571.  But,  notwithstanding  this  general  lan- 
guage, it  is  clearly  settled  that  an  attachment  is  as  valid  a  lien 
as  that  of  a  judgment  and  execution,  and  the  facts  in  the  cases 
cited  did  not  call  for  any  decision  which  is  opposed  to  this  view 
of  the  question.  An  attachment  issued  in  an  action  in  the  supreme 
court  will  reach  choses  in  action  and  equitable  interests  of  the 
debtor  which  cannot  be  levied  upon  by  an  execution,  whether 
issued  from  a  justices'  court  or  the  supreme  court.  But  an  attach- 
ment issued  by  a  justice  of  the  peace  has  not  the  same  force  and 
effect  as  to  the  nature  of  the  property  which  may  be  taken  by  it. 
On  such  an  attachment  the  same  personal  property  may  be  taken 
that  may  be  levied  upon  on  an  execution,  but  it  will  not  reach 
mere  equitable  interests  of  the  debtor.  If  a  mortgagor  has  an 
interest  in  the  mortgaged  property,  as  when,  by  the  terms  of  the 
mortgage,  he  is  entitled  to  retain  the  possession  of  the  mortgaged 
property  for  a  definite  period,  that  interest  may  be  taken  either 
by  execution  or  by  justices'  attachment.  That  it  maybe  taken 
on  execution  is  conclusively  settled.  Hull  v.  Oarnly,  1  Kern.  501 ; 
Hull  v.  Carnly,  3  E.  P.  Smith,  202;  Baily  v.  Burton,  8  Wend.,  339; 
Goulet  v.  Asseler,  8  E.  P.  Smith,  225, 

If  the  mortgage  has  become  due,  and  the  property  forfeited  at 
law  thereby,  an  execution  against  the  mortgagee  may  be  levied 
upon  such  mortgaged  property,  which  may  be  sold  as  the  pro- 
perty of  the  mortgagee.  Ferguson  v.  Lee,  9  Wend.,  258. 

If  an  assignment  of  a  contract  is  intended  to  operate  as  a 
mortgage,  it  is  necessary  to  its  validity,  in  respect  to  the  property 
sought  to  be  covered  by  it,  as  against  the  creditors  of  the  assign- 
or, that  it  should  be  accompanied  by  an  immediate  delivery,  and 
be  followed  by  an  actual  and  continued  change  of  possession,  or 
that  it  shall  be  filed  as  a  chattel  mortgage.  Tyler  v.  Strang,  21 
Barb.,  198,  202;  3  R.  S.  222,  <S§  5,  9,  5th  ed.  Actual  notice  to 
the  previous  creditors  of  the  assignor,  of  the  claims  made  by  the 
assignee,  under  such  an  assignment,  is  not  equivalent  to  filing 
the  assignment  as  a  mortgage,  as  against  the  creditors  of  such 
assignor.  lb.  But  the  rule  is  different  in  relation  to  subsequent 
purchasers  and  mortgagees,  who,  in  order  to  be  protected,  must 
take  their  conveyances  in  good  faith ;  and  there  cannot  be  that 
good  faith  which  the  law  requires,  if  the  purchaser  or  mortgagee 
has  actual  knowledge  of  the  existence  of  an  antecedent  mort- 
gage. Farmers'  Loan,  &c,  Co.  v.  Hendrickson,  25  Barb.,  484. 
The  statute  relative  to  chattel  mortgages  having  provided  that 
these  instruments,  unless  filed  in  the  proper  clerk's  office,  shall 
be  absolutely  void  as  against  the  creditors  of  the  mortgagor,  the 
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mere  knowledge,  by  a  creditor,  of  the  existence  of  a  chattel 
mortgage,  executed  by  his  debtor,  which  has  not  been  duly  filed, 
will  not  preclude  him  from  availing  himself  of  the  objection  that 
it  is  for  that  reason  void.  lb.  Notice  to  a  judgment  creditor,  or 
knowledge  by  him  of  the  existence  of  an  unfiled  chattel  mort- 
gage, at  the  time  of  recovering  his  judgment  is  no  answer  to  his 
objection  that  such  mortgage  has  not  been  filed,  and  is  therefore 
void  as  to  him.  Stevens  v.  Buffalo  &  New  Yorlc  City  B.  B.  Co.,  31 
Barb.,  590. 

In  all  cases  in  which  the  property  of  the  judgment  debtor  has 
been  fraudulently  sold  or  assigned,  the  creditor  may  have  the 
property  so  sold  or  assigned  taken  upon  an  execution  in  his  favor, 
if  he  was  a  creditor  at  the  time  of  the  making  of  such  fraudulent 
sale  or  assigment.  Williston  v.  Jones,  6  Duer,  504.  But  a  credi- 
tor who  seeks  to  impeach  a  chattel  mortgage  upon  the  ground  of 
a  continuance  of  the  mortgaged  property  in  the  hands  of  the 
mortgagor,  is  bound  to  show  that  he  was  a  creditor  during  the 
time  that  such  possession  continued.  lb.  In  the  case  last  cited, 
the  mortgage  was  given  on  the  24th  day  of  November,  1854,  and 
filed  on  the  same  or  the  next  day.  The  mortgagee  took  posses- 
sion of  the  property  on  the  2d  day  of  December,  1854.  On  the 
7th  day  of  December,  1854,  a  creditor  obtained  a  judgment  and 
issued  an  execution  thereon,  which  was  levied  upon  the  mort- 
gaged property,  which  was  subsequently  sold  on  such  execution. 
The  mortgagee  sued  the  judgment  creditor  for  taking  the  pro- 
perty, and  the  defendant  set  up  his  judgment  and  execution  for 
the  purpose  of  justifying  as  a  creditor,  &c,  on  the  ground  that 
the  mortgage  was  fraudulent  and  void  as  to  creditors.  The  court 
held  that  the  facts  showed  that  the  defendant  was  not  a  creditor 
during  the  time  that  the  mortgagor  continued  in  possession, 
because  the  mortgagee  took  actual  possession  on  the  2d  day  of 
December,  1854,  and  the  judgment  and  execution  were  not 
obtained  till  the  7th  day  of  the  same  month.  So  it  is  to  be 
observed  that  the  case  did  not  show  for  what  demand  the  judg- 
ment was  obtained,  nor  that  the  debt  existed  at  any  time  while 
the  mortgagor  remained  in  possession,  and,  therefore,  he  did  not 
show  himself  to  be  a  creditor  who  is  authorized  to  impeach  such 
transactions.  Where  a  chattel  mortgage  has  been  duly  filed,  the 
mere  fact  that  the  mortgagor  is  permitted  to  remain  in  possession 
of  the  mortgaged  property,  with  the  assent  of  the  mortgagee, 
does  not  enable  such  mortgagor  to  transfer  a  good  title  to  a  third 
person,  in  the  absence  of  any  authority  to  sell  it.  Dudley  v.  Haw- 
ley,  40  Barb.,  397.  Nor  does  such  a  transaction  make  the  mort- 
gagee guilty  of  that  species  of  negligence  or  misconduct  which 
will  afterwards  estop  him  from  asserting  his  title,  as  against  a 
third  person,  who  voluntarily,  but  in  ignorance  of  the  true  title 
assists  the  mortgagor  in  a  conversion  of  the  property.  lb.,  and 
the  cases  cited. 

To  render  the  interest  of  a  mortgagor  of  chattels  liable  to  sale 
upon  an  execution  issued  against  him,  there  must  be  an  absolute 
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right  of  possession  of  the  property  for  a  certain  or  definite  period, 
which  right  must  exist  at  the  time  when  the  levy  is  made  ;  and 
if  the  time  is  uncertain  or  contingent,  it  cannot  be  certain  or 
absolute ;  and  if  it  is  contingent  and  liable  to  be  defeated  at  any 
moment,  it  is  not  for  a  definite  period.  Farrell  v.  Hildreth,  38 
Barb.,  178.  When  there  is  a  provision  in  a  chattel  mortgage 
which  allows  the  mortgagee,  in  case  he  shall  feel  insecure,  to  take 
possession  of  the  mortgaged  property  and  sell  it  at  a  time  previous 
to  that  fixed  for  the  payment  of  the  debt,  this  will  destroy  the 
mortgagor's  implied  right  to  retain  the  possession  for  a  moment, 
provided  the  mortgagee  shall  deem  himself  insecure,  and  this  fact 
renders  him  a  mere  tenant  at  sufferance.  lb.  And  in  such  a 
case,  if  a  sheriff,  with  notice  of  the  mortgage,  and  after  a  demand 
of  the  property  by  the  mortgagee,  proceeds  to  sell  it  on  an  exe- 
cution against  the  mortgagor,  he  will  render  himself  liable  to  an 
action  in  favor  of  such  mortgagee.  lb. 

Bights  of  bona  fide  •pwcliasers]  The  right  of  a  bona  fide  pur- 
chaser of  goods  to  test  the  validity  of  a  prior  mortgage  on  the 
ground  of  continuance  of  possession  in  the  mortgagor,  is  one 
which  is  entirely  personal  to  the  purchaser ;  and  he  cannot  be 
obliged  by  the  mortgagor  to  avail  himself  of  such  a  defense. 
Accordingly,  where  one  having  mortgaged  certain  goods,  after- 
wards sold  them,  fraudulently  concealing  the  existence  of  the 
mortgage,  and  the  purchaser  voluntarily  surrendered  the  goods 
to  the  mortgagee  on  his  demanding  them,  it  was  held,  in  an 
action  by  the  purchaser  against  the  mortgagor  for  the  fraud,  that 
though  the  purchaser  might  have  successfully  contended  against 
the  mortgagee's  claim  by  reason  of  the  possession  remaining  in 
the  mortgagor,  the  omission  to  do  so  was  no  defense  in  the 
action  against  the  mortgagor.  Bust  v.  Morse,  2  Hill,  655. 

The  statute  does  not  require  that  bills  of  sale  should  be  filed ; 
that  section  applies  only  to  chattel  mortgages,  or  instruments 
which  are  intended  to  operate  as  such.  3  R.  S.,  222,  §  9,  5th  ed. ; 
Prentiss  v.  Slack,  1  Hill,  468.a  But  if  there  is  not  a  proper  reason 
shown  why  the  possession  was  not  changed,  the  bill  of  sale  will 
be  void  as  to  creditors,  and  bona  fide  subsequent  purchasers  or 
mortgagees.  3  R.  S.,  222,  §  5,  5th  ed. ;  Prentiss  v.  Slack  1  Hill, 
468. 

A  purchase  of  property,  at  an  auction  sale,  made  by  the  owner 
of  it,  at  his  residence,  is  not  necessarily  fraudulent  and  void,  as 
against  a  subsequent  bona  fide  purchaser  of  such  property  from 
the  same  owner,  merely  because  the  first  purchaser  did  not  take 
an  immediate  delivery  of  it,  and  retain  a  continued  and  actual 
change  of  possession.  The  question,  in  such  a  case,  is  one  of 
actual  intent.  And  if  a  jury  find,  upon  sufficient  evidence, 
that  the  first  sale  and  purchase  were  made  in  good  faith,  and 
without  any  intent  to  hinder,  delay  or  defraud  the  creditors  of 
the  vendor,  or  those  subsequently  purchasing  from  him,  the  ver- 
dict will  not  be  disturbed.  Brown  v.  Wilmerding,  5  Duer,  220  ■ 
Prentiss  v.  Slack,  1  Hill,  468.    If  the  property  remains  in  the 
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possession  of  the  vendor  for  a  long  time,  as,  for  instance,  for 
twenty-one  months,  and  no  explanation  is  given,  the  transaction 
will  be  held  fraudulent  as  a  matter  of  law,  as  against  a  judgment 
creditor.  Fonda  v.  Gh-oss,  15  Wend.,  628 ;  Mwrray  v.  Burtis,  15 
Wend.,  212 ;  Stevens  v.  Fisher,  19  Wend.,  181. 

But  whenever  there. is  any  legal  evidence  upon  the  question 
of  intent,  it  must  be  submitted  to  the  jury  as  a  question  of  fact, 
to  be  decided  on  the  evidence.  Murray  v.  Burtis,  15  Wend.,  212 ; 
Prentiss  v.  Slack,  1  Hill,  467;  Hanford  v.  Archer,  4  Hill,  271, 
278 ;  Tliompson  v.  Blanchard,  4  Comst.,  303,  306 ;  Hall  v.  Tuttle,  8 
Wend.,  375. 

A  bill  of  sale  of  personal  property  was  made  and  delivered  the 
15th  day  of  August,  1836 ;  but  the  property  sold  was  left  in  the 
possession  of  the  vendor  until  after  the  same  property  was  mort- 
gaged to  a  bona  fids  mortgagee,  on  the  24th  day  of  August,  1836; 
but  the  mortgagee  did  not  take  possession  of  the  property  under 
his  mortgage.  The  property  remained  in  the  possession  of  the 
vendor  and  mortgagor  until  in  October,  1836,  when  the  purchaser 
under  the  bill  of  sale  took  it,  and  the  mortgagee  brought  an 
action  against  him  for  a  conversion  of  the  property ;  and  it  was 
held,  that  the  mortgagee  was  to  be  regarded  as  a  subsequent 
purchaser,  and  if  he  took  his  mortgage  in  good  faith,  he  was 
entitled  to  a  preference  over  the  purchaser  under  the  bill  of  sale, 
because  the  mortgagee  was  not  required  to  take  possession  of 
the  property,  except  as  against  subsequent  purchasers,  or  mort- 
gagees ;  and  the  purchase  under  the  bill  of  sale  was  prior  to  the 
mortgage.  Bennett  v.  Fori,  21  Wend.,  117.  A  purchaser  of  per 
sonal  property  with  notice  of  the  existence  of  a  mortgage  cover- 
ing it,  cannot  avail  himself  of  the  facts  that  the  mortgage  was 
unaccompanied  by  a  delivery  of  the  possession  of  the  property, 
and  that  the  mortgage  had  not  been  filed  in  the  town  clerk's 
office ;  because  a  purchaser  with  notice  cannot  claim  to  be  a  pur- 
chaser in  good  faith  within  the  statute.  Sanger  v.  Eastwood,  19 
Wend.,  514;  Hill  v.  Beebe,  3  Kern.,  556,  561;  Gregory  v.  Thomas, 
20  Wend.,  17;  3  E.  S.,  222,  §§  5,  9,  5th  ed. 

Form  and  requisites  of  a  mortgage.']  It  has  already  been  seen 
that  the  law  does  not  prescribe  any  particular  form  for  a  chattel 
mortgage.  Ante,  133. 

There  must  always  be  a  consideration  for  a  mortgage,  even 
when  it  is  sealed,  and  as  between  the  parties  to  it,  unless  the 
property  is  actually  delivered  as  a  gift,  because  the  seal  is  merely 
presumptive  evidence  of  a  consideration,  which  may  be  rebutted. 
Ante,  108. 

And  as  against  creditors,  bona  fide  purchasers  and  mortgagees, 
a  legal  consideration  is  always  absolutely  indispensable. 

The  consideration  may  be  a  past  one,  a  present  one,  or  one  for 
future  advances. 

Where  a  mortgagee  becomes  surety  for  the  mortgagor,  at  his 
request,  for  the  rent  of  a  house,  and  the  surety  is  compelled  to 
pay  the  rent,  this  is  a  valid  mortgage.  Swift  v.  Hart,  12  Barb.,  530 
Watt        20 
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A  chattel  mortgage  which  is  given  to  secure  an  existing  debt 
is  a  very  common  kind  of  mortgage,  and  it  is  valid  as  between 
the  parties,  and  as  against  creditors  or  bona  fide  purchasers,  or 
mortgagees,  if  it  is  properly  riled,  &c.  But  where  a  party  takes 
a  mortgage  upon  personal  property,  to  secure  a  pre-existing  debt, 
without  parting  with  any  new  consideration,  or  relinquishing  any 
security,  or  incurring  any  liability,  upon  the  faith  of  the  mort- 
gage, he  will  not  be  considered  a  bona  fide  mortgagee,  as  against 
the  true  owner  of  the  property,  from  whom  the  mortgagor  had 
fraudulently  obtained  the  goods.  Woodbum  v.  Chamberlin,  17 
Barb.,  446.  But  a  bona  fide  purchaser  or  mortgagee  of  goods, 
for  a  valuable  consideration,  from  a  person  in  possession,  who 
obtained  them  from  the  owner  by  false  pretenses,  amounting, 
under  our  statute  to  a  felony,  will  hold  them  against  the  first 
vendor;  provided,  such  vendor  voluntarily  parted  with  the  pos- 
session, and  intended  to  part  with  the  title.  Malcom  v.  Loveridge, 
13  Barb.,  372;  Keyset-  v.  Marbeck,  3  Duer,  373;  Caldwell  v.  Bart- 
lett,  lb.,  341;  Smith  v.  Lynes,  1  Seld.,  42;  Kingsford  v.  Merry, 
11  Exch.,  577. 

A  mortgage  to  secure  future  advances  is  always  valid  between 
the  parties  to  it.  And  a  mortgage  which  is  given  to  secure  future 
advances  is  valid  as  against  subsequent  purchasers  or  mortgagees 
who  have  notice  of  the  object  or  purpose  of  the  prior  mortgage. 
Truscott  v.  King,  2  Seld.,  147,  157. 

Where  a  mortgage  upon  chattels  is  given  to  secure  a  debt 
actually  due  to  the  mortgagor,  the  fact  that  it  is  intended  also  to 
secure  future  advances  upon  sales  by  him  to  the  mortgagor  upon 
credit,  will  not  render  it  void ;  but  it  is  valid  to  the  extent  of  any 
advances  so  made  in  good  faith,  before  a  creditor  or  other  third 
party  acquires  a  subsequent  title  to,  or  lien  upon,  the  goods.  Car- 
penter v.  Blote,  1  E.  D.  Smith,  491 ;  Fairbanks  v.  Bloomfield,  5 
Duer,  434  ;  Wescott  v.  Qunn,  4  Duer,  107. 

Whether  the  mortgage  should  show  on  its  face  that  it  was 
intended  to  secure  future  advances,  or  whether  it  may  be  by  a 
verbal  agreement,  is  a  question  upon  which  there  is  a  conflict  in 
the  authorities.11  But  if  such  an  agreement  is  not  contained  in 
the  mortgage,  the  filing  of  the  mortgage  would  not  inform  a 
subsequent  creditor,  or  purchaser,  or  mortgagee,  of  the  extent 
of  the  lien  of  the  mortgage.  And  as  against  such  persons  who 
have  acted  iu  good  faith,  and  without  notice  of  the  intended  lien 
for  future  advances,  they  would  clearly  be  protected,  in  preference 
to  the  prior  mortgagee. 

The  proper  practice  is,  to  express  upon  the  face  of  the  mort- 
gage the  entire  agreement  of  the  parties  in  relation  to  the  extent 
of  the  lien  intended.  Bivver  v.  McLaughlin,  2  Wend.,  596  •  Wes- 
cott v.  Qunn,  4  Duer,  107 ;  Monnot  v.  Ibert,  33  Barb  24  27 
28,  29.  '       '       ' 

When  the  sum  intended  to  be  secured  as  a  future  advance  has 
been  once  advanced  and  again  repaid,  the  mortgage  will  not  be 
valid  for  other  advances,  as  against  creditors  or  subsequent  pur- 
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chasers  or  mortgagees.  M onnot  v.  I lert,  33  Barb.,  24  ;  Truscottv. 
King,  2  Seld.,  147,  157. 

Where  no  time  of  payment  is  expressed  in  a  chattel  mortgage, 
it  is  payable  immediately,  and  no  demand  of  payment  is  neces- 
sary before  proceeding  upon  it.  Howland  v.  Willett,  3  Sand.,  607 ; 
ante,  139,  143 ;  Cornell  v.  Moulton,  3  Denio,  12. 

A  mortgage  which  is  made  payable  at  a  time  anterior  to  its 
date,  fixes  an  impossible  time  of  payment,  and  therefore  it  is  due 
immediately  ;  and,  as  between  the  parties,  oral  evidence  is  inad- 
missible to  vary  its  operation.  Fuller  v.  Acleer,  1  Hill,  473. 

Where  a  mortgage  is  payable  on  demand,  it  is  necessary  to 
make  a  demand  before  there  will  be  a  forfeiture  of  the  mortgaged 
property.  In  no  case  does  the  law  dispense  with  a  demand,  where 
a  forfeiture  will  be  incurred,  or  a  right  lost,  upon  an  agreement  like 
the  one  in  question.  Until  a  demand  is  made,  the  mortgagor  has 
a  right  to  redeem  or  discharge  the  mortgage  by  payment.  Ely  v. 
Carnly,  5  E.  P.  Smith,  496,498;  Livor  v.  Orser,  5  Duer,  501; 
Newsam  v.  Finch,  25  Barb.,  175 ;  Carpenter  v.  Town,  Hill  and 
Denio,  72 ;  Van  Hassell  v.  Borden,  1  Hilt.,  128 ;  Hogeboom  v.  Hall, 
24  Wend.,  146.  This  demand  relates  to  a  transaction  between 
the  parties,  or  one  who  has  obtained  the  rights  of  the  mortgagor 
as  a  purchaser  or  a  mortgagee  ;  but  as  against  a  wrongdoer,  who 
takes  the  property  from  the  mortgagor,  no  demand  is  necessary 
before  the  mortgagee  has  a  right  of  action  against  such  wrongdoer. 
But  if  the  mortgagor  has  absconded,  no  demand  need  be  made, 
and  the  mortgagee  may  take  the  property  without  demand.  Mat- 
tison  v.  Baucus,  1  Oomst.,  295. 

When  the  articles  mortgaged  are  very  numerous  it  is  not 
necessary'  to  describe  each  article.  A  mortgage  of  all  the 
property  of  a  particular  description  in  a  certain  store  is  sufficient. 
Gardner  v.  McFwen,  5  E.  P.  Smith,  123,  125 ;  so,  a  mortgage  of 
all  the  furniture,  goods  and  chattels,  upon  certain  described 
premises  is  enough.  Van  Heusen  v.  Radcliff,  3  E.  P.  Smith,  580 ; 
so,  a  description  in  a  mortgage  that  includes  all  the  ashes 
then  in  the  ashery  of  the  mortgagor,  is  sufficient  without  saying 
how  many  bushels.  Dunning  v.  Steams,  9  Barb.,  630."  But  when 
the  articles  are  not  very  numerous  it  is  best  to  describe  them 
briefly  in  the  mortgage  ;  or  in  a  separate  schedule  when  they  are 
too  numerous  to  be  conveniently  inserted  in  the  body  of  the 
mortgage.  A  careful  mortgagee  will  always  see  that  the  pro- 
perty mortgaged  to  him  is  so  described  that  his  title  to  the 
property  claimed  cannot  be  well  disputed  on  account  of  a  want 
of  identification,  from  the  description  contained  in  the  mortgage. 
Such  a  description  is  important,  too,  in  relation  to  filing  chattel 
mortgages.  The  object  of  filing  is  to  give  notice  to  creditors  and 
bona  fide  subsequent  purchasers,  or  mortgagees,  that  certain  pro- 
perty is  already  mortgaged ;  and  if  the  description  in  the  mort- 
gage is  so  vague  as  not  to  give  full  information  as  to  the 
particular  property  mortgaged,  one  great  object  of  filing  mort- 
gages will  be  defeated.  Dunning  v.  Stearns,  9  Barb.,  633. 

(a)  Note  46. 
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When  a  mortgage  refers  to  a  schedule  which  is  annexed  to  it 
the  schedule  forms  a  part  of  the  mortgage.  EdgeU  v.  Hart,  5 
Seld.,  213,  216.  And  a  schedule,  if  annexed  to  the  mortgage, 
will  form  a  part  of  the  instrument  though  no  reference  is  made 
to  the  schedule  in  the  mortgage  itself.  Roberts  v.  Clienango  Co. 
Mut.  Ins.  Co.,  3  Hill,  501 ;  Murdoch  v.  Chenango,  Sec,  Ins.  Co.,  2 
Comst.,  210. 

When  a  chattel  mortgage  is  given  upon  the  goods  and  chattels 
in  a  certain  described  building,  or  upon  certain  premises,  "  an 
inventory  whereof  is  to  be  made  and  annexed,"  the  mortgage 
will  be  valid  as  to  the  property  in  the  building,  or  on  the  pre- 
mises, at  the  time  of  making  the  mortgage,  although  no  schedule 
or  inventory  is  annexed.  Van  Heusen  v.  Radcliff,  3  E.  P.  Smith, 
580. 

Where  there  was  a  provision  in  a  chattel  mortgage,  that  the 
mortgagor  should  remain  in  possession  until  default  in  payment 
unless  he  or  some  other  person  should  attempt  to  sell,  assign, 
remove,  or  otherwise  dispose  of  the  property,  it  was  held  that  the 
seizure  of  the  property  before  default  on  a  distress  warrant  for  rent 
due  from  the  mortgagor,  entitled  the  mortgagee  to  the  immediate 
possession,  and  that  after  a  demand  and  refusal  replevin  would 
lie  against  the  bailiff  for  the  wrongful  detention.  Conkey  v.  Hart, 
4  Kern.,  22. 

So,  when  a  mortgage  of  personal  property,  given  to  secure 
purchase-money,  contains  a  clause  that  the  property  shall  remain 
in  the  possession  of  the  mortgagor  until  default  in  payment  of 
the  purchase-money ;  but  on  the  happening  of  such  default,  or  in 
case  the  mortgagor  attempts  to  remove  or  dispose  of  the  property, 
giving  the  mortgagee  the  right  to  take  possession  of,  and  sell  it, 
the  mortgagee  is  authorized,  upon  the  mortgagor's  removing  the 
property  from  the  county  where  the  parties  resided,  to  bring 
replevin  to  obtain  possession  thereof,  although  the  time  of  pay- 
ment of  the  mortgage  moneys  has  not  yet  arrived.  Russell  v. 
Butterfield,  21  Wend.,  300. 

It  was  expressly  provided  in  a  chattel  mortgage  that  until 
default  in  payment  of  the  debt  the  mortgagor,  ST.,  should  have  the 
possession  of  the  property  unless  F.,  the  mortgagee,  should  sooner 
demand  the  same ;  and  F.  took  possession  of  the  property  with- 
out the  knowledge  or  consent  of  1ST.  before  any  default  had 
occurred  and  without  any  demand  of  possession  being  made,  it 
was  held  that  an  action  would  lie  by  IS.,  the  mortgagor,  against 
P.,  the  mortgagee,  to  recover  the  possession  of  the  mortgaged 
property.  Newsam  v.  Finch,  25  Barb.,  175. 

P.  gave  a  chattel  mortgage  to  O.  to  secure  the  payment  of  two 
promissory  notes,  one  past  due  and  the  other  not  due,  P.  retaining 
possession  of  the  goods  mortgaged.  A  condition  of  the  mortgage 
was  that  if  P.  should  pay  according  to  the  terms  of  the  notes,  when- 
ever payment  on  the  said  notes  should  be  demanded,  the  mortgage 
was  to  be  void ;  but  if  default  should  be  made  in  the  payment 
at  the  time  above  limited  it  would  be  lawful  for  the  mortgagee  to 
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take  possession,  &c.  A  few  days  afterwards  one  T.  attached  the 
property  which  was  then  in  the  possession  of  P.,  the  mortgagor , 
and  0.,  the  mortgagee,  had  never  demanded  payment.  0. 
brought  an  action  of  replevin  against  T.  for  a  wrongful  taking 
of  the  property,  but  it  was  held  that  the  action  could  not  be 
maintained  because,  although  one  of  the  notes  was  due,  the 
mortgage  showed  that  the  parties  contemplated  a  further  exten- 
sion of  credit ;  and,  also,  that  the  mortgage  contained  a  clause 
that  if  the  mortgagor,  P.,  sold,  or  in  any  way  disposed  of  the 
goods,  the  mortgagee,  0.,  might  take  possession  of  them  and 
retain  them  until  default  in  payment ;  that  the  attaching  of  the 
goods  by  T.,  without  any  connivance  on  the  part  of  P.,  the  mort- 
gagor, was  not  a  sale  or  disposal  of  them  within  that  clause. 
Carpenter  v.  Town,  Hill  and  Denio,  72.  The  action  in  this  case 
was  replevin  for  a  wrongful  taking  of  the  property.  The  mort- 
gagee had  neither  the  possession  nor  the  right  of  possession 
without  a  demand,  which  he  had  not  made.  The  interest  of  the 
mortgagor  was  liable  to  be  attached,  and  the  creditor  might  hold 
it  until  some  forfeiture  of  the  mortgage,  which  was  not  shown  ; 
and  therefore  replevin  could  not  be  maintained  for  a  wrongful 
taking.  If  any  action  was  proper  there  should  have  been  a 
demand  made  before  the  action  was  brought. 

This  last  case  diners  from  Corikey  v.  Hart,  4  Kern.,  22,  cited 
ante,  156.  For  in  that  case  the  condition  was  that  if  the  mort- 
gagor or  some  other  person,  should  attempt  to  sell,  assign,  remove, 
or  otherwise  dispose  of  the  property,  the  mortgagee  might  take 
possession  of  the  property ;  and  a  seizure  by  a  third  person  was, 
therefore,  a  breach  of  the  condition.  But  in  the  case  of  Carpen- 
ter v.  Town,  there  is  no  such  clause  in  relation  to  the  acts  of  third 
persons ;  nor  was  there  any  actual  conversion  of  the  property  by 
a  sale  of  it. 

The  holder  of  a  mortgage  upon  personal  property,  payable  on 
demand,  may  maintain  an  action  against  a  person  wrongfully 
taking  the  property  and  disposing  thereof  without  proving  a 
demand  of  the  debt  due  on  the  mortgage.  Brown  v.  Coofa  3  E. 
D.  Smith,  123 ;  Howland  v.  Willett,  3  Sand.,  607 ;  Mattison  v. 
Boughs,  1  Oomst.,  295. 

This  case  of  Brown  v.  CooTc,  differs  from  the  foregoing  case  of 
Carpenter  v.  Town,  because  there  was  an  actual  conversion 
of  the  entire  mortgaged  property ;  and  a  demand  of  its  possession 
of  the  mortgagor  would  be  entirely  useless.  In  Mattison  v.  Bau- 
eus,  1  Oomst.,  295,  cited,  ante,  155,  the  mortgagee  was  bound 
to  make  a  demand  of  the  property,  but  the  mortgagor  had 
absconded,  which  rendered  a  demand  unnecessary;  and  besides, 
the  mortgagee  had  actually  taken  the  property,  which  was  equi- 
valent to  a  demand,  thus  rendering  the  property  his  absolutely ; 
and  when  the  property  was  subsequently  taken  on  an  execution, 
it  was^a  wrongful  act  as  against  the  mortgagee.  The  distinction 
in  relation  to  a  demand  of  the  property  before  an  action  is 
brought  by  the  mortgagee  is  this;  if  the  mortgagor  has  an  inte- 
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rest  in  the  property,  and  the  right  to  the  possession  of  it  for  a 
time  certain,  or  until  a  demand  of  the  possession  of  the  property 
is  made  of  the  mortgagor,  his  interest  may  be  levied  upon  and 
sold,  and  the  purchaser  will  be  entitled  to  hold  the  property  until 
a  default,  or  until  a  demand  is  made,  as  the  case  may  happen  to 
be;  and  neither  an  action  of  replevin  for  the  possession  of  the 
property,  nor  an  action  for  a  wrongful  taking  can  be  maintained. 
But  after  a  default  in  the  mortgage,  or  a  demand  of  the  property 
of  such  purchaser  of  the  mortgagor's  interest,  an  action  will  lie. 

If  the  purchaser  has  the  property  in  possession,  a  demand 
ought  to  be  made  before  an  action  is  brought  so  as  to  show  a 
conversion  of  it;  or  so  as  to  show  that  he  unlawfully  detains  it, 
so  that  an  action  of  replevin  may  be  maintained. 

But  if  such  purchaser  has  actually  sold  the  property,  that  is  a 
conversion  of  itself,  and  no  demand  need  be  made  before  an 
action  is  brought.  The  refiling  of  a  mortgage,  by  the  mort- 
gagee, whether  before  or  after  a  default,  does  not  operate  as  an 
extension  of  credit,  nor  does  it  give  the  mortgagor  any  additional 
right  to  the  possession.  Fuller  v.  Acker,  1  Hill,  473. 

The  riling  of  the  statement  in  the  town  clerk's  office,  by  way 
of  a  renewal  of  a  chattel  mortgage,  as  required  by  the  act  of 
1833  (3  R.  S.,  223,  §  11,  5th  ed.),  is  not  an  extension  of  credit; 
and  will  not  prevent  the  mortgagee  from  insisting  on  a  forfeiture. 
Dane  v.  Mallory,  16  Barb.,  46. 

When  a  chattel  mortgage  is  once  fully  paid,  the  lien  of  the 
mortgage  is  at  an  end.  And  even  after  a  forfeiture  of  the  mort- 
gage, so  that  the  title  of  the  mortgagee  becomes  absolute  at  law, 
yet,  if  a  tender  of  the  whole  mortgage  money  with  interest,  &c, 
is  made,  and  it  is  accepted  by  the  mortgagee,  the  forfeiture  will 
be  waived,  and  the  title  to  the  property  be  reinvested  in  the 
mortgagor.  Charter  v.  Stevens,  3  Denio,  33;  Patchin  v.  Pierce, 
12  Wend.,  61. 

A  tender  and  acceptance  of  a  part  of  the  money  after  forfeit- 
ure will  not  reinvest  the  mortgagor's  title  to  the  property. 
PatcMn  v.  Pierce,  12  Wend.,  61. 

Where  a  mortgagor,  after  the  delivery  of  the  mortgage,  gives 
his  promissory  notes  for  the  debt,  the  acceptance  of  such  notes 
by  the  mortgagee  is  not  a  waiver  of  the  mortgage  security.  A 
creditor  has  a  right  to  take  as  many  securities  as  his  debtor  is 
willing  to  give.  Wescott  v.  Gunn,  4  Duer,  107 ;  Hill  v.  Beebe,  3 
Kern.,  556.  Nor  is  a  chattel  mortgage  extinguished  by  a  second 
mortgage  on  the  same  property  to  secure  the  debt  mentioned  in 
the  first  one.  Hill  v.  Beebe,  3  Kern.,  556. 

And  where  the  first  mortgage  was  given  to  secure  a  debt  evi 
denced  by  the  note  of  the  mortgagor,  and  after  default  the  note 
was  surrendered  and  a  new  note  given  for  its  amount  and  some 
additional  indebtedness,  and  a  second  mortgage  was  executed  to 
secure  the  amount,  it  was  held  that  the  first  mortgage  was  not 
extinguished.  Hill  v.  Beebe,  3  Kern.,  556  ;  Gregory  v.  Thomas,  20 
Wend.,  17.     A  judgment  confessed  by  the  mortgagor  to  the 
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mortgagee,  for  the  same  debt  secured  by  a  personal  mortgage, 
does  not  merge  or  extinguish  the  mortgage,  where  by  agreement 
the  judgment  is  taken  as  collateral  merely.  Butler  v.  Miller,  1 
Oomst.,  496. 

Although  it  is  well  settled  that  a  chattel  mortgage  may  be 
given  to  secure  a  mortgagee  for  future  advances  to  be  made  to, 
and  responsibilities  incurred  for  the  benefit  of,  the  mortgagor,  yet 
where  a  mortgage  is  given  by  a  partnership  for  that  purpose,  it 
cannot  be  made  effectual  to  protect  advances  made  to,  or  liabili- 
ties incurred  for,  their  successors,  after  a  dissolution  of  the  firm. 
Monnot  v.  Ibert,  33  Barb.,  24.  If  the  debts  and  liabilities  of  the 
mortgagors,  or  the  balance  of  account  against  them,  which  the 
mortgage  was  given  to  secure,  are  paid  at  any  time,  that  satisfies 
and  extinguishes  the  mortgage,  and  the  security  cannot  receive 
any  fresh  sustenance  from  dealings  between  the  mortgagee  and 
the  firm  which  succeeds  the  mortgagors.  IT). 

Where  a  chattel  mortgage  is  given  to  secure  a  surety  and  the 
indorser  of  a  note  made  by  the  mortgagor,  and  such  note,  after 
being  protested  for  non-paj'ment,  is  paid  out  of  the  proceeds  of  a 
new  note,  made  by  the  mortgagor  and  indorsed  by  the  mortga- 
gees for  that  purpose,  the  mortgage  is  not  discharged  by  the 
payment  of  the  original  note,  but  continues  in  force  as  a  security 
to  the  mortgagees  for  the  amount  of  the  second  note ;  and  in  such 
a  case,  it  is  proper  to  show  that  the  payment  of  the  original  note 
with  the  proceeds  of  the  second  one,  was  not  designed  to  extin- 
guish the  mortgage.  Chapman  v.  Jenkins,  31  Barb.,  164. 

In  an  action  upon  a  sealed  note  which  was  given  for  the  pur- 
chase price  of  a  horse,  the  defendant  set  up  in  the  answer,  that 
upon  the  sale  of  the  horse,  the  vendor  took  a  mortgage  upon  it, 
and  that  when  the  mortgage  became  forfeited  for  non-payment 
when  due,  the  vendor  took  possession  of  it,  and  that  he  might 
have  disposed  of  it  and  out  of  the  avails  retained  the  amount 
due  ;  it  was  held,  on  demurrer  to  this  answer,  that  it  was  a  good 
defense  to  the  action.  Case  v.  Boughton,  11  Wend.,  106.  Taking 
possession  of  the  chattels,  after  a  failure  to  perform  the  condition 
of  the  mortgage,  is  a  satisfaction  of  the  debt,  provided  the  chat- 
tels are  of  sufficient  value  for  that  purpose ;  if  they  are  taken 
possession  of,  and  upon  a  fair  sale,  less  than  the  amount  of  the 
debt  is  realized,  the  balance  may  be  demanded  of  the  mortgagor. 
lb.    But  this  not  so  in  all  cases,  ante,  147. 

Upon  the  forfeiture  of  a  chattel  mortgage,  the  title  of  the 
mortgagor  is  gone  at  law;  but,  if  an  action  is  commenced  within 
a  reasonable  time,  and  before  a  sale  of  the  property  upon  the 
mortgage,  an  action  may  be  maintained  in  equity  for  the  redemp- 
tion of  the  property.  Patchin  v.  Pierce,  12  Wend.,  61 ;  Charter  v. 
Stevens,  3  Denio,  33;  Pratt  v.  Stiles,  9  Abb.,  150.  But  a  justice 
has  no  jurisdiction  of  such  an  action;  and,  therefore,  if  the  value 
of  the  property  mortgaged  does  not  exceed  fifty  dollars  in  value, 
such  a  remedy  would  not  be  very  valuable.  If  the  mortgagor 
should  convert  the  property  to  his  own  use,  or  if  he  should  refuse 
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to  deliver  it  on  demand,  and  the  mortgagee  should  sue  for  a  con 
version  of  the  property,  the  amount  of  the  mortgagee's  recovery 
may  be  limited  to  the  amount  due  on  his  mortgage.  Hmman  v. 
Judson,  13  Barb.,  628;  Parish  v.  Wheeler,  8  B.  P.  Smith,  494. 

It  has  been  seen,  ante,  133,  that  parol  evidence  may  be  given 
for  the  purpose  of  showing  that  an  absolute  bill  of  sale  was 
intended  as  a  mortgage.  But  when  it  is  once  shown  that  tlnj 
instrument  is  a  mortgage,  it  is  no  more  liable  to  be  varied  or  con- 
tradicted by  parol  evidence  than  any  other  written  instrument. 
And,  therefore, .  where  a  mortgage  was  dated  the  11th  day  of 
March,  1837,  and  payable  by  "the  tenth  day  of  March,  eighteen 
hundred  and  thirty,"  which  was  an  impossible  time,  and,  there- 
fore, in  legal  effect,  payable  immediately ;  it  was  held,  that  as 
between  the  parties,  parol  evidence  was  not  admissible  to  show 
that  the  mortgage  was  intended  to  be  made  payable  on  the  tenth 
day  of  March,  1838;  and  that  the  word  "eight"  was  inadver- 
tently omitted.  Fuller  v.  Acker,  1  Hill,  473.  It  would  be  other- 
wise as  between  the  mortgagee  and  a  judgment  creditor  assailing 
the  mortgage  as  fraudulent.  The  mortgagee  for  the  purpose  of 
repelling  the  fraud,  may  show  the  day  of  payment  intended,  and 
that  the  error  occurred  through  the  inadvertence  of  the  drafts- 
man, lb. 

Parol  evidence  that  the  sum  specified  in  the  condition  of  the 
mortgage  exceeds  the  amount  of  the  debt  justly  due  to  the  mort- 
gagee, is  inadmissible ;  if  a  larger  sum  than  is  really  due  has 
been  inserted,  the  mistake  can  be  corrected  only  in  equity.  Pat- 
chin  v.  Pierce,  12  Wend.,  61. 

An  assignment  of  a  mortgage,  absolute  in  its  terms,  cannot  be 
contradicted  by  parol  evidence  showing  that  it  was  given  and 
executed  with  the  intention  of  merely  discharging  the  mortgage 
from  the  lien  which  the  assignors  had  on  the  property  mentioned 
therein.  Tyler  v.  Taylor,  8  Barb.,  585.  The  principle  authorizing 
strangers  to  give  parol  evidence  for  the  purpose  of  varying  the 
terms  of  an  instrument,  cannot  be  applied  to  such  a  case,  without 
also  offering  to  show  that  the  assignment  was,  by  fraud,  made  to 
read  differently  from  the  actual  agreement  between  the  parties, 
to  accomplish  some  covert  purpose.  II. 

Parol  proof  of  extrinsic  circumstances  may  be  given  to  apply 
a  description  to  its  subject  matter;  and  if  it  appears  that  the 
description  is  in  some  respects  erroneous,  those  facts  may  be 
rejected,  and  what  is  left,  if  sufficient  of  itself,  alone  be  regarded. 
Dodge  v.  Potter,  18  Barb.,  193.  A  chattel  mortgage  recited  an 
indebtedness  of  the  mortgagor  to  the  mortgagee  in  the  sum  of 
$2,809.41,  the  amount  of  two  promissory  notes  made  by  the 
mortgagor  and  indorsed  by  the  mortgagee,  which  the  latter  had 
taken  up  and  paid,  and  for  the  indorsement  of  an  other  note  to 
K.,  for  $1,000;  it  was  held  that  parol  evidence  might  be  received 
to  show  that  an  other  note,  for  $600,  made  by  the  mortgagor,  was 
one  of  the  notes  referred  to  in,  and  secured  by  the  mortgage, 
although  such  note  was  not  indorsed  by  the  mortgagee ;  it  appear- 
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frig  that  the  note  was  payable  to  the  order  of  one  B.,  who  indorsed 
the  same,  and  that  it  was  discounted  by  the  mortgagee.  lb.  It 
was  also  held,  that  a  paper,  upon  which  a  computation  of  the 
amount,  of  these  notes  was  made,  at  the  time  of  executing  the 
mortgage,  \?as  one  of  the  extrinsic  circumstances  admissible  upon 
the  question  of  identity.  It. 

When  a  chattel  mortgage  described,  among  other  property 
mortgaged,  "  one  four-horse  post  coach  called  'Steuben,'  and  an 
other  called  '  Mayday,'  at  H.,  employed  in  staging,"  it  appearing 
that  the  mortgagor,  at  the  time  the  mortgage  was  executed, 
owned  and  possessed  only  two  four-horse  post  coaches,  one  called 
"  Oonhocton,"  and  the  other  called  "  Mayday,"  and  that  there 
was  no  coach  called  "  Steuben"  at  H.,  or  employed  in  staging 
there,  it  was  held  that  parol  evidence  was  admissible,  to  show 
that  the  coach  named  Oonhocton  was  intended  to  be  included  in 
the  mortgage,  instead  of  the  Steuben.  Dodge  v.  Potter,  18  Barb., 
194. 

Validity  of  mortgages.']  There  is  seldom  any  question  between 
the  parties  to  a  mortgage  as  to  its  validity ;  because  the  cases 
are  not  very  numerous  in  which  the  transaction  between  the 
parties  is  such  that  either  of  them  can  question  its  validity.  If 
the  consideration  is  absolutely  illegal  at  common  law,  or  if  it  is 
made  illegal  by  statute,  as  in  cases  of  usury,  the  mortgagor  may 
raise  the  question  of  the  validity  of  a  mortgage  which  is  founded 
upon  such  a  consideration. 

A  mortgage  may  have  been  executed  for  the  purpose  of  hin- 
dering, delaying  or  defrauding  creditors,  and  it  will  be  void  as  to 
them,  yet  it  will  be  binding  upon  the  parties.  Jackson  v.  Gamsey, 
16  Johns.,  189;  Jackson  v.  Caldwell,  1  Cow.,  623.  A  recent 
statute  has  provided  "  that  any  executor,  administrator,  receiver, 
assignee,  or  any  other  trustee  of  an  estate,  or  the  property  and 
effects  of  an  insolvent  estate,  corporation,  association,  partner- 
ship or  individuals,  may,  for  the  benefit  of  creditors  or  others 
interested  in  the  estate  or  property  so  held  in  trust,  disaffirm, 
treat  as  void,  and  remit  all  acts  done,  transfers  and  agreements 
made,  in  fraud  of  the  rights  of  any  creditor,  including  them- 
selves and  others,  interested  in  any  estate  or  property  held  by  or 
of  right  belonging  to  any  such  trustee  or  estate."  Laws,  1858, 
ch.  314,  §  1,  and  see  §§  2,  3;  3  R.  S.,  226,  %%  1,  2,  3,  5th  ed. 

Mortgages  will  be  fraudulent  as  to  creditors,  whenever  the 
mortgage  was  made  with  intent  to  hinder,  delay  or  defraud  them 
of  their  rights.  3  R.  S.,  221,  §  1,  5th  ed. ;  3  R.  S.,  224,  %  1,  5th 
ed.,  and  cases  cited  in  note.  And  whenever  a  mortgage  is  made 
for  that  purpose,  it  will  be  void  as  against  creditors,  no  matter 
how  regular  the  proceedings  may  appear  to  be  upon  their  face. 
For,  if  the  mortgagee  should  advance  the  value  of  the  mortgaged 
property,  in  money,  and  then  take  a  mortgage  upon  such  pro- 
perty for  the  purpose  of  covering  it  up  from  creditors,  it  would 
still  be  a  fraudulent  transaction,  and  void  as  to  creditors.  And 
the  filing  of  such  a  mortgage  would  not  add  anything  to  its 
Wait        21 
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validity,  because  it  is  the  nature  of  the  transaction  which  renders 
it  void,  and  filing  the  mortgage  would  not  change  its  original 
character. 

But,  besides  that,  the  statute  does  not  require  mortgages  to  be 
filed  for  the  purpose  of  making  them  valid ;  it  is  done  merely  for 
the  purpose  of  giving  notice  to  all  persons  interested  that  a  valid 
mortgage  exists. 

And,  for  the  purpose  of  protecting  creditors,  subsequent  oona 
fide  purchasers,  or  mortgagees,  the  statute  requires  that  a  mort- 
gagee shall  either  duly  file  his  mortgage,  or  that  he  shall  take  an 
actual,  and  retain  a  continued,  possession  of  the  mortgaged 
property.  There  are  cases,  which  will  be  presently  noticed,  in 
which  the  mortgage  may  be  sustained,  although  no  possession  is 
taken  by  the  mortgagee,  provided  it  is  properly  filed.  The  sec- 
tion of  the  statute  which  requires  a  change  of  possession,  is  as 
follows : 

"Every  sale  made  by  a  vendor,  of  goods  and  chattels  in  his 
possession  or  under  his  control,  and  every  assignment  of  goods 
and  chattels  by  way  of  mortgage  or  security,  or  upon  any  condi- 
tion whatever,  unless  the  same  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  sold,  mortgaged  or  assigned,  shall  be  pre- 
sumed to  be  fraudulent  and  void  as  against  the  creditors  of  the 
vendor,  or  the  creditors  of  the  person  making  such  assignment, 
or  subsequent  purchasers  in  good  faith,  and  shall  be  conclusive 
evidence  of  fraud,  unless  it  shall  be  made  to  appear  on  the  part 
of  the  persons  claiming  under  such  sale  or  assignment,  that  the 
same  was  made  in  good  faith  and  without  any  intent  to  defraud 
such  creditors  or  purchasers."  3  R.  8.,  222,  §  5,  5th  ed.  "  The 
term  'creditors'  as  used  in  the  last  section,  shall  be  construed  to 
include  all  persons  who  shall  be  creditors  of  the  vendor  or  assignor 
at  any  time  whilst  such  goods  and  chattels  shall  remain  in  his 
possession  or  under  his  control."  Id.,  §  6. 

A  brief  analysis  of  these  two  sections  may  serve  to  assist  in 
determining  what  is  a  proper  construction  of  them. 

1.  The  statute  applies  to  every  sale  of  goods  and  chattels,  but 
does  not  require  a  transfer  of  possession  unless  the  property  is  in 
the  possession  or  under  the  control  of  the  vendor. 

2.  It  includes  every  assignment  of  goods  and  chattels,  if  it  is  in 
the  nature  of  a  mortgage  or  by  way  of  security. 

3.  It  includes  every  sale,  assignment  or  mortgage,  if  it  is  made 
upon  any  condition  whatever. 

4.  The  delivery  must  be  immediate. 

5.  The  change  of  possession  must  be  an  actual  one,  not  a  mere 
constructive  one. 

6.  It  must  be  a  continued  change  of  possession. 

7.  An  omission  to  comply  with  these  requisitions  raises  a  pre- 
sumption of  fraud  against  the  good  faith  and  validity  of  the  sale, 
assignment  or  mortgage.  But  this  presumption  does  not  arise 
except  in  favor  of  the  creditors  of  the  vendor,  or  mortgagor,  &c, 
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or  in  favor  of  persons,  who  in  good  faith  purchase  or  take  a  mort- 
gage upon  the  same  property,  at  a  time  subsequent  to  the  alleged 
fraudulent  mortgage. 

8.  The  presumption  of  fraud  is  a  conclusive  one,  in  favor  of  such 
creditors,  subsequent  bona  fide  purchasers  or  mortgagees,  unless 
the  person  who  purchased,  or  took  a  mortgage  upon,  or  an  assign- 
ment of  such  property  shall  make  it  appear  that  he  acted  in  good 
faith,  and  without  any  intent  to  defraud  the  creditors  of  the  ven- 
dor, mortgagor,  &c. 

9.  The  statute  makes  the  presumption  of  fraud  conclusive  when 
there  is  no  evidence  of  good  faith,  and  in  the  absence  of  proof 
that  there  was  no  intent  to  defraud  creditors,  purchasers  or  mort- 
gagees. Post,  165. 

10.  When  an  explanation  is  made  by  evidence  of  good  faith, 
and  the  want  of  intent  to  defraud  creditors,  it  is  then  a  question 
of  fact,  to  be  determined  by  a  jury  or  by  the  justice.  3  R.  S.,  225, 
§  4,  5th  ed. ;  Post,  165,  166. 

Some  of  the  more  important  decisions  in  relation  to  the  statute, 
will  now  be  noticed  in  the  order  just  enumerated. 

First.  A  bill  of  sale  may  be  entirely  valid,  although  there  is 
no  delivery  of  the  property  under  it.  But  unless  some  explana- 
tion is  given  to  show  why  a  change  of  possession  did  not  take 
place,  the  statute  makes  the  presumption  of  fraud  conclusive 
against  its  validity.  This  explanation  is  the  same  in  all  cases 
whether  it  relates  to  a  bill  of  sale  or  a  chattel  mortgage.  The 
essential  points  to  establish  are,  good  faith  in  the  purchaser,  and 
the  absence  of  an  intent  on  his  part  to  defraud  creditors.  In 
one  case,  one  Hudson  sold  his  entire  household  furniture  at  auc- 
tion, in  the  city  of  New  York;  the  sale  was  on  the  12th  of  May, 
1853 ;  one  Ryckman  purchased  a  billiard  table  and  some  chan- 
deliers at  the  sale,  which  he  intended  to  remove  to  Otsego  county 
to  be  put  up  in  the  Cooper  House  kept  by  Brown  &  Field; 
Ryckman  left  the  property  in  possession  of  Hudson,  but  it  was 
for  the  accommodation  of  Ryckman,  and  was  to  be  left  there 
but  two  weeks;  Ryckman  called  within  that  time  to  get  the 
table,  but  Hudson  made  the  excuse  that  he  was  busy  and  could 
not  then  take  the  articles  down ;  on  the  25th  May,  1853,  Hud- 
son sold  his  house,  and  this  furniture  to  one  Gould;  in  June, 

1853,  Gould  sold  them  to  Wilnierding  the  defendant ;  Ryckman 
made  a  general  assignment  for  the  benefit  of  his  creditors,  to 
Brown  &  Field,  in  November,  1853;  Gould  and  Wilmerding 
were  both  bona  fide  purchasers  for  value ;  Brown  &  Field  de- 
manded the  property  of  Wilmerding  on  the  9th  of  September, 

1854,  and  he  refused  to  give  it  up ;  Brown  &  Field  then  brought 
an  action  against  Wilmerding  to  recover  the  value  of  the  pro- 
perty ;  the  court,  on  the  trial  below,  instructed  the  jury,  that  the 
sale  was  presumptively  fraudulent ;  that  the  burden  of  proof  was 
cast  upon  the  plaintiffs,  to  show  affirmatively,  that  the  sale  was 
made  in  good  faith,  and  without  any  intent  to  defraud  creditors, 
or  subsequent  purchasers;  and  that  if  they  found  these  facts  in 
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favor  of  the  plaintiffs,  they  were  entitled  to  a  verdict.  The  jury 
found  a  verdict  for  the  plaintiffs,  which  the  court  at  a  general 
term  affirmed,  on  the  ground  that  the  law  was  correctly  stated  to 
the  jury,  and  that  their  decision  upon  the  facts  was  conclusive. 
Brown  v.  Wilrnerding,  5  Duer,  220;  and  see  abstract  of  S.  C. 
cited,  ante,  152. 

In  au  other  case,  Prentiss  purchased  property  of  Froment  by 
a  bill  of  sale;  there  was  evidence  tending  to  show  that  the  sale 
was  made  in  consideration  of  a  debt  due  from  Froment  to  Pren- 
tiss ;  that  an  agent  of  Prentiss  took  possession  of  the  greater 
portion  of  the  property  in  a  day  or  two  after  the  giving  of  the 
bill  of  sale,  and  had  continued  to  possess  it  since.  Whether  this 
change  was  bona  fide,  or  only  colorable,  was  at  least  doubtful 
upon  the  evidence.  The  possession  of  the  remainder,  consisting 
of  a  wagon  and  horses,  did  not  appear  to  have  been  changed  at 
all.  Slack  was  a  judgment  creditor  of  Froment,  and  caused  the 
property  to  be  levied  on  and  taken  by  virtue  of  executions  against 
him ;  and  for  this  Prentiss  brought  an  action  against  Slack.  On 
the  trial,  the  defendant  moved  for  a  nonsuit,  which  the  circuit 
judge  refused  to  grant,  but  left  the  question  of  fraud  for  the  jury 
who  found  for  the  plaintiff;  and  this  judgment  was  affirmed. 
Prentiss  v.  Slack,  1  Hill,  467. 

The  last  two  cases,  will  show  sufficiently  what  facts  are  suffi- 
cient to  require  a  case  to  be  submitted  to  a  jury  upon  the  question 
of  intent  to  defraud,  &c.  Both  cases  show  a  valid  consideration. 
In  the  first,  money  was  paid ;  in  the  second,  it  was  taken  in  pay- 
ment of  a  debt,  which  was  substantially  all  that  was  proved. 
The  most  of  the  property  was  removed;  but  the  wagon  and 
horses  were  not,  and  no  evidence  appears  to  have  been  given 
why  they  were  not  removed.  Upon  the  question  of  good  faith  in 
the  purchaser  or  the  mortgagee,  there  is  no  difference  as  to  the 
evidence  required,  whether  the  case  relates  to  a  bill  of  sale  or  to 
a  chattel  mortgage.  Doane  v.  Eddy,  16  Wend.,  523;  Randall  v. 
Cook,  17  Wend.,  53 ;  Prentiss  v.  /Slack,  1  Hill,  467.  The  second  and 
third  points  do  not  need  any  illustrations  by  the  adjudged  cases. 

Fourth.  The  language  of  the  statute  is,  that  the  delivery  of 
the  property  must  be  immediate.  But,  in  the  foregoing  case 
of  Prentiss  v.  Slack,  the  delivery  of  the  wagon  and  horses  was 
not  immediate,  nor  was  the  possession  of  them  changed  at  all. 
So,  in  the  preceding  case  of  Brown  v.  Wilrnerding,  the  possession 
remained  unchanged. 

The  true  construction  of  the  statute  is,  that  there  need  not  be 
any  change  of  possession,  whether  immediate  or  otherwise,  when 
the  mortgage  is  filed,  and  when  a  sufficient  legal  excuse  is  shown, 
to  the  satisfaction  of  a  jury.  y 

Fifth.  When  there  is  no  sufficient  legal  excuse  for  the  non 
delivery  of  the  property,  there  must  be  an  actual  change  of  the 
possession  of  the  property.  Where  a  mortgage  of  personal  pro- 
perty was  not  filed  pursuant  to  3  R.  S.,  222,  §  9,  5th  ed.,  and  the 
mortgagor  was  suffered  to  remain  in  possession  of  the  property 
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for  the  purpose  of  managing  it  as  the  agent  of  the  mortgagee; 
it  was  held,  that  this  was  not  an  actual  change  of  possession 
within  the  meaning  of  the  above  statute,  and  that,  therefore,  the 
mortgage  was  absolutely  void  as  against  creditors.  Camp  v.  Camp, 
2  Hill,  628.  In  this  case  the  mortgagee  neither  filed  the  mort- 
gage, nor  attempted  to  explain  why,  there  was  not  a  change  of 
possession.  The  court  said,  page  629,  "Actual  change  of  posses- 
sion imports,  at  least,  something  more  than  a  mere  legal  or  ficti- 
tious change  to  be  worked  by  the  operation  of  the  mortgage 
itself.  Upon  any  other  construction  the  statute  means  nothing. 
Nor  can  the  parties  agree  that  the  mortgagor  shall  continue  in 
actual  possession,  and  call  this  the  possession  of  the  mortgagee." 
Otis  v.  SiM,  8  Barb.,  103,  122,  123,  is  to  the  same  effect.   / 

Where  the  purchaser  of  a  stock  of  goods  in  a  retail  store  exe 
cuted  to  the  vendor  a  mortgage  upon  the  entire  stock,  by  sche- 
dule, the  mortgage  including  also  in  its  terms  all  articles  of  a  like 
nature  which  might  be  in  the  store  at  the  time  of  default  in  the 
condition,  the  mortgagor  to  continue  in  possession,  but  being 
forbidden  by  a  clause  in  the  mortgage  from  selling  on  credit,  it 
was  held,  that  the  mortgage  was  in  its  terms  fraudulent  as  against 
creditors,  and  that  there  was  no  question  to  be  submitted  to  a 
jury  in  regard  to  it.  Edgell  v.  Hart,  5.Seld.,  213. 

Where  the  mortgagor  of  a  stock  of  goods  is  allowed  by  the 
mortgagee  to  retain  and  sell  them  at  retail,  at  his  discretion  and 
for  his  own  benefit,  the  mortgage  is  fraudulent  as  against  credi- 
tors. Ford  v.  Williams,  3  Kern.,  577.  It  has  been  seen  that  a 
mortgage  may  contain  a  clause  authorizing  the  mortgagor  to 
retain  possession  of  the  mortgaged  property  until  a  default  in 
the  mortgage.  Ante,  138,  143. 

In  a  mortgage  of  goods  and  chattels,  where  the  things  mort- 
gaged are  in  the  actual  possession  of  a  third  person,  who  claims 
to  own  them  as  a  purchaser  from  the  mortgagor,  it  is  not  neces- 
sary to  the  validity  of  the  mortgage,  that  there  should  be  an 
actual  aud  immediate  delivery  of  the  property,  nor  that  it  should 
be  delivered  at  all,  because  the  property  is  not  in  the  actual  pos- 
session nor  under  the  control  of  the  mortgagor,  and  it  is  in  those 
cases  only  that  such  delivery,  &c,  is  required.  Nash  v.  Ely,  19 
Wend.,  523  f  and  see  Glute  v.  Fitch,  25  Barb.,  429. 

When  no  evidence  whatever  is  introduced  in  relation  to  the 
good  faith  of  the  mortgagee,  &c,  nor  to  show  that  there  was  no 
intent  to  defraud  creditors,  the  presumption  of  fraud  is  made 
conclusive  by  the  statute,  and  there  is  no  question  to  submit  to 
the  jury.  Murra/yv.  Burtis,  15  Wend.,  212;  Stevens  v.  Fisher,  19 
Wend.,  181;  Allen  v.  Cowan,  28  Barb.,  100;  Tifft  v.  Barton,  4 
I)enio,  171 ;  Griswold  v.  Sheldon,  4  Oomst.,  582. 

When  proper  evidence  in  explanation  of  the  transaction  is 
given,  it  is  in  all  cases  a  question  for  a  jury.  Thompson  v.  Blanch- 
ard,  4  Oomst.,  303 ;  Gardner  v.  McEiven,  5  E.  P.  Smith,  123 , 
Hall  v.  guttle,  8  Wend.,  375  ;  Hanford  v.  Archer,  4  Hill.,  272 ; 
Smith  v.  Acker,  23  Wend.,  653 ;  Allen  v.  Cowan,  9  E.  P.  Smith,  502, 

(a)  Note  47. 
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Where  a  sleigh  was  sold,  in  June  or  July,  it  being  then  several 
miles  distant  from  the  place  of  sale,  and,  owing  to  the  difficulty 
of  removing  it  at  that  season  of  the  year,  it  was  agreed  between 
the  parties  that  it  might  remain  where  it  was,  in  the  vendor's 
barn,  until  the  ensuing  winter,  it  was  held  that  the  omission  by 
the  purchaser  to  take  possession  of  the  property,  at  the  time,  was 
sufficiently  accounted  for.  Clute  v.  Fitch,  25  Barb.,  429. 

Where  there  is  proper  evidence  given,  and  the  jury  decide 
upon  it,  their  verdict  will  be  as  conclusive  as  upon  any  other 
question  of  fact  which  is  submitted  to  them.  Butler  v.  Miller,  1 
Ooinst.,  496 ;  Prentiss  v.  Slack,  1  Hill,  467 ;  Stewart  v.  Slater,  6 
Duer,  83  ;  Swift  v.  Hart,  12  Barb.,  530." 

One  of  the  most  perplexing  questions  which  arises  under  this 
statute  is,  what  proof  should  be  given  in  order  to  show  that  the 
mortgage  is  valid?  Some  of  the  older  cases  held  that  some 
excuse  must  be  shown  for  not  removing  the  property.  But  the 
authority  of  all  that  class  of  cases  is  overthrown,  and  the  law  is 
now  conclusively  settled  to  be,  that  when  a  mortgage  of  chattels 
is  presumed  to  be  fraudulent,  on  the  ground  that  it  was  not 
accompanied,  or  followed  by  an  immediate  change  of  possession 
of  the  property  mortgaged,  an  inquiry  into  the  motives,  reasons 
or  causes  for  not  changing  the  possession  is  irrelevant,  so  far  as 
it  is  designed  to  raise  any  distinct  question  for  the  determination 
of  either  the  court  or  the  jury.  The  true  and  sole  inquiry  is, 
whether  the  presumption  of  fraud  which  the  statute  raises  is 
repelled  by  the  evidence,  and  whether  the  mortgage  was  made 
in  good  faith,  and  without  any  intention  to  defraud  creditors  or 
purchasers.  The  question  of  fraudulent  intent  in  this,  as  in  all 
other  cases  arising  under  the  statute,  where  it  depends  upon 
extrinsic  proof,  is  clearly  a  question  of  fact  which  belongs  to  a 
jury  alone,  or  to  a  justice  sitting  in  their  place ;  and  the  verdict 
of  a  jury,  or  the  decision  of  the  justice,  is  final,  if  founded  upon 
sufficient  and  pertinent  evidence.  The  true  construction  of  the 
statute  is,  that  its  only  effect,  when  the  execution  of  a  mortgage 
is  not  followed  by  an  immediate  delivery  of  the  possession,  is  to 
throw  the  burden  upon  the  mortgagee  of  proving  that  the  trans- 
action was  fair  and  honest ;  and  when  the  mortgage  has  been 
duly  filed,  it  matters  not  how  long,  or  for  what  reasons,  the  mort- 
gagor was  permitted  to  retain  the  possession. 

What,  then,  is  the  proof  which,  in  such  cases,  the  mortgagee  is 
required  to  give  to  rebut  the  presumption  of  fraud  ?  It  is  this, 
and  only  this :  He  is  bound  to  show  that  the  debt  mentioned  in 
the  mortgage  was  actually  due,  and  that  to  secure  its  payment 
was  the  sole  object  of  the  parties.  Stewart  v.  Slater,  6  Duer,  96, 
97,  per  Duer,  J.;  Prentiss  v.  Slack,  1  Hill,  467;  Ranford  v. 
Archer,  4  Hill,  271 ;  Thompson  v.  Blanchard,  4  Comst.,  303,  306 
307. 

It  is  not  enough  to  show  that  the  mortgage  was  given  for  a 
good  and  valid  consideration.  It  is  equally  necessary  to  show 
that  there  was  an  absence  of  a  fraudulent  intent. 

(a)  Miller  y.  Lockwood,  5  Tiff.,  293. 
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But  where  it  is  admitted  by  the  parties,  or  where  it  is  estab- 
lished by  the  evidence,  that  the  mortgage  was  executed  and 
given  for  a  good  and  valid  consideration,  it  is  proper  to  submit 
the  question  to  the  jury,  or  to  the  justice  in  their  place,  whether 
it  was  not  also  executed  without  any  intent  to  hinder,  delay  or 
defraud  creditors.  Groat  v.  Bees,  20  Barb.,  26 ;  and  see  Randall 
".-.  Parker,  3  Sandf.,  69.  If  there  is  no  evidence  that  the  mort- 
gagor was  indebted  to  any  other  person  than  the  mortgagee,  and 
there  is  nothing  in  the  case  to  show  that  the  mortgage  was  exe- 
cuted for  any  other  purpose  than  to  secure  a  bona  fide  debt,  the 
jury  will  be  justified  in  finding  in  favor  of  the  validity  of  the 
mortgage.  lb.  If  there  is  no  evidence  to  show  that  there 
were  any  other  creditors  than  the  mortgagee  at  the  time  the 
mortgage  was  given,  the  mortgage  will  not  be  presumed  to  be 
fraudulent,  because  the  statute  does  not  render  it  presumptively 
fraudulent  unless  there  are  creditors  to  be  defrauded,  which 
of  course  is  a  matter  of  proof.  Staribro  v.  Hopkins,  28  Barb.,  266. 
A  creditor  who  seeks  to  impeach  a  mortgage  on  the  ground  of  a 
want  of  change  of  possession,  is  bound  to  prove  that  he  was  a 
creditor  during  the  time  the  possession  remained  in  the  mort- 
gagor. Williston  v.  Jones,  6  Duer,  504. 

The  recital  of  the  consideration  mentioned  in  a  mortgage  is 
not  sufficient  proof  that  there  was  a  valid  consideration  for  it,  as 
against  creditors.  For,  although  as  between  the  parties,  this 
recital  may  be  sufficient ;  yet,  as  against  creditors,  or  subsequent 
bona  fide  purchasers,  or  mortgagees,  there  must  be  proof  of  a 
good  and  valid  consideration,  independent  of  such  recital  in  the 
mortgage.  Allen  v.  Cowan,  28  Barb.,  100 ;  Baskins  v.  Shannon, ' 
3  Oomst.,  310 ;  Tifft  v.  Barton,  4  Denio,  174,  175. 

If  there  is  no  evidence  of  such  consideration  given,  the  mort- 
gage will  be  declared  fraudulent  as  a  matter  of  law,  and  without 
submitting  that  question  to  a  jury.  lb.  It  is  in  those  cases 
only,  in  which  there  is  evidence  of  good  faith,  such  as  a  valid 
debt,  &c,  that  there  is  any  question  of  fact  to  be  decided.  But 
when  a  valid  consideration  is  shown,  and  there  are  no  circum- 
stances proved  which  would  authorize  an  intent  to  defraud 
creditors,  the  question  must  be  submitted  to  the  jury  as  a  ques- 
tion of  fact.  Allen  v.  Cowan,  28  Barb.,  100 ;  Groat  v.  Bees,  20 
Barb.,  26;  Stanbro  v.  Hopkins,  28  Barb.,  266;  Prentiss  v.  Slack, 
1  Hill,  467 ;  Bishop  v.  Cook,  13  Barb.,  326. 

Sixth.  When  the  law  requires  an  actual  change  of  possession, 
it  must  be  a  continued  change,  or  it  will  be  as  void,  as  to  creditors, 
or  subsequent  bona  fide  purchasers,  or  mortgagees,  as  though  no 
change  had  ever  taken  place.  But  if  a  change  of  property  has 
once  taken  place,  and  it  is  afterwards  returned  to  the  mortgagor, 
a  creditor  must  show  that  he  was  such  while  the  possession  con- 
tinued in  the  mortgagor.  Ante,  151.  And  the  same  rule  applies  tc 
subsequent  purchasers  or  mortgagees. 

Eighth.  It  has  been  already  seen  in  what  cases  the  want  of 
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a  change  of  possession  will  be  sufficiently  explained.  Ante,  165 
The  point  to  establish  is,  that  the  mortgagee  acted  in  good  faith. 

If  he  can  prove  that  he  acted  in  good  faith,  and  without  any 
intent  to  defraud  the  creditors  of  the  mortgagor,  that  will  be 
sufficient,  however  fraudulent  the  intention  of  the  mortgagor  may 
have  been,  ante,  146,  Hall  v.  Arnold,  15  Barb.,  599.  So  he  will  be 
protected  against  the  fraudulent  acts  of  the  mortgagor,  which  are 
done  subsequent  to  the  time  of  executing  the  mortgage,  and 
without  the  knowledge  or  privity  of  such  mortgagee,  Ford  v. 
Williams,  3  Kern.,  577. 

The  ninth  and  tenth  subdivisions  of  the  question  have  been 
already  explained  in  connection  with  other  parts  of  the  subject. 
Ante,  163,  165. 

Filing  cliattel  mortgages.]  "Every  mortgage  or  conveyance 
intended  to  operate  as  a  mortgage  of  goods  and  chattels  here- 
after made,  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged,  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith,  unless  the  mortgage, 
or  a  true  copy  thereof  shall  be  filed  as  directed  in  the  succeeding 
section  of  this  act."  3  R.  S.,  222,  §  9,  5th  ed.;  Laws  1833,  ch. 
279,  §  1. 

"The  instruments  mentioned  in  the  preceding  section  shall  be 
filed  in  the  several  towns  and  cities  of  this  state  where  the  mort- 
gagor therein,  if  a  resident  of  this  state,  shall  reside  at  the  time 
of  the  execution  thereof;  and  if  not  a  resident,  then  in  the  city  or 
town  where  the  property  so  mortgaged  shall  be  at  the  time  of' the 
execution  of  such  instrument.  In  the  city  of  New  York,  such 
instrument  shall  be  filed  in  the  office  of  the  register  of  said  city. 
In  the  several  cities  of  this  state,  otheif  than  the  city  of  New 
York,  and  in  the  several  towns  in  this  state  in  which  a  county 
clerk's  office  is  kept,  in  such  office;  and  in  each  of  the  other 
towns  in  this  state  in  the  office  of  the  town  clerk  thereof;  and 
such  register  and  clerks  are  hereby  required  to  file  all  such  instru- 
ments aforesaid  presented  to  them  respectively  for  that  purpose, 
and  to  indorse  thereon  the  time  of  receiving  the  same,  and  shall 
deposit  the  same  in  their  respective  offices,  to  be  kept  there  for 
the  inspection  of  all  persons  interested."  3  R.  S.,  223,  §  10,  5th 
ed.;  Laws  1833,  ch.  279,  §  2. 

When  there  is  an  immediate  delivery  of  the  mortgaged  pro- 
perty, and  it  is  followed  by  an  actual  and  a  continued  change  of 
possession  of  it,  there  is  no  necessity  for  filing  the  mortgage. 
When  there  is  no  delivery  of  the  property,  the  statute  requires 
that  the  mortgage  shall  be  filed,  and  the  object  is,  to  give  notice 
to  parties  interested,  that  the  property  is  subject  to  a  lien,  so  that 
innocent  purchasers  or  mortgagees,  or  creditors  need  not  be  de- 
ceived. There  are  several  other  cases,  than  that  just  mentioned, 
in  which  no  filing  of  the  mortgage  is  required.  As  between  the 
parties  to  the  mortgage,  no  filing  is  necessary.  Wescott  v.  Gunn, 
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4  Duer,  107.  A  purchaser,  with  notice  of  the  existence  of  a  prior 
mortgage,  which  is  not  filed,  cannot  hold  it  as  against  the  prior 
mortgagee.  Sanger  v.  Eastwood,  19  Wend.,  514 ;  Gregory  v. 
Thomas,  20  Wend.,  17;  Hill  v.  Beebe,  3  Kern.,  556.a  So,  where 
property  was  sold  by  a  bill  of  sale,  and  the  purchaser  did  not 
take  possession  of  the  property,  and  the  vendor  subsequently 
gave  a  mortgage  upon  the  same  property  to  a  person  who  took 
the  mortgage  in  good  faith;  it  was  held,  that  the  mortgagee 
could  hold  the  property  in  preference  to  the  purchaser  under  the 
bill  of  sale.  Bennett  v.  Earl,  21  Wend.,  117. 

In  such  a  case,  no  filing  of  the  mortgage  is  necessary ;  because 
the  filing  required  by  the  statute,  relates  to  those  persons  who 
purchase  in  good  faith  subsequently  to  the  giving  of  the  mortgage, 
and  not  to  those  purchasing  at  a  time  prior  to  the  execution  of 
the  mortgage. 

The  filing  of  a  mortgage  is  not  necessary  in  those  cases  in  which 
the  defendant  wrongfully  took  the  property  out  of  the  possession 
of  the  mortgagor,  and  the  mortgagee  may  recover  against  such 
wrongdoer,  although  the  mortgage  was  not  filed.  The  statute 
relates  to  bona  fide  purchasers  and  mortgagees,  and  not  to  wrong- 
doers. Moses  v.  Walker,  2  Hilt.,  536.  Although  a  mortgage  need  , 
not  be  filed  as  against  prior  purchasers  and  mortgagees,  yet  it  must 
be  filed  as  against  creditors  existing  at  the  time  the  mortgage  was 
given.  Tyler  v.  Strang,  21  Barb.,  198;  Farmers'  Loan  Co.  v.  Hen- 
drickson,  25  Barb.,  484;  Benedict  v.  Smith,  10  Paige,  126.  The 
term  creditors  includes  all  persons  who  are  such  at  any  time  while 
the  property  remains  in  the  possession  of  the  mortgagor,  ante, 
148;  and  of  course  that  would  include  all  creditors  existing 
before  the  mortgage  is  put  on  file. 

The  statute  contains  no  directions  as  to  the  time  when  the  mort- 
gage shall  be  filed,  and  in  the  absence  of  any  such  provision  the 
courts  have  no  power  to  supply  the  deficiency,  or  to  declare  a 
mortgage  void,  because  it  was  not  filed  at  the  time  it  was  execut- 
ed, yet,  if  creditors,  or  bona  fide  purchasers  or  mortgagees,  should 
acquire  rights  in  the  property  mortgaged  before  the  riling  of  the 
mortgage,  the  lien  of  the  mortgage  will  be  postponed  to  such 
rights.  Hicks  v.  Williams,  17  Barb.,  523;  Wescottv.  Gunn,  4 Duer, 
107;  and  see  Swift  v.  Hart,  12  Barb.,  531.  13  E.  P.  Smith,  568.  , 

The  statute  in  relation  to  filing  chattel  mortgages,  did  not  repeal 
the  statute  concerning  fraudulent  conveyances.  It  only  added  an 
other  to  the  grounds  on  which  a  chattel  mortgage  will  be  declared 
void.  Otis  v.  Sill,  8  Barb.,  102.  The  object  of  the  act  was  to  create 
an  additional  official  guard  against  fraud  or  collusion,  by  requir- 
ing the  mortgage,  or  a  copy  thereof  to  be  filed.  lb.  The  filing 
of  the  mortgage  does  not  rebut  the  presumption  of  fraud  arising 
from  the  non-delivery  of  the  property,  or  excuse  the  party  who 
claims  under  the  mortgage  from  affirmatively  showing,  where 
there  is  no  change  of  possession,  that  the  mortgage  was  made  in 
good  faith  and  without  any  intent  to  defraud  creditors  or  pur- 
chasers, lb.  The  onlv  effect  of  the  act  is,  to  require  the  party,  in 
Wait        22  (a)  NoTE  48" 
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addition  to  such  other  proof,  to  show  that  the  mortgage,  or  a  copy 
thereof,  has  been  filed.  11.;  and  see  Stewart  v.  Slater,  6  Duer, 
95,  per  Duer,  J. ;  and  Wood  v.  Lowry,  17  Wend.,  492,  496. 

It  has  been  seen  that  bills  of  sale  and  other  instruments  not  in 
the  nature  of  mortgages  need  not  be  filed,  ante,  152 ;  although 
there  must  be  a  change  of  possession  of  the  property,  &c. 

Where  to  be  filed.']  Chattel  mortgages  must  be  filed  in  the  proper 
offices.     In  New  York  city,  in  the  office  of  the  register  of  the  city 
In  towns  or  cities  in  which  there  is  a  county  clerk's  office,  they 
must  be  filed  in  the  county  clerk's  office.    In  the  other  towns  in  the 
state,  they  must  be  filed  in  the  town  clerk's  office.  Ante,  168,  §  10. 

The  statute  also  requires  that  the  mortgage  shall  be  filed  in  the 
town  or  city  in  which  the  mortgagor  shall  reside  at  the  time  of 
the  execution  of  the  mortgage,  and  if  he  is  not  a  resident  of  the 
state,  then  in  the  city  or  town  in  which  the  mortgaged  property 
shall  be  at  the  time  of  the  execution  of  the  mortgage.  Ante,  168, 
§  10.  The  defendant  in  a  justices'  court,  claimed  the  property 
by  virtue  of  a  personal  mortgage  which  was  read  in  evidence 
without  objection.  It  also  appeared  that  the  mortgage  had  been 
filed,  but  the  return  of  the  justice  did  not  show  that  there  was  any 
evidence  that  such  filing  was  in  the  town  where  the  mortgagor 
resided,  or  where  the  property  was  situated,  as  required  by  the 
statute,  nor  did  it  appear  from  the  return  that  the  plaintiff,  who 
claimed  the  property  as  purchaser  under  an  execution  against  the 
mortgagor,  made  any  objection  on  the  ground  of  such  defect  in 
the  evidence,  it  was  held  that  the  objection  could  not  be  taken 
on  an  appeal.  Jencks  v.  Smith,  1  Oomst.,  90;  S.  C,  3  Denio,  592 

If  a  chattel  mortgage  is  filed  in  the  clerk's  office  of  the  town 
in  which  the  mortgagor  resided  at  the  time  of  its  execution,  that 
is  sufficient;  and  it  is  of  no  consequence  whether  the  mortgagor 
is  a  resident  of  that  town  at  the  time  of  filing  the  mortgage. 
Hides  v.  Williams,  17  Barb.,  523.  In  one  case,  one  Dickinson 
gave  a  chattal  mortgage  to  one  Baker,  and  the  mortgage  de- 
scribed the  parties  as  both  of  them  being  residents  of  the  town 
of  Mexico,  Oswego  county,  and  dated  Sept.  22,  1841.  The  mort- 
gage was  given  to  secure  the  payment  of  $535,  for  work  done 
upon  a  canal  boat.  This  mortgage  was  assigned  to  one  Chandler, 
on  the  4th  day  of  October,  1841,  and  filed  in  the  clerk's  office  of 
the  town  of  Oswego,  on  the  4th  day  of  October,  1841.  Bunn,  as 
sheriff  of  Montgomery  county,  levied  upon  the  boat  as  it  passed 
through  the  county,  upon  an  execution  in  favor  of  Shaw  &  Her- 
rington,  against  Dickinson,  the  mortgagor.  Chandler,  the  as- 
signee of  Baker,  the  mortgagee,  then  brought  an  action  against 
the  sheriff,  Bunn,  for  a  conversion  of  the  property. 

To  show  that  the  mortgage  was  properly  filed,  the  plaintiff 
offered  to  prove  that,  at  the  time  of  the  execution  of  the  mort- 
gage, Dickinson  in  fact  resided  in  the  town  of  Oswego,  notwith- 
standing the  recital  in  the  mortgage;  and  it  was  held  that  this 
evidence  was  competent  and  proper.  Chandler  v.  Bunn,  Hill  & 
Denio,  167. 
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The  statute  makes  the  following  provisions  as  to  canal  boats, 
Laws  1864,  ch.  412 : 

§  1.  Hereafter  any  person  having  any  lien  or  incumbrance  on 
any  canal  boat,  steam  tug,  scow  or  other  craft  navigating  the 
canals  of  this  state,  by  a  chattel  mortgage,  shall  file  the  same,  or 
a  true  copy  thereof,  in  the  office  of  the  auditor  of  the  canal 
department. 

S  2.  Hereafter  every  mortgage  or  conveyance  intended  to  ope- 
rate as  a  mortgage  of  any  canal  boat,  steam  tug,  scow,  or  other 
craft  navigating  the  canals  of  this  state,  together  with  the  appur- 
tenances belonging  thereto  and  used  in  navigating  such  craft, 
hereafter  made,  which  shall  not  be  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  property  mortgaged,  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith,  unless  the  mortgage,  or 
a  true  copy  thereof,  shall  be  filed  as  directed  in  the  previous  sec- 
tion of  this  act. 

§  3.  Every  mortgage  filed  in  pursuance  of  this  act  shall  cease 
to  be  valid  as  against  the  creditors  of  the  person  making  the 
same,  or  against  subsequent  purchasers  or  mortgagees  in  good 
faith,  after  the  expiration  of  one  year  from  the  filing  thereof, 
unless  within  thirty  days  next  preceding  the  expiration  of  the 
said  term  of  one  year,  a  true  copy  of  such  mortgage,  together 
with  a  statement  exhibiting  the  interest  of  the  mortgagee  in  the 
property  thereby  claimed  by  him  by  virtue  thereof,  shall  be  again 
filed  as  directed  in  the  first  section  of  this  act. 

§  4.  It  shall  be  the  duty  of  the  said  auditor  on  the  receipt  of 
the  mortgage,  or  copy  thereof,  to  cause  every  such  instrument  to 
be  respectively  numbered,  the  time  of  receiving  the  same  to  be 
indorsed  thereon,  and  the  substance  thereof  to  be  entered  in  a 
book  provided  for  that  purpose,  entering  alphabetically  the  names 
of  all  the  parties  to  such  instrument,  with  the  number  indorsed 
thereon  opposite  to  each  name;  which  entry  shall  be  repeated 
in  the  index  alphabetically  under  the  name  of  every  party  thereto, 
also  indexing  the  name  of  each  boat  mortgaged,  with  the  num- 
ber of  the  mortgage  opposite  to  each ;  which  book  of  mortgages 
and  index  shall  always,  during  office  hours,  be  open  for  the 
inspection  of  all  persons  desiring  to  examine  the  same. 

§  5.  All  claims  and  liens  by  chattel  mortgage  which  shall  be 
filed  as  herein  provided,  shall,  from  the  time  of  such  filing,  have 
preference  and  priority  over  all  other  claims  and  liens,  but  shall 
not  have  any  priority  over  existing  claims  and  liens. 

§  6.  A  copy  of  any  such  original  instrument,  or  of  any  copy 
thereof,  so  filed  as  aforesaid,  including  any  statement  made  in 
pursuance  of  this  act,  certified  by  the  auditor  or  his  deputy,  may 
be  read  and  used  as  evidence  in  all  courts  of  justice,  but  only  of 
the  fact  that  such  instrument  or  copy,  and  statement  was  received 
and  filed  according  to  the  indorsement  of  the  register  thereon, 
and  of  no  other  fact;  and  in  all  cases  the  original  indorsement  by 
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the  clerk,  or  register  made  in  pursuance  of  this  act  upon  such 
instrument  and  copy,  shall  be  received  in  evidence  of  the  facts 
stated  in  such  indorsement. 

§  7.  The  auditor  aforesaid  shall  designate  a  clerk,  who  shall  act 
as  register,  and  the  auditor  shall  be  entitled  to  receive  the  fol- 
lowing fees  for  services  under  this  act,  for  the  use  of  the  State: 
for  filing  each  instrument  or  copy,  and  entering  the  same  in  a 
book  as  aforesaid,  twenty-five  cents ;  for  searching  for  each  paper, 
twenty  cents;  and  the  like  fees  for  certified  copies  of  such  instru 
inents  or  copies,  as  are  allowed  under  existing  laws  to  be  charged, 
by  the  auditor  for  copies  and  certificates  of  record  kept  in  the 
canal  department;  and  the  said  auditor  shall  not  be  obliged  to 
file  or  enter,  or  cause  to  be  filed  or  entered,  any  mortgage  or 
copy  thereof,  until  the  fee  provided  under  this  section  is  paid. 

§8.  The  auditor  aforesaid  shall  not  grant  permission  to  change 
the  name  or  hailing  place  of  any  canal  boat,  steam  tug,  scow,  or 
other  craft  navigating  the  canals  of  the  state,  upon  which  there 
is  an  existing  lien  or  mortgage  filed  in  the  canal  department, 
unless  it  shall  be  necessary  to  make  the  name  or  hailing  place 
conform  to  the  United  States  custom  house  regulations,  by  rea- 
son of  a  change  of  name  on  the  canal,  after  having  been  regis- 
tered at  the  custom  house;  and  any  boat,  steam  tug,  scow,  or 
other  craft  found  navigating  the  canals  of  this  state,  the  regis- 
tered name  or  hailing  place  of  which  shall  have  been  changed, 
without  the  written  permission  of  the  auditor  of  the  canal  depart- 
ment, shall,  upon  due  proof  thereof,  pay  a  fine  not  less  than  fifty 
nor  more  than  three  hundred  dollars. 

§  'J-  This  act  shall  take  effect  on  the  first  day  of  May,  eighteen 
hundred  and  sixty  four. 

How  filed.']  The  mortgagee  is  not  bound  to  do  anything  more 
than  to  deliver  the  mortgage  at  the  proper  office,  and  to  the 
proper  officer,  or  to  any  person  of  proper  age  who  has  charge  of 
the  office.  In  one  case,  the  office  of  town  clerk  was  vacant,  but 
there  was  a  person  who  had  charge  of  the  office,  and  he  received 
a  chattel  mortgage,  which  was  brought  to  the  office  to  be  filed, 
and  indorsed  on  it,  "  Filed  Oct.  20,  1845,"  and  placed  it  among 
the  chattel  mortgages  in  the  office ;  and  this  was  held  to  be  a 
valid  filing  of  the  mortgage,  within  the  meaning  of  the  statute. 
Bishop  v.  Cook,  13  Barb.,  326. 

So,  where  the  town  clerk  was  absent,  and  a  clerk  in  the  store 
of  the  town  clerk,  who  had  charge  of  the  town  clerk's  office, 
received  and  filed  a  chattel  mortgage  in  the  absence  of  the  town 
clerk.     This  was  held  valid.  Bodge  v.  Potter,  18  Barb.,  194. 

If  the  mortgage  is  properly  delivered  at  the  proper  town  clerk's 
office,  the  mortgagee  has  performed  all  the  duty  which  the  statute 
requires  of  him ;  and  if  the  clerk  omits  to  file  the  mortgage  pro- 
perly, or  to  enter  it  in  a  book,  as  required  by  law,  these  omissions 
of  the  clerk  will  not  prejudice  the  rights  of  the  mortgagee.  Dodge 
v.  Potter,  18  Barb.,  194',  202  ;  Neele  v.  Berryhill,  4  How.,  16.a 

After  a  mortgage  has  been  filed,  the  advantage  of  such  filing 

(a)  Note  49. 
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may  be  lost  by  taking  the  mortgage  from  the  files  of  the  clerk's 
office.  Such  removal  will  suspend  its  validity  so  far  as  filing  is 
necessary  to  make  it  valid ;  but  a  refiling  will  have  the  same 
effect  as  an  original  riling,  except  so  far  as  intervening  liens  or 
rights  may  have  attached  while  it  was  off  the  files.  Swift  v.  Mart, 
12  Barb.,  531,  534,  535 ;  Fox  v.  Bums,  lb.,  677,  679.  680. 

Refiling  mortgage.']  A  mortgage  may  be  ever  so  properly  filed 
but  that  will  make  it  valid  for  one  year  only  from  the  date  of 
such  riling.     And  if  it  is  desired  to  continue  the  lien  for  a  longer 
time  than  that,  the  mortgage  must  be  refiled. 

"  Every  mortgage  filed  in  pursuance  of  this  act  shall  cease  to 
be  valid,  as  against  the  creditors  of  the  person  making  the  same, 
or  against  subsequent  purchasers  or  mortgagees  in  good  faith, 
after  the  expiration  of  one  year  from  the  filing  thereof;  unless 
within  thirty  days  next  preceding  the  expiration  of  the  said  term 
of  one  year,  a  true  copy  of  such  mortgage,  together  with  a  state- 
ment exhibiting  the  interest  of  the  mortgagee  in  the  property 
thereby  claimed  by  him  by  virtue  thereof,  shall  be  again  filed  in 
the  office  of  the  clerk  or  register  aforesaid,  of  the  town  or  city 
where  the  mortgagor  shall  then  reside."  3  E.  S.,  223,  $  11,  5th 
ed ;  Laws,  1833,  ch.  279,  §  3.a  ,. 

Where  a  mortgagee  of  chattels  advertises  the  same  for  sale, 
under  the  power  of  sale  contained  in  the  mortgage,  previous  to 
the  expiration  of  one  year  from  the  time  of  the  filing  of  the 
mortgage,  this  excuses  him  from  the  obligation  of  filing  a  copy 
of  the  mortgage  within  thirty  days  previous  to  the  expiration  of 
the  year,  as  required  by  the  3d  section  of  the  act  of  1833,  in 
relation  to  chattel  mortgages.  Otis  v.  Sill,  8  Barb.,  102.  The  3d 
section  of  that  act  is  applicable  only  to  cases  where  the  mort- 
gagee allows  the  mortgagor  to  continue  in  possession  of  the 
mortgaged  property  after  the  expiration  of  the  year,  without 
taking  the  property  into  his  actual  possession,  or  adopting  some 
proceeding  to  enforce  the  forfeiture  of  the  mortgage,  or  to  sell  the 
equity  of  redemption,  previous  to  the  expiration  of  the  year  from 
the  filing  of  the  mortgage.  lb. 

The  omission  to  refile  a  chattel  mortgage,  pursuant  to  the 
third  section  of  the  statute  cited,  does  not  render  it  invalid,  as 
against  purchasers  or  mortgagees  intermediate  the  original  filing 
and  the  omission  to  refile.  Meech  v.  PatcMn,  4  Kern.,  71.  The 
term  subsequent  in  that  section  means,  after  the  time  for  refiling 
has  elapsed ;  and  accordingly  it  was  held  that  a  mortgage  executed 
and  filed  in  November,  1846,  and  never  refiled,  was  valid  as  against 
a  mortgage  executed  and  filed  in  January,  1847,  and  refiled  annu- 
ally till  1850,  the  chattels  remaining  in  the  mean  time  in  the  pos- 
session of  the  mortgagor.  lb. ;  and  Latimer  v.  Wheeler,  30  Barb., 
485  ;  Dillingham  v.  Ladue,  35  Barb.,  38.b 

The  omission  to  refile  a  mortgage  is  of  no  consequence,  if  the 
subsequent  purchaser  or  mortgagee  has  notice  of  the  prior  mort- 
gage, since  he  would  not  then  be  a  bond  fide  purchaser  oi 

(a)  Note  50.        (6)  Note  51. 
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mortgagee.  Hill  v.  Beeoe,  3  Kern.,  556  ;  Sanger  v.  Eastwood,  19 
Wend.,  515  ;  Gregory  v.  Thomas,  20  Wend.,  17. 

But  the  rule  is  otherwise  as  to  creditors,  and  if  a  creditor  should 
obtain  a  lien  on  the  mortgaged  property  by  a  levy,  under  an  exe- 
cution in  his  favor,  against  the  mortgagor,  before  a  refiling  of 
the  mortgage,  the  lien  of  the  mortgage  would  be  lost,  as  against 
such  execution.  Farmers'  Loan,  &c,  v.  Hendriclison,  25  Barb., 
484  ;  Ely  v.  Garnly,  5  E.  P.  Smith,  496  ;  Thompson  v.  Van  Tech 
ten,  6  Bosw.,  373.  S.  C  13  E.  P.  Smith,  568.3 

It  may  be  stated  as  a  general  rule,  that  an  omission  to  refile  a 
mortgage  will  be  of  no  consequence  in  those  cases,  and  as  to 
those  persons  as  to  whom  the  original  filing  was  not  necessary. 
Ante,  169. 

The  refiling  of  a  chattel  mortgage,  after  the  expiration  of  a 
year  from  the  time  of  first  filing  it,  is  effectual  to  protect  the  mort- 
gagee and  his  assigns,  as  against  an  execution  creditor  whose 
execution  is  not  levied  until  after  the  second  filing,  but  is  levied 
within  a  year  from  and  after  that  time.  Swift  v.  Hart,  .12  Barb., 
531.  Although  a  mortgage  has  become  absolute  by  its  terms,  in 
consequence  of  a  default  of  .the  mortgagor,  the  mortgage  must 
be  refiled  as  against  creditors,  or  a  levy  on  an  execution  in  their 
favor  will  take  priority  over  the  mortgage.  Ely  v.  Oarnly,  5  E. 
P.  Smith,  496.  Refiling  is  not  necessary  as  between  the  parties 
to  the  mortgage. 

When  to  refiled]  The  lien  of  the  mortgage  is  valid  for  one  year 
from  the  time  of  filing  it.  But  if  the  mortgagee  desires  to  con- 
tinue the  lien  for  a  longer  time  than  one  year,  he  must  refile  the 
mortgage.  This  refiling  may  be  done  at  any  time  within  thirty 
days  before  the  expiration  of  the  year.  The  statute  thus  gives 
a  whole  month,  during  which  the  mortgage  may,  at  any  time  in 
the  month,  be  refiled. 

This  refiling  must  be  done  within  one  year  from  the  time  of 
the  original  filing;  and,  if  the  last  day  of  such  year  is  Sunday, 
the  mortgage  must  be  refiled  as  early  as  the  Saturday  preceding. 

A  mortgage  was  filed  Jane  22d,  1846;  it  was  refiled  properly 
June  18th,  1847,  at  50  minutes  past  10  a.  m.;  and  again  refiled 
June  19th,  1848,  at  40  minutes  past  2  o'clock  p.  M;  the  18th 
of  June,  1848,  was  on  Sunday,  so  that  a  year  had  elapsed  before 
the,,  refiling,  if  Sunday  is  to  be  counted.  A  creditor  had  the 
property  levied  on  by  an  execution,  June  19th,  1848,  at  half 
past  12  o'clock,  and  before  the  last  refiling.  It  was  held,  that 
the  mortgage  was  to  be  considered  as  a  new  mortgage  at  each 
new  filing,  although  the  existing  lien  of  the  mortgage  was 
retained;  that  the  year  expired  on  the  18th  June,  1848,  at  50 
minutes  past  10  o'clock,  a.  m.,  as  that  was  one  year  from  the 
last  refiling;  that  the  lien  of  the  execution  was  to  be  preferred 
to  that  of  the  mortgage ;  and  that  the  mortgage  ought  to  have 
been  refiled  as  early  as  Saturday,  June  17th,  1848,  in  order  to 
retain  its  prefererice,   because  Sunday  was  counted  like  any 

(a)  Newell  v.  Warner,  44  Barb.,  25R 
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other  day  in  the  computation  of  the  time  from  the  refiling. 
Nitchie  v.  Townsend,  2  Sand.,  299. 

It  is  not  material  whether  the  mortgage  debt  is  due  or  not, 
because  the  refiling  is  to  take  place  within  thirty  days  preceding 
the  expiration  of  one  year  from  the  previous  filing,  and  not  from 
the  time  when  the  debt  is  due.  Ely  v.  Ccvrnly,  5  E.  P.  Smith,  496 
And  if  the  debt  is  due  and  unpaid,  so  that  there  is  a  default  in 
the  mortgage,  and  the  title  to  the  mortgaged  property  is  absolute 
in  the  mortgagee,  the  mortgage  must  still  be  properly  refiled  as 
against  the  creditors  of  the  mortgagor ;  or  they  will  be  preferred 
to  the  mortgagee,  if  they  obtain  a  lien  on  the  mortgaged  pro- 
perty, by  a  levy  on  execution  before  such  refiling.  lb. 

Where  to  refile.~\  It  is  not  always  proper  to  refile  the  mortgage 
in  the  same  town  or  city  in  which  the  original  mortgage  was 
filed.  If  the  residence  of  the  mortgagor  remains  unchanged, 
then  the  refiling  must  be  in  the  same  town  in  which  the  mort- 
gage was  filed.  But  if  the  mortgagor  has  changed  his  residence, 
before  the  expiration  of  the  year,  then  the  refiling  must  be  made 
in  the  city  or  town  in  which  the  mortgagor  may  reside  at  the 
time  of  such  refiling.  See  the  statute,  ante,  173,  §  3,  Laws  1833, 
ch.  279. 

How  to  refile.]  The  statute  provides  that  a  refiling  of  a  mortgage 
shall  be  done  by  filing  a  true  copy  thereof,  together  with  a  state- 
ment exhibiting  the  interest  of  the  mortgagee  in  the  property 
thereby  claimed  by  him  by  virtue  thereof.  Ante,  173,  §  3.  A  cleri- 
cal error  in  the  copy  of  a  chattel  mortgage  and  the  accompany- 
ing statement  of  the  amount  claimed,  by  which  such  amount  is 
overstated,  $100,  is  fatal,  and  its  validity  against  creditors  ceases 
with  the  year  after  the  filing  of  an  accurate  copy.  Ely  v.  Oarnly, 
5  E.  P.  Smith,  496;  8.  C,  3  E.  D.  Smith,  489. 

A  mortgage  was  duly  filed  and  the  mortgagee  within  thirty  days 
prior  to  the  expiration  of  one  year  from  such  filing,  procured  an 
indorsement  to  be  made  on  the  original  mortgage  as  follows: 
"Refiled  and  renewed  the  6th  day  of  February  1844,  S.  B.  Atwa- 
ter,  town  clerk."  This  was  held  not  to  be  a  sufficient  statement 
of  "the  interest  of  the  mortgagee  in  the  property,"  within  the 
meaning  of  the  statute,  and  that  the  mortgage  became  invalid  at 
the  end  of  the  year,  as  against  creditors  who  levied  upon  the  pro- 
perty upon  execution.  Fitch  v.  Humphrey,  1  Denio,  163. 

The  statement  which  the  statute  requires  is  that  it  shall  be  true, 
that  it  shall  state  the  amount  which  is  due  to  the  mortgagee,  both 
principal  and  interest,  that  it  shall  show  the  date  or  time  when 
such  sum  is  claimed,  which  will  be  at  the  time  of  such  refiling ; 
and  if  the  mortgagee  claims  that  the  property  is  his  absolutely, 
on  account  of  a  default  in  the  mortgage,  the  statement  ought  to 
show  the  true  amount  due,  and  it  ought  to  state  whether  the  mort- 
gagee claims  an  interest  in  the  property  as  mortgagee  or  as  owner. 

The  statute  is  imperative  that  the  statement  shall  exhibit  the 
interest  of  the  mortgagee  in  the  property,  and  his  interest  may 
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consist  in  the  amount  due,  or  it  may  be  in  the  nature  of  his  inte 
rest  as  owner  instead  of  mortgagee. 

Certified  copies,  when  evidence]  "A  copy  of  any  such  original 
instrument  or  of  any  copy  thereof,  so  filed  as  aforesaid,  including 
any  statement  made  in  pursuance  of  this  act,  certified  by  the  clerk 
or  register,  in  whose  office  the  same  shall  be  filed,  shall  be  received 
in  evidence,  but  only  of  the  fact  that  such  instrument  or  copy  and 
statement  was  received  and  filed  according  to  the  indorsement  of 
the  clerk  or  register  thereon,  and  of  no  other  fact,  and  in  all  cases 
the  original  indorsement  by  the  clerk  or  register,  made  in  pursu- 
ance of  this  act  upon  such  instrument  or  copy,  shall  be  received 
as  evidence  only  of  the  facts  stated  in  such  indorsement."  3  R.  S., 
223,  §  12,  5th  ed. ;  Laws  1833,  ch.  279,  §  4.a 

When  a  chattel  mortgage  has  become  forfeited  by  the  non-pay- 
ment of  the  money,  the  mortgagee  or  his  agent  may  take  the 
property  and  sell  it;  and  if  the  mortgagee  places  in  the  hands 
of  his  agent,  what  purports  to  be  a  true  copy  of  the  mortgage, 
but  which  is  not  a  true  copy  on  account  of  an  unimportant  vari- 
ance, that  will  not  effect  the  validity  of  the  taking  of  the  agent. 
The  authority  to  sell  the  property  is  by  virtue  of  the  original  mort- 
gage and  not  that  of  the  copy,  so  that  the  taking  and  sale  would 
be  valid  without  any  copy  whatever.  Dane  v.  Mallory,  16  Barb., 
46.  But  if  any  copy  were  necessary,  it  would  be  sufficient  if  it 
were  substantially  a  correct  copy,  since  the  object  of  the  statute 
would  be  fully  attained.  IT>. 

SECTION  XIII. 

SPECIAL   CONTRACTS   TO   LABOR. 

The  rules  of  law  are  very  similar  in  many  respects,  whether 
the  contract  is  sealed  or  unsealed,  written  or  verbal.  And  for 
this  reason  it  is  not  convenient  to  arrange  all  the  cases  which 
relate  to  the  manner  of  making  the  contract  in  one  place  or  con- 
nection. Sealed  contracts  have  been  already  noticed,  although 
many  of  the  rules  there  stated  are  equally  applicable  to  written 
unsealed  agreements.  And,  again,  the  rules  which  are  applicable 
to  sealed  contracts,  or  to  those  which  are  written  but  unsealed, 
are  equally  applicable  to  oral  contracts.  In  this  connection, 
however,  some  of  those  cases  will  be  noticed  which  are  usually 
or  frequently  reduced  to  writing,  and  those  which  some  statute 
requires  to  be  in  writing  in  order  to  make  them  valid. 

Special  contracts  in  relation  to  the  performance  of  personal 
services  are  of  quite  frequent  occurrence.  A  person  may  agree 
to  labor  for  a  specified  time,  for  a  stipulated  sum,  and  it  may  be 
a  part  of  the  agreement  that  no  payments  shall  be  due  until  the 
services  are  fully  performed.  In  such  cases  the  contract  must  be 
fully  and  entirely  performed  by  the  laborer  before  he  can  sue  for 
and  recover  his  wages.15  There  are  some  exceptions  to  this  rule, 
which  will  be  hereafter  noticed.  The  recovery  of  the  wages 
depends  upon  the  performance  of  the  labor,  which  is  a  condition 
precedent  to  the  right  of  recovery.  See  ante,  114  to  118. 
(a)  Note  52.       (b)  Note  53. 
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Where,  by  the  terms  of  an  agreement  between  the  plaintiff  (an 
actor),  and  the  defendant  (a  theatrical  manager),  it  was  agreed 
that  the  plaintiff  should,  between  October  9th,  1854,  and  June 
1st,  1855,  perform  as  an  actor  for  the  defendant  during  four 
terms  of  four  weeks  each,  and  that  there  should  be  one  interval 
of  four  weeks  between  the  terms,  the  commencement  of  each 
term  to  be  appointed  by  the  defendant,  and  notice  thereof  given 
to  the  plaintiff;  and  where  the  parties  subsequently  agreed 
that  the  plaintiff  should  not  perform  in  January  or  February, 
1855 ;  and  where,  after  that  new  arrangement,  and  before  the  9th 
day  of  October,  1854,  the  plaintiff  commenced  playing  about  the 
9th  of  October,  1854,  and  before  the  end  of  the  second  week,  it 
was  agreed,  at  his  request,  that  such  first  term  of  four  weeks 
should  be  divided  into  periods  of  two  weeks  each,  the  plaintiff  to 
discontinue  playing  at  the  end  of  said  first  two  weeks,  then  leave, 
and  return  and  play  the  other  two  weeks  so  as  to  complete  the 
same  on  or  about  the  first  of  January,  1855 ;  and  the  plaintiff 
left  at  the  end  of  the  first  two  weeks,  and  did  not  return  again, 
or  offer  to  return,  and  was  not  requested  to  return ;  it  was  held 
that  the  plaintiff  was  bound  by  the  agreement  as  modified,  to 
return  and  play,  or  offer  to  play,  said  remaining  two  weeks, 
without  any  notice  or  request  from  the  defendant  to  do  so,  and 
that  the  plaintiff's  failure  to  do  so  was  a  breach  of  the  agreement 
on  his  part,  and  that  he  was  liable  to  the  defendant  for  the 
damages  resulting  therefrom.  And  it  was  also  held,  that  after 
such  a  breach  of  the  agreement  by  the  plaintiff  on  his  part,  the 
defendant  was  under  no  obligation  to  employ  the  plaintiff  further, 
and  that  no  action  Would  he  against  the  defendant  for  not  having 
notified  the  plaintiff  of  the  time  of  commencing  other  terms  of 
four  weeks  each,  and  for  not  furnishing  him  employment  for  such 
terms,  although  plaintiff  might  have  been  ready  and  willing  to 
perform  on  being  so  notified.  Plaeide  v.  Burton,  4  Bosw.,  512. 

Where  the  defendant  covenanted  to  pay  the  plaintiff  for  doing 
the  carpenter's  work  of  certain  houses,  when  he  should  receive 
from  the  architect  his  certificate  that  the  work  was  fully  and 
completely  finished  according  to  the  specification  annexed  to  the 
contract,  it  was  held  that  the  giving  of  the  certificate  by  the 
architect  was  a  condition  precedent,  the  performance  of  which 
must  be  averred  in  the  complaint,  in  an  action  brought  to  recover 
payment  for  the  work  ;  and  where  a  certificate  was  furnished  by 
the  architect,  in  which  he  stated  that  the  houses  were  finished  in 
such  a  manner  that  he  would  accept  them  if  he  were  the  owner, 
and  that  he  was  satisfied  as  to  the  work  and  materials,  this  was 
held  not  to  be  a  performance  of  the  condition.  Smith  v.  Briggs,  3 
Denio,  73.  But  See  Thomas  v.  Fleury,  Post,  688.a 

Full  performance  is  a  condition  precedent  to  the  right  to  any 
payment  upon  a  contract  to  erect  a  house,  without  any  agreement 
in  respect  to  the  sum  to  be  paid  or  the  terms  of  payment,  except 
that  the  labor  was  to  be  done  "  by  day's  work."  Cunningham  v. 
Jones,  6  E.  P.  Smith,  486.  A.  agreed  to  work  for  B.  ten  and  a  half 
Wait      23  (a>  No'rE  54- 
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months,  at  spinning  yarn,  for  which  he  was  to  receive  three  cents 
per  run  ;  and  after  spinning  eight  hundred  and  forty-five  runs  of 
yarn,  which  took  ten  or  eleven  weeks,  he  left  the  service  of  B 
without  any  legal  excuse,  and  then  brought  an  action  against  B 
to  recover  for  spinning  the  eight  hundred  and  forty-five  runs  of 
yarn,  at  three  cents  and  a  half  per  run  ;  it  was  held  that  the  con- 
tract was  an  entire  one  to  spin  for  the  ten  and  a  half  months, 
and  that,  therefore,  the  plaintiff  could  not  recover  any  thing, 
because  the  performance  of  the  work  was  a  condition  precedent 
to  a  right  to  recover.  McMillen  v.  Vanderlip,  12  Johns.,  165 ; 
ante,  114  to  118. 

L.  agreed  to  work  for  P.  for  one  year  at  ten  dollars  a  month  ; 
he  worked  ten  months  and  a  half,  and  then  left  work  on  Satur- 
day, saying  that  he  would  not  work  any  longer  for  P.  There  was 
no  sufficient  cause  for  leaving  the  service  of  P.,  and  on  the  Mon- 
day following,  L.  returned  and  offered  to  resume  his  work,  but  P. 
then  refused  to  receive  him,  or  to  employ  him  any  longer  ;  it  was 
held  that  L.  could  not  recover  any  thing  of  P.  for  the  services 
already  rendered.  Lantry  v.  Parks,  8  Oow.,  63  ;  Beab  v.  Moor,  19 
Johns.,  337. 

The  plaintiff  agreed,  on  the  1st  of  July,  to  log  up,  burn  and 
clear,  fit  for  sowing,  ten  acres  of  land  for  the  defendant,  which 
was  to  be  done  in  a  good  farmer-like  manner,  by  the  20th  of  Sep- 
tember then  following,  and  to  fence  the  said  ten  acres  with  a  good 
rail  fence  by  the  1st  of  October  following,  for  which  the  defendant 
was  to  pay  eight  dollars  an  acre.  The  plaintiff  partly  cleared 
the  land,  but  did  not  make  any  of  the  fence,  and  he  then  quit  the 
work  of  his  own  accord,  without  any  default  on  the  part  of  the 
defendant ;  it  was  held  that  the  plaintiff  could  not  recover  any 
thing  for  the  labor  performed.  Jennings  v.  Camp,  13  Johns.,  94. 
The  plaintiff,  a  broker,  being  promised  a  specified  commission  for 
effecting  a  sale  of  segars,  procured  an  offer  of  $3.50  per  thousand 
on  a  credit  of  six  months,  or  $3.00  per  thousand,  cash,  which  he 
communicated  to  his  principals.  They  refused  to  sell  under  $3.80 
per  thousand,  cash.  He  then  procured  an  offer  of  $3.50  per  thou- 
sand, cash,  but  before  he  had  communicated  it  to  his  principals,  an 
other  broker  had  procured  an  offer  from  the  same  purchasers,  of 
$3.37,  cash,  and  they  had  accepted  it ;  it  was  held  that  the  plain- 
tiff had  not  earned  his  commissions ;  that  when  the  price  or  limit 
of  $3.80  per  thousand  was  fixed,  it  was  equivalent  to  contracting 
to  pay  the  plaintiff  the  commissions  agreed  on,  when  he  effected 
a  sale  at  that  price ;  and  that  the  contract  being  special,  unless  a 
sale  was  effected  according  to  its  terms,  no  action  could  be  main- 
tained upon  it.  Jacobs  v.  Kolff,  2  Hilt.,  133. 

If  logs  are  delivered  at  a  saw  mill,  under  a  contract  with  the 
miller  that  he  shall  saw  them  into  boards  within  a  specified  time, 
and  that  each  party  shall  have  one-half  of  the  boards ;  the  trans- 
action enures  as  a  bailment  merely,  and  the  bailor  retains  his 
general  property  in  the  logs  till  they  are  all  manufactured  pursu- 
ant to  the  contract.     The  contract  in  such  a  case  is  entire;  and, 
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as  between  the  bailor  aud  the  bailee,  the  latter  can  acquire  no 
interest  in  any  of  the  boards  manufactured,  by  a  mere  part-per- 
formance within  the  time.  Accordingly,  where  logs  were  thus 
delivered  to  a  miller  who,  after  sawing  a  part  of  them  into  boards 
within  the  time,  failed  to  perform  as  to  the  rest,  and  converted 
both  the  boards  and  the  logs  to  his  own  use;  it  was  held,  that 
the  bailor  might  recover  in  trover  for  the  whole,  and  that  the 
miller  was  not  entitled  to  any  deduction  on  account  of  what  had 
been  actually  sawed.  Pierce  v.  Schenck,  3  Hill,  28.  Had  the  logs 
been  delivered  under  a  contract  that  the  miller  should  return 
boards  generally,  instead  of  the  identical  boards  manufactured 
from  the  logs,  trover  could  not  have  been  maintained,  as  the 
transaction  would  then  have  amounted  to  a  sale.  lb. 

The  plaintiff  agreed  with  the  defendants  that  he  would  keep 
up  and  support  in  good  order  a  building  belonging  to  the  defend- 
ants ;  and  lhat  he  would  have  the  building  well  supported,  for 
which  the  defendants  agreed  to  pay  him  $200.  The  plaintiff 
entered  upon  the  performance  of  the  contract,  and  performed 
labor,  and  furnished  materials,  to  the  amount  of  $400,  as  esti- 
mated by  one  of  the  plaintiff's  witnesses.  But  the  plaintiff 
abandoned  the  job  when  it  was  about  half  completed,  without 
any  fault  or  consent  on  the  part  of  the  defendants ;  and  it  was 
held,  that  the  agreement,  by  its  legal  construction,  required 
the  plaintiff  to  furnish  the  materials,  as  well  as  to  perform  the 
labor,  and  that,  having  abandoned  the  performance  of  the  work 
before  its  completion,  he  could  not  recover  anything  for  the  labor 
done,  or  the  materials  furnished.  Gobb  v.  West,  4  Duer,  38. 

A  party  contracting  to  deliver  a  quantity  of  lumber  at  a  given 
day,  at  a  certain  price  per  foot,  to  be  paid  for  on  delivery  of  the 
whole,  but  who  delivers  only  a  part  by  the  day  specified,  cannot 
recover  for  the  part  delivered,  though  it  is  used  by  the  vendee. 
And  where,  in  such  a  case,  after  the  day  had  passed,  the  parties 
agreed  that  the  contract,  should  be  considered  as  performed  on 
the  delivery  of  an  other  specified  quantity  of  lumber  at  a  still 
future  day,  and  a  portion  of  the  lumber  specified  in  such  new 
contract  was  delivered  and  used  by  the  vendee,  but  it  was  not 
all  delivered ;  it  was  held,  that  there  could  not  be  a  recovery  for 
the  lumber  delivered  under  either  contract.  Paige  v.  Ott,  5 
Denio,  406. 

The  foregoing  cases  show  with  what  strictness  the  law  enforces 
the  performance  of  a  contract,  when  it  is  entire,  and  when  the 
performance  of  a  condition  precedent  is  necessary  to  a  recovery 
by  the  plaintiff.  But  there  are  many  cases,  in  which  the  contract 
itself  does  not  require  an  entire  performance  before  there  may  be 
a  partial  recovery,  for  what  is  done  in  pursuance  of  it. 

A  contract  to  work  for  one  year  at  ten  dollars  a  month,  and 
the  wages  to  be  paid  monthly  at  the  end  of  each  month,  will 
enable  the  laborer  to  recover  each  month's  wages  as  it  becomes 
due,  notwithstanding  he  may  have  refused  to  perform  the  entire 
contract.    But  the  employer  may  deduct  from  such  wages  due, 
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such  amount  as  will  compensate  in  damages  for  the  breach  of 
the  contract  by  the  laborer.  Ante,  117,  118,  119. 

So,  if  grain  or  other  property  is  sold,  and  it  is  to  be  paid  for 
as  each  load,  or  other  quantity  is  delivered,  the  vendor  may 
recover  for  each  load  delivered,  although  the  whole  quantity  is 
not  delivered;  but  such  recovery  may  be  diminished  to  the 
extent  of  the  damages  which  the  purchasers  may  suffer,  if  the 
vendor  refuses  to  complete  the  contract  on  his  part.  Ante,  117 
to  119. 

And  where  the  contract  made,  is  such  that  the  terms  of  it  are 
independent  on  both  sides ;  or  where  the  plaintiff  is  not  bound 
to  perform  a  condition  precedent  to  his  right  of  recovery,  an 
action  may  be  maintained  by  him  without  a  performance  on  his 
part  before  the  action  is  brought.  Ante,  114  to  117. 

But  it  will  be  remembered,  that  such  special  contracts  are 
binding  on  both  parties.  And  a  breach  of  them  does  not  in 
every  case  occur  on  the  part  of  the  laborer,  or  of  the  person  who 
had  sold  and  is  to  deliver  property,  &c.  The  employer,  or  the 
purchaser,  frequently  refuses  to  perform  the  contract  on  his  part, 
and  in  such  cases,  he  is  also  liable  to  such  damages  as  may  result 
from  such  breach. 

Where  one  contracts  to  employ  an  other  for  a  certain  time  at 
a  specified  compensation,  and  discharges  him  without  cause 
before  the  expiration  of  the  time,  the  employer  is  in  general 
bound  to  pay  the  full  amount  of  wages  for  the  whole  time;  and, 
where  the  plaintiff  was  employed  as  superintendent  of  a  railroad 
for  one  year  at  a  salary  of  $1,500,  and  he  was  dismissed  without 
cause  after  performing  the  services  for  two  months,  and  he  re- 
mained without  employment  during  the  whole  period  subsequent 
to  his  discharge,  although  he  gave  the  company  notice  that  he 
was  ready  to  perform  the  contract  on  his  part,  it  was  held,  that 
the  plaintiff  was  entitled  to  recover  the  whole  $1,500,  deducting 
therefrom,  any  payments  which  had  been  made.  Oostigan  v.  Mo- 
hawk, Sec,  E.  B.  Co.,  2  Denio,  609.  In  such  a  case,  the  defend- 
ant may  show  in  mitigation  of  damages,  that  the  plaintiff  was 
engaged  in  other  business ;  or  it  may  be  shown  that  he  was  offered 
similar  employment  which  he  had  refused ;  but  the  plaintiff  is 
under  no  obligation  to  engage  in  a  business  different  from  that 
which  he  agreed  to  perform  for  the  defendant;  nor  to  go  to  a 
distant  place  to  perform  similar  services.  lb. 

Where  a  party  enters  into  a  contract  to  work  for  an  other  for 
a  term  of  years,  at  a  specified  sum  per  annum,  payable  quarterly, 
and  he  is  dischaged  by  his  employer  before  the  end  of  the  term, 
he  has  three  remedies,  either  of  which  he  may  pursue  at  his 
election.  1.  He  may,  the  moment  the  contract  is  broken,  bring 
a  special  action  to  recover  the  damages  arising  from  the  breach ; 
2.  He  may  treat  the  contract  as  rescinded,  and  immediately  sue 
on  the  quantum  meruit,  for  the  work  actually  performed ;  or,  3. 
He  may  wait  until  the  termination  of  the  period  for  which  he 
was  hired,  and  claim  as  damages  the  wages  agreed  to  be  paid  by 
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the  contract.  CoTbwrn  v.  Woodworth,  31  Barb.,  381.a  But  a  party 
cannot,  under  such  circumstances,  pursue  all  these  remedies  in 
separate  actions.  An  action  upon  one  of  them,  and  a  judgment 
upon  it,  will  operate  as  a  bar  to  any  further  action.  Thus,  if  a 
person  hired  for  three  years  is  discharged  by  his  employer  during 
the  second  quarter  of  the  first  year,  and  he  sues  to  recover  for 
arrears  of  wages,  and  damages  for  the  breach  of  the  contract, 
and  he  recovers  a  judgment  for  one  quarter's  wages,  this  will  be 
a  bar  to  a  second  suit,  upon  the  same  contract,  for  wages  of  the 
subsequent  quarters  of  the  first  year  and  damages.  It.  And 
the  rule  is  the  same,  although  but  one  quarter's  wages  was  due 
at  the  time  the  first  action  is  brought.  It. 

The  question  of  damages  was  submitted  in  that  action,  and  a 
recovery  of  damages  for  such  breach,  or  a  decision  that  no 
damages  were  recoverable,  will  be  conclusive  unless  the  judg- 
ment is  reversed ;  and,  therefore,  no  subsequent  action  will  lie, 
because  the  action  for  damages  cannot  be  split  up  into  several 
causes  of  action,  since  there  was  but  one  breach;  and,  if  the 
plaintiff  chose  to  recover  wages  up  to  the  time  of  his  dismissal, 
that  was  an  election  to  take  such  wages  instead  of  waiting  until 
a  larger  sum  could  be  recovered.  It. 

The  defendants,  as  shipping  masters,  agreed  with  P.  to  pro- 
cure him  employment  on  board  a  certain  vessel,  as  carpenter  for 
the  voyage,  at  $23  a  month,  and  to  notify  him  of  the  sailing  of 
the  vessel  in  time  to  enable  him  to  get  on  board.  They  failed 
to  give  him  timely  notice,  and  the  vessel  sailed  without  him.  In 
an  action  for  a  breach  of  the  agreement,  it  appeared  that  the 
plaintiff  was  unable  to  obtain  other  employment,  and  it  was 
held  that  he  was  entitled  to  the  same  damages  as  though  he  had 
commenced  ■  work  on  the  vessel,  and  had  been  improperly  dis- 
charged ;  and  also,  that  since  the  action  was  brought  before  the 
expiration  of  the  term  of  employment,  the  plaintiff  could  not 
recover  damages  extending  beyond  the  time  of  the  trial.  Maguvre 
v.  Woodside,  2  Hilt.,  59  ;  and  see  Hochster  v  De  La  Tour,  2  Ell.  & 
Blackb.,  678. 

The  defendant  delivered  several  paintings  to  the  plaintiff  to 
clean  and  repair,  at  certain  prices  each.  They  were  delivered 
upon  two  occasions.  The  first  parcel  delivered  was  paid  for. 
After  the  plaintiff  had  commenced  work  on  the  second  parcel, 
the  defendant  desired  the  plaintiff  not  to  go  on  with  the  work,  as 
he  had  concluded  not  to  have  it  done.  But  the  plaintiff,  notwith- 
standing, finished  the  cleaning  and  repairing  of  the  pictures,  and 
then  claimed  to  recover  the  contract  price  for  the  work.  It  was 
held  that  the  defendant  was  liable  to  an  action  for  a  breach  of 
the  contract,  and  that  the  plaintiff  might  recover  for  the  labor 
done,  and  for  such  materials  as  were  furnished  before  the  breach 
of  the  contract  by  the  defendant ;  and  also  such  damages  as 
might  be  legally  assessed  for  the  breach ;  but  it  was  also  held, 
that  the  plaintiff  could  not  recover  the  contract  price  agreed  on 

(a)  Note  55. 
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because  the  plaintiff  had  no  right  to  go  on  with  the  work  after 
such  countermand.  Cla/rk  v.  Marsiglia,  1  Denio,  317. 

K.  employed  G.  to  shore  up  a  wall  of  a  building  in  a  particular 
manner,  and  at  a  specified  price ;  but  before  the  work  had  been 
half  performed,  K.  was  not  satisfied  with  the  manner  in  which 
the  work  was  being  done,  and  he  notified  G.  not  to  proceed  fur- 
ther with  it.  G.,  notwithstanding  this  direction,  completed  the 
shoring  up,  and  then  sued  upon  the  contract,  to  recover  the  price 
agreed  on ;  but  it  was  held  that  the  giving  of  the  notice  put  an 
end  to  the  liability  of  K.  upon  the  contract,  for  any  work  subse- 
quently performed  under  it ;  and  that  G.  could  recover  only  for 
the  value  of  the  work  done  previous  to  the  notice,  with  such 
damages  as  arose  from  the  refusal  of  K.  to  fulfill  his  agreement. 
Goodwin  v.  Kirker,  2  Hilt.,  401.  Where  one  party  to  a  contract 
terminates  it  by  refusing  to  fulfill  it,  and  gives  notice  to  that 
effect,  the  remedy  of  the  other  party  is  by  an  action  to  recover 
the  value  of  the  work  already  done,  with  such  damages  in  addi- 
tion as  may  be  shown  to  have  resulted  from  the  breach  of  the 
agreement.  lb. 

Where  a  party  sues  for  work  and  labor  done  and  performed,  if 
there  is  a  special  contract  between  him  and  the  defendant,  which 
is  not  completed  or  executed  according  to  its  terms,  the  plaintiff 
sh  ould  state  it,  or  refer  to  it  in  his  complaint.  If  he  fails  to  do 
so,  the  defendant  may  set  it  up  and  urge  it  in  his  defense.  And 
in  an  action  for  work  and  labor  generally,  if  it  appears  that  there 
was  a  special  contract  which  has  not  been  completed  or  executed 
by  the  plaintiff,  he  cannot  recover  for  the  work  comprised  within 
such  special  agreement.  Atlcinson  v.  Collins,  30  Barb.,  430.  In 
such  a  case,  if  a  part  of  the  money  is  due  under  the  agreement, 
the  plaintiff  should  set  out  the  special  agreement  and  allege  a 
partial  performance,  so  as  to  show  that  a  part  of  the  money  was 
due.  lb. 

Where  a  party  agrees  to  work  for  an  other  for  a  month,  and  if 
the  parties  are  suited  with  each  other,  that  he  will  work  during 
the  season,  or  six  or  seven  months,  he  is  bound  to  determine  and 
make  his  election  at  the  end  of  the  month,  whether  to  quit,  or  to 
stay  during  the  season ;  and  if  he  continues  to  work  after  the 
expiration  of  the  month,  this  is  presumptive  evidence  that  he 
determined  to  stay  through  the  season ;  and  he  cannot  after- 
wards leave  the  employer's  service  before  the  end  of  the  season, 
except  for  a  cause  that  would  be  a  justification  for  abandoning 
or  rescinding  the  contract.  Peters  v.  Whitney,  23  Barb.,  24. 

Where  the  plaintiff  contracted  to  work  for  the  defendant  for  a 
certain  period,  at  certain  wages  per  month,  and  it  was  a  part  of 
the  agreement  that  if  either  party  became  dissatisfied  he  might 
abandon  the  contract,  and  the  plaintiff  quit  before  the  time 
expired,  without  alleging  any  dissatisfaction,  but  on  the  pretense 
that  he  had  other  business  to  attend  to,  it  was  held  that  he  could 
not  recover  for  what  he  had  done.  Monell  v.  Bums,  4  Denio,  121 
Where  the  plaintiff  had  a  claim  for  labor  against  the  defendant, 
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which  the  latter  resisted  on  the  ground  that  the  work  was  per- 
formed under  a  contract  to  labor  for  a  specified  time,  which  the 
plaintiff  had  violated ;  and  the  parties  had  an  interview  in  which 
they,  agreed  upon  the  time  which  the  plaintiff  had  labored,  and 
upon  the  amount  paid  on  account,  and  the  defendant  offered  to 
pa^"  the  balance  at  the  contract  price,  deducting  a  certain  amount 
for  his  damages  on  account  of  the  plaintiff's  breach  of  the  con- 
tract, and  the  plaintiff  refused  to  make  the  deduction,  upon  which 
the  parties  separated ;  it  was  held  that  the  jury  could  not  find  a 
waiver  of  the  contract  by  the  defendant  from  what  took  place  at 
that  interview,  and  a  charge  from  the  court,  that  they  might  con- 
sider the  evidence  for  that  purpose,  was  erroneous.  lb. 

By  a  written  contract  between  the  plaintiffs  and  the  defendant, 
the  former  agreed  to  excavate  a  portion  of  a  ship  canal,  for  which 
the  latter  agreed  to  pay  ten  cents  per  cubic  yard.  After  the 
plaintiffs  had  performed  a  part  of  the  work,  the  defendant  refused 
to  permit  them  to  proceed  any  further.  In  an  action  by  the  plain- 
tiffs to  recover,  by  way  of  damages,  the  profits  they  could  have 
made  by  performing,  it  was  proved  by  the  defendant  that  after 
the  breach  of  the  contract,  he  settled  with  the  plaintiffs  for  the 
work  done  under  the  contract,  and  paid  one  of  them  $42.20,  and 
took  a  receipt  on  the  back  of  the  contract  for  that  amount,  "  in 
full  satisfaction  for  the  work  done  under  the  contract,"  which  was 
thereby  "  canceled ;"  it  was  held  that  the  case  did  not  amount  to 
an  accord  and  satisfaction,  and  that  the  receipt  did  not  bar  the 
plaintiffs'  right  of  action.  Foersch  v.  Blacliwell,  14  Barb.,  607. 

Where  there  is  a  provision,  in  the  contract  that  the  employee 
may  leave  in  case  of  a  disagreement,  the  fact  of  a  bona  fide  disa- 
greement is  all  that  is  necessary  to  entitle  him  to  put  an  end  to 
the  contract.  Gates  v.  Davenport,  29  Barb.,  160. 

Where  one  contracts  with  an  infant  to  pay  him  for  personal 
services,  he  is  not  at  liberty,  after  the  services  have  been  rendered 
and  after  the  infant  has  become  of  age,  to  refuse  to  pay  him, 
because  he  was,  at  the  time  of  contracting,  an  infant  without  a 
guardian,  when  it  appears  that  there  was  no  one  entitled  to  receive 
his  wages.  lb. 

In  an  action  by  an  infant  to  recover  for  work  and  labor,  it  is 
neither  a  defense  to  the  action,  nor  a  ground  for  reducing  the 
amount  of  the  recovery,  that  the  work  was  done  under  a  contract 
by  the  infant  to  labor  for  the  defendant  for  a  fixed  period  of  time, 
which  he  violated  by  leaving  the  defendant's  employ,  without 
cause,  before  the  time  had  expired.  In  such  an  action,  the  infant 
is  entitled  to  recover  such  sum  for  his  services  as  he  would  be  enti- 
tled to  if  there  had  been  no  express  contract  made.  WMtmarsh 
v.  Hall,  3  Denio,  375. 

Where  under  a  contract  of  hiring  for  a  specified  period  at  a  fixed 
salary,  the  person  employed  continues  to  render  services  beyond 
that  period,  he  will  be  entitled  to  compensation  at  the  same  rate 
for  the  additional  time.  A  continuance  in  the  employment  of  the 
hirer,  with  the  consent  of  the  latter  after  the  expiration  of  the  time 
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specified  in  the  agreement,  is  equivalent  to  a  new  hiring  upon  the 
same  terms,  and  the  fact  that  the  employer  does  not  continue  to 
carry  on  his  business  during  a  portion  of  the  time,  and  that  during 
that  interval  there  is  nothing  for  the  employee  to  do  in  one  of  the 
capacities  in  which  he  is  employed,  will  not  affect  the  construction 
of  the  contract  or  the  liabilities  of  the  parties.  Tail  v.  Jersey,  &c, 
Manufacturing  Co.,  32  Barb.,  564. 

The  law  in  relation  to  the  performance  of  contracts  will  be  dis- 
cussed in  an  other  place. 

It  has  been  seen  in  what  cases  sickness  or  death  will  excuse  a 
party  for  the  non-performance  of  a  contract  to  render  personal 
services.  Ante,  119. 

There  may  be  a  special  contract  which  is  unperformed,  and  yet 
the  parties  may  so  deal  in  relation  to  it,  that  the  party  who  has 
not  fully  performed,  may  nevertheless  recover  a  portion  of  his 


The  plaintiff  agreed  to  work  for  the  defendants  one  year  in  their 
manufactory,  at  the  rate  of  one  dollar  a  day ;  it  was  also  agreed 
that  the  parties  should  settle  at  the  end  of  every  three  or  four 
months ;  at  the  expiration  of  about  three  months  from  the  time  of 
making  the  agreement,  a  settlement  took  place,  and  the  defend- 
ants gave  their  note  to  the  plaintiff  for  the  amount  of  the  services 
rendered  at  the  rate  agreed  on ;  the  defendant  shortly  afterwards 
quit  the  service  of  the  defendants  without  their  consent,  and  sued 
them  upon  the  note,  and  it  was  held  that  he  was  entitled  to  recover, 
because  the  giving  of  the  note  was  so  far  a  modification  of  the 
original  contract,  as  to  prevent  the  defendants  from  setting  it  up 
against  their  own  note.  Thorp  v.  White,  13  Johns.,  53;  Hoar  v. 
Clute,  15  Johns.,  224.*  But  although  the  special  contract  does  not 
prevent  a  recovery  in  such  a  case,  the  defendants  would  be  enti- 
tled to  recoup  such  damages  as  arose  from  the  breach  of  the  agree- 
ment in  not  remaining  the  entire  time.  Ante,  117,  119. 

There  are  cases  in  which  an  employer  may  dismiss  a  person 
who  is  employed  to  perform  personal  services,  if  he  is  guilty  of 
such  conduct  as  will  justify  his  dismissal;  and  so,  the  person 
employed  may  leave  for  prosper  cause.a  Where  one  person  con- 
tracts to  serve  another  for  a  specific  time,  a  compliance  with  the 
agreement  is  generally  a  condition  precedent  to  the  right  to 
recover  for  the  service.  But  in  such  a  case  the  servant  may 
leave  his  employer  before  the  expiration  of  the  time  agreed,  if 
sufficient  cause  exists  to  justify  such  leaving,  and  he  will,  in  that 
event,  be  permitted  to  recover  for  the  time  he  actually  served 
the  other ;  and  in  some  cases  beyond  that.  Gates  v.  Davenport,  29 
Barb.,  160.  But  where  an  employer  turns  a  servant  away,  he 
ought  to  be  careful  that  he  has  good  cause  for  doing  so. 

And  where  the  defendant  wrongfully  dismissed  a  clerk  on  the 
alleged  ground  that  he  had  wrongfully  and  improperly  misappro- 
priated money  remitted,  and  the  jury  found  that  the  clerk  had 
not  been  guilty  of  the  charges  alleged  as  the  ground  of  dismissal, 
it  was  held  that  the  jury  were  justified  in  awarding  damages  equal 

*  Walker  7-  Millard,  2  Tiff.,  315.        (a)  Note  56. 
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to  one  year's  salary,  although  the  clerk  had  performed  but  about 
three  months  service  under  a  contract  of  hiring  for  twp  years. 
Smith  v.  Thompson,  8  Man.,  Grang.  &  Scott,  44. 

Where  parties  deviate  from  the  terms  of  a  special  contract  to 
perform  work  and  labor,  in  an  action  for  the  work  done,  the  con- 
tract price  will,  so  far  as  applicable,  generally  be  the  rule  of  dama- 
ges. But  where  the  contract  is  terminated  by  the  employer 
against  the  will  of  the  contractor,  the  latter  is  not  confined  to  the 
contract  price  for  the  work  done,  but  may  bring  his  action  for  a 
breach  of  the  agreement,  and  recover  as  damages  the  profits  he 
would  have  made  if  allowed  to  complete  the  work,  or  he  may 
waive  the  contract,  and  bring  his  action  on  the  common  counts 
for  work  and  labor  generally,  and  recover  what  the  work  is  actu- 
ally worth.  But  where  the  contractor  elects  to  consider  the  con- 
tract as  rescinded,  and  brings  his  action  for  work  and  labor 
generally,  he  cannot  recover  for  profits  upon  the  unexecuted  part 
of  the  work.  In  such  a  case,  the  rule  of  damages  is  the  actual 
value  of  what  has  been  done  under  the  contract.  Clark  v.  Mayor 
of  New  York,  4  Oomst,,  338. 

Where  work  done  under  a  special  contract  is  not  completed 
within  the  time  limited  for  its  performance,  but  is  progressed 
with  after  the  day  when  it  ought  to  have  been  done,  with  the 
assent  of  the  party  for  whom  the  work  is  done,  a  recovery  may 
be  had  under  the  common  counts  for  the  work  done;  but  the 
plaintiff  is  confined  to  the  rate  of  compensation  fixed  by  the  con- 
tract, whether  one  party  or  the  other  be  the  innocent  cause  of 
the  delay,  where  there  is  no  intimation  during  the  progress  of  the 
work  of  an  intention  to  demand  a  different  rate  of  compensation. 
Merrill  v.  Ithaca,  Sec,  B.  B.,  16  Wend.,  586.  But  where  the 
delay  is  caused  by  the  willful  acts  or  omissions  of  the  party  for 
whom  the  work  is  done,  originating  in  a  premeditated  design  to 
embarrass  and  throw  obstacles  in  the  way  of  performance  by  the 
other  party,  who,  notwithstanding,  proceeds  and  bestows  his  time 
and  labor  in  attempting  the  completion  of  the  job,  until  in  despair 
he  finally  abandons  the  work,  the  rule  that  the  special  contract 
must  control  as  to  the  rate  of  compensation  no  longer  prevails, 
and  the  party  is  entitled  to  recover  what  his  work  is  reasonably 
worth.  lb.*  Where  a  party  contracted  to  do  a  given  job  of  work 
by  a  stipulated  time,  and  in  the  contract  there  was  a  provision 
that  a  portion  of  the  work  should  not  be  done  until  directions 
were  given  by  the  other  party ;  it  was  held,  that  the  power  to 
suspend  the  doing  of  the  work,  did  not  contimie  so  long  as  to 
prevent  the  completion  of  the  work  within  the  time  agreed 
on.  Dubois  v.  Delaware,  Sec.  Co.,  4  Wend.,  285.  And  where  a 
party  was  prevented  from  performance  within  the  stipulated 
time  by  the  omission  of  the  other,  and  subsequently  performed 
the  work  agreed  upon,  but  at  an  enhanced  expense,  it  was  also 
held,  that  he  was  not  obliged  to  sue  upon  the  contract,  but  might 
recover  what  his  work  was  reasonably  worth.  lb.  But  where 
there  is  a  deviation  from  the  special  agreement,  it  must  be  done 

WAIT  24   *  Allamon  v.  Mayor,  &<. ,  oj  Albany,  43  Barb,,  33. 
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by  the  agreement  of  the  parties,  or  it  must  be  because  the  party 
for  whom  the  work  is  to  be  done  is  in  fault,  or  causes  the  necessity 
for  such  deviation.  If  a  party  prevents  the  performance  of  a 
contract,  or  renders  it  necessary  to  deviate  from  it,  he  will  not 
be  permitted  to  take  advantage  of  his  own  wrongful  acts  01 
omissions. 

If,  however,  there  is  no  agreement  to  modify  the  contract,  nor 
any  fault  chargeable  to  the  party  for  whom  it  is  to  be  done,  the 
work  must  be  performed  as  agreed. 

Where  a  person  engages  to  build  a  house,  for  an  other  in  a 
good,  skillful  and  workmanlike  manner,  at  a  price  to  be  paid 
when  the  work  shall  be  completed,  but  he  does  it  in  a  negligent, 
unskillful  and  unworkmanlike  manner,  he  cannot  recover  the 
price  agreed  to  be  paid,  nor  any  thing  for  the  work  done,  when 
the  person  for  whom  it  was  done  has  neither  accepted  the  work 
nor  waived  a  faithful  performance  of  the  contract.  Pullman  v. 
Corning,  5  Seld.,  93;  8.  C,  14  Barb.,  174.  The  plaintiff,  by  a 
written  agreement,  executed  on  the  9th  of  October,  1849,  agreed 
to  do  the  mason  work,  and  furnish  the  materials  for  erecting  a 
building  for  the  defendant,  which  was  to  be  completed,  except  a 
portion  of  the  plastering,  on  or  before  the  -20th  of  November  then 
next,  which  time  was  subsequently  extended  ten  days.  The 
building  was  to  be  three  stories  in  height ;  the  defendant  reserving 
the  right  to  put  on  a  fourth  story,  by  paying  a  specified  sum  per 
thousand  for  the  brick  used  in  the  walls ;  it  was  held  that  the 
defendant's  right  of  election,  in  regard  to  the  fourth  story,  could 
only  be  exercised  while  a  reasonable  time  remained  for  adding  an 
other  story  and  finishing  the  work,  with  the  addition,  by  the  time 
specified  in  the  contract,  or  as  extended;  and  that  unless  the 
defendant  exercised  his  right  of  election  within  that  time  he  lost 
it ;  and  it  was  also  held,  that  if,  within  that  time,  the  defendant 
elected  to  have  a  fourth  story,  the  plaintiff  was  bound  to  construct 
it,  and  perform  all  the  work  (except  the  plastering),  by  the  30th 
of  November ;  and  that  the  time  for  completing  the  job  was  fixed 
in  reference  to  all  the  work  including  the  fourth  story,  if  that 
should  be  determined  on.  Lauer  v.  Brown,  30  Barb.,  416. 

In  the  execution  of  a  contract  it  is  not  every  circumstantial 
variation  from  its  terms  which  will  deprive  the  contractor  of  the 
equivalent  which  he  was  to  receive.  For  instance,  if  a  particular 
amount  or  quantity  is  not  of  the  essence  of  the  contract,  an 
excessive  amount  or  quantity  would  not  vitiate  the  performance; 
as,  if  one  should  agree  to  deliver  one  hundred  bushels  of  wheat 
and  should  deliver  one  hundred  and  five  bushels,  it  would  be 
absurd  to  say  that  he  could  not  recover  for  the  quantity  mentioned 
in  the  contract.  So,  if  one  should  contract  to  construct  a  stone 
wall  five  feet  high,  intended  to  inclose  a  field  and  for  that  object 
alone,  and  should  build  it  of  the  height  of  six  feet,  the  excessive 
height  ought  not  to  prevent  the  recovering  of  the  contract  price. 
If,  however,  an  excess  in  the  amount  or  dimensions  of  the 
article  to  be  furnished  would  render Mt  essentially  a  different 
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thing,  or  if  the  court  could  see,  or  it  should  be  shown,  that  it 
would  not  as  well  answer  the  purpose  which  the  party  contract- 
ing for  it  had  in  view,  the  contract  could  not  be  considered  as 
performed  if  the  amount  or  dimensions  were  exceeded.  Turner 
v.  Haight,  2  B.  P.  Smith,  466,  467,  per  Denio,  Oh.  J. 


■/ 


SECTION  XIV. 

LANDLORD   AND   TENANT. 

What  is  a  lease.]  A  lease  or  contract  for  the  letting  and  hiring 
of  real  estate  is  a  contract  whereby  the  temporary  use  and  pos- 
session of  a  house  or  land  is  granted  by  the  owner  to  the  hirer 
for  a  stipulated  or  implied  remuneration.1  He  who  grants  the 
possession  and  use  of  the  property  to  be  enjoyed  for  hire,  is 
called  the  lessor,  or  landlord;  and  he  who  has  the  enjoyment 
of  it,  paying  the  rent  or  hire,  is  called  the  lessee,  or  tenant. 

It  is  a  rule  of  law,  that  whatever  words  are  sufficient  to  explain 
the  intent  of  the  parties,  that  the  one  shall  divest  himself  of  the 
possession  and  profits  of  the  lands,  and  that  the  other  shall  come 
into  and  occupy  them  for  some  determinate  time,  for  a  certain 
hire  or  rent,  such  words,  whether  they  run  in  the  form  of  an 
assignment,  or  of  a  license,  covenant,  or ,  agreement,  are  of 
themselves  sufficient,  and  will  in  construction  of  law  amount 
to  a  lease  for  years,  as  effectually  as  though  the  most  proper  and 
pertinent  words  had  been  made  use  of  for  that  purpose. 

Leases  may  be  oral,  or  in  writing;  but  no  lease  for  a  longer 
time  than  for  one  year  will  be  binding  unless  it  is  reduced  to 
writing,  and  signed  by  the  party  to  be  charged,  as  required  by 
the  statute  of  frauds. 

It  is  frequently  a  question  whether  an  instrument  is  a  lease 
of  itself,  or  merely  an  agreement  to  make  a  lease  at  a  future 
time;  and  whether,  if  a  lease,  it  is  to  commence  immediately,  or 
at  a  future  time;  or  whether  the  term  is  to  extend  for  several 
years,  or  from  year  to  year,  or  quarterly,  or  monthly,  or  at  will, 
or  upon  sufferance. 

A  memorandum  for  a  lease  between  A.  and  B.  by  which  A. 
agreed  to  let,  on  lease,  certain  premises  to  the  defendant,  for  the 
term  of  four  years,  &c,  from  the  first  of  May  then  next,  at  a 
certain  specified  rent  per  annum,  &c. ;  then  followed  certain  con- 
ditions to  be  performed  by  B. ;  and  it  is  added,  that  B.,  on  his 
part,  agrees  to  take  the  premises  on  the  said  terms  and  conditions. 
This  is  a  lease,  and  not  an  agreement  for  a  lease.  Hallet  v.  Wylie, 
3  Johns.,  44;  and  see  Whitney  v.  Allaire,  1  Oomst.,  305. 

An  instrument  in  writing  between  the  owner  of  lands  and  a 
person  to  whom  he  had  by  parol  agreed  to  let  them  for  a  term 
of  years,  and  who  had  been  in  possession  under  the  parol  agree- 
ment, for  some  months,  antedated  to  the  time  when  the  tenancy 
commenced  by  which  the  owner  of  the  premises  "  agrees  to  lease 
and  rent"  them  to  the  other  at  certain  specified  rents  and  upon 
certain  conditions,  and  the  latter  "agrees  to  rent  the  said  pre- 
mises on  the  terms  and  conditions  above  expressed,"  is  a  present 

(a)  Eotb  57. 
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demise,  and  not  a  contract  to  give  a  lease.  AveriU  v.  Taylor,  4 
Seld.,  44. 

A  witness  testified,  that  he,  as  agent  for  the  plaintiff,  leased 
certain  premises  to  the  defendant  for  one  year,  at  $50  a  year, 
payable  quarterly,  reserving  the  right  to  sell,  and  that  the  defend- 
ant accepted  the  premises  on  those  terms,  and  went  on  and  occu- 
pied them ;  this  is  sufficient  evidence  of  a  lease  upon  the  terms 
mentioned.  Frost  v.  Benedict,  21  Barb.,  247. 

Where  the  owner  of  land  agrees,  in  writing,  that  his  creditor 
may  occupy  a  dwelling  house  belonging  to  him  "for  the  term  of 
one  year,  and  until  he  should  pay  money  on  a  certain  mortgage 
which  the  creditor  held  against  him,"  the  relation  of  landlord  and 
tenant  exists  between  the  parties,  and  on  payment  of  the  money, 
after  the  first  year,  and  a  refusal  of  the  creditor  to  yield  up  the 
possession,  the  owner  may  institute  proceedings  against  the  cred- 
itor under  the  statute  authorizing  summary  proceedings  to  obtain 
possession  of  land.  It  is  in  the  election  of  the  owner  to  put  an 
end  to  the  term  at  any  time  after  the  first  year,  by  paying  the 
mortgage,  although  the  money  is  not  due,  according  to  the  terms 
of  the  mortgage,  under  four  years.  Hunt  v.  Comstock,  15  Wend., 
665.  A  written  formal  lease  was  executed,  which  leased  certain 
premises  for  one  year  ending  May  1st,  1845,  at  a  yearly  rent  of 
$550;  on  the  back  of  this  lease  an  indorsement  was  made,  ex- 
tending the  lease  to  May  1st,  1846,  at  a  rent  of  $600,  which 
increase  of  rent  was  to  be  the  only  alteration  of  the  original 
lease;  and  on  the  18th  of  February,  1846,  a  second  agreement 
was  indorsed  on  the  original  lease,  "The  within  lease  hereby 
extended  for  the  further  period  of  one  year,  first  day  of  May, 
1846,  without  any  alteration,"  it  was  held  that  this  last  agree- 
ment included  the  original  lease,  and  also  the  memorandum  which 
increased  the  rent,  and  that  the  tenant  was  bound  to  pay  a  rent 
of  $600  a  year,  for  the  last  year.  Cram  v.  Dresser,  2  Sand.,  120. 
Where  a  lease  and  a  counterpart  are  each  executed  by  both  par- 
ties, both  are  originals.  Lewis  v.  Payn,  8  Cow.,  71. 

What  is  not  a  lease.']  Whether  an  instrument  shall  be  considered 
a  lease,  or  only  an  agreement  for  a  lease,  depends  upon  the  inten- 
tion of  the  parties,  to  be  collected  from  the  whole  instrument;  the 
law  will  rather  do  violence  to  some  of  the  words,  than  break 
through  the  intent  of  the  parties,  by  construing  it  to  be  a  lease, 
when  the  intent  is  manifestly  otherwise.  An  instrument  com- 
menced with  a  recital  that  it  had  been  agreed  between  the  parties 
that  the  premises  should  be  improved  by  the  defendant,  and  let 
to  the  plaintiff  upon  a  certain  rent,  "which  lease  the  said  U.  B. 
(plaintiff's  lessor)  hath  on  his  part  agreed  to  take  from  the  said 
J.  D.  (the  defendant)  when  the  premises  shall  be  so  altered  and  im- 
proved." The  instrument  specified  the  alterations  and  improve- 
ments which  were  to  be  made,  and  then  followed  a  formal  lease 
of  the  premises  to  hold  from  the  time  the  improvements  were 
made.  It  was  found  impossible  to  make  the  improvement  in  the 
old  building,  and  it  was  therefore  taken  down  and  a  new  one 
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built  in  its  place.  The  instrument  contained  a  clause  that  the 
plaintiff  should  have  the  premises,  ''from  the  day  that  the  said 
store  and  cellar  shall  he  altered  and  improved  in  the  manner  above 
mentioned;"  it  was  held,  that  on  the  whole  instrument,  this  was 
an  agreement  for  a  lease,  and  not  a  lease  of  present  demise. 
Jackson  v.  Delacroix,  2  Wend.,  433. 

Where  there  is  no  express  agreement,  between  landlord  and 
tenant,  as  to  the  price  to  be  paid  by  the  latter  for  the  use  and 
occupation  of  the  premises,  the  landlord  ought  to  be  allowed 
what  the  use  of  the  premises  is  reasonably  worth ;  and  the  fact 
that  a  conversation  had  taken  place  between  the  parties,  in  which 
both  parties  supposed  an  agreement  had  been  made  as  to  the 
amount  of  rent  to  be  paid,  will  not  prevent  the  landlord  from 
recovering  upon  an  implied  agreement,  where  it  appears  that  the 
parties  differed  in  their  understanding  as  to  the  amount  which 
was  to  be  paid.  Scranton  v.  Booth,  29  Barb.,  171.  But  there  can- 
not be  a  recovery  upon  an  implied  promise,  when  there  is  an 
express  agreement.  Harris  v.  Story,  2  E.  D.  Smith,  364;  Wood 
v.  Edwards,  19  Johns.,  205.  Where  one  goes  into  the  possession 
of  lands  under  a  contract  to  purchase  them,  and  not  as  tenant, 
and  in  consequence  of  the  vendor's  failing  to  perform  the  con- 
tract, the  purchaser  abandons  the  premises,  he  will  not  be  liable 
either  for  rent,  or  for  use  and  occupation.  Sylvester  v.  JRalston,  31 
Barb.,  286.  And  so  where  there  is  a  contract  for  the  purchase 
of  land,  under  which  the  purchaser  enters  into  possession,  but  he 
afterwards  refuses  to  complete  the  purchase,  the  vendor  cannot 
maintain  an  action  against  him  to  recover  for  the  use  and  occu- 
pation, because  the  relation  of  landlord  and  tenant  was  not 
created  by  the  contract.  Smith  v.  Stewart,  6  Johns.,  46;  Jaclcson 
v.  Walker,  7  Cow.,  637 ;  Dolittle  v.  Eddy,  7  Barb.,  75. 

The  vendor,  however,  is  not  remediless,  for  he  may  sue  for  the 
breach  of  the  agreement  in  not  paying  the  purchase-money  ;  or, 
if  the  purchaser  is  in  default,  and  refuses  to  complete  the  pur- 
chase, the  vendor  may  turn  him  out  by  an  action  of  ejectment, 
and  then  recover  damages  by  way  of  the  mesne  profits,  &c. 
Smith  v.  Stewart,  6  Johns.,  46  ;  Jackson  v.  Walker,  7  Cow.,  637  ; 
and  see  Dolittle  v.  Eddy.  7  Barb.,  75,  where  it  was  held  that  the 
vendor  might  re-enter  and  take  possession  peaceably.  An  agree- 
ment to  sow  different  kinds  of  grain  upon  a  farm,  and  to  yield  a 
certain  proportion  of  each  kind  of  crop  to  the  owner  of  the  land, 
is  an  agreement  to  work  the  land  on  shares,  and  not  a  lease  of 
such  land  ;  and  therefore  no  action  will  lie  by  the  owner  of  the 
land  to  recover  rent  for  the  use  of  the  land.  Caswell  v.  Districh, 
15  Wend.,  379  ;  Ha/rrower  v.  Heath,  19  Barb.,  331 ;  Putnam  v 
Wise,  1  Hill,  234 ;  Tripp  v.  Riley,  15  Barb.,  333 ;  Dinehart  v. 
Wilson,  15  Barb.,  595. 

A  contract  was  entered  into  between  H.,  the  owner  of  a  farm, 
and  one  M.,  by  which  the  latter  agreed  that  he  and  his  wife  would 
work  for  H.  one  year  ;  M.  was  to  labor  on  the  farm,  and  his  wife 
to  perform  the  duties  of  housekeeper.    The  price  for  the  year's 
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services  was  to  be  $160.  M.,  with  his  wife,  accordingly  moved 
into  a  house  on  the  farm,  carrying  with  them  their  household 
furniture,  and  entered  upon  the  performance  of  the  contract. 
Subsequently,  H.  having  become  dissatisfied  with  M.'s  conduct, 
ordered  him  to  quit  his  service,  and  to  leave  the  house,  which  M. 
declined  to  do;  whereupon,  H.  entered  the  house  and  put  the 
furniture  out  of  it ;  M.  then  sued  H.  in  trespass ;  but  it  was  held, 
that  the  agreement  between  the  parties  did  not  constitute  the 
relation  of  landlord  and  tenant,  but  merely  that  of  master  and 
servant,  and  that  consequently  the  action,  if  any,  should  have 
been  for  the  breach  of  the  contract  to  employ  him  a  year.  Hay- 
wood v.  Miller,  3  Hill,  90.  The  court  said,  "  True,  it  is  assumed 
by  the  contract  that  the  defendant  below  should  furnish  a  house, 
and  so  does  every  master  agree  to  furnish  a  house,  or  house  room, 
which  is  the  same  thing,  for  his  domestic  servants.  It  does  not 
follow,  that  when  he  becomes  dissatisfied  and  gives  his  servant 
warning  to  depart,  and  the  latter  refuses,  that'the  master  may 
not  turn  the  servant  away  and  remove  his  goods.  To  be  sure, 
the  master  does  this  under  peril  of  paying  damages  for  a  breach 
of  the  contract  with  his  servant,  if  he  cannot  show  good  grounds 
for  dismissing  him.  But  he  is  not  a  trespasser,  whether  he  have 
good  cause  or  not."  People  v.  Annis,  45  Barb.,  304. 

But  there  may  be  cases  in  which  the  servant  agrees  to  work  for 
a  year  for  a  stipulated  sum,  and  in  which  he  hires  a  house  of  his 
employer  for  a  year  at  a  given  price,  and  in  such  cases,  the  rela- 
tion of  landlord  and  tenant  would  exist  by  the  express  agreement 
of  the  parties.  And  unless  the  agreement  gives  the  employer 
some  right  to  turn  the  tenant  out  of  the  house,  for  quitting  his 
service  or  for  some  other  specified  cause,  he  would  not  be  justified 
in  turning  the  tenant  out,  as  was  done  in  Haywood  v.  Miller ; 
because,  in  that  case,  it  was  expressly  decided  that  the  relation 
of  landlord  and  tenant  did  not  exist. 

Lease  oy  estoppel]  When  a  man  grants  a  lease  under  seal,  he  is 
not  permitted  to  avoid  his  own  grant  by  proving  that  he  had  no 
interest  in  the  demised  premises,  unless  he  is  a  public  trustee 
acting  under  some  public  authority,  &c.  And  if  one  leases  lands 
when  he  is  not  owner  of  them,  but  he  subsequently  acquires  title 
to  them,  he  will  be  estopped  from  denying  the  validity  of  the  lease. 
Bac.  Ab.  Leases,  A.  Where,  in  an  action  for  rent,  the  lease  is 
admitted  by  the  defendant  to  have  been  made  with  the  plaintiff 
as  his  landlord,  the  defendant  cannot  deny  his  landlord's  title, 
and  resist  a  recovery  on  the  ground  that  a  third  person  is  the 
real  owner.  Jackson  v.  Whedon,  1  E.  D,  Smith,  141;  and  see 
Ingraham  v.  Baldwin,  12  Barb.,  9;  $.  ft,  5  Seld.,  45.a 

But  a  tenant  may  show  an  outstanding  title  against  his  land- 
lord, where  the  title  of  his  landlord  has  expired,  or  has  been 
extinguished,  since  the  relation  of  landlord  and  tenant  between 
them  was  created.  Jackson  v.  Rowland,  6  Wend.,  666.  The  plain- 
tiff being  the  owner  by  assignment  from  the  original  lessee,  of 
the  residue  of  a  term  of  three  years,  gave  notice  to  the  defendant, 

(a)*  Note  58. 
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who  was  a  sub-tenant  holding  under  such  original  lessee,  and 
whose  term  was  then  expiring,  that  in  case  such  sub-tenant  should 
hold  over,  the  plaintiff  would  consider  the  premises  as  taken  by 
him  for  the  term  of  one  year,  at  the  rent  of  $1,500,  per  annum, 
payable  quarterly,  at  the  same  time  giving  him  notice  of  his  title 
as  assignee  of  the  lease.  The  defendant  made  no  reply,  but  held 
over  and  continued  to  occupy  the  premises,  and  it  was  held :  1.  That 
this  was  a  virtual  assent  to  the  terms  prescribed  in  the  notice, 
and  created  a  privity  of  contract  between  the  parties;  2.  That 
the  defendant,  if  liable  at  all,  was  liable  under  the  contract,  and 
that  evidence  tending  to  show  that  the  premises  were  worth  less 
than  $1,500  a  year  was  immaterial,  and  properly  excluded  at  the 
trial ;  and,  3.  That  the  defendant  was  at  liberty  to  show  that  the 
assignment  to  the  plaintiff,  by  the  original  lessee  of  his  term, 
was  made  for  the  purpose  of  securing  a  debt,  and  that  such  debt 
had  been  fully  paid  at  the  time  when  the  notice  was  served  on 
the  defendant  by  the  plaintiff.  Despard  v.  WaTbridge,  1  B.  P. 
Smith,  374. 

This  defense  is  not  a  violation  of  the  rule,  that  a  tenant  cannot 
deny  the  title  of  his  landlord ;  because  in  this  case,  the  tenant 
did  not  obtain  the  possession  of  the  premises  by  a  contract  with 
the  plaintiff;  and  again,  it  was  an  offer  to  show  that  the  land- 
lord's title,  if  he  had  any,  had  expired  or  was  extinguished.  lb. 
And  see,  Jackson  v.  Rowland,  6  Wend.,  666. 

Description  or  identity  of  premises.]  Any  general  description 
of  the  premises  is  sufficient  if  it  is  such  that  the  premises  may 
be  distinguished  and  identified  by  it.  And  if  the  description  is 
ambiguous,  the  real  intent  may  be  shown  by  parol  evidence  so 
far  as  it  relates  to  the  description  or  identity  of  the  property. 
Spencer  v.  Bdbcock,  22  Barb.,  326. 

Where  a  party  leases  to  others  his  "farm  and  farm  house  there- 
on," this  does  ,not  operate  as  a  restriction,  so  as  to  exclude  the 
lessees  from  the  right  to  the  possession  of  other  houses  on  the  farm. 
The  whole  farm  being  let  to  the  lessees,  without  any  exception  or 
reservation  of  houses,'  the  mere  omission  to  specify  two  houses 
thereon,  occupied  by  others,  will  not  amount  to  a  positive  exclu- 
sion of  the  lessees  from  them.  A  lease  of  a  farm,  consisting  of 
a  specified  number  of  acresr  embraces  all  the  buildings  upon  the 
land,  whether  specified  or  not.  Hay  v.  Cumberland,  25  Barb.,  594. 

When  a  landlord  leases  premises  to  a  tenant,  he  gives  or  grants 
with  the  premises  all  such  appurtenances  and  accompaniments  as 
properly  belonged  to  them,  with  all  such  rights  of  way  as  are 
necessary  to  enable  the  tenant  to  have  that  use  and  enjoyment 
of  the  premises  demised,  for  which  the  rent  is  agreed  to  be  paid. 
Any  thing  necessary  to  the  use  and  enjoyment  of  the  demised 
premises  for  the  purposes  intended  by  the  parties  must  be  implied, 
where  it  is  not  expressed  in  the  lease.  Kelsey  v.  Durlm,  33  Barb., 
410.  And  where  a  lease  stated  that  the  premises  were  demised 
to  be  used  as  a  soda,  saleratus  and  drug  factory,  with  a  right  to 
use  a  steam  engine  and  furnace  therein ;  it  was  held,  that  this 
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clause  was  designed  to  enable  the  tenants  to  introduce  their 
engine,  and  the  necessary  vessels  and  apparatus  into  the  build- 
ing, and  involved  the  right  to  make  an  opening  in  the  wall,  for 
that  purpose,  if  necessary.  lb. 

When  the  lease  is  in  writing,  and  it  describes  the  premises 
leased  with  clearness  and  certainty,  parol  evidence  is  not  admis- 
sible to  explain  or  contradict  such  description.  But  if  no  descrip- 
tion is  given,  then  parol  evidence  is  admissible  for  the  purpose 
of  applying  the  lease  to  its  proper  subject  matter  and  identity  of 
premises.a  So  if  a  lease  purports  to  lease  a  farm,  or  a  house  and 
lot,  without  any  practical  description  of  it,  and  the  landlord  has 
several  farms,  or  houses  and  lots,  parol  evidence  will  be  admissible 
for  determining  which  farm,  or  which  house  and  lot  was  intended. 
So,  again,  if  the  description  is  contradictory,  or  is  partially  cor- 
rect and  partially  incorrect,  parol  evidence  is  admissible  to  show 
which  is  the  true  description.  Lush  v.  Druse,  4  Wend.,  313. 

Duration  of  term.']  It  is  sometimes  the  case  that  parties  differ 
in  relation  to  the  time  when  the  term  of  a  lease  commences,  and 
when  the  payments  become  due  under  the  lease.  Leases  are 
sometimes  drawn  in  such  a  manner  that  no  reasonable  dispute 
can  occur.  But,  in  other  cases,  the  language  is  ambiguous  or 
indefinite,  and  resort  must  then  be  had  to  some  method  of  set- 
tling the  question.  If  the  lease  is  limited  to  commence  "from 
the  date,"  or  "from  the  day  of  the  date,"  the  words  are  either 
inclusive  or  exclusive,  according  to  the  context  and  subject 
matter  of  the  written  instrument,  and  the  apparent  intention  of 
the  contracting  parties. 

When  a  lease  is  executed  before  the  time  when  the  term  is  to 
commence,  and  it  declares  that  the  premises,  describing  them, 
are  leased  to  the  lessee  for  a  specified  term,  as  for  one  year,  from 
the  first  day  of  May  next  ensuing,  it  is  a  general  rule  that  the 
first  day  of  May  is  included,  unless  there  is  some  clause  in  the 
lease  to  modify  that  construction.  The  case  of  Wilcox  v.  Wood,  9 
Wend.,  346,  348,  does  not  conflict  with  this  statement.  The  court 
said:  "If  it  is  from  the  first  day  of  May,  or  from  the  day  of  the 
date,  and  the  lease  is  dated  the  first  day  of  May,  then,  according 
to  the  rule  in  England,  as  at  present  understood,  the  first  day  is 
included.  I  know  of  no  decision  in  this  state  settling  that  precise 
point." 

B.,  the  defendant,  leased  certain  premises  to  M.,  who  assigned 
his  interest  to  D.,  the  plaintiff;  the  lease  was  dated  January 
25th,  1853,  and  the  premises  were  declared  to  be  leased  "  from 
the  first  day  of  April  next,  for  and  during  and  until  the  full 
end  and  term  of  five  years,"  thence  next  ensuing,  &c,  yield 
ing  and  paying  therefor  unto  the  lessor,  yearly  arid  every  year, 
the  yearly  rent  or  sum  of  $4,000,  "in  equal  quarterly  payments, 
to  wit.,  on  the  first  days  of  April,  July,  October  and  January,  in 
each  and  every  year  during  the  said  term."  The  premises  were 
leased  for  the  manufacture  of  brick,  and  the  lease  contained  a 
covenant  on  the  part  of  the  lessee,  to  the  effect  that  he  would  at 

(a)  Note  59. 
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all  times  have  and  leave  upon  the  said  yard,  brick  enough  to 
secure  one  quarter's  rent,  and  in  case  of  default  in  the  payment 
of  such  rent,  the  lessor  was  authorized  either  to  re-enter  and  take 
possession  of  the  premises,  or  to  enter  upon  said  yard  and  take 
therefrom,  and  sell  at  fair  market  prices,  brick  enough  to  pay  the 
rent  so  in  arrear  and  unpaid;  it  was  held,  that  the  term  com- 
menced on  the  first  day  of  April,  1853,  and  included  that  day ; 
and  that  the  first  quarter's  rent  was  payable  on  that  day,  in 
advance;  and  it  was  also  held,  that  the  rent  for  the  quarter  com- 
mencing October  1st,  1854,  and  ending  January  1st,  1855,  was 
payable,  by  the  terms  of  the  lease,  on  the  first  day  of  October, 
in  advance ;  and  that  upon  its  remaining  unpaid,  the  lessor  was 
justified  in  entering  upon  the  premises  and  selling  brick  enough 
to  satisfy  such  rent.  Deyo  v.  Bleakley,  24  Barb.,  9.  A  lease  may 
also  -contain  expressions  which  will  exclude  the  first  day  named, 
because  the  intention  will  always  prevail,  if  it  can  be  ascertained. 
Ordinarily  it  is  not  expected  that  rent  will  be  paid  in  advance, 
unless,  as  in  the  last  case,  the  contract  evidently  shows  that  to  be 
the  intention  of  the  parties.  But,  generally,  the  rent  is  payable 
at  the  end  of  the  term  of  the  year,  when  it  is  a  yearly  hiring. 

The  rent  is  the  return  or  compensation  which  the  lessor  receives, 
and  which  the  lessee  pays  for  the  use  of  the  land;  and,  in  the 
absence  of  any  agreement  to  the  contrary,  it  is  but  reasonable 
that  the  tenant  should  have  the  use  of  the  land  before  he  is 
required  to  pay  for  it.  See  Thornton  v.  Payne,  5  Johns.,  74,  76. 

A.  executed  to  D.  a  lease  of  certain  premises  for  one  year;  and 
the  lease  also  contained  a  clause  in  these  words,  "D.  to  have  the 
privilege  to  have  the  premises  for  one  year,  one  month  and  twenty 
days  longer,  but  if  he  leaves,  he  is  to  give  four  months'  notice 
before  the  expiration  of  this  lease;"  it  was  held,  that  the  lease 
created  a  term  for  the  full  period  of  two  years,  one  month  and 
twenty  days,  defeasible  at  the  election  of  the  tenant,  after  one 
year,  by  giving  notice  of  his  intention  to  leave  the  premises,  four 
months  previous  to  the  end  of  the  year.  Chretien  v.  Doney,  1 
Oomst.,  419,  422.  The  court  said,  "The  lease  from  Chretien  to 
Doney  was  a  lease  for  one  year;  or  for  two  years,  one  month  and 
twenty  days,  at  the  option  of  Doney.  Doney's  election  to  give 
up  the  premises  at  the  end  of  the  first  year,  was  to  be  signified 
by  a  notice  of  at  least  four  months  before  the  expiration  of  that 
year.  If  he  failed  to  give  the  notice  the  contract  became  a  lease 
for  the  longer  time."  A  lease  was  executed  for  a  term  commenc- 
ing the  1st  day  of  July,  1853,  and  ending  the  1st  day  of  July, 
1855,  "with  the  privilege  of  two  years  more,  if  desired,"  one 
month  before  the  expiration  of  the  period  specified,  at  a  certain 
yearly  rent,  to  be  paid  monthly  during  the  time,  with  a  clause 
expressing  that  the  lessees  had  hired  and  taken  the  premises 
"for  the  term  and  at  the  rent  aforesaid,"  and  that  they  agreed  to 
pay  the  rent;  it  was  held,  that  it  was  not  contemplated  by  the 
parties,  that,  in  case  the  lessees  should  desire  the  premises  for 
the  additional  two  years,  that  a  new  lease  should  be  made. 
Wait        25 
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embracing  the  further  time ;  but  that  it  was  intended  that  the 
present  lease,  on  notice  being  given,  should  cover  the  whole 
period.  And  that  the  agreement  to  pay  rent  was  co-extensive 
with  the  entire  term  of  the  lease,  not  only  as  it  was  originally 
fixed,  but  as  it  should  be  extended  according  to  the  provisions 
of  the  lease.  House  v.  Burr,  24  Barb.,  525. 

Where  premises  are  leased  "for  the  term  of  one  year  and  an 
indefinite  period  thereafter,"  at  an  annual  rent  which  the  lessee 
agrees  to  pay,  and  he  enters  and  occupies  several  years,  he  is  the 
owner  of  an  estate  as  tenant  from  year  to  year,  arising  out  of 
the  original  demise.  Pugsley  v.  AiJcin,  1  Kern.,  494. 

Holding  over  oy  tenant^  A  tenant  may  hold  over  in  possession 
of  premises  in  either  of  two  ways :  1.  By  wrongfully  and  will- 
fully holding  over  against  the  will  of  the  landlord ;  or,  2.  By 
remaining  with  the  implied  assent  of  the  landlord,  if  any  tenant 
for  life  or  for  years,  or  if  any  other  person  who  may  have  come 
into  the  possession  of  any  lands  or.  tenements,  under  or  by  collu- 
sion with  such  tenant,  shall  willfully  hold  over  any  lands  or  tene- 
ments after  the  termination  of  such  term,  and  after  demand  made 
and  one  month's  notice  in  writing  given  in  the  manner  prescribed 
by  law,  such  tenant  will  be  liable  to  pay  double  the  yearly  value 
of  the  premises  so  held,  and  also  all  damages  which  the  landlord 
may  sustain.  3E.  S.,  36,  §  11,  5th  ed. 

But,  in  ordinary  cases  of  a  yearly  renting,  when  a  tenant  holds 
over,  without  any  such  notice,  or  without  any  objection  being 
made  by  the  landlord,  it  will  be  presumed  that  both  parties  are 
willing  to  continue  the  tenancy  on  the  terms  of  the  prior  lease. 
Abeel  v.  Badcliff,  15  Johns.,  505;  JEvertson  v.  Sawyer,  2  Wend.,  507. 
If,  however,  the  prior  term  was  for  less  than  a  year,  then  the 
annual  rent  will  not  be  fixed  at  the  rate  of  the  prior  term  ;  and 
evidence  of  the  actual  value  is  proper.  Evertson  v.  Sawyer,  2 
Wend.,  507. 

Where  a  lease  for  a  term  of  years  contains  a  covenant  on  the 
part  of  the  landlord,  that  at  the  expiration  of  the  term,  the  tenant 
shall  be  paid  the  appraised  value  of  a  dwelling  house  to  be  erected 
by  him  on  the  premises,  or  that  a  new  lease  for  the  same  term  of 
years,  at  an  appraised  rent  (excluding  from  the  appraisement  the 
value  of  the  dwelling  house),  shall  be  granted  to  him ;  the  ten- 
ant, at  the  expiration  of  the  term,  is  entitled  to  retain  the  posses- 
sion until  the  covenant  shall  be  performed  by  the  landlord  or  his 
representatives.  But  the  tenant  so  retaining  the  possession  is 
not  discharged  from  the  payment  of  rent,  but  is  subject  to  the 
general  rule,  that  a  tenant  holding  over  after  the  expiration  of 
his  lease,  with  the  consent  of  the  landlord,  becomes  a  tenant  from 
year  to  year,  subject  to  all  the  terms  and  conditions  of  the  origi- 
nal lease/  The  landlord,  however,  is  equally  bound  by  the  same 
rule,  and  therefore,  in  an  action  for  use  and  occupation,  can  reco- 
ver no  more  than  the  rent  originally  reserved.  He  is  not  entitled 
to  the  increased  value  ot  the  premises.  Holsman  v.  Abrams,  2 
Duer,  435. 

(a)  Note  60. 
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Rights  and  obligations  of  parties.]  In  all  leases  there  is  an  im- 
plied agreement  that  the  lessor  will  give  the  lessee  possession  of  the 
premises  at  the  time  agreed  on  for  the  commencement  of  the  term? 
And  in  an  action  by  a  lessee  against  a  lessor,  to  recover  dama- 
ges for  a  refusal  to  give  possession  of  the  demised  pvemises,  the 
plaintiff  may  recover  the  damages  arising  from  expenses  incurred 
in  preparing  to  remove  to  and  occupy  the  premises,  together  with 
the  difference  between  the  real  value  of  the  rent  and  the  sum 
agreed  to  pe  paid.  But  he  is  not  entitled  to  recover  the  profits 
which  he '  might  have  made  in  his  business,  had  he  occupied  the 
premises.  Giles  v.  O'Toole,  4  Barb.,  261. 

But  the  usual  covenants  of  title  and  for  quiet  enjoyment  in  a 
lease,  import  no  more  than  that  the  lessor  has  at  the  time  such  a 
title  to  the  demised  premises  as  enables  him  to  give  the  lessee 
a  legal  right  of  entry  and  enjoyment  during  the  term.  Such  cov- 
enants, however,  import  no  warranty,  express  or  implied,  as 
respects  the  acts  of  strangers ;  and  hence;  if  the  lessee  be  prevented 
from  entering  into  possession  of  the  demised  premises  by  a  former 
tenant  whose  term  has  expired,  the  remedy  is  to  be  sought  against 
the  latter,  and  not  against  the  lessor.  Gardner  v.  Keteltas,  3  Hill, 
330;  Mechanics',  Sec,  Co.  v.  Scott,  2  Hilt.,  550;  and  seeLaFarge 
v.  Mansfield,  31  Barb.,  345.b 

But  if  the  premises,  or  any  material  portion  of  them,  are  in  the 
actual  occupation  of  a  third  person  at  the  time  when  the  lease  is 
made,  and  such  third  person  claims  title  to  the  part  of  the  premises 
so  held  by  him  adversely  to  the  lessor,  and  he  retains  such  pos- 
session of  the  premises,  the  landlord  cannot  recover  any  rent  of 
the  lessee,  who  may  abandon  the  premises  and  refuse  to  occupy 
a  portion  of  them,  or  to  pay  any  rent  for  any  part  thereof.  Hay 
v.  Cumberland,  25  Barb.,  594;  Mechanics1,  Sec,  Go.  v.  Scott,  2  Hilt., 
550;  Gardner  v.  Keteltas,  3  Hill,  330.  And  if  the  premises  are 
occupied  by  one  who  has  a  title  superior  to  that  of  the  lessor,  so 
that  the  lessee  cannot  obtain  possession,  the  lessor  will  be  liable 
to  an  action  for  a  breach  of  his  agreement.  lb. 

The  tenant  of  a  farm  is  bound,  without  express  covenants,  to 
manage  and  cultivate  it  in  such  manner  as  may  be  required  by 
good  husbandry  and  the  usual  course  of  management  of  such 
farms  in  that  vicinity.  Where  a  farm  is  taken  by  a  tenant  for 
agricultural  purposes,  the  manure  made  upon  it  belongs  to  the 
farm  and  not  to  the  tenant ;  and  at  the  expiration  of  his  term,  the 
tenant  has  no  right  to  remove  or  dispose  of  it.  Middlebroolc  v. 
Corwin,  15  Wend.,  169.  But  where  a  farm  is  let  on  shares  for 
cultivation,  and  wheat  is  raised  thereon  by  the  tenant,  the  straw 
is  a  part  of  the  crop,  and  belongs  to  each  of  the  parties  as  tenants 
in  common,  according  to  his  proportion  of  interest  in  it,  unless' 
there  is  some  stipulation  or  custom  to  the  contrary.  It  does  not 
necessarily  belong  to  the  farm,  nor  is  there  any  general  usage 
requiring  it  to  be  used  as  manure  upon  the  land  where  it  grew. 
Fobes  v.  Shattuck,  22  Barb.,  568.e 

The  same  rule  would  apply  to  a  case  of  landlord  and  tenant 

(a)  Note  61.        (6)  Note  62.       (c)  Nora  63. 
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because  the  tenant  would  not  be  bound  to  leave  the  straw  as 
manure,  unless  there  was  some  agreement  to  that  effect.  But 
( he  rule  itself  is  applicable  in  those  cases  only  in  which  the  man- 
ure was  made  upon  the  farm  in  the  ordinary  course  of  husbandry ; 
and  therefore,  a  tenant  of  a  livery  stable  may  remove  the  manure 
which  has  been  made  on  the  premises  during  his  term.  The  rea- 
son which  requires  manure  to  be  left  upon  a  farm  by  a  tenant, 
does  not  apply  in  such  a  case,  because  the  manure  is  not  made 
from  the  products  of  the  land  as  in  the  case  of  a  farm,  and  tbe 
manure  is  not  necssary  to  keep  the  premises  in  condition.  Cwrroll 
v.  Newton,  17  How.  Pr.,  189;  MiddlebrooJc  v.  Corwin,  15  Wend., 
169;  Daniels  v.  Pond,  21  Pick.,  367. 

When  an  ordinary  house  and  lot  is  leased  in  a  village,  or  else- 
where, the  tenant  may  remove  the  manure,  because  the  reason 
which  requires  it  to  be  left  on  a  farm  does  not  apply  to  an  ordi- 
nary tenancy  of  a  house  and  lot.  There  are  many  things  which 
a  tenant  may  remove,  although  they  would  ordinarily  be  con- 
sidered fixtures.  The  cases  will  be  considered  under  the  title 
"Fixtures." 

The  tenant  must  use  the  premises  for  the  purposes  for  which 
they  were  leased,  and  if  he  uses  them  otherwise,  to  the  injury  of 
the  lessor,  an  action  will  lie  to  recover  the  damages  which  result 
therefrom.  Be  Forest  v.  Byrne,  1  Hilt.,  43.  So  an  action  will  lie, 
if  a  tenant  makes  material  alterations  in  the  premises  without  the 
consent  of  the  lessor.  Engle  v.  Owen,  3  Duer,  15. 

The  first  story,  with  the  basement  and  sub-cellar  of  a  four  story 
store,  was  leased  to  the  plaintiffs,  and  the  three  upper  stories  to 
the  defendant,  at  the  same  time,  each  with  the  appurtenances. 
The  entrance  to  the  upper  stories  was  from  the  front,  over  a  short 
entry  leading  to  a  staircase.  This  entry  was  separated  from  the 
residue  of  the  first  floor  by  three  folding  doors,  with  bolts  to  fasten 
on  each  side.  There  was  a  hatchway  in  the  floor  of  the  same 
entry,  leading  to  the  basement  and  cellar,  over  which  hatch  a 
tackle  and  fall  were  placed,  for  elevating  or  lowering  goods,  the 
wheel  of  which  was  in  the  attic,  and  it  was  worked  by  ropes 
passing  down  through  the  respective  floors.  The  keeping  open 
of  the  folding  doors,  during  business  hours,  was  a  great  advan- 
tage to  the  occupant  of  the  first  floor.  The  opening  of  the  hatch 
in  that  floor  obstructed  the  passage  to  the  upper  stories,  unless 
persons  passed  through  the  folding  doors.  In  a  contest  as  to  the 
rights  of  the  respective  tenants,  it  was  held :  1.  That  the  tenant 
of  the  first  and  sub-stories  had  the  right  to  use  the  hatchway  in 
the  entry,  and  the  tackle  and  fall,  for  depositing  goods  in  the 
basement  and  cellar,  and  for  elevating  them  therefrom,  making 
use  of  them  in  good  faith,  and  not  keeping  the  hatch  open 
unnecessarily  ;  2.  That  the  tenant  of  the  first  floor  had  the  right 
to  keep  the  folding  doors  open,  during  business  hours  in  the  day 
time,  free  from  the  control  of  the  tenant  of  the  lofts,  and  that 
each  had  the  right  to  close  and  fasten  them  at  night ;  3.  That  the 
tenant  of  the  lofts  might  pass  in  and  out  through  the  folding 
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doors,  when  the  hatchway  was  in  use  by  the  tenant  of  the  first 
floor.  Browning  v.  Dalesme,  3  Sand.,  13. 

Where  there  are  several  tenants  who  occupy  the  same  build- 
ing, and  each  of  them  has  the  privilege  of  using  the  water  pipes, 
water  closets,  &c,  which  each  has  separately  under  his  own  right 
of  use  and  occupation,  no  action  can  be  maintained  against  either 
of  them  for  the  damages  which  result  from  negligence  in  the 
use  of  such  pipes,  &c,  unless  it  is  proved  that  the  injury  arose  from 
the  negligence  of  the  person  sued.  Moore  v.  Qoedel,  7  Bosw.,  591, 
598.*  Where  two  or  more  persons  have  the  use  of  such  fixtures 
in  common,  under  a  right  of  use  or  occupation  held  by  them 
jointly,  so  that  the  use  and  control  of  the  premises  is  joint,  the 
responsibility  for  the  proper  use  and  proper  care  of  the  fixtures 
may  be  joint ;  so  that  the  liability  attaches  prima  facie  to  each, 
on  proof  that  negligence  has  occurred  and  damage  has  ensued. 
lb.  But  where  the  right  is  several,  each  is  responsible  only  on 
proof  of  negligence  on  his  own  part ;  and  neither  is  responsible 
for  the  negligence  of  the  other.  lb.  In  such  a  case,  the  tenant 
of  a  ground  floor  may  find  some  difficulty  in  recovering  damages 
where  there  are  several  tenants  above  him,  each  of  whom  has  the 
privilege  of  using  water  in  his  closet ;  but  he  is  merely  in  the 
situation  of  all  plaintiffs  ;  he  must  prove  a  cause  of  action,  and 
that  the  defendant  is  the  party  liable.  lb. 

"The  lessees  or  occupants  of  any  building  which  shall,  without 
any  fault  or  neglect  on  their  part,  be  destroyed  or  be  so  injured 
by  the  elements,  or  any  other  cause,  as  to  be  untenantable  and 
unfit  for  occupancy,  shall  not  be  liable  or  bound  to  pay  rent  to 
the  lessors  or  owners  thereof,  after  such  destruction  or  injury, 
unless  expressly  prescribed  by  written  agreement  or  covenant, 
and  the  lessees  or  occupants  may  thereupon  quit  and  surrender 
possession  of  the  leasehold  premises,  and  of  the  land  so  leased  or 
occupied."  Laws  1860,  ch.  345,  §  l.a  The  following  cited  cases 
were  decided  before  the  enactment  of  this  statute,  in  which  it 
was  held  that  the  tenant  was  bound  to  pay  the  rent,  even  though 
the  building  had  been  burned,  if  there  was  a  covenant  on  his  part 
to  pay  the  rent.  Sallett  v.  Wylie,  3  Johns.,  44.  But  if  the  build- 
ing was  burned  between  the  time  of  making  the  lease  and  the 
commencement  of  the  term,  and  before  the  tenant  had  gone  into 
possession,  it  was  held  that  this  discharged  the  tenant  from  the 
payment  of  the  rent.  Wood  v.  Hubbell,  5  Barb.,  601.  And  when 
a  tenant  merely  hired  a  room  or  a  portion  of  the  building,  and  it 
was  destroyed  by  fire  during  the  tenancy,  the  tenant  was  held  to 
be  discharged  from  the  payment  of  rent  after  the  destruction  of 
the  building.  Graves  v.  Berdan,  29  Barb.,  100;  Kerr  v .■Merchants' 
Exchange  Go.,  3  Edw.,  315.  So,  where  the  plaintiff  and  the  defend- 
ants entered  into  a  written  agreement  by  which  the  former  leased 
to  the  latter  a  quantity  of  houshold  furniture  then  being  in  a 
certain  hotel,  for  the  term  of  one  year  at  a  specified  rent;  it  was 
held  that  the  defendants  were  bailees  for  hire  of  the  furniture, 
and  were  responsible  upon  principles  applicable  to  that  species 

*  S.  C.  Affirmed,  7  Tiff.  527.        (a)  EToth  64 
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of  bailment.  That  they  therefore  had  a  right  to  show,  as  an 
excuse  for  not  returning  the  property,  that  it  was  destroyed  by 
fire  while  in  the  hotel  mentioned  in  the  agreement,  without  any 
fault  on  their  part.  And  that  a  provision  in  the  agreement,  that 
the  defendants  were  "to  surrender  the  property  in  as  good  condi- 
tion as  reasonable  use  and  wear  thereof  would  permit,"  was  not 
to  be  considered  as  creating  and  imposing  a  duty  or  charge  upon 
them  in  addition  to  that  which  the  law  would  imply  from  the  rela- 
tion of  the  parties,  nor  to  be  construed  in  such  a  way  as  to  make 
them  insurers  of  the  goods.  Hyland  v.  Paul,  33  Barb.,  241. 

The  non-performance  by  the  landlord  within  the  time  specified, 
of  an  independent  agreement  indorsed  upon  the  lease  to  make 
certain  improvements  in  the  demised  premises,  does  not  discharge 
the  whole  contract,  so  as  to  relieve  the  tenant  from  liability  for 
rent ;  nor  does  it  release  the  surety.  In  such  a  case,  the  tenant 
may  sue  for  damages,  or  make  the  improvements,  and  deduct  the 
expense  from  the  accruing  rent.  Ellis  v.  McCormick,  1  Hilt.,  313; 
Tibbits  v.  Percy,  24  Barb.,  39.  Such  a  deduction  is  in  the  nature 
of  a  recoupment.  Barber  v.  Rose,  5  Hill,  76;  Batterman  v.  Pierce, 
3  Hill,  171;  and  not  by  way  of  set-off.  Tuttle  v.  Tompkins,  2 
Wend.,  407. 

A  lease  of  a  saw  mill  contained  a  stipulation  that  the  lessor,  in 
case  of  a  sale  by  him  of  the  demised  property,  might  at  any  time 
terminate  the  lease  by  notice ;  and  that,  in  case  of  such  sale,  the 
lessee  should  have  two  months  notice  to  enable  him  to  "  saw  out" 
the  logs  then  on  hand,  and  then  if  any  logs  remained  over,  the 
lessee  should  have  the  privilege  to  continue  in  possession,  if  the 
lessor  so  elected  at  the  same  rate  of  rent,  until  the  logs  "on  hand" 
were  sawed ;  or,  that  he  should  be  allowed  the  extra  expense  of 
teaming  the  logs  to  an  other  mill  and  getting  them  sawed  there ; 
and  it  was  held  that  a  subsequent  sale  of  the  mill  by  the  lessor, 
and  a  demand  of  the  possession  thereof  by  him,  determined  his 
right  of  election  under  the  agreement,  and  that  he  was  liable  to 
pay  the  expense  of  removing  the  logs  left  over,  and  of  getting 
them  sawed  at  an  other  mill.  Grouch  v.  Parker,  40  Barb.,  94.  It 
was  also  held  that  the  stipulation  must  be  construed  to  include 
all  logs  which  the  lessee  had  procured  for  manufacturing  at  that 
mill,  whether  they  were  lying  in  the  mill  yard  or  in  the  basin 
where  logs  for  that  purpose  were  usually  kept,  or  were  in  the 
course  of  transportation  to  said  mill  yard  or  basin ;  provided  they 
had  been  procured  before  the  giving  of  the  notice,  in  the  usual 
course  of  business  of  the  lessee,  and  belonged  to  him,  and  were 
in  the  mill  yard  or  the  basin  at  the  expiration  of  the  two  months. 
lb.  And  also  that  the  lessee  was  entitled  to  recover  of  the  lessor 
the  expense  of  removing  the  logs  so  left  over,  and  of  sawing  them 
elsewhere,  without  waiting  until  such  expense  had  been  actually 
incurred  by  him.  lb.  And  it  was  further  held  that  the  lessee  might 
maintain  his  action,  and  recover  the  entire  difference  between  the 
cost  of  manufacturing  the  logs  on  the  demised  premises,  and  that 
of  getting  them  removed  and  sawed  elsewhere,  even  though  he 
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had  taken  an  other  person  into  partnership  in  the  business  and 
the  logs  had  become  partnership  property  before  making  a  jiew 
contract  for  their  manufacture,  and  such  new  contract  was  made 
in  the  name  of  the  partnership,  it  not  appearing  that  the  lessee's 
claim  for  damages  had  been  assigned.  lb. 

Underletting  and  assignment.']  The  general  rule  is,  that  a  ten- 
ant may  underlet  the  premises  or  any  portion  of  them ;  or  he  may 
assign  his  whole  interest  therein,  if  he  chooses,  in  the  absence 
of  an  express  agreement  not  to  underlet  or  assign.  But  there 
are  sometimes  express  covenants  inserted  in  the  lease,  that  the 
tenant  will  not  underlet  or  assign  his  interest  without  the  permis- 
sion of  the  lessor  ;  and  such  a  clause  is  valid  ;  consequently  an 
action  will  lie  for  a  breach  of  it  on  the  part  of  the  tenant.1 

There  is  a  material  difference  between  an  underletting  and  an 
assignment,  by  the  tenant,  which  is  important  to  the  underten 
ant  or  the  assignee.  An  assignment  by  the  tenant  is  a  transfer 
of  his  entire  interest,  and  the  assignee,  if  he  accepts  the  assign- 
ment, will  be  bound  to  perform  all  the  covenants  in  the  lease 
which  run  with  the  land.  But  an  underletting  of  the  premises 
retains  an  interest  in  them,  by  which  the  original  tenant  is  in  the 
nature  of  a  lessor  to  the  undertenant ;  in  other  words,  he  does 
not  part  with  the  entire  interest  in  the  premises.  If  the  tenant 
transfers  his  whole  interest  in  a  part  of  the  premises,  this  will  be 
an  assignment  of  that  part  of  the  premises,  and  the  assignee  will 
be  liable  to  the  original  lessor  for  such  a  portion  of  the  rent  as 
that  part  of  the  premises  is  liable  to  pay.  Van  Rensselaer,  Sec,  v. 
Gallup,  5  Denio,  454 ;  CJiilds  v.  Olarlc,  3  Barb.  Oh.,  52.  A  les- 
see's covenant  to  pay  assessments  runs  with  the  land,  and  binds 
the  assignee  of  the  term.  But  where  the  assignee  of  a  lessee 
demised  the  premises  for  the  residue  of  the  term,  reserving  the 
delivery  of  possession  at  the  end  of  the  term,  and  the  intermedi- 
ate possession  in  case  the  buildings  were,  destroyed  by  fire,  it  was 
held  that  this  was  not  an  assignment;  but  an  underlease.  Post  v. 
Kearney,  2  Oomst.,  394. 

Between  the  lessor  and  the  undertenant  of  the  original  lessee 
there  is  neither  privity  of  estate  nor  privity  of  contract,  and 
therefore  the  lessor  can  not  sue  the  undertenant  upon  the  les- 
see's covenant  to  pay  rent.  McFarlan  v.  Watson,  3  Oomst.,  286 ; 
Jennings  v.  Alexander,  1  Hilt.,  154.  But  where  a  lease  was  exe- 
cuted for  a  year  at  a  quarterly  rent,  and  the  defendant,  who 
entered  under  the  lessee  at  the  commencement  of  the  term,  and 
occupied  for  the  whole  year,  paid  the  first  three  quarters'  rent  to 
the  agent  of  the  lessor,  and  took  receipts  from  him  as  such  agent, 
it  was  held  that  a  jury  might  infer  an  agreement  to  pay  the  rent 
to  the  lessor,  so  as  to  sustain  an  action  in  his  name  for  use  and 
occupation  during  the  last  quarter  of  the  term.  McFarlan  v. 
Watson,  3  Oomst.,  286. 

But  where  O.  W.  B.  hired  premises,  of  which  the  plaintiff's 
assignor  was  owner  and  landlord,  and  one  O.  E.  B.  became  surety 
for  the  rent,  and  O.  "W".  B.  having  died,  O.  B.  B. took  possession 

(a)  Note  65. 
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of  the  premises,  and  sublet  them  to  the  defendant.  And  the 
plaintiff's  assignor  having  assented  to  this  by  taking  an  order 
of  O.  R.  B.  on  the  defendant  for  his  rent,  and  having  refused  to 
substitute  the  defendant  as  his  tenant  in  place  of  O.  R.  B. ;  in 
such  a  case,  the  plaintiff  can  not  recover  for  rent  of  the  defend- 
ant, the  undertenant,  although  there  was  some  evidence  of  an 
express  promise  on  his  part  to  make  a  partial  payment  in  settle- 
ment, there  being  no  evidence  of  O.  R.  B.'s  assent  to  such  pay- 
ment. Jennings  v.  Alexander,  1  Hilt.,  154,  and  cases  cited. 

In  an  action  to  recover  rent  reserved  in  a  lease,  against  a  party 
in  possession  of  the  demised  premises,  a  prima  facie  case  to 
recover  is  established  by  showing  him  to  have  been  in  actual  pos- 
session at  the  time  the  rent  became  due.  Kain  v.  Hoxie,  2  Hilt., 
311;  Williams  v.  Woodard,  2  Wend.,  487;  Provost  v.  Calder,  2 
Wend.,  517.  In  such  a  case,  the  presumption  of  law  is,  that  he 
occupied  as  assignee  of  the  original  lessee. 

This  presumption  may,  however,  be  rebutted,  and  the  party 
exonerated  from  liability  to  the  lessor,  by  showing  that  he  was 
not  assignee  in  fact,  and  had  no  interest  in  the  lease,  but  occupied 
by  permission  of  the  lessee  as  undertenant  or  otherwise.  Kain 
v.  Hoxie,  2  Hilt.,  311 ;  Quackenboss  v.  Clarice,  12  Wend.,  555 ; 
Durando  v.  Wyman,  2  Sand.,  597.  And  where  it  appears  that 
the  party  thus  in  possession  did  not  possess  the  entire  estate  of 
the  original  lessee  in  the  term  demised,  no  recovery  can  be  had. 
Kain  v.  Hoxie,  2  Hilt.,  311;  Williams  v.  Woodard,  2  Wend.,  487; 
Provost  v.  Colder,  2  Wend.,  517;  Quackeriboss  v.  Clarice,  12  Wend., 
555;  Durando  v.  Wyman,  2  Sand.,  597. 

A  general  assignment  for  the  benefit  of  creditors,  which  does 
not  specifically  mention  the  lease,  does  not,  of  itself,  make  the 
assignee  liable  as  assignee  of  the  lease.  His  entry  upon  and 
occupation  of  the  demised  premises  are  sufficient  prima  facie  to 
charge  him  with  the  rent  as  assignee ;  but  he  may  rebut  the  pre- 
sumption arising  from  such  occupation,  and  prove  that  he  refused 
to  take  an  assignment  of  the  lease.  Bagley  v.  Freeman,  1  Hilt., 
196,  and  see  the  cases  last  cited.3. 

When  a  person  takes  an  assignment  of  a  lease,  he  enters  into 
the  place  of  the  lessee  and  takes  the  premises  subject  to  the 
accruing  rent.  This  is  the  legal  effect  of  the  written  contract; 
and  any  proof  to  show  that  the  lessee  and  assignor  agreed  to  pay 
the  rent  which  should  thereafter  become  due,  would  contradict  the 
written  contract;  and,  therefore,  parol  evidence  for  that  purpose 
is  inadmissible.  Graves  v.  Porter,  11  Barb.,  592.  An  assignee  is 
liable  only  for  rents  accruing,  or  covenants  broken  while  he  is 
assignee.  Armstrong  v.  Wheeler,  9  Cow.,  88;  Childs  v.  Clark,  3 
Barb.  Oh.  52 ;  Day  v.  Swackhammer,  2  Hilt.,  4. 

The  assignee  may  assign  his  interest,  and  his  liability  to  the 
lessor  ceases  from  the  time  that  such  assignment  is  made.  Io., 
and  Astor  v.  I/Amoreaux,  4  Sand.,  524.  A  mere  consent  on  the 
part  of  the  lessor  that  the  lessee  may  assign  his  interest  in  the 
lease  does  not  discharge  such  lessee  from  liability  for  the  rent 

(a)  Note  66. 
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which  may  accrue  while  the  premises  are  occupied  by  his  assignee. 
Tlouse  v.  Burr.  24  Barb.,  525  ;  Damb  v.  Hoffman,  3  E.  D.  Smith, 
361.  The  lessor  may  recover  rent  of  either  the  lessee  or  his 
assignee  in  such  a  case.  lb.  If,  however,  there  is  a  valid  surren- 
der of  the  term  by  the  lessee,  which  is  accepted  by  the  lessor,  and 
the  latter  then  leases  the  premises  to  the  assignee  of  the  lessee, 
this  will  discharge  the  lessee  from  liability  for  rent  which  accrues 
after  such  surrender.  lb. ;  Whitney  v.  Meyers,  1  Duer,  266.a 

Where  it  appears,  in  an  action  by  a  lessor  for  rent,  against  a 
person  alleged  to  be  an  assignee  of  the  lessee,  that  the  defendant 
is  in  possession  under  the  lease  and  with  the  assent  of  the  lessee, 
and  that  he  has  all  the  benefits  of  an  actual  assignee,  he  will  be 
estopped  from  setting  up  that  he  is  assignee  by  a  parol  agree- 
ment only,  and  not  by  a  valid  written  instrument.  But  if  the 
defendant  is  in  possession  as  an  undertenant  only,  he  may  show 
that  fact.  Carter  v.  Hammett,  12  Barb.,  253.  The  original  lessee 
will  remain  liable  on  his  covenants  to  pay  rent,  for  any  breach 
during  the  term,  notwithstanding  he  may  have  assigned  his 
interest  therein,  unless  the  lessor  accepts  a  surrender  of  the  lease, 
or  does  some  act  equivalent  to  a  new  letting  of  the  premises  to 
the  assignee  of  the  lessee.  Damb  v.  Hoffman,  3  E.  D.  Smith,  361 ; 
House  v.  Burr,  24  Barb.,  525  ;  Jaclcson  v.  Brownson,  7  Johns., 
227.  And  this  liability  extends  to  a  breach  of  any  other  cove- 
nant, as  well  as  to  that  in  relation  to  the  payment  of  rent.  lb. 

Where  a  tenant  of  lands,  under  a  lease  containing  a  right  of  re- 
entry for  default  in  paying  rent,  sublets  a  part  thereof,  the  sub- 
tenant, in  order  to  protect  his  possession,  may  pay  his  rent  to  the 
original  lessor.  The  right  of  the  landlord  to  an  action  for  the 
rent,  or  to  re-enter,  is  sufficient  to  render  the  payment  compul- 
sory, and  to  render  it  a  valid  payment  to  and  for  the  use  of  the 
lessor  of  the  subtenant.  Peck  v.  IngersoU,  3  Seld.,  528.  It  is  not 
necessary,  to  protect  him  in  so  doing,  that  the  original  lessor 
should  threaten  a  suit  or  even  demand  the  money.  lb. 

Eent  cannot  be  reserved  out  of  chattels  personal ;  and  if  such 
chattels  are  demised  with  land,  at  an  entire  rent  for  both,  the  rent 
issues  out  of  the  land  only,  and  no  separate  rent  can  be  recovered 
for  the  use  of  the  chattels.  Fay  v.  Halloran,  35  Barb. ,  295.  Where 
a  lessor  dies  before  the  rent  becomes  due,  the  rent  goes  to  the  heir, 
as  incident  to  the  reversion,  and  the  executor  cannot  maintain  an 
action  to  recover  it.  lb. ;  Marshall  v.  Moseley,  7  E.  P.  Smith,  280. 
In  such  a  case,  there  is  no  apportionment  of  rent  between  the 
executor  of  the  lessor  owning  the  fee  and  the  remainderman,  for 
the  latter,  when  he  succeeds  to  the  reversion,  is  entitled  to  the 
whole  rent  as  an  entire  sum  due  to  him.  lb. 

Where  tenants  in  common  of  land  subject  to  a  rent  charge, 
make  a  partition  of  such  land  and  interchange  conveyances  of  the 
respective  parcels,  subject,  in  terms,  to  the  claims  of  the  lessor, 
and  the  lessor  concurs  in  this  arrangement,  this  operates  as  an 
apportionment  of  the  rent.  Tan  Rensselaer  v.  Chadwiclc,  8  E.  P. 
Smith,  32.  And  in  such  a  case,  a  subsequent  release  by  the 
Wait        26  (°)  NoTB  67- 
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lessor  to  one  of  the  tenants,  of  the  parcel  partitioned  to  Mm 
extinguishes  the  rent  as  to  that  parcel  only  which  is  so  released, 
leaving  the  other  parcel  liable  to  pay  its  due  proportion.  It. 

Surrender^  The  relation  of  landlord  and  tenant  may  be  ter- 
minated by  a  surrender  of  the  term  created  by  the 'lease.  The 
manner  in  which  a  surrender  may  be  lawfully  made,  depends 
upon  the  mode  in  which  the  lease  itself  is  executed.  If  a  lease 
is  for  several  years,  and  is,  as  it  must  be  in  such  a  case,  in  writ- 
ing; and  is  also  under  seal,  a  surrender  must  be  by  writing,  or 
by  operation  of  law.  3  E.  S.,  220,  §  6,  5th  ed.  A  surrender  of  a 
lease  for  a  term  of  years  is  not  good  within  the  statute  of  frauds, 
unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party; 
and  the  canceling  and  destroying  of  the  lease  by  the  agreement 
of  the  parties  will  not  operate  to  divest  the  interest  of  the  lessee. 
Bowan  v.  Lytle,  11  Wend.,  617. 

A  parol  agreement  between  a  landlord  and  a  tenant  of  a  term 
for  six  years,  that  the  tenant  shall  surrender  his  interest  in  the 
demised  premises,  and  that  the  landlord  shall  execute  a  new  lease 
for  eight  years  to  third  persons,  does  not  operate  as  a  surrender 
by  operation  of  law;  unless  such  new  lease  is  executed  and 
passes  an  interest  according  to  the  contract  and  the  intention  of 
the  parties;  although  the  tenant  quits  the  premises,  the  third 
persons  enter,  remain  in  possession  for  the  space  of  a  year,  and 
pay  rent  to  the  landlord;  and  consequently,  the  original  lease 
remains  in  force,  and  the  landlord  may  maintain  an  action  upon 
the  covenant  in  it  for  the  payment  of  rent  against  the  original 
tenant  for  the  rent  which  subsequently  accrued.  ScMeffelin  v.  Ca/r- 
penter,  15  Wend.,  400. 

A  new  lease  of  premises,  whether  by  parol  or  not,  will,  if 
valid,  operate  in  law  as  a  surrender  of  the  former  lease.  But  the 
second  lease,  to  operate  as  an  effectual  surrender  of  the  first, 
must  itself  be  effectual  to  vest  in  the  lessee  the  term  it  professes 
to  convey,  and  must  bind  him  to  a  performance  of  its  conditions, 
on  his  part.  Smith  v.  Niver,  2  Barb.,  180.  A  lessor  who  has  con- 
sented to  a  change  of  tenancy,  and  has  permitted  a  change  of 
occupation,  and  received  rent  from  the  new  tenant  as  an  original 
and  not  as  a  subtenant,  cannot  afterwards  charge  the  original 
tenant  for  rent  accruing  during  the  occupation  of  the  new  tenant. 
J6.a  If  a  lessor  in  fact  consents  that  the  lessee  shall  cease  to  be 
liable,  and  accepts  a  substituted  tenant,  the  first  tenant  must 
be  held  to  be  discharged.  lb.  In  the  case  last  cited,  the  plain- 
tiff, by  a  written  lease,  leased  the  premises  to  Mver  and  Eocke- 
feller  for  three  years ;  at  the  end  of  the  second  year,  the  parties, 
by  mutual  agreement,  surrendered  the  lease  by  parol,  and  the 
plaintiff  then  verbally  leased  the  premises  to  Eockefeller  alone 
for  one  year;  this  was  held  to  be  a  valid  canceling  of  the  original 
lease  for  three  years,  and  a  valid  lease  for  one  year  to  Eockefeller 
alone;  and  consequently,  the  defendant  Smith  was  discharged 
from  liability  for  the  third  year's  rent.  In  the  case  of  Schieffelin 
v.  Ca/rj>mtw,  above  cited,  the  verbal  lease  to  the  new  tenants  for 

(a)  Page  v.  EUsworth,  44  Bart.,  636. 
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eight  or  ten  years  was  void  by  the  statute  of  frauds,  and  the 
invalidity  of  that  lease  prevented  it  from  operating  as  a  discharge 
of  the  original  lease,  as  in  this  case  of  Smith  v.  Niver. 

Where  the  original  lease  is  under  seal,  it  may  be  surrendered 
by  a  written  instrument  not  under  seal ;  and  where  the  lease  was 
uuder  seal,  and  the  tenant  agreed,  by  a  subsequent  unsealed 
agreement,  to  relinquish  the  premises  upou  his  failure  to  perform 
certain  stipulations,  this  may  be  invalid  as  a  defeasance,  but  it 
will  be  valid  as  a  contingent  surrender,  and  if  the  stipulations  are 
not  performed,  the  lease  will  be  deemed  canceled.  Allen  v.  Jaquisli, 
21  Wend.,  628.  A  surrender  by  operation  of  laW,  of  a  written 
lease,  may  be  derived  from  the  acts  of  the  parties.  After  a  lessee 
had  underlet  the  whole  of  the  demised  premises,  by  two  written 
sub-leases,  the  landlord  called  on  the  undertenants,  produced  the 
sub-leases,  demanded  of  them  the  rent  reserved,  forbade  their 
paying  any  more  rent  to  the  original  lessee,  said  he  was  the 
rightful  landlord,  and  had  taken  the  place  off  the  lessee's  hands, 
and  afterwards  collected  all  the  rent  which  was  ever  collected  of 
the  sub-tenants,  it  was  held  that  this  was  a  surrender  of  the  origi- 
nal lease  by  operation  of  law.  Bailey  v.  Delaplaine,  1  Sand.,  5.a  A 
surrender  of  a  written  lease  cannot  be  made  by  parol.  It  must 
be  by  writing  or  by  operation  of  law.  Ogden  v.  Sanderson,  3  E. 
D.  Smith,  166.  An  assignment  by  the  lessee  to  the  lessor,  of  all 
the  right,  title  and  interest  of  the  lessee  in  a  lease,  as  a  collateral 
security  for  the  payment  of  notes  to  mature  before  the  expiration 
of  the  term,  and  also  for  the  payment  of  any  demands  which  the 
lessor  may,  after  such  assignment,  have  against  the  lessee  for 
merchandise  or  otherwise,  is  not  a  surrender  of  the  lease  and  a 
merger  of  the  term,  working  a  dissolution  of  the  relation  of  land- 
lord and  tenant.  Such  an  assignment,  being  not  an  absolute  but 
a  conditional  transfer,  subject  to  be  defeated,  before  the  expira- 
tion of  the  term,  by  the  performance  of  the  condition  x  is  a  mort- 
gage. Breese  v.  Bangs,  2  E.  D.  Smith,  474. 

The  mere  acceptance  by  the  landlord,  of  the  key  of  the  demised 
premises,  from  a  tenant  who  quits  possession  during  the  term,  is 
not  an  acceptance  of  the  surrender  of  the  premises,  where  the 
landlord  states  that  he  receives  the  key  but  not  the  premises. 
Townsend  v.  Albers,  3  E.  D.  Smith,  560.  When  a  tenant,  having 
determined  i  to  remove  in  consequence  of  disturbance  of  the 
premises,  by  excavations  upon  the  adjoining  lot,  which  rendered 
the  demised  premises  unsafe,  and  such  tenant  removed  and  then 
sent  the  key  of  the  premises  to  the  landlord,  who  expressed  a 
willingness  to  take  the  premises,  and  resumed  possession  thereof 
for  the  purpose  of  reletting  them,  posted  the  usual  notice  "  To 
let,"  and  then  delivered  the  key  to  a  person  who  was  employed 
to  relet,  &c. ;  these  acts  and  declarations  were  held  to  form  a 
rescission  of  the  lease  and  to  terminate  the  tenancy.  liegeman  v. 
McArihur,  1  E.  D.  Smith,  147. 

In  March,  1851,  the  plaintiff  leased  to  Mrs.  Shave,  the  defend- 
ant, a  house  in  the  city  of  New  York,  for  the  term  of  one  yeai 

(a)  Note  68. 
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from  the  first  of  May  following,  at  a  rent  of  $750,  payable 
quarterly.  In  April,  tne  defendant  being  desirous  to  give  up  her 
lease,  made  known  her  wishes  to  the  plaintiff,  who  then  entered 
into  a  new  agreement,  in  writing,  with  a  Mrs.  K.,  by  which  the 
latter  assumed  the  lease,  bound  herself  to  perform  all  the  cove- 
nants, and  to  pay  the  rent  reserved  monthly. in  advance.  Mrs. 
K.  entered  into  possession  under  this  agreement,  and  paid  the 
accruing  rent  to  the  plaintiff,  with  the  exception  of  the  last  quar- 
ter. To  recover  this  balance,  the  plaintiff  brought  his  action 
against  the  defendant,  claiming  that  she  was  liable  to  pay  it 
under  the  original  lease ;  but  it  was  held,  that  the  new  agree- 
ment between  the  plaintiff  and  Mrs.  K.  operated  in  law  to  dis- 
charge the  defendant  from  the  covenants  in  her  lease,  and  was  a 
virtual  acceptance  by  him  of  the  surrender  which  she  then  offered 
to  make.  Murray  v.  Shave,  2  Duer,  182.  Where  a  term  is  sur- 
rendered before  the  expiration  of  the  period  for  which  rent 
accrues,  the  rent  of  the  whole  of  such  period,  not  then  due,  is 
extinguished,  and  cannot  be  collected  by  action.  Cwtiss  v.  Mil- 
ler, 17  Barb.,  477  ;  and  see  Wood  v.  Walbridge,  19  Barb.,  136. 

When  the  lease  is  a  verbal  one,  and  is  for  a  single  year,  a  ver- 
bal surrender  will  be  good,  because  the  agreement  to  surrender 
will  be  as  valid  as  the  original  lease,  so  far  as  the  statute  of 
frauds  is  concerned.*  By  a  parol  agreement  between  the  plaintiff 
and  H.  and  0.,  the  former  rented  to  the  latter  a  farm,  for  one 
year,  H.  and  0.  agreeing  to  pay  one-half  of  the  products  of  the 
farm  by  way  of  rent.  After  the  crops  were  put  in,  0.  and  one  G. 
applied  to  the  plaintiff  for  his  consent  that  G.  should  buy  O.'s  inte- 
rest in  the  crops,  and  take  his  place  under  the  lease,  and  work 
the  land.  The  plaintiff  consented  to  the  substitution  of  G.  for 
0.,  and  subsequently,  in  various  ways,  recognized  and  ratified 
the  arrangement;  this  was  held  to  be  valid,  and  binding  upon 
all  the  parties,  and  that  it  released  0.  from  all  liability  on  the 
original  lease,  narrower  v.  Heath,  19  Barb.,  331. 

The  plaintiff  demised  to  the  defendant  by  lease,  under  seal, 
signed  by  both  parties,  dated  February  3d,  1849,  certain  premises 
for  one  year  thereafter,  at  a  rent  of  $700,  per  annum,  payable 
quarterly  in  advance.  An  action  was  brought  for  the  last  quar- 
ter's rent.  The  defense  was,  a  surrender  by  operation  of  law 
prior  to  the  first  day  of  February,  1850,  and  also  an  eviction  dur- 
ing the  last  quarter  in  March,  1850,  by  summary  proceedings  at 
the  instance  of  the  plaintiff;  and  it  was  held,  that  an  absolute  and 
unconditional  lease  by  the  plaintiff  by  parol,  during  the  term,  of 
the  whole  premises,  to  a  new  tenant,  an  occupation  and  payment 
of  rent  by  such  new  tenant  pursuant  thereto,  would  work  a  sur- 
render by  operation  of  law,  where  the  lease  to  such  new  tenant 
was  but  for  one  year,  which  would  be  valid  within  the  statute  of 
frauds ;  and  also,  that  where  rent  is  payable  quarterly  in  advance, 
an  eviction  during  the  quarter,  but  after  the  rent  becomes  due, 
does  not  bar  an  action  for  the  rent.     The  most  that  the  evicted 

(a)  Note  69. 
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tenant  can  claim  is  a  deduction  for  so  much  of  the  quarter  as 
elapses  after  his  eviction.  Whitney  v.  Meyers,  1  Duer,  266. 

It  will  be  observed  that  in  all  the  cases  in  which  a  written  lease 
has  been  held  to  be  surrendered  by  reason  of  a  new  lease  having 
been  given  by  the  landlord,  such  new  lease  was  a  valid  one;  as 
for  instance,  a  parol  lease  for  a  single  year;  and  that  in  all  cases 
in  which  an  agreement  was  made  for  such  new  lease  which  was 
invalid,  or  where  the  agreement  for  a  valid  lease  was  never  con- 
summated, the  old  lease  has  been  held  to  be  in  force  and  not 
surrendered.  Where  the  statute  requires  a  written  lease  for  the 
purpose  of  transferring  an  interest  in  real  estate  by  way  of  lease, 
the  statute  also  requires  a  written  surrender  of  that  interest,  unless 
in  those  cases  in  which  the  surrender  is  by  operation  of  law. 
And  when  a  written  lease  is  executed  which  creates  a  term  for 
several  years,  if  the  landlord  with  the  consent  of  the  original 
tenant  makes  a  new  lease  with  a  new  tenant,  and  such  new  lease 
is  valid  for  the  term  which  is  demised  to  such  new  tenant,  as  for 
instance,  a  written  lease,  or  a  verbal  lease  for  one  year,  and  such 
new  tenant  goes  into  possession  of  the  premises  under  such  new 
lease,  by  the  consent  of  all  parties,  the  original  lease  will  be  sur- 
rendered by  operation  of  law.  The  cases  which  have  been  cited 
as  to  surrendering  leases  will  abundantly  illustrate  this  principle. 

But  where  the  tenant  underlets  the  premises,  or  where  he  assigns 
his  interest  in  them  with  the  consent  of  the  landlord,  that  will  not 
operate  as  a  surrender  of  the  original  lease,  unless  there  is  a  new 
letting  by  the  landlord  to  such  undertenant  or  assignee,  and  the 
original  tenant  will  continue  liable  on  the  lease.  House  v.  Burr, 
24  Barb.,  525. 

Where  a  tenant  abandons  the  demised  premises,  and  the  land- 
lord relets  them  at  the  request  of  a  surety  for  the  rent  and  for  his 
benefit,  this  is  not  a  surrender  of  the  premises,  nor  does  it  dis- 
charge the  surety  from  further  liability.  McKensie  v.  Farrell,  4 
Bosw.,  192.a 

Where  there  is  a  written  lease  for  a  term  of  three  years,  and 
one  year  of  the  term  is  unexpired,  there  may  be  a  valid  parol  sur- 
render of  the  balance  of  the  term.  Smith  v.  Devlin,  9  E.  P.  Smith, 
363;  S.  C,  6  Bosw.,  1,  under  title  of  Allen  v.  Devlin. 

Forfeiture.']  A  forfeiture  of  a  lease  relates  to  some  termination 
of  it  before  the  expiration  of  the  term.  A  forfeiture  may  arise 
from  some  act  of  omission,  or  by  some  act  of  commission.  In 
some  of  the  instances  in  which  there  is  a  forfeiture  of  the  lease, 
it  is  because  some  provision  of  the  lease  has  been  violated;  in 
others,  it  is  because  of  some  act  of  the  tenant  which  the  law 
adjudges  sufficient  to  forfeit  the  rights  of  the  tenant  under  the 
lease.  The  law  does  not  favor  forfeitures,  and  therefore  there 
must  be  a  clear  case  before  a  forfeiture  will  be  decreed  and  enforced 
by  the  courts.  Academy  of  Music  v.  HacTcett,  2  Hilt.,  218. 

A  condition  in  a  lease  for  years,  that  upon  the  neglect  of  the 
lessee  to  pay  rent,  or  upon  any  other  failure  to  perform  on  his 
part,  the  lease  shall  cease  and  determine,  or  become  null  and  void, 

(a)  Note  70. 
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does  not  render  the  lease  absolutely  void  upon  a  default  in  per- 
forming the  condition,  but  voidable  only,  at  the  election  of  the 
lessor;  if  he  elects  to  waive  the  forfeiture,  the  lessee  is  bound  as 
though  no  breach  of  the  condition  had  occurred.  Clark  v.  Jones, 
1  Denio,  516.  The  conditions  in  a  lease  do  not  become  severed 
by  a  severance  in  the  occupation  of  the  demised  premises,  and  in 
the  payment  of  rent  to  the  lessor  by  the  respective  occupants  for 
the  portion  occupied  by  each;  hence,  if  either  a  lessee,  or  an 
assignee  of  the  lease,  as  to  a  portion  of  the  demised  premises,  com 
mits  auy  act  which,  by  the  terms  of  the  lease,  creates  a  forfeiture 
of  the  estate,  the  forfeiture  attaches  to  the  whole  of  the  premises 
embraced  in  the  lease.  Clarice  v.  Cummings,  5  Barb.,  339. 

The  denial,  orally,  by  a  tenant  for  life  or  years,  of  his  landlord's 
title,  and  the  assertion  that  he  owns  the  lands  in  fee,  and  owes  no 
rent  for  them,  does  not  work  a  forfeiture  of  the  term,  or  authorize 
the  landlord  to  maintain  ejectment  for  the  lands  demised.  De  Lan- 
eey  v.  Ganong.  5  Seld.,  9;  12  Barb.,  120,  S.  C.  Mere  words  can 
never  work  a  forfeiture  of  an  estate  for  life  or  years.  Io.  After 
a  forfeiture  has  been  incurred,  if  the  lessor  accepts  rent  which 
accrued  after  such  forfeiture,  and  with  full  knowledge  of  the  facts, 
that  will  be  a  waiver  of  the  forfeiture.  Clarice  v.  Cummings,  5 
Barb.,  339 ;  Bleecker  v.  Smith,  13  Wend.,  530.  But  if  the  lessor  is 
ignorant  that  a  forfeiture  has  been  incurred,  the  acceptance  of  rent 
is  not  a  waiver  of  it.  Jackson  v.  Brownson,  7  Johns.,  227.  Nor  is 
the  receipt  of  rent  a  waiver  of  a  forfeiture,  unless  the  rent  accrued 
after  the  forfeiture.  Jackson  v.  Allen,  3  Cow.,  220. 

Eviction^  It  is  not  always  entirely  clear  whether  there  has  been 
an  eviction  by  the  landlord.  If  he  has  actually  turned  the  tenant 
out  of  possession  of  the  premises,  without  any  lawful  right  to  do 
so,  that  would  be  clearly  an  eviction.  But  there  are  also  other 
cases  in  which  the  law  will  treat  the  unlawful  and  wrongful  acts 
of  the  landlord  as  equivalent  to  an  eviction.*  Where  the  land- 
lord was  habitually  guilty  of  bringing  lewd  women  under  the 
same  roof  with  the  demised  premises,  through  an  apartment  not 
demised,  by  which  nocturnal  noise  and  disturbance  was  made ; 
and  in  consequence,  the  tenant  quitted  the  premises  and  remained 
away,  with  his  family ;  this  was  held  to  be  evidence  to  go  to  a 
jury  under  an  answer  of  eviction,  in  an  action  for  rent,  and  if 
the  jury  find  the  answer  true,  it  will  be  a  bar  to  the  action.  Dyett 
v.  Pendleton,  8  Cow.,  727. 

It  is  not  necessary,  that  there  should  be  a  physical  eviction  or 
expulsion  by  the  landlord,  to  operate  as  a  suspension  of  the  ten- 
ant's liability  to  pay  rent.  It  is  sufficient  that  there  is  a  habitual 
interference  with,  or  a  disturbance  of  the  tenant's  beneficial  en- 
joyment of  the  demised  premises,  if  the  acts  are  intentionally 
committed  by  the  landlord,  or  by  his  family ;  as  where  a  tenant 
hired  a  front  and  a  back  room  on  a  floor  in  a  second  story,  and  a 
back  basement,  to  be  used  by  the  tenant  for  his  family,  and  for 
the  purpose  of  carrying  on  the  business  of  a  dentist;  and  the 
landlord  muffled  the  door  bell  notwithstanding  frequent  rem  on- 
to) Note  11. 
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strances  by  the  tenant;  they  littered  the  stair  carpet  with  nut- 
shells, dirt,  sweepings  from  the  story  above,  spilled  water  on  the 
stair  carpet,  placed  snow  balls  on  the  window  sill  to  drip  the  melt- 
ing water  upon  the  carpet,  &c. ;  on  one  occasion  a  placard  was 
put  on  the  stairway  to  call  attention  by  his  name,  to  the  filthy 
condition  of  the  tenant's  stairs,  such  condition  being  in  spite  of 
great  efforts  on  his  part  to  keep  it  clean ;  impertinent  and  insult- 
ing language  was  addressed  by  the  plaintiff's  family,  to  persons 
visiting  the  tenant  on  business;  and  loud  singing  and  noises  were 
made  on  the  stairway,  calculated  to  disturb  such  persons;  the 
tenant's  wife,  sister,  and  mother  were  repeatedly  and  frequently 
subjected,  by  the  plaintiff  and  his  family,  to  insulting  and  abusive 
language,  to  hearing  obscene  noises  at  the  door,  &c.  These  acts 
were  continued  during  the  entire  tenancy  and  in  an  action  for  the 
last  quarter's  rent,  it  was  held,  that  the  tenant  was  not  liable  for 
the  rent,  because  the  acts  done  were  equivalent  to  an  eviction. 
Cohen  v.  Dupont,  1  Sand.,  260.  And  it  was  also  held,  that  the 
landlord  was  chargeable  with  the  wrongful  acts  of  his  family 
which  have  been  related.  lb.  An  interruption  of  the  enjoyment 
of  a  privilege  conferred  by  a  lease,  by  judicial  means  adopted  by 
the  landlord,  constitutes  an  eviction,  and  suspends  the  rent  of  the 
demised  premises,  and  the  remedy  of  the  lessor,  for  the  recovery 
of  the  possession;  accordingly,  where  the  use  of  a  railroad, 
together  with  a  rolling  mill,  furnace,  &c,  was  leased  to  the  de- 
fendant; such  use  being  necessary  to  the  full  enjoyment  of  the 
premises;  and  rent  was  to  be  paid  for  such  railroad,  as  an  appur- 
tenance of  the  other  demised  premises;  and  after  the  defendant 
had  taken  possession  thereof,  the  lessor  tore  up  the  rails  of  the 
railroad;  it  was  held,  that  this  amounted  to  an  eviction  of  the  ten- 
ant which  barred  an  action  for  the  recovery  of  the  premises  on 
the  ground  of  non-payment  of  rent.  Peclt  v.  Hiler,  24  Barb.,  178. 
And  where  a  lessor  is  guilty  of  a  material  interference  with  the 
beneficial  use  of  the  demised  premises,  even  though  it  does  not 
amount  to  a  technical  eviction,  this  will  give  the  tenant  a  right 
to  abandon  the  premises,  and  to  stop  paying  rent.  Rogers  v. 
Ostrom,  35  Barb.,  523.  Tearing  down  a  partition  which  separated 
the  entrance  to  the  tenant's  room  from  a  low  grogshop,  so  as  to 
compel  him  to  pass  thorough  the  latter,  in  order  to  reach  his  own 
room,  is  such  an  interference  as  justifies  the  tenant  in  leaving 
the  premises.  lb.  An  eviction  of  a  tenant  is  an  interference  with 
his  possession  of  the  demised  premises,  or  of  some  part  thereof, 
by  or  with  the  consent  of  the  landlord,  whereby  the  tenant  is 
deprived  of  the  use  without  his  assent.  Where  a  tenant  left  the 
demised  premises  in  the  middle  of  a  quarter,  to  allow  the  repair 
of  damages  caused  by  a  fire,  the  lease  providing  that  in  such  case 
the  rent  should  cease  until  the  reparation  was  completed;  it  was 
held,  that  a  subsequent  occupation  of  the  premises,  with  the  land- 
lord's assent,  by  a  third  person  as  tenant,  terminating  before  the 
completion  of  the  repairs,  could  not  be  deemed  an  eviction  of 
the  tenant,  he  having  been  present  at  a  negotiation  between  the 
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landlord  and  such  third  person  for  reletting  to  the  latter,  and  at 
the  same  time  proposing  to  surrender  his  lease.  OgAen  v.  Sander- 
son, 3  E.  D.  Smith,  166.  A  wrongful  act  of  the  landlord,  causing 
great  inconvenience  and  trouble  to  the  tenant's  family,  and  keep- 
ing the  demised  tenement  in  confusion  and  disorder  for  a  long 
period,  cannot  be  set  up  as  an  eviction,  where  the  tenant  has 
continued  in  possession  for  a  year  after  the  injury  ceased.  Cram 
v.  Dresser,  2  Sand.,  120.  A  landlord  who  owns  land  adjoining 
the  demised  premises,  has  a  right  to  build  on  such  land,  though 
he  may  thereby  obstruct  and  darken  the  windows  in  the  tenement 
demised.  Such  an  act  exercised  on  land  not  embraced  in  the 
demise,  cannot  operate  as  an  eviction,  even  if  it  were  a  ground 
of  damages.  Palmer  v.  Wetmore,  2  Sand.,  316.  When  a  landlord 
commits  acts  which  are  injurious  to  the  tenant,  and  which  are 
calculated  to  prevent  the  tenant  from  underletting  the  premises, 
as  by  the  landlord's  offering  to  lease  them  and  advertising  for 
that  purpose,  this  is  not  an  eviction,  and  will  not  bar  an  action 
for  rent.  Ogilvie  v.  Hull,  5  Hill,  52. 

Where  a  tenant  by  lease  under  seal,  abandons  the  demised 
premises,  and  resists  the  payment  of  rent  subsequently  accruing, 
on  the  ground  that  other  apartments  in  the  same  building,  adjoin- 
ing or  below  his,  are  occupied  as  a  place  of  riot  and  prostitution, 
he  must  show  that  his  landlord  created  the  nuisance  by  leasing 
such  apartments  for  that  purpose,  or  that  it  existed  by  his  conni- 
vance and  consent ;  and  in  an  action  upon  such  sealed  lease,  to 
recover  a  quarter's  rent  payable  in  advance,  and  becoming  due 
after  the  tenant  had  abandoned  the  premises,  it  appeared  that 
before  the  execution  of  the  lease,  the  landlord  had  let  the  lower 
apartments  of  the  building  to  an  other  person  whose  name  was 
not  shown.  These  apartments  were  occupied  as  a  place  of  pros- 
titution, drinking,  &c,  whereby  great  noise  and  disturbance  were 
made ;  but  it  was  not  shown  that  the  landlord  had  leased  them 
for  any  such  purpose,  or  that  they  were  so  occupied  with  his 
connivance  and  consent,  nor  was  there  affirmative  evidence  to 
show  that  the  person  so  occupying  held  under  the  landlord.  The 
defendant,  after  quitting  the  premises  and  before  the  quarter's 
rent  in  question  fell  due,  gave  notice  to  the  landlord  of  the  exist- 
ence of  the  nuisance,  but  the  landlord  took  no  steps  in  the  mat- 
ter. Judgment  was  given  for  the  plaintm  for  the  rent,  and  it 
was  affirmed  by  the  court  of  appeals.  Gilhooley  v.  Washington,  4 
Oomst.,  217.  Where  there  is  no  eviction  of  a  lessee,  nor  any 
actual  interference  with  his  enjoyment  of  the  demised  premises, 
and  he  continues  to  enjoy  the  whole  premises,  he  cannot  be 
excused  from  the  payment  of  rent,  merely  on  the  ground  that 
other  parts  of  a  building  containing  the  demised  premises,  are 
so  used  by  a  lessee  thereof  as  to  affect  indirectly  and  injuriously 
the  business  prosecuted  by  the  lessee  in  such  demised  premises. 
Mortimer  v.  Brunner,  6  Bosw.,  653.  In  the  equitable  action  for 
use  and  occupation,  the  tenant  is  not  answerable,  unless  he  has 
had  a  beneficial  enjoyment  of  the  property ;  but  the  action  of 
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covenant  upon  a  sealed  lease,  for  the  non-payment  of  rent,  does 
not  depend  upon  the  occupation  or  enjoyment  of  the  premises 
demised.  lb. 

An  interference  by  the  owner  or  chief  landlord  with  the  posses- 
sion of  a  subtenant  is  a  trespass,  for  which  an  action  is  main- 
tainable against  him  by  the  subtenant  but  for  which  the  interme- 
diate landlord  is  not  responsible.  Such  interference  does  not,  as 
between  the  lessee  and  the  subtenant,  operate  as  an  eviction ; 
and  accordingly  it  was  held,  that  the  act  of  an  owner  in  consent- 
ing to  the  removal  of  a  wall  standing  upon  his  land,  and  being 
essential  to  the  use  of  a  part  of  the  demised  premises,  could  not 
suspend  the  right  of  the  original  lessee,  who  did  not  participate 
in  such  removal,  to  collect  the  rent  from  a  subtenant.  Luclcey  v. 
Frantzjcee,  1 E.  D.  Smith,  47.  It  seems  that  if  the  subtenant  had 
left  the  premises  in  consequence  of  the  interference  with  his  pos- 
session by  the  chief  landlord,  the  latter  could  not  have  recovered 
rent  of  his  lessee.  lb. 

An  eviction  is  something  more  than  a  mere  ordinary  trespass  , 
it  must  be  something  of  a  permanent  character,  done  by  the  land- 
lord, with  the  intention  of  depriving  the  tenant  of  the  enjoyment 
of  the  whole  or  a  part  of  the  premises,  and  it  is  for  the  jury  to 
say  whether  the  act  was  done  with  that  intention.  Peck  v.  Hiler, 
31  Barb.,  117,  120,  and  cases ;  and  see  Mayor,  &c,  of  N.  Y.  v. 
Mabie,  3  Kern.,  151 ;  JSdgerton  v.  Page,  6  E.  P.  Smith,  281.a 

Where  premises  were  demised  by  an  agreement  not  under  seal, 
for  a  year,  at  the  rent  of  two  hundred  dollars,  payable  quarterly, 
and  after  the  tenant  had  entered  into  possession  of  the  whole 
premises,  but  before  any  rent  became  due  and  payable,  the  land- 
lord wrongfully  entered  and  evicted  the  tenant  from  a  part  of  the 
premises,  but  the  tenant  voluntarily  occupied  the  residue  to  the 
end  of  the;  term,  when  the  landlord  brought  an  action  for  use  and 
occupation,  but  he  was  not  permitted  to  recover.  Christopher  v. 
Austin,  1  Kern.,  216;  S.  C,  2  E.  D.  Smith,  203.  A  wrongful 
eviction  of  the  tenant  by  the  landlord  from  a  part  of  the  demised 
premises,  suspends  the  rent  until  the  possession  is  restored.  lb. 
The  landlord  cannot  recover  a  portion  of  the  rent  on  the  agree- 
ment to  pay  rent,  nor  for  any  part  of  the  premises  occupied  by 
the  tenant  while  sucl^nction  continued.  lb.  If  the  lessor  can- 
not, and  does  not  put  the  tenant  in  possession  of  all  the  land 
which  he  leased  to  him,  the  tenant  is  under  no  obligation  to  accept 
a  part,  and  he  will  be  justified  in  abandoning  the  premises.  Hay 
v.  Cumberland,  25  Barb.,  594. 

But  where  a  lessee  is  not  permitted  to  enter  into  possession  of 
the  whole  of  the  demised  premises,  but  he  nevertheless  enters  into 
possession  of  the  residue,  and  occupies  and  enjoys  such  residue, 
and  pays  full  rent  for  two  quarters  without  claiming  a  deduction, 
and  he  is  sued  for  the  third  quarter's  rent,  he  cannot  set  up  the 
fact  that  he  at  no  time  had  possession  of  the  whole,  as  a  bar 
to  the  action.  Such  a  withholding  of  a  part  is  not  an  eviction, 
nor  a  matter  of  equivalent  effect.  And  he  must  pay  for  the  part 
Watt        27  («ri  Note  72. 
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he  has  enjoyed  upon  the  principle  of  a  quantum  meruit.  Hurlbut 
v.  Post,  1  Bosw.,  28.  This  case  is  distinguishable  from  Christo- 
pher v.  Austin,  in  two  points:  in  this  case  there  never  was  a  full 
possession  given  to  the, tenant,  and  in  that  case  there  was;  and 
again,  the  payment  of  two  quarter's  rent  without  objection  may 
be  considered  a  modification  of  the  original  agreement.  See  Fthe- 
ridge  v.  Osoom,  12  Wend.,  529;  Lawrence  v.  French,  25  Wend., 
443 ;  Whitbeck  v.  Skinner,  7  Hill,  53.  Though  a  tenant  be  removed 
from  the  demised  premises  for  non-payment  of  rent,  by  summary 
proceedings  under  the  statute,  the  landlord  may  nevertheless 
recover  the  same  rent  by  action.  The  lease  in  such  case  is  not 
annulled  from  its  date,  but  only  from  the  date  of  issuing  the  war- 
rant to  remove  the  tenant.  Hinsdale  v.  White,  6  Hill,  507. 

Where  rent  is  payable  in  advance,  the  right  of  the  landlord  to 
recover  for  the  period  of  the  tenant's  actual  occupation  after  rent 
becomes  payable,  is  not  defeated  by  the  summary  dispossession 
of  the  tenant  under  the  statute,  in  the  middle  of  the  quarter. 
Davison  v.  Donadi,  2  E.  D.  Smith,  121. 

Where  a  tenant  is  evicted  before  the  expiration  of  his  lease,  he 
is  thereby  absolved  from  all  liability  to  pay  rent  from  the  com- 
mencement of  the  quarter  in  which  the  eviction  occurred.  Chat- 
terton  v.  Fox,  5  Duer,  64.  He  may  also  recover  the  difference 
between  the  value  of  the  lease  for  the  unexpired  term  and  the 
stipulated  rent.  lb. 

If  evicted  at  a  season  of  the  year  when  the  expense  of  removing 
is  greater  than  it  would  have  been  at  the  expiration  of  the  term, 
he  may  recover  such  extra  expense.  lb.  But  he  cannot  recover, 
as  a  matter  of  course,  any  increased  rent  which  he  may  be  com- 
pelled to  pay  for  other  premises  which  he  may  hire,  for  the 
purpose  of  carrying  on  the  business  for  which  he  was  using  the 
premises  from  which  he  was  evicted.  lb. ;  Noyes  v.  Anderson,  1 
Duer,  342,  352,  353. 

A  wrongful  eviction  of  a  tenant  only  suspends  the  rent  or 
excuses  the  tenant  from  the  payment  of  rent  thereafter  accruing, 
but  does  not  prevent  the  collection  of  that  which  had  already 
accrued  and  become  payable.  La  Farge  v.  Salsey,  1  Bosw.,  171. 
In  an  action  against  the  tenant  for  the  recovery  of  such  rent,  the 
only  use  which  the  defendant  could  makgtof  a  subsequent  evic- 
tiou,  would  be  by  way  of  recoupment  ofrihe  damages  he  had 
sustained  therefrom.  The  sureties  of  a  tenant,  in  an  action  against 
them  for  the  recovery  of  rent  accrued,  cannot  avail  themselves  of 
a  defense  that  would  only  be  available  to  the  tenant,  by  way 
of  recoupment  or  counterclaim.  lb. ;  and  see  Gillespie  v.  Tor- 
rance, 4  Bosw.,  36. 

Where  the  lessee  in  a  lease  in  perpetuity  has  been  evicted  from 
a  portion  of  the  premises  or  privileges  granted  by  the  lease,  by 
a  paramount  title  in  a  stranger,  he  is  discharged  from  the  rent 
pro  tanto,  and  is  entitled  to  an  apportionment,  by  which  rent  shall 
t»e  paid  in  respect  to  the  residue  only.  Carter  v.  Burr,  39  Barb., 
59.    But,  in  an  action  for  rent,  the  lessee  is  not  entitled  to  recoup 
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the  value  of  the  lease  over  and  above  the  rent,  nor  for  the  rents 
he  might  have  realized,  or  for  special  damages  incurred  by  reason 
of  being  evicted  from  a  portion  of  the  privileges  granted.  lb. 

Repairs.']  In  the  absence  of  any  agreement  for  that  purpose,  a 
laudlord  is  not  bound  to  make  any  repairs  whatever.  Mumford  v. 
Brown,  6  Cow.,  475.  And  there  is  no  implied  covenant  or 
warranty,  on  the  part  of  a  lessor  of  a  dwelling  house,  that  the 
premises  are  tenantable.  Oleves  v.  WiUoughby,  7  Hill,  83 ;  Mayer 
v.  Moller,  1  Hilt.,  491 ;  Keates  v.  Gadogan,  1  J.  Scott,  591.tt 

"Where  there  is  no  agreement  on  the  part  of  the  lessor  to  repair, 
the  lessee  can  not,  when  sued  for  the  stipulated  rent,  set  up  the 
want  of  repairs  either  as  a  defense  or  in  reduction  of  the  claim. 
Moffatt  v.  Smith,  4  Oomst.,  127.  In  the  absence  of  any  fraudulent 
representations  or  concealment  by  the  lessor,  as  to  the  state  and 
condition  of  the  premises  let,  and  their  fitness  for  the  purposes 
for  which  they  are  hired,  it  is  no  defense  to  an  action  for  the  rent, 
that  the  premises  were,  and  that  they  continued  to  be,  unhealthy, 
noisome  and  offensive,  and  unsuitable  for  a  dwelling.  Mc&lashan 
v.  Tallmadge,  37  Barb.,  313,  and  cases  -there  cited. 

When  the  lease  is  in  writing,  and  there  are  no  covenants  on 
the  part  of  the  lessor  to  repair,  no  action  can  be  maintained 
against  him  by  the  tenant  because  the  premises  are  untenantable. 
And  if  the  lessor  verbally  promises,  at  the  time  and  before  the 
making  of  the  lease,  that  he  will  make  certain  repairs,  that  will 
not  affect  the  rule,  because  the  lease  is  conclusive  upon  that 
question,  and  parol  evidence  is  not  admissible  for  the  purpose  of 
showing  such  verbal  promises.  Speckels  v.  Sax,  1  E.  D.  Smith, 
253  ;  Tibbits  v.  Percy,  24  Barb.,  39.  A  subsequent  parol  agree- 
ment to  repair,  where  there  is  no  new  consideration  therefor,  is 
not  binding  on  the  lessor ;  and  the  continuance  of  the  tenant  in 
the  occupation  of  the  premises,  in  such  a  case,  is  not  a  sufficient 
consideration.  lb. 

Although  it  is  not  competent  for  a  tenant  to  prove  by  parol 
that  the  landlord,  at  the  time  a  written  agreement  for  the.  letting 
and  hiring  was  entered  into,  also  agreed  to  repair  the  premises  ; 
yet  a  subsequent  parol  agreement  by  the  landlord  to  repair,  made 
upon  a  new  and  sufficient  consideration  moving  him  thereto,  may 
be  proved,  and  the  tJbant  may  recover  for  the  breach  of  such 
parol  agreement.  Posty.  Tetter,  2  E.  D.  Smith,  248.  There  is 
no  implied  covenant  in  a  lease  that  the  premises  will  continue 
tenantable,  even  if  they  are  so  when  leased ;  and  if  there  is  no 
express  agreement  to  that  effect,  the  landlord  will  not  be  bound 
to  repair  such  subsequent  defects,  in  the  condition  of  the  pre- 
mises, lb. 

A  landlord  is,  in  no  case,  bound  to  repair,  unless  by  force  of  an 
express  covenant  or  contract ;  and  even  when  a  building  is  let 
for  a  special  purpose,  and  its  use  or  occupation  for  any  other 
purpose  is,  in  terms,  prohibited,  there  is  no  implied  contract  or 
warranty,  on  the  part  of  the  landlord,  that  the  building  shall  be 

(a)  Note  73. 
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or  continue  fit  for  the  purpose  for  which  it  is  demised.  Howard  v. 
Doolittle,  3  Duer,  464. 

But  where  the  defendants  were  erecting  a  building,  and  before 
its  completion,  they  agreed  with  the  plaintiff  to  lease  it  to  him, 
and  also  agreed  to  finish  it  in  the  same  manner  that  an  other 
specified  building  was  finished ;  but  it  was  not  so  finished,  and 
owing  to  the  bad  construction  of  the  roof,  the  water  therefrom 
fell  down  upon  the  goods  of  the  plaintiff  and  injured  them,  the 
defendants  in  such  a  case  were  held  liable  for  the  damages.  Tul- 
ler  v.  Davis,  4  Duer,  187.a  Where  a  landlord  is  bound  by  his 
covenant  or  his  agreement  with  his  tenant  to  make  repairs,  or  to 
keep  the  premises  in  good  repair,  and  he  neglects  or  refuses  to 
make  the  repairs,  the  tenant  has  his  option  whether  to  make  such 
repairs,  and  then  recover  the  expense  incurred  from  the  landlord ; 
or  to  omit  making  such  repairs  and  restoration  himself,  and  seek 
his  remedy  by  an  action  for  the  damages.  Myers  v.  Bwrns,  33 
Barb.,  401.  If  the  tenant  elects  to  make  the  repairs,  be  is  not 
bound  to  use  precisely  the  same  kind  of  materials  which  were 
originally  used.  He  is  not  bound  to  ignore  and  reject  all  im- 
provements and  new  methods  and  materials,  and  adhere  to  old 
and  obsolete  customs.  If  he  employs  a  competent  mechanic, 
who  uses  suitable  materials,  and  the  work  is  seasonably  and  pro- 
perly accomplished,  he  is  entitled  to  be  reimbursed  what  he  has 
expended.  lb. 

In  an  action  by  the  landlord  for  the  recovery  of  the  rent  due  on 
the  lease  for  the  use  of  the  premises,  the  tenant  may  recoup  such 
sums  as  he  may  have  properly  and  legally  expended  in  making 
such  repairs.  lb.  And  in  a  lease  for  a  term  of  years,  a  covenant 
to  repair  is  a  covenant  which  runs  with  the  land,  and  binds  the 
assignee  of  the  covenantor,  so  that  the  same  defense  is  equally 
available  in  an  action  brought  by  him  for  the  rent.  lb.  Where  a 
monthly  tenant  occupies  rooms  of  a  landlord,  under  an  agreement 
to  pay  the  rent  in  advance,  and  he  leaves  the  premises  in  the  lat- 
ter part,  of  a  month,  he  is  not  liable  to  pay  the  rent  which  accrues 
in  a  succeeding  month,  which  was  not  due  at  the  time  he  left  the 
premises.  Fasli  v  Kavanagh,  24  How.,  347.  And  where  it  appeared 
that  the  filth  from  a  privy  either  on  the  premises,  or  on  those 
adjoining,  flowed  over  the  apartments  occupied  by  the  tenant, 
without  any  fault,  procurement,  or  neglecron  his  part,  and  ren- 
dered them  unfit  to  occupy,  it  was  held,  that  the  tenant  was 
justified  in  abandoning  them  under  the  provisions  of  the  "act  in 
relation  to  the  rights  and  liabilities  of  owners  and  lessors,  and 
of  lessees  and  occupants  of  buildings,"  passed  April  13th,  1860, 
and  cited  ante,  197.  lb.  The  injury  tojthe  premises  which  is  con- 
templated by  this  statute,  must  be  of  a  physical  nature,  such  as 
if  done  by  the  landlord  would  amount  to  an  eviction  of  the  ten- 
ant, from  the  whole  or  of  a  part  of  the  premises,  or  it  will  not 
justify  the  tenant  in  abandoning  the  premises.  lb. 

The  occupant  of  apartments  in  a  tenement  house,  is  not  bound 
to*  see  to  the  erection  of  a  proper  sink  or  privy  upon  the  premises, 

[a)   A' OTB   14. 
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ar  to  cause  it  to  be  emptied  to  prevent  an  overflow.  lb.  But  this 
rule  does  not  extend  to  the  ordinary  case  of  a  letting  of  a  house 
by  a  landlord.  In  that  case  it  is  the  duty  of  the  tenant  to  attend 
to  the  emptying  of  the  sinks  and  cesspools  attached  to  the  premi- 
ses. But  where,  under  the  system  of  modern  improvements  in 
tenement  houses,  the  tenant  occupies  a  single  room  which  is  rented 
directly  by  the  landlord  for  a  short  and  uncertain  term,  as  from 
month  to  mouth,  it  is  his  duty  to  attend  to  the  cleaning  of  the 
sinks  and  cesspools.  lb. 

Where  a  lease  contains  a  covenant  on  the  part  of  the  lessees  to 
surrender  up  the  possession  of  the  premises,  at  the  expiration  of 
the  lease,  in  the  same  condition  that  they  are  in  at  the  date  of  the 
lease,  natural  wear  and  tear  excepted,  but  there  is  no  covenant 
to  repair  or  rebuild,  and  the  buildings  are  destroyed  by  fire  dur- 
ing the  continuance  of  the  term,  the  tenants  are  not  bound  to 
put  up  new  buildings  in  the  place  of  those  destroyed.  Warner  v. 
Hitchins,  5  Barb.,  666. 

"  Ordinary  and  yearly  taxes,"  stipulated  in  a  lease  to  be  paid 
by  the  tenant,  do  not  constitute  in  law  any  portion  of  the  "rent" 
reserved  by  such  lease.  Gamer  v.  Hannah,  6  Duer,  262.  And 
where  a  lease,  executed  in  1843,  six  years  before  the  establishment 
of  the  "Oroton  Department"  under  the  Oroton  water  acts,  but 
after  the  passage  of  the  act  for  supplying  the  city  of  New  York 
with  pure  and  wholesome  water,  (1834,)  contained  a  provision, 
that  the  lessee  should  pay  "the  ordinary  and  yearly  taxes;"  it 
was  held,  that  the  annual  water  rent  charged  on  the  premises, 
according  to  the  rates  established  by1  the  Oroton  Department,  is 
within  the  meaning  of  the  covenant  properly  to  be  considered  as 
embraced  within  that  description  of  "taxes,"  lb.,  and  see  Manioe 
v.  Millen,  26  Barb.,  41 ;  Jackson  v.  Harrison,  17  Johns.,  66. 

Where  a  lessee  covenants  to  pay  "all  assessments  for  which 
the  premises  shall  be  liable,"  he  is  bound  to  pay  an  assessment 
subsequently  imposed  for  opening  a  street,  although  it  was  not 
authorized  by  any  law  existing  at  the  time  the  lease  was  executed. 
Post  v.  Kearney,  2  Oomst.,  394. 

The  acceptance  of  a  lease  of  land,  "with  all  the  privileges 
belonging  thereto,  as  enjoyed  by  S.  H."  an  outgoing  tenant,  does 
not  subject  the  lessef^to  the  obligation  of  a  covenant  of  S.  H., 
to  leave  all  buildings  which  he  might  erect  during  his  tenancy. 
Ombony  v.  Jones,  5  E.  P.  Smith,  234;  8.  0.,  21  Barb.,  520. 

A  covenant  in  a  lease  that  the  lessee  shall  have  "the  refusal 
of  the  premises  at  the  the  expiration  of  the  lease"  for  a  specified 
term,  is  a  covenant  to  renew  the  lease  at  the  same  rent  for  such 
term.  It  is  violated  by  the  lessor  if  he  refuses  to  give  a  new  lease 
except  at  an  increased  rent,  and  the  acceptance  by  the  lessee  of 
a  new  lease  at  the  increased  rent  after  such  violation,  he  at  the 
time  protesting  against  the  right  to  exact  of  him  the  increased 
rent,  and  claiming  to  reserve  his  right  of  action  for  the  breach  of 
covenant,  is  not  a  waiver  of  the  covenant.  The  lessee  in  such 
lease  is  not  compelled  to  wait  until  the  actual  termination  of  the 
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lease  before  he  makes  his  election  to  have  the  lease  renewed 
The  lessor  is  bound  to  renew  when  the  lessee  makes  his  election 
and  demands  the  renewal.  Tracy  v.  Albany  Exchange  Co.,  3  Seld., 
472.a 

But  a  covenant  to  renew  a  lease  under  the  same  covenants 
contained  in  the  original  lease,  is  satisfied  by  a  renewal  of  the 
lease  omitting  the  covenant  to  renew.  Carr  v.  Ellison,  20  Wend.. 
178. 

Where  rent  is  due  to  a  landlord,  he  may  assign  it  iD  the  same, 
manner  that  any  other  chose  in  action  is  assigned,  and  the  assignee 
may  sue  in  his  own  name,  to  recover  the  rent  due. 

And  so  a  landlord  may  assign  his  interest  in  a  lease,  and  his 
assignee  will  be  entitled  to  the  rents  which  accrue  after  such 
assignment.  Willard  v.  Tillman,  2  Hill,  274;  Moffatt  v.  Smith,  4 
Oomst.,  126;  Peckham  v.  Leary,  6  Duer,  494;  Main  v.  Feathers, 
21  Barb.,  646. 

After  an  agreement  by  a  lessor  to  repair  is  broken,  it  becomes 
a  chose  in  action  in  the  lessee's  favor,  upon  which  he  .can  main- 
tain an  action  against  the  lessor.  Mirick  v.  Bashford,  38  Barb.,  191. 
And  if  a  grantee  of  the  lessor  refuses  to  recognize  any  liability  to 
repair,  and  the  lessee  with  notice  of  such  refusal,  attorns  to  him 
and  pays  him  rent,  the  grantee  is  not  liable  on  the  lessor's  con- 
tract to  repair,  if  such  contract  was  broken,  and  the  lessee's  lia- 
bility for  the  breach  was  complete,  before  the  grantee  had  acquired 
any  legal  estate  in  the  premises.  lb. 

And  if  the  grantee  of  the  lessor  has  repudiated  the  lessor's  cove- 
nant to  repair,  and  refused  to  perform  it,  the  lessee  avowing  his 
intention  to  hold  the  lessor  upon  his  covenant,  continues  in  pos- 
session of  the  premises,  attorning  to  the  grantee,  by  the  payment 
of  rent  without  objection,  as  it  becomes  due,  this  will  be  held  to 
be  evidence,  prima  facie  at  least,  of  a  waiver  by  the  lessee  of  any 
claim  upon  the  grantee,  on  the  lessor's  covenant  to  repair.  lb. 

A  tenant  whose  estate  is,  terminated  by  an  uncertain  event 
which  he  could  neither  foresee  nor  control,  is  entitled  to  the  annual 
crop  which  he  sowed  or  planted  while  his  estate  continued,  by  the 
aaine  of  emblements.6  But  a  tenant  for  years  or  any  other  time 
certain,  knows  when  his  estate  will  determine,  and  it  is  his  folly 
to  sow  or  plant  when  he  knows  that  he  cannot  reap  the  harvest. 
WMtmarsh  v.  Cutting,  10  Johns.,  360;  Bain  v.  Clark,  10  Johns., 
424.  Where  lands  are  mortgaged  by  the  landlord  before  the  lease 
Is  executed,  and  the  lands  are  subsequently  sold  under  a  foreclo- 
sure sale  of  such  mortgage,  the  crops  on  the  land  at  the  time  of 
the  sale  will  pass  to  the  purchaser  under  the  mortgage  sale,  and 
the  tenant  will  lose  all  right  to  them,  because  his  lease  is  subject 
to  be  defeated  by  any  sale  which  divests  his  landlord  of  the  title 
to  the  land.  Lane  v.  King,  8  Wend.,  584;  Shepard  v.  Philbrick,  2 
Denio,  174;  Qillett  v.  Balcom,  6  Barb.,  370. 

But  if  in  such  a  case,  the  mortgagee  of  the  lands  agrees  that 
the  tenant  may  take  off  any  crops  which  he  may  raise  on  the  lands, 
and  the  tenant  subsequently  raises  crops  in  good  faith,  he  will 

(o)  Note  76.        (i)  Note  76. 
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bold  them  in  preference  to  the  mortgagee,  or  a  purchaser  at  the 
mortgage  foreclosure  sale.  Oongden  v.  Sanford,  Hill  &  Denio,  196. 
The  law  in  relation  to  the  recovery  of  rent  for  use  and  occupation 
will  be  discussed  elsewhere. 

CHAPTER  II. 

THE   LAW   OF  AGENCT,    OE   PRINCIPAL  AND   AGENT. 

Agency  is  founded  upon  contract,  either  express  or  implied. 
So  extensive  and  so  varied  are  the  wants  of  business  in  a  civilized 
and  commercial  society,  that  individuals  are  not  able  to  transact 
all  their  affairs  in  person,  and  therefore  they  are  compelled  to 
employ  others  to  assist  them.  The  employer  is  the  principal,  and 
the  employed  the  agent.  It  is  a  general  rule,  that  whatever  a 
man  has  power  to  do  lawfully,  in  his  own  right  or  as  owner,  he 
may  do  by  an  other  as  his  agent,  such  as  making  contracts,  sell- 
ing lands  or  goods,  or  exchanging  them,  and  the  like. 

SECTION  L 

AUTHORITY   OP   AN   AGENT. 

Whatever  the  agent  does,  within  the  scope  of  his  authority,  is 
the  act  of  the  principal,  who  is  entitled  to  its  advantages,  and 
who  is  also  subject  to  its  disadvantages  or  liabilities.  And  it  is 
for  this  reason  that  principals  may  employ  agents  in  the  perform- 
ance of  their  business,  when  such  agents  have  no  legal  capacity 
to  make  valid  contracts  upon  their  own  account.  Infants  are  not 
themselves  personally  bound  by  their  contracts,  unless  it  is  for 
necessaries,  &c. ;  and  yet  they  may  act  as  agents  for  others,  and 
make  contracts  which  are  as  binding  upon  the  principal  as  though 
the  agent  were  of  full  age.  It  is  the  duty  of  the  principal  to 
protect  his  own  rights,  when  he  selects  an  agent  to  transact  his 
business ;  and  if  he  neglects  to  do  so,  he  will  be  compelled  to 
bear  the  loss  which  may  result  from  his  own  indifference  or  neg- 
ligence. Married  women  may  act  as  agents  for  third  persons, 
and  so  they  may  act  as  agents  for  their  husbands,  and  if  a  hus- 
band permits  her  to  act  in  any  particular  business,  he  adopts  and 
is  bound  by  her  acts  and  admissions  in  reference  to  such  business. 
Riley  v.  Suydcm,  4  Barb.,  222  ;  Hopkins  v.  Mollinieux,  4  Wend., 
465  ;  Gates  v.  Broiver,  5  Seld.,  205  ;  JEdgerton  v.  Tliomas,  5  Seld., 
40.a  And  this  is  the  rule,  even  when  the  acts  of  the  wife  subject 
the  husband  to  an  action  for  a  penalty.  Marselis  v.  Seaman,  21 
Barb.,  319;  Haslrouck  v.  Weaver,  10  Johns.,  247.  But  where 
the  husband  is  bound  to  deliver  up  certain  property,  upon  a 
demand  made  upon  him,  the  wife  is  not  such  an  agent,  from  the 
mere  relation  of  wife,  as  will  constitute  a  refusal  by  the  husband 
on  account  of  a  refusal  by  the  wife  to  deliver  such  property. 
Livingston  v.  Stoessel,  3  Bosw.,  19. 

A  general  agent  is  one  who  is  authorized  to  transact  all  the,,, 
business  of  his  principal,  or  all  his  business  of  some  particular) 
kind,  or  at  some  particular  place.    The  principal  will  be  bound  J 
by  the  acts  of  a  general  agent,  if  the  latter  acted  within  the  usuar' 

(a)  Note  77. 
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j  J  and  ordinary  scope  of  the  business  in  which  he  was  employed, 

\S  notwithstanding  he  may  have  violated  the  private  instructions 

//which  the  principal  may  have  given"  him,  provided  the  person 

)\  dealing  with  such  agent;  was"" ignorant  oTTFuch  violation  and  that 

'  '  the  agent  exceeded  his  authority.  Munn  v.  Commission  Co.,  15 

"'  Johns.,  44  ;  Jeffrey  v.  Bigelow,  13  Wend.,  518.     The  authority  of 

an  agent  being  limited  to  a  particular  business  does  not  make  it 

special ;  it  may  be  as  general  in  regard  to  that,  as  though  its 

range  were  unlimited.  Anderson  v.  Coonley,  21  Wend.,  279. 

A  special  agent  is  one  who  is  authorized  to  do  one  or  more 
specific  acts,  in  pursuance  of  particular  instructions  or  within 
restrictions  necessarily  implied  from  the  act  to  be  done.  The 
principal  is  not  bound  by  the  acts  of  a  special  agent,  if  he  exceeds 
the  limits  of  his  authority.  And  it  is  the  duty  of  every  person 
who  deals  with  a  special  agent,  to  ascertain  the  extent  of  the 
agent's  authority  before  dealing  with  him.  If  this  is  neglected, 
such  person  will  deal  at  his  peril,  and  the  principal  will  not  be 
bound  by  any  act  which  exceeds  the  particular  authority  given. 
An  authority  given  by  a  father  to  his  son  to  accept,  in  his 
name,  a  bill  of  exchange  for  $2,000,  to  be  used  for  a  particular 
purpose,  will  not  warrant  him  in  accepting  a  bill  for  a  part  of  the 
amount,  given  for  an  other  purpose.  Nixon  v.  Palmer,  4  Seld., 
398.a  Where  an  acceptance  is  made  by  one  professing  to  act  as 
the  agent  of  the  drawee  under  a  special  authority,  the  party 
receiving  the  bill  is  chargeable  with  notice  of  the  extent  of  his 
powers.  Io. ;  and  see  Sage  v.  Sherman,  Hill  &  Denio,  147 ;  Bossi- 
ter  v.  Bossiter,  8  Wend.,  494 ;  Davenport  v.  BucTdand,  Hill  &  Denio, 
75 ;  Batty  v.  Carswell,  2  Johns.,  48 ;  Coleman  v.  Garrigues,  18 
Barb.,  60  ;  Beals  v.  Allen,  18  Johns.,  363.  Acting  as  clerk  to  a 
merchant  does  not  authorize  the  clerk  to  sign  the  name  of  the 
principal  to  notes  in  his  absence.  Terry  v.  Fargo,  10  Johns.,  114. 
An  agent  of  a  manufacturing  corporation  is  not  necessarily  author- 
ized to  make  a  note  on  behalf  of  the  corporation.  To  render 
such  a  note  valid,  as  against  the  company,  the  powers  of  the 
agent  must  be  shown.  Benedict  v.  Lansing,  5  Denio,  283 ;  and 
see  Tliwrman  v.  Wells,  18  Barb.,  500.  Where  the  owner  of  a 
horse  employed  a  person  to  sell  him,  or  to  exchange  him  for  an 
other  horse  suitable  for  staging,  and  the  agent  exchanged  the 
horse  for  a  span  of  ponies  not  suitable  for  staging,  at  the  same 
time  warranting  the  horse  exchanged  by  him ;  it  was  held,  in  an 
action  against  the  principal,  upon  the  warranty,  that  he  was  not 
liable.  Scott  v.  McGraih,  7  Barb.,  53. 

An  agent  may  be  appointed  by  a  written  sealed  instrument, 
an  unsealed  written  instrument,  or  by  a  verbal  authority  without 
writing.  This  authority  may  be  conferred  before  any  act  is  done 
by  the  agent,  or  it  may  be  established  by  a  ratification  of  acts 
after  they  have  been  done  by  one  who  assumed  to  be  an  agent, 
but  who  had  no  authority  as  agent  at  the  time  the  act  was  done. 
There  are  numerous  cases  in  which  one  person  may  be  bound 
by  the  acts  of  an  other,  as  his  agent,  by  holding  him  out  as  such 

(a)  Note  78. 
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to  the  world,  although  no  authority  was  really  conferred  upon 
such  person.  And  so  there  may,  sometimes,  be  an  implied 
authority  to  do  some  acts  not  expressly  authorized,  from  the  very 
nature  of  the  business  in  which  an  agent  is  employed.  In  most 
of  the  cases  in  which  agents  are  employed,  there  is  neither  a 
sealed,  nor  even  a  written  authority  given  to  the  agent.  It  arises 
from  a  verbal  employment,  or  from  the  circumstances  of  the  par- 
ticular case.  A  few  of  the  cases  will  now  be  noticed,  which  will 
show  the  application  of  these  general  rules.  An  authority  to  an 
agent  to  execute  a  deed  or  instrument  under  seal,  must  be  con- 
ferred by  an  instrument  under  seal.  But  where  an  agent  author- 
ized by  parol  to  contract  for  his  principal,  executes  an  agreement 
in  the  name  of  his  principal,  under  seal,  such  agreement  is  bind- 
ing upon  the  principal  as  a  simple  contract.  Worrall  v  Munn,  1 
Seld.,  229. 

The  relation  of  principal  and  agent,  is  a  voluntary  relation, 
springing  from  a  contract,  to  which  the  consent  of  the  parties  is 
essential.  Baney  v.  Weed,  3  Sand.,  577.  A  public  officer,  not 
appointed  or  selected  by  the  party  whose  process  he  executes,  is 
not,  by  the  receipt  of  such  process,  made  the  agent  of  the  party. 
lb.  The  party  is  not  responsible,  on  the  footing  of  principal  and 
agent,  for  the  acts  of  the  officer,  unless  it  is  in  those  cases  "where 
special  directions  are  given  and  followed.  lb.  A  sheriff  or  mar- 
shal, to  whom  an  execution  against  property  is  delivered  to  be 
served,  does  not  thereby  become  the  agent  of  the  plaintiff  in 
the  full  legal  sense  of  the  term.  lb.  A  plaintiff  is  not  liable 
to  the  publisher  of  a  newspaper,  for  an  advertisement  of  the  sale 
of  land,  made  by  the  sheriff  or  marshal,  under  the  plaintiff's 
execution;  where  neither  he  nor  his  attorney  employed  the  pub- 
lisher, nor  gave  any  special  directions  upon  the  subject.  lb. 
There  is  no  such  privity  of  contract  or  of  law,  between  the  plain- 
tiff in  the  execution  and  the  publisher  of  the  newspaper,  as  to 
render  the  former  personally  responsible  for  the  publisher's  bill 
for  advertising.  lb. 

If  a  charter  be  granted  to  construct  a  private  work,  on  condi- 
tion that  the  agents  for  executing  the  work  shall  be  appointed 
by  the  state,  an  acceptance  of  the  charter  by  the  grantees  will 
render  the  .agents  their  own.  Bailey  v.  Mayor  of  N.  Y.,  3  Hill, 
531.  A  merchant,  about  to  leave  the  city  of  New  York  for 
Europe,  executed  a  power  of  attorney  to  his  clerk,  empowering 
him  "  generally  to  conduct  in  his  place  and  stead,  his  commercial 
business,  and  to  sign  his  name  whenever  requisite  or  expedient 
in  the  transaction  and  conduct  of  such  business  as  to  the  attorney 
should  seem  meet  in  his  good  discretion,"  and  it  was  held,  that 
the  principal  was  liable  upon  bills  of  exchange  drawn  in  his  name 
by  the  attorney  upon  parties  who  had  no  funds  of  the  principal 
in  their  hands.  Dollfus  v.  Frosch,  1  Denio,  367.  But  a  letter  of 
attorney  authorizing  one  to  issue  notes  in  the  name  of  the  prin- 
cipal, will  be  construed  as  extending  only  to  notes  issued  in  the 
business  of  the  principal  or  for  his  benefit.  North  River  Bank  v 
Watt        28 
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Aymar,  3  Hill,  262.  If  the  intent  be  that  the  attorney  may 
issue  notes  for  his  own  benefit,  or  for  the  benefit  of  a  third  per- 
son, the  authority  must  expressly  so  declare.  lb.  A  naked 
power  to  do  acts  for  a  principal,  and  in  his  name,  negatives  all 
authority  on  the  part  of  the  attorney  to  act  for  the  benefit  of  any 
one  besides  the  principal ;  and  persons  dealing  with  the  attorney, 
as  such,  are  bound  to  notice  this  limitation.  Stainer  v.  Tysen,  3 
Hill,  279.  If  an  agent  or  attorney  transcends  the  limits  of  his 
authority,  and  the  person  with  whom  he  deals  has  notice  of  this, 
sufficient  to  put  him  upon  inquiry,  he  cannot  charge  the  princi- 
pal, lb.  North  River  BanlcY.  Aymar,  3  Hill,  262,  263;  and  see 
Mechanics'  Bank  v.  N.  Y.  Sec.  B.  B.,  3  Kern.,  599,  632,  633;  Far- 
mers' &c.  Bank  v.  Butchers'  &c.  Bank,  4  Kern.,  631,  632 ;  2  E.  P. 
Smith,  137, 138, 142, 143.  Married  women,  lunatics,  infants,  and 
jther  persons  not  sui  juris,  are,  in  general,  incapable  of  appoint- 
ing an  agent  or  attorney.  Snyder  v.  Sponable,  1  Hill,  567.  But 
since  the  recent  statutes  in  this  state,  a  married  woman  may 
employ  an  agent  or  an  attorney  as  well  as  though  she  were  a 
single  woman.  Laws  1862,  ch.  172,  Code,  §  114.  One  person 
may,  sometimes,  be  bound  by  the  acts  of  an  other  as  his  assumed 
agent,  even  where  no  authority  was  conferred  upon  such  pre- 
tended agent.  If  one  man  by  acts  or  words  holds  out  to  the 
world  that  an  other  person  is  his  agent,  those  persons  who  deal 
with  such  supposed  agent  on  the  faith  of  such  representation  or 
acts,  may  hold  the  professed  principal  liable  for  the  acts  of  the 
assumed  agent,  provided  they  are  within  the  authority  professed. 
In  such  cases,  the  question  is  not,  what  authority  the  agent  actu- 
ally had;  but  what  authority  the  person  who  dealt  with  such 
professed  agent  had  a  right  to  suppose  he  had  from  the  repre- 
sentation or  acts  of  such  professed  principal.  Johnson  v.  Jones, 
4  Barb.,  369.a  If  a  person  authorizes  an  other  to  assume  the 
apparent  right  of  disposing  of  property  in  the  ordinary  course 
of  trade,  it  must  be  presumed  that  the  apparent  authority  is  the 
real  authority ;  and  the  agent  may  bind  his  principal  within  the 
limits  of  the  authority  with  which  he  has  been  apparently  clothed. 
Bridendecker  v.  Lowell,  32  Barb.,  9.  But  while  a  person  may  be 
charged  as  principal  in  consequence  of  his  own  acts  or  language; 
he  will  not  be  liable  by  reason  of  any  false  statements  made  by 
an  agent  as  to  the  extent  of  his  authority.  The  principal  will  be 
liable  for  the  acts  of  his  agent  within  the  scope  of  his  authority 
legally  or  actually  conferred,  or  within  the  scope  of  the  authority 
which  his  acts  or  words  have  induced  an  other  to  believe  the 
agent  was  clothed;  but  if  such  third  person  deals  with  an  agent 
in  a  matter  beyond  his  authority,  and  on  the  faith  of  the  agent's 
representations,  such  party  must  abide  by  such  remedy  as  he  can 
obtain  against  the  agent,  for  the  principal  will  not  be  bound, 
unless  he  subsequently  ratifies  the  transaction.  Where  an  agent 
is  intrusted  with  authority,  within  a  prescribed  sphere  of  action, 
and  is  permitted,  from  day  to  day,  without  any  interference  on 
the  part  of  the  principal,  to  exercise  the  authority,  third  parties 

(a)  Note  19. 
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will  not  be  affected  by  an  understanding  between  the  principal  and 
the  agent,  that  every  act  of  the  agent  shall  receive  the  express 
approval  of  the  principal.  Medbury  v.  N.  T.  &  Erie  B.  B.,  26 
Barb.,  564.  Where  the  by-laws  of  a  railroad  company  entrusted 
the  general  freight  agent  with  the  power  of  negotiating  contracts 
for  the  transportation  of  freight,  with  the  approval  of  the  presi- 
dent; it  was  held,  that  this  restriction  should  be  construed  as 
meaning,  subject  to  the  approval  of  the  president,  if  he,  on  any 
occasion,  shoidd  deem  it  proper  to  interpose,  before  the  attempted 
execution  or  performance  of  the  contract.  But  that  if  he  did  not 
think  fit  to  interpose,  and  neglected  to  apprise  the  public  that 
every  special  contract  for  the  transportation  of  freight  must  be 
ratified  by  him,  the  company  would  be  liable  for  the  fulfillment 
of  the  contract.  lb. 

"Where  the  officers  of  a  railroad  corporation  were  intrusted  with 
the  power  of  making  purchases,  and  they,  without  express  author- 
ity from  the  company,  were  in  the  habit  of  agreeing  upon  a  price 
by  a  submission  to  arbitrators,  and  the  awards  in  such  cases  were 
paid  by  the  company's  financial  officers,  under  a  general  resolu- 
tion to  pay  the  amount  they  directed ;  it  was  held,  that  the 
officers  had  power  to  submit  the  question  of  price  to  arbitrators, 
and  that  their  award  was  binding  upon  the  company.  Wood  v. 
Auburn,  See.,  B.  B.,  4  Seld.,  160.  In  such  a  case,  if  the  instru- 
ment of  submission  be  one  which,  without  seal,  would  bind  the 
company,  it  is  not  invalid  because  executed  by  a  subordinate 
agent  under  seal.  lb.  So  where  a  person,  for  a  series  of  years, 
forged  the  name  of  his  friend  as  the  indorser  of  his  notes  and 
bills,  with  the  knowledge  of  his  friend,  who,  although  judgments 
were  obtained  and  executions  issued  against  him  in  suits  on  such 
forged  indorsements,  never  disavowed  such  acts  until  the  person 
committing  the  forgeries  had  absconded  and  fled  from  justice ;  it 
was  held,  in  a  case  in  which  the  indorser  had  been  sued  and  had 
suffered  a  default,  and  attempted  no  defense  until  after  the 
escape  of  the  maker  of  the  notes,  that  proof  of  these  facts  was 
admissible  in  evidence,  and  that  from  it  the  jury  might  imply  an 
authority  from  the  indorser  to  the  maker  thus  to  use  his  name. 
Weed  v.  Carpenter,  4  Wend.,  219.  A  state  agricultural  society, 
previous  to  one  of  its  annual  fairs,  issued  and  circulated  a  hand- 
bill, containing,  among  other  things,  these  words :  "  Articles  for 
exhibition  should  be  carefully  labeled  with  the  owner's  name  and 
residence,  and  may  be  directed  to  Mr.  J.  P.  F.,  Eochester,  who 
will  take  charge  of  them,  and  will  deliver  them  at  the  show 
grounds,  if  they  are  sent  in  time,  and  notice  given."  J.  P.  P. 
was  the  local  secretary  of  the  society,  in  Eochester,  and  as  such 
aided  in  the  preparations  for  the  fair ;  and  it  was  held,  that  the 
true  construction  of  the  handbill  was,  that  J.  P.  P.  had  been 
appointed  by  the  society  to  take  charge  of  and  deliver  such  arti- 
cles as  were  labeled  and  directed  as  specified,  if  sent  in  time,  by 
any  of  the  usual  public  modes  of  transportation,  and  notice  was 
given  to  him  ;  and  that  no  charge  would  be  made  to  the  owners 
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or  exhibitors  for  that  service ;  and  also,  that  the  society  was  Iia 
ble  to  a  person  employed  by  J.  P.  F.  to  transport  such  articles 
from  the  railroad  depot  to  the  place  of  exhibition.  O'Neil  v.  N. 
T.  State  Ag.  Soc,  19  Barb.,  162.  Where  a  clerk  in  a  mercantile 
house  has  been  accustomed  to  sign  the  name  of  the  firm  to  ship- 
ping bills,  with  their  knowledge,  this  will  be  sufficient  evidence 
of  authority  to  bind  the  firm,  if  such  a  bill  is  signed  by  the  agent. 
Dows  v.  Greene,  16  Barb.,  72.  An  agent  of  a  railroad  company 
stated  that  the  title  of  his  office  was  superintendent,  and  that, 
as  such,  he  had  a  general  supervisory  control  over  the  whole 
line  of  the  road,  every  thing  connected  with  the  running  of  the 
road  being  under  his  supervision  and  control,  and  that  he  paid 
money  to  drivers,  conductors,  and  other  persons  employed  by  him 
as  superintendent,  but  had  no  direction  over  the  treasury ;  and  it 
was  held,  that  from  this  description  of  "his  powers  it  was  not  to 
be  inferred  that  he  was  authorized  by  his  office  to  arrange  and 
liquidate  claims  made  against  the  company  for  the  negligence  of 
its  servants  in  running  its  trains,  or  as  agent  to  contract  with 
third  persons  to  repair  or  remedy  the  consequences  of  such  neg- 
ligence ;  and  that  therefore  the  superintendent  had  no  authority 
to  bind  the  corporation  to  pay  a  physician  or  surgeon  for  his 
attendance  upon  a  person  who  had  been  run  over  by  a  car  and 
severely  injured.  Stephenson  v.  N.  Y.  and  Harlem  B.  B.,  2  Duer, 
341.  The  existence  of  an  agency  cannot  be  established  by  proof 
that  one  person  is  reputed  to  be  the  agent  of  another.  PerMns  v. 
Stebbins,  29  Barb.,  523.  An  agency  to  do  some  particular  acts  in 
relation  to  the  discharge  of  the  duties  of  an  agent,  will  sometimes 
be  inferred  from  the  nature  of  the  employment  of  the  agent. 
Where  the  authority  of  an  agent  was  general  in  respect  to  a  par- 
ticular business,  as  for  instance,  the  management  of  a  theater, 
which  was  carried  on  by  the  defendant,  and  it  appeared  that, 
according  to  the  habit  and  course  of  business,  the  agency  of  the 
plaintiff  embraced  the  receipt  and  disbursement  of  the  moneys 
of  the  theater,  and  the  raising  of  money  to  carry  it  on,  when 
required ;  it  was  held,  that  the  defendant  was  liable  for  money 
paid  by  the  request  of  such  agent,  for  the  rent  of  the  theater  in 
which  her  business  was  carried  on,  and  for  which  she  was  liable 
as  lessee.  Hearne  v.  Keene,  5  Bosw.,  579. 

It  is  not  necessary,  in  order  to  authorize  the  inference  of  a 
general  agency,  that  the  person  should  have  done  an  act  the  same 
in  specie  with  the  one  in  question.  If  he  has  usually  done  things 
of  the  same  general  character  and  effect,  with  the  assent  of  his 
principal,  that  is  enough.  Commercial  Bank,  &c,  v.  Norton,  1 
Hill,  501.  Where  a  teacher  was  employed  to  teach  a  district 
school,  by  one  of  the  trustees,  after  consulting  with  the  others 
separately,  and  she  taught  pursuant  to  her  engagement,  with  the 
knowledge  of  the  trustees,  and  without  objection  on  their  part ; 
it  was  held,  that  in  an  action  for  her  wages,  they  could  not  allege 
that  she  was  not  legally  employed.  Fister  v.  La  Rue,  15  Barb., 
323.    The  district  having  availed  itself  of  her  services,  will  not 
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be  allowed  to  say  that  the  original  agreement  was  not  made  by 
a  person  legally  authorized  to  contract.  lb.    But  when  the  con- 
tract is  still  executory,  and  nothing  has  been  done  under  it,  and 
the  action  is  to  recover  damages  merely  for  the  non-performance, 
it  is  for  the  plaintiff  to  show  a  legal  contract,  binding  upon  the 
corporation.  lb.    When  a  person  is  employed  for  a  corporation, 
by  one  assuming  to  act  in  its  behalf,  and  she  renders  services 
according  to  the  agreement,  with  the  knowledge  of  its  officers, 
and  without  objection  on  their  part,  or  any  notice  that  the  con- 
tract is  not  recognized,  such  corporation  will  be  held  to  have 
sanctioned  the  contract,  and  will  be  compelled  to  pay  for  her  ser- 
vices according  to  the  agreement.  lb.    The  law  raises  the  same 
presumptions  against  corporations,  in  such  cases,  that  it  does 
against  natural  persons.  II.    Instructions  from  a  principal  to  his] 
agent,  which  operate  as  private  restrictions  upon  a  general  agency,  ) 
do  not  affect  persons  dealing  with  the  agent,  in  ignorance  of  them,  j 
Johnson  v.  Jones,  4  Barb.,  369 ;  and  see  Tradesmen's  Bank  v.  Astor, 
11  Wend.,  87.    Where  a  principal,  on  being  informed  of  a  pur- 
chase made  by  his  agent,  in  his  name,  does  not  deny  the  agent's 
authority  to  make  the  purchase,  but  merely  complains  of  the 
manner  in  which  the  authority  has  been  exercised,  he  will  be  held 
to  have  admitted  the  right  of  the  agent  to  bind  him.  lb.    If  a 
principal  intends  to  disaffirm  a  purchase  made  by  an  other,  as  his 
agent,  he  must  give  notice  of  his  dissent  to  the  vendor,  at  once, 
and  return  the  goods ;   otherwise,  he  will  be  presumed  to  have 
assented  to  the  purchase  and  to  have  ratified  it.  lb.     The  law 
will  infer  authority  in  an  agent,  as  well  from  the  general  charac- 
ter of  the  acts  which  he  has  been  permitted  to  perform,  as  from  a 
special  written  power.  Exchange  Bank  v.  Monteath,  17  Barb.,  171. 
An  agency  may  be  presumed  from  repeated  acts  of  the  agent,  | 
if  they  are  adopted  and  confirmed  by  the  principal  previously  to 
the  making  of  the  contract  in  which  the  question  is  raised;  and 
so  such  agency  may  be  confirmed  and  established  by  a  subsequent 
ratification  of  his  acts.a   When  one  person  assumes  to  act  as  the 
agent  of  an  other,  but  without  naming  the  principal,  the  latter 
may  adopt  and  ratify  what  has  been  done,  and  receive  the  benefit 
of  the  agreement,  although  such  assumed  agent  had  no  previous 
authority.     So  on  the  other  hand,  if  the  alleged  principal  ratifies 
the  transaction,  and  accepts  and  receives  the  advantages  which 
may  be  derived  from  the  contract,  he   will   be  bound   by  the 
contract  and  estopped  from  denying  its  validity.     A  subse-l 
quent  ratification  is  equivalent  to  a  prior  authority.1*    But  the* 
ratification  of  an  unauthorized  act  of  an  agent,  in  order  to  bind 
the  principal,  must  be  with  a  full  knowledge  of  all  the  mate- 
rial facts  in  the  case.   Seymour  v.  Wyckoff,  6  Seld.,  213.      Sr 
a  subsequent  ratification  by  a  principal  of  the  unauthorizer 
act  of  a  person  professing  to  act  as  his  agent,  in  order  to  be 
valid  must  be  made  with  a  full  knowledge  of  the  facts  affecting 
his  rights.  Nixon  v.  Palmer,  4  Seld.,  398.     The  ratification  by  a  ? 
principal  of  a  previously  unauthorized  act  of  his  agent,  or  of  one  \ 

(a)  Note  80.        (6)  Note  81. 
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r  assuming  to  be  such,  operates  per  se  as  an  adoption  of  the  ace  of 
I  the  agent,  and  not  merely  as  presumptive  evidence,  that  the  act 
J  was  originally  done  by  the  authority  of  the  principal.  Commercial 
Bank  v.  Warren,  1  E.  P.  Smith,  577.  Where  an  agent  without 
authority  from  his  principal,  submits  to  arbitration  in  his  own 
name,  controversies  existing  between  the  principal  and  an  other 
person,  and  after  an  award  has  been  made  in  favor  of  the  agent, 
the  principal  takes  an  assignment  of  it,  and  then  assigns  it  to  a 
stranger,  this  is  an  adoption  and  ratification  by  the  principal  of 
the  unauthorized  act  of  the  agent  in  making  the  submission. 
Lowenstein  v.  Mcintosh,  37  Barb.,  251.a  A  ratification  of  part  of 
an  unauthorized  transaction  of  an  agent,  or  of  one  who  assumes 
to  be  such,  is  a  confirmation  of  the  whole.  Farmers'  Loan,  Sec, 
Go.  v.  Walworth,  1  Oomst.,  433.  An  authority  by  subsequent 
adoption  relates  back  to  the  time  of  the  original  transaction,  and 
is  the  same  in  law  for  all  purposes  as  if  given  before.  Lawrence  v. 
Taylor,  5  Hill,  107 ;  Houston  v.  Sliindler,  11  Barb.,  36.  A  prin- 
cipal should  not  be  held  to  have  ratified  a  contract  made  by  an 
agent,  unless  it  appears  that  he  knew  the  terms  thereof,  and  that 
acts  from  which  a  ratification  is  to  be  inferred,  related  to  the  per- 
formance of  such  contract.  Boach  v.  Coe,  1  E.  D.  Smith,  175.  If 
a  broker  has  no  authority  to  sell  by  sample,  still  the  owners  cannot 
affirm  the  sale  made  by  him,  and  get  an  increased  price  on  account 
of  the  warranty  and  keep  it,  and  gay  they  did  not  authorize  him 
to  make  a  warranty.  Broiver  v.  Lewis,  19  Barb.,  574;  and  see 
Shwas  v.  Morris,  8  Cow.,  60.  Where  the  plaintiff  having  an 
account  against  the  defendant,  which  was  disputed  by  the  latter 
to  the  knowledge  of  the  plaintiff,  entrusted  a  receipt  in  full  to  an 
agent,  who  delivered  the  receipt  to  the  defendant,  on  being  paid 
a  part  of  the  amount  claimed,  which  money  the  plaintiff  received 
from  the  agent,  and  then  sued  the  defendant  to  recover  the  bal- 
ance, it  was  held  that  the  plaintiff,  by  receiving  the  money,  rati- 
fied the  act  of  his  agent  ill  delivering  the  receipt.  Palmerton  v. 
Huxford,  4  Denio,  166;  Armstrong  v.  Gilchrist,  2  Johns.  Oas.,  424., 
Where  a  principal  is  informed  by  his  agent  of  what  he  has  done, 
the  principal  must  express  his  dissatisfaction  in  a  reasonable  time, 
otherwise  his  assent  to  his  agent's  acts  will  be  presumed.  Cai/rnes 
v.  Bleecker,  12  Johns.,  300;  Vianna  v.  Barclay,  3  Cow.,  281.  An 
alteration  of  a  sealed  instrument,  given  to  secure  the  payment  of 
a  sum  of  money,  does  not  avoid  it,  although  the  person  making 
the  alteration  acts  only  under  a  parol  authority.  Knapp  v.  Maltby, 
13  Wend.,  587.  A  corporation  cannot  be  bound  by  its  agents 
for  acts  not  within  the  powers  conferred  upon  it  by  its  charter. 
Contracts  based  upon  such  acts  are  void,  and  a  subsequent  rati- 
fication by  the  directors  will  not  render  them  valid.  McCullough 
v.  Moss,  5  Denio,  567 ;  Hodges  v.  City  of  Buffalo,  2  Denio,  110. 
There  are  some  cases  in  which  the  authority  of  an  agent  must  be 
in  writing,  by  reason  of  the  provisions  of  the  statute  of  frauds. 
An  authority  to  an  agent  to  execute  a  deed  or  instrument  under 
seal,  must  be  conferred  by  an  instrument  under  seal.  Worrali  v. 

(o)  Note  82. 
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Munn,  1  Seld.,  229.  A  subsequent  parol  ratification  of  an  instru- 
ment under  seal,  which  was  executed  by  an  agent  without  a 
sealed  authority,  is  not  binding  upon  the  principal.  Blood  v.  Good- 
rich, 9  Wend.,  68;  Blood  v.  Goodrich,  12  Wend.,  525. 

The  proper  mode  of  executing  an  authority  by  an  agent  is  to 
do  it  in  the  name  of  the  principal  or  person  giving  the  authority, 
and  not  in  the  name  of  the  agent.  Where  A.  B.  is  principal,  and 
0.  D.  is  agent,  the  agent  should  execute  the  paper  by  signing  it 
A.  B.,  by  0.  D.,  his  agent. 

A  sealed  instrument,  when  executed  by  one  acting  as  an  attor- 
ney, must  be  executed  in  the  name  of  the.  principal,  and  purport 
to  be  sealed  with  his  seal.  And  where  a  covenant  for  the  sale 
and  purchase  of  land  was  subscribed  only  with  the  names  B.  H., 
and  O.,  and  commenced  thus:  "Articles,  &c,  made,  &c,  between 
T.,  &c,  by  B.,  their  attorney  of  the  first  part,  and  H.  and  O., 
of  the  second  part,  witnesseth,"  and  the  concluding  clause  was 
thus:  "In  witness  whereof,  the  said  B.,  as  attorney  of  the  parties 
of  the  first  part,  and  the  parties  of  the  second  part,  have  hereunto 
set  their  hands  and  seals,"  &c,  it  was  held  that  the  covenant  did 
not  purport  to  have  been  executed  by  T.,  &c,  and  that  they 
could  not  maintain  an  action  upon  it.  Townsend  v.  Huboard,  4 
Hill,  351;  Spencer  v.  Field,  10  Wend.,  87;  Townsend  v.  Coming, 
23  Wend.,  435;  Evans  v.  Wells,  22  Wend.,  324;  Dean  v.  Eoesler, 
1  Hilt.,  420. 

This  rale  is  inflexible  as  to  all  cases  in  which  the  contract  is 
required  by  law  to  be  under  seal;  or  iu  those  cases  in  which 
the  parties  intend  to  make  an  agreement  under  seal.  Where 
parties  enter  into  a  contract  under  seal  in  their  individual  char- 
acters, not  describing  themselves  as  trustees,  agents,  or  as  a 
committee,  they  are  personally  responsible,  although  they  in  fact 
contract  as  a  committee  in  anticipation  of  the  incorporation  of  a 
literary  institution;  and  parol  proof  is  not  admissible  in  such  case 
to  show  that  it  was  not  intended  that  they  should  be  personally 
liable.  Lincoln  v.  Crandell,  21  Wend.,  101.  If  the  contract  would 
be  valid  though  not  under  seal,  and  an  agent  executes  the  con- 
tract under  seal,  it  will  still  be  valid  as  a  contract  not  under  seal 
Lawrence  v.  Taylor,  5  Hill,  107;  Worrall  v.  Munn,  1  Seld.,  229. 
When  the  agreement  is  not  under  seal,  the  rule  is  not  so  strictly 
enforced  as  to  the  manner  of  executing  the  writing.  Evans  v. 
Wells,  22  Wend.,  324. 

In  all  such  cases,  however,  the  name  of  the  principal  must 
appear  as  a  party  to  the  contract,  and  it  must  also  appear  that 
it  was  intended  to  be  the  contract  of  the  principal  and  not  that  of 
the  agent.  Pentz  v.  Stanton,  10  Wend.,  271. 

If  it  is  thus  made  evident  that  the  contract  was  intended  to  be 
made  by  the  principal,  the  mere  form  of  the  execution  of  the 
instrument  is  not  material.  An  authority  by  a  husband  to  his  wife 
to  give  notes,  will  not  subject  the  husband  to  the  payment  of  a 
note  given  by  the  wife  in  her  own  name,  without  referring  to  the 
husband  in  either  the  body  of  the  note,  or  in  the  signature.    A 
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note  to  be  binding  in  such  a  case,  must  purport  on  its  face,  to  have 
been  given  by  the  wife,  as  the  agent  of  the  husband,  or  on  his 
behalf.  Minard  v.  Mead,  7  Wend.,  68.  Where  one  H.  had  author- 
ity, as  agent,  to  bind  the  defendant  under  the  name  of  "The 
Churchman,"  it  was  held,  that  the  defendant  was  not  liable  upon 
a  note  given  by  such  agent  and  signed  "D.  H.,  Agent  for  The 
Churchman,"  but  containing  no  further  expression  of  an  inten- 
tion to  bind  the  defendant;  and  that  such  a  note  did  not  purport 
to  be  the  note  of  "  The  Churchman,"  but  of  H. ;  and  that  the 
words  "Agent  for  the  Churchman,"  were  mere  words  of  descrip- 
tion. JDe  Witt  v.  Walton,  5  Seld.,  571.  A  bill  was  drawn  on  and 
accepted  by  "J.  E.  L.,  President  of  the  Eosendale  Manufactur- 
ing Co."  That  company  was  a  corporation  and  J.  E.  L.  was  the 
president.  The  bill  was  drawn  by  one  of  the  agents  of  the  com- 
pany in  favor  of  an  other  agent,  and  by  the  latter  indorsed  to  the 
plaintiff,  who  received  it  on  account  of  a  debt  due  him  from  the 
company  for  wages ;  but  there  was  no  proof  that  J.  E.  L.  was 
authorized  to  bind  the  company  by  the  acceptance,  it  was  held, 
that  an  action  on  the  acceptance  was  properly  brought  against  J. 
E.  L.  individually,  instead  of  against  the  corporation.  Moss  v. 
Livingston,  4  Comst.,  208.  An  officer  of  a  corporation,  to  whose 
order,  as  such,  a  note  executed  to  it  is  payable,  and  who  indorses 
the  note,  adding  to  his  name  his  official  character,  and  negotiates 
it  on  behalf  of  the  corporation,  is  not  personally  responsible  as 
indorser.  The  effect  of  such  indorsement  is  merely  to  transfer 
the  paper.  Accordingly,  where  a  note  was  payable  to  the  order 
•of  "E.  Bemau,  Treasurer,"  and  he  being  the  treasurer  of  a  cor- 
poration with  authority  to  receive  and  transfer  the  note,  indorsed 
it,  "E.  Beman,  Treasurer,"  and  delivered  it  to  the  plaintiffs,  who 
received  it  on  accouut  of  a  debt  due  them  from  the  corporation, 
with  notice  of  the  capacity  in  which  Beman  acted ;  it  was  held, 
that  he  was  not  individually  liable  as  an  indorser  of  the  note. 
Bdbcook  v.  Beman,  1  Kern.,  200;  S.  C,  1  E.  D.  Smith,  593. 
Where,  by  a  written  agreement,  the  parties  to  it  "bind  them- 
selves" to  perform  it,  and  the  instrument  does  not  by  its  terms, 
nor  by  implication,  bind  any  other  person,  they  are  personally 
liable  to  do  or  cause  to  be  done,  and  to  pay  what  they  stipulate 
shall  be  done  and  paid,  although  they  are  in  truth  acting  on  the 
behalf  or  for  the  benefit  of  others :  If  in  such  an  agreement  they 
designate  themselves  as  a  committee  of  management,  such  desig- 
nation will  be  regarded  as  a  mere  description  of  the  persons. 
Rowland  v.  Phalen,  1  Bosw.,  43;  Broekway  v.  Allen,  17  Wend., 
40 ;  Taft  v.  Brewster,  9  Johns.,  334 ;  Bandell  v.  Van  Yechten,  19 
Johns.,  60.  But  they  may  show  that  they  were  in  fact  agents 
for  a  responsible  principal,  that  they  were  acting  within  the  scope 
of  their  authority,  and  that  the  plaintiff,  or  the  person  whom  he 
represents,  knew  these  facts  at  the  time  of  making  the  contract, 
which  will  constitute  a  defense.  II).  Where  the  defendants, 
having  been  duly  appointed  by  a  corporation  its  building  com- 
mittee  and  authorized  to  contract  for  materials  for  erecting  a 
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building  in  which  to  conduct  its  business,  entered  into  a  written 
contract  with  the  plaintiff,  under  their  respective  hands  and  seals, 
describing  themselves  as  "building  committee,"  and  signing  it 
as  such,  for  the  purchase  of  a  quantity  of  brick,  it,  was  held,  that 
the  corporation  was  liable  on  the  contract ;  and  that  the  defend- 
ants having  shown  that  they  were  fully  authorized  by  the  corpo- 
ration, in  fact,  a  priori,  to  make  the  contract,  and  that  after  it  was 
made,  the  corporation  ratified  it,  by  making  several  payments 
thereon,  and  otherwise,  it  was  also  held,  that  the  defendants  were 
not  personally  liable  upon  the  contract.  Haight  v.  Sahler,  30  Barb., 
218.  The  contract  was  binding  upon  the  corporation,  without  a 
seal,  and  the  addition  of  the  seal  did  not  discharge  the  corpora- 
tion from  its  liability  as  upon  an  unsealed  contract,  nor  did  it 
render  the  defendants  any  more  liable  than  they  would  have 
been  had  no  seal  been  affixed.  lb.  Sherman  v.  N.  Y.  Cent.  B.  B., 
22  Barb.,  239 ;  Ford  v.  Sherman,  3  Kern.,  578.  A  written  agree- 
ment for  the  sale  and  purchase  of  property,  purporting  in  the 
body  of  it,  to  be  between  the  vendor  of  the  one  part,  and  the  pur- 
chasers by  their  agent  on  the  other  part,  signed  by  the  vendor, 
and  by  the  agent  in  his  own  name  merely,  a  seal  being  annexed 
to  each  name,  is  not  executed  in  the  name  of  the  purchasers,  and 
is  therefore  void.  It  is  not  binding  upon  the  agent,  inasmuch  as  he 
does  not  profess  or  intend  to  contract  for  himself,  but  for  the  pur- 
chasers, nor  upon  the  latter,  because  it  is  not  executed  in  their 
names.  Sherman  v.  N.  Y.  Gent.  B.  B.,  22  Barb.,  239. 

Though  a  deed  be  executed  by  an  attorney  for  several  princi- 
pals, it  is  not  necessary  to  affix  a  separate  seal  for  each,  provided 
it  appears  that  the  seal  affixed  was  intended  to  be  adopted  as  the 
eeal  of  all.  Townsend  v.  Hubbard,  4  Hill,  351. 

An  authority  must  be  strictly  pursued;  and  any  act  which 
substantially  varies  from  it,  is  void.  Nixon  v.  Hyserott,  5  Johns., 
58 ;  Bossiter  v.  Bossiter,  8  Wend.,  494.  But  the  court,  in  giving 
a  construction,  will  apply  the  principle  that  all  instruments  must 
be  construed  according  to  the  spirit  as  well  as  the  letter.  Taylor 
v.  Harlow,  11  Barb.,  232. 

A  principal  is  bound  by  the  acts  of  his  agent,  so  far  only  as  he 
is  acting  in  the  course  of  his  employment.  Weisser  v.  Denison,  6 
Seld.,  69.  Where  checks,  forged  by  the  confidential  clerk  of  the 
depositor,  were  paid  by  the  bank,  charged  to  the  depositor  in  his 
pass-book,  the  book  balanced,  and,  with  the  forged  vouchers, 
among  others,  returned  to  the  clerk,  who  examined  the  account, 
at  the  request  of  the  principal,  and  reported  it  correct,  and  the 
principal  did  not  discover  the  forgeries  until  several  months  after- 
wards, when  he  immediately  made  them  known  to  the  bank,  it 
was  held,  in  an  action  to  recover  the  balance  of  the  deposit,  that 
the  bank  could  not  retain  the  amount  of  the  forged  checks.  lb. 
Bankers  are  presumed  to  know  the  signatures  of  their  customers, 
and  they  pay  checks  rmrporting  to  be  drawn  by  them  at  their 
peril.  lb.  A  depositor  owes  the  bank  no  duty  which  requires 
him  to  examine  his  pass-book  or  vouchers,  with  a  view  to  the 
Wait  29 
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detection  of  forgeries  of  his  name.  lb.  "  There  are  in  the  books 
many  loose  expressions  concerning  the  distinction  between  a 
general  and  a  special  agency.  The  distinction  itself  is  highly 
unsatisfactory,  and  will  be  found  quite  insufficient  to  solve  a 
great  variety  of  cases.  It  is  not  profitable  to  dwell  upon  that 
distinction.  Underlying  the  whole  subject  there  is  this  funda- 
mental proposition,  that  a  principal  is  bound  only  by  the  author- 
ized acts  of  his  agent.  This  authority  may  be  proved  by  the 
instrument  which  creates  it ;  and  beyond  the  terms  of  the  instru- 
ment, or  of  the  verbal  commission,  it  may  be  shown  that  the 
principal  has  held  the  agent  out  to  the  world  in  other  instances 
as  having  an  authority  which  will  embrace  the  particular  act  in 
question.  I  know  of  no  other  mode  in  which  a  controverted 
power  can  be  established.  But  in  whichever  way  this  is  done,  it 
cannot  be  limited  by  secret  instructions  of  the  principal  on  the 
one  hand,  nor  can  it  be  enlarged  by  the  unauthorized  representa- 
tion -of  the  agent  on  the  other."  Oomstook,  J.,  in  Mechanics' 
Bank  v.  N.  T.,  Sec,  It.  It.,  3  Kern.,  632  ;  and  see  Munn  v.  Com- 
mission Co.,  15  Johns.,  44 ;  Beals  v.  Allen,  18  It.,  363.  If  the  act 
upon  which  common  carriers  are  sought  to  be  charged  is  the 
act  of  an  agent,  his  authority  must  be  made  out,  and  it  is  a 
question  of  fact  for  the  jury  or  the  justice.  Thurman  v.  Wells,  18 
Barb.,  500.  Where  an  express  company  advertises  that  a  faithful 
special  messenger  will  be  sent  in  charge  of  each  express  to  its 
destination,  this  does  not  imply  any  authority  in  the  messenger 
to  engage  for  or  receive  freight  at  intermediate  ports  for  his  prin- 
cipal, lb.  Where  a  party  is  sought  to  be  made  liable  for  the  acts 
of  his  agent,  the  authority  of  the  agent  to  bind  his  principal 
must  be  proved,  either  expressly,  or  impliedly  from  his  conduct  as 
sanctioned  by  his  principal.  lb.  A  party  is  not  responsible  for 
the  acts  of  an  other  as  his  agent,  except  upon  an  actual  delega- 
tion of  power,  or  one  implied  from  the  characteristic  designation 
of  the  agent,  or  the  sanctioning  of  his  conduct,  implying  the 
nature  of  his  authority.  lb.  A  principal  is  liable,  however,  for 
the  acts  or  the  neglect  of  an  agent  who  is  employed  to  do  an  act 
which  the  principal  has  agreed  to  do  himself.  A  party  who  cove- 
nants "  to  take  proper  means"  for  the  collection  of  a  bond  and 
mortgage,  is  responsible  for  the  laches  of  every  agent  employed 
by  him  in  proceedings  for  the  collection,  even  though  such  agent 
be  a  lawyer  in  good  standing,  and  although  the  delay  arose  from 
an  error  in  judgment  which  would  be  excusable  between  the 
attorney  and  his  client.  Hoard  v.  Garner,  6  Seld.,  261. 

A  bona  fide  holder,  for  value,  of  a  check,  negotiable  upon  its 
face,  and  certified  to  be  good  by  the  paying  teller  of  the  bank 
upon  which  it  is  drawn,  whose  authority  to  certify  is  limited  to 
cases  where  the  bank  has  funds  of  the  drawer  in  hand  sufficient 
to  Gover  the  check,  can  enforce  the  payment  of  the  check, 
although  the  drawer  has  not  such  funds,  and'  the  check  was 
certified  by  the  teller,  without  funds,  in  violation  of  his  duty, 
for  the  mere  accommodation  of  the  drawer,  and  upon  his  promise 
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that  it  should  never  be  presented  for  payment.  Farmers',  &c, 
■  Bank  v.  Butchers',  &c,  Bank,  2  E.  P.  Smith,  125,  138.a  In  such  a 
case  the  bank  gives  authority  to  its  agent  to  certify  checks,  and 
the  private  instructions  which  were  given  to  the  agent,  can- 
not affect  a  bona  fide  holder  of  negotiable  paper  which  the  plain- 
tiff received  for  value.  The  bank  or  the  holder  must  suffer  a 
loss,  and  the  bank  must  lose  the  amount  since  it  put  it  into  the 
power  of  its  agent  to  perpetrate  a  fraud  upon  an  innocent  per- 
son. But  the  bank  is  not  liable  to  any  person  who  is  not  a  holder 
of  the  check  in  good  faith,  and  for  value.  Meads  v.  Merchants' 
Bank,  11  B.  P.  Smith,  143.  And  if  a  check  is  drawn  by  a  bank 
president  who  is  authorized  to  certify  checks,  and  it  is  then 
certified  by  him  as  good,  this  will  not  bind  the  bank,  for  the 
paper  shows  on  its  face  sufficient  to  put  any  person  upon  in- 
quiry ;  and  if  the  certificate  is  false,  no  one  can  recover  against 
the  bank  as  a  bona  fide  holder.  Glaflin  v.  Farmers'  and  Citizens' 
Bank,  11  E.  P.  Smi^h,  293,  reversing  36  Barb.,  510.  A  general 
agent  of  an  association  engaged  in  running  canal  boats  is  not 
authorized  to  employ  counsel  on  the  credit  of  the  association,  to 
commence  and  prosecute  an  action  in  favor  of  a  servant  of  the 
association,  for  a  personal  injury  done  to  such  servant  while 
engaged  in  the  business  of  his  principals.  And  where  an  assault 
and  battery  is  committed  upon  such  servant  while  in  such 
employment,  the  general  agent  has  no  authority  to  employ 
counsel  to  prosecute  the  assailants,  and  to  charge  the  principal 
with  such  counsel  fees.  Cochran  v.  Newton,  5  Denio,  482 ;  and 
see  Beats  v.  Allen,  18  Johns.,  363.  Where  the  course  of  business 
between  a  merchant  in  the  country  and  a  merchant  in  town  is 
such,  that  the  country  merchant  transmits  to  his  correspondent 
in  town,  his  produce,  and  such  other  articles  as  he  has  to  sell, 
and  the  merchant  in  town,  in  return,  supplies  him  with  such 
articles  of  merchandise  as  he  deals  in,  and  fills  up  his  orders  by 
procuring  from  other  merchants  on  credit  such  articles  as  he  does 
not  deal  in,  and  charges  them  to  the  merchant  in  the  country, 
the  latter  is  not  liable  to  the  seller  for  any  articles  thus  procured, 
although  he  directs  the  purchase  of  an  article  which  he  knows 
the  merchant  in  town  does  not  deal  in,  and  the  seller  is  informed 
for  whom  the  purchase  is  made,  if  the  country  merchant  has 
funds  in  the  hands  of  the  merchant  in  the  city,  and  has  never 
authorized  him  to  pledge  his  credit  on  the  purchase  of  any  arti- 
cles thus  ordered,  nor  recognized  such  act.  The  agency  in  such 
case  is  special,  and  without  any  authority  to  pledge  the  credit  of 
the  principal.  Jaques  v.  Todd,  3  Wend.,  83.  An  agent  appointed 
to  "  take  care  "  of  personal  property,  and  to  give  his  principal 
notice  of  the  existence  of  liens  upon  it,  has  no  authority  to  make 
an  agreement  with  a  third  person  to  purchase  the  property  on 
account  of  his  principal,  at  a  sale  to  which  it  is  exposed,  to  satisfy 
rent  under  a  distress  warrant.  Brisbane  v.  Adams,  3  Oomst.,  129. 
A  general  power  to  defend  a  cause  will  not  authorize  the  attor- 
ney to  execute  an  appeal  bond  in  the  name  of  his  client.  Ex  parte 

(a)  Note  83. 
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HoTbrook,  5  Cow.,  35 ;  People  v.  Judges,  Sec,  5  Oow.,  34.  An  agent 
,  who  has  a  discretionary  power  to  sell  goods  and  collect  the  price, 
has  an  implied  authority  to  make  any  deduction  from  the  original 
price  that  could  have  been  made  by  the  principal.  Taylor  v.  Nuss- 
baum,  2  Duer,  302.  Money  borrowed  for  a  public  purpose  and 
on  the  credit  of  the  county,  by  the  agent  of  a  board  of  supervi- 
sors, under  its  resolution,  passed  without  any  legal  authority,  but 
not  in  violation  of  public  policy  or  of  positive  statute,  may  be 
recovered  by  the  board,  of  such  agent  or  his  sureties.  But  where 
the  agent  exceeded  the  power  thus  conferred,  and,  by  false  rep- 
resentations to  the  lenders,  obtained  the  loan  of  a  larger  amount 
than  was  authorized,  and  embezzled  such  excess,  the  sureties  are 
not  liable  therefor  to  the  county,  although  the  board  of  supervi- 
sors afterwards  voluntarily  pay  to  the  lenders  the  sums  borrowed 
from  them  without  authority.  The  lenders  were  bound  to  ascer- 
tain, at  their  peril,  when  the  authority  of  the  agent  was  exhausted ; 
and  the  supervisors  could  not,  by  repaying  to,  them  money  which 
had  never  come  to  the  use  of  the  county,  and  for  which  it  was 
not  liable,  extend  the  contract  of  the  sureties  to  answer  for  the 
sums  which  he  should  borrow  under  their  authority.  Supervisors 
of  Rens.  Co.  v.  Bates,  3  E.  P.  Smith,  242.  The  agents  of  a  state, 
authorized  to  borrow  money  upon  a  sale  of  its  stocks,  cannot  sell 
on  credit,  unless  a  special  authority  to  that  effect  has  been  con- 
ferred on  them.  An  unauthorized  contract  entered  into  by  state 
agents,  acting  under  limited  powers  conferred  by  statute,  cannot 
be  ratified  by  any  acts  of  the  governor  or  other  officers,  but  only 
by  the  state  itself.  Though  the  mere  silence  of  a  principal  for  a 
very  short  period  may,  in  some  instances,  amount  to  a  presump- 
tive ratification  of  the  acts  of  an  agent,  the  rule  does  not  apply 
where  the  principal  is  a  state.  Delafield  v.  State  of  Illinois,  2  Hill, 
160 ;  S.  C,  26  Wend.,  192.  The  trustees  of  a  common  school 
district  are  a  quasi  corporation,  and  they  have  power,  as  the 
agents  of  the  district,  to  employ  teachers,  and  to  give  promissory 
notes  in  payment  of  such  teachers'  wages,  which  notes  may  be 
enforced  against  their  successors  in  office  in  their  official  capacity. 
Rorton  v.  Garrison,  23  Barb.,  176  ;  and  see  Fister  v.  La  Rue,  15 
Barb.,  323.  A  transfer  of  property  by  an  agent,  who  exceeds  his 
authority  in  a  material  point,  passes  no  title  to  the  thing  deliv- 
ered, and  it  may  therefore  be  reclaimed  by  the  principal.  Robert- 
son v,  Ketclium,  11  Barb.,  652.  And  this  is  especially  the  case 
where  the  person  dealing  with  the  agent  knows  that  he  is  exceed- 
ing his  authority,  and  both  he  and  the  agent  attempt  to  conceal 
the  facts  from  the  principal.  lb. ;  and  see  Exchange  Bank  v.  Mon- 
teath,  24  Barb.,  371. 

SECTION  IL 

DUTIES   OP  AGENTS. 

The  first  duty  of  an  agent  whose  authority  is  limited  by 
instructions,  is  to  obey  implicitly  such  instructions ;  for  he  can- 
not in  any  manner  depart  from  them  without  rendering  himself 
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personally  responsible  to  the  principal  for  any  loss  or  injury 
which  he  may  sustain  in  consequence  of  such  deviation.  Bruce  v 
Davenport,  36  Barb.,  349.  Where  a  principal  consigns  property 
to  his  factor,  with  instructions  to  sell  it  upon  its  arrival,  the  latter 
is  bound  to  follow  the  instructions  and  sell  for  the  price  it  will 
command,  and  if  he  does  not  he  will  become  liable  for  the 
damages  which  his  principal  may  sustain  in  case  of  a  fall  in  the 
market.  It  is  no  excuse  that  the  market  was  dull.,  if  the  property 
might  have  been  disposed  of  at  reduced  rates.  Evans  v.  Boot,  3 
Seld.,  186 ;  Johnson  v.  JSf.  Y.  Cent.  E.  E.,  31  Barb.,  196.  For- 
warders and  warehousemen  are,  like  other  agents,  bound  by  tbe 
directions  of  their  principals.  '  But  a  deviation  from  the  course 
marked  out  by  the  principal,  which  is  rendered  necessary  by  the 
circumstances  of  the  case,  and  which  were  not  foreseen  by 
the  principal,  is  justifiable,  if  the  agent  exercises  the  care  and 
skill  which  the  character  of  his  agency  calls  for;  unless  the 
instructions  amount,  in  substance,  to  a  prohibition  of  the  act  in 
any  other  than  the  prescribed  method.  Johnson  v.  N.  Y.  Cent.  E. 
E.,  31  Barb.,  196."  The  plaintiffs  shipped,  at  Little  Falls,  on  the 
defendant's  cars,  certain  goods  consigned  to  a  person  in  New 
York,  with  directions  to  the  defendants  to  forward  them  from 
Albany  by  the  "People's  Line"  of  steamboats.  On  the  arrival 
of  the  cars  at  Albany  the  People's  Line  refused  to  take  the 
freight.  The  navigation  of  the  Hudson  river  being  about  closing, 
the  defendants  shipped  the  goods  by  the  Bckford  line  of  tow 
boats,  a  responsible  line,  and  in  good  reputation,  which  was  the 
usual  mode  of  carrying  freight  of  that  kind.  The  property  was 
lost  on  its  passage  from  Albany  to  New  York,  by  the  perils  of 
navigation ;  and  it  was  held,  that  the  defendants,  in  consequence 
of  the  refusal  of  the  People's  Line  to  carry  the  freight,  were  in 
possession  of  it  as  forwarders,  and  were  therefore  bound  to  exer- 
cise their  discretion,  and  select  the  best  that  presented ;  that  the 
established  usage  and  course  of  business  became  the  rule  of  duty 
governing  them,  and  that  having  forwarded  the  goods  by  the 
customary  method,  they  were  not  liable  for  the  loss.  lb.  Where 
goods  are  sent  to  a  factor  for  sale  without  instructions  as  to  the 
time  or  place  of  sale,  he  is  at  liberty  to  sell  at  such  time  and  on 
such  terms  as  in  the  exercise  of  a  sound  discretion  he  shall  deem 
proper  for  the  interest  of  his  principal.  Marfleld  v.  Goodhue,  3 
Oomst.,  62.  But  the  factor  is  bound  to  obey  the  subsequent 
instructions  of  his  principal  as  to  the  sale,  although  after  the 
receipt  of  the  goods  he  has  made  advances  thereon,  unless  the 
principal,  after  reasonable  notice,  fails  to  repay  such  advances. 
76.;  Blot  v.  Boiceau,  3  Oomst.,  78;  La  Forge  v.  Kneeland,  7 
Cow.,  456.  And  the  rule  is  the  same  where  specific  instructions 
are  given  at  the  time  of  consigning  the  goods.  II.  Letters  of 
instruction  from  a  merchant  to  his  consignee  and  factor,  not 
expressly  mentioning  a  price  below  which  goods  consigned  for 
sale  shall  not  be  sold,  but  merely  communicating  a  belief  that 
the  excellent  quality  of  the  goods  will  command  a  certain  price, 

(a)  Note  84. 
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and  expressing  it  as  tKe  sum  confidently  expected  to  be  realized 
on  a  sale,  will  not  be  construed  as  fixing  a  minimum  price  at 
which  the  goods  shall  be  sold ;  and  a  sale  for  a  less  sum  by  the 
factor,  in  good  faith,  and  without  negligence,  will  not  be  deemed 
a  breach  of  instructions,  nor  render  the  factor  liable  in  damages. 
Vianna  v.  Barclay,  3  Cow.,  281 ;  La  Forge  v.  Kneeland,  7  Cow., 
456.  Where  pork,  packed  in  barrels,  is  consigned  to  a  commis- 
sion merchant  for  sale,  it  does  not,  by  being  stowed  in  a  ware- 
house with  a  large  quantity  of  pork  of  the  same  quality  and 
brand,  lose  its  identity  as  the  property  of  the  consignor,  and  the 
commission  merchant  will  not  be  entitled  to  dispose  of  it  as  his 
own,  and  to  apply  the  ownership  of  his  principal  to  other  pork 
of  the  same  quality.  Seymour  v.  Wyclcoff,  6  Seld.,  213.  And 
where  the  consignor  gave  special  instructions  to  the  commission 
merchant  in  regard  to  the  care  of  the  property,  "in  case  there 
should  appear  to  be  any  danger  of  its  depreciating  in  quality,  or 
if  it  should  have  need  of  being  re-brined,"  so  that  the  consignor 
"  should  not  hold  injured  or  spoiled  pork  when  he  should  select 
a  market,"  and  directed  that  the  consignee,  "  to  that  end,  must 
do  with  the  same  in  like  manner  as  if  it  were  his  own  ;  and  it 
was  held  that  the  consignee  had  no  authority  to  sell  the  pork 
and  substitute  other  pork  of  the  same  quality  as  the  property  of 
the  consignor.  lb.  An  agent,  who  is  not  instructed,  and  who  is 
intrusted  with  general  p6wers  in  the  execution  of  his  duties,  must 
exercise  a  sound  discretion  in  all  his  acts.  And  if  he  does  this, 
in  good  faith,  he  will  not  be  liable  to  his  principal,  although  he 
may  not  have  done  the  best  thing  possible,  and  although  the 
principal  may  be  a  loser  in  consequence.  A  general  authority  to 
do  one  act,  or  to  perform  several  acts,  always  carries  with  it  an 
implied  authority  to  do  whatever  may  be  necessary  to  carry  the 
authority  into  effect.  An  authority  to  sell  goods  and  collect 
the  price,  is  an  authority  that  permits  the  agent  to  make  deduc- 
tions from  the  original  price.a  And  where  cattle  were  sold  by  an 
agent  having  general  authority  to  sell  them,  and  it  was  found 
that  the  cattle  were  bruised  at  the  time  of  the  sale,  though  there 
was  no  warranty  in  that  respect,  yet  it  was  held  that  the  agent 
might  make  a  deduction  from  the  price  for  that  reason,  and  that 
such  agreement  was  binding  upon  the  principal.  Taylor  v.  Nuss- 
baum,  2  Duer,  302.  An  authority  to  settle  an  account,  implies 
the  right  to  allow  payments  already  made.  An  agent  employed 
by  the  government  to  collect  debts,  may,  in  the  exercise  of  this 
discretion,  give  the  debtor  a  reasonable  indulgence  as  to  the  time 
of  payment.  United  States  v.  Hudson,  3  McLean,  156. 

An  agent  must  be  diligent  in  the  discharge  of  his  duties.  He 
is  not  bound  to  exercise  the  utmost  possible  care,  but  he  must 
exercise  all  the  care  that  a  reasonable  man  would  do  under  simi- 
lar circumstances  in  attending  to  his  own  affairs.  And  when  a 
creditor  receives  from  his  debtor  the  note  of  a  third  person  for  col- 
lection, and  the  proceeds  are  to  be  applied  upon  the  debtor's  debt, 
he  is  to  be  deemed  to  have  assumed  the  obligation  of  an  attor- 

(a)  ICotb  85. 
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ney  or  agent  for  the  collection  of  the  demand,  and  as  such,  he  is. 
responsible  for  ordinary  neglect.  Buckingham  v.  Payne,  36  Barb., 
81.  Negligence,  in  such  a  case,  is  a  question  of  fact,  and  the 
creditor  will  not  be  held  liable  for  the  amount  of  the  note,  unless 
it  is  found  that  the  loss  of  the  sum  due  upon  it  was  owing  to  his 
negligence,  or  consequent  upou  it.  Id. 

An  agent  is  bound  to  possess  and  exert  the  skill  and  knowledge 
necessary  for  a  proper  performance  of  the  duties  which  he  under- 
takes. This  rule  applies  to  all  mechanical  or  professional 
employments.  If  a  principal  employs  one  whom  he  knows  to  be 
incompetent  to  conduct  his  business  properly,  it  is  his  own  folly 
and  he  must  bear  the  loss.  Wakeman  v.  Hasleton,  3  Barb.  Oh., 
148.  This  branch  of  the  law  will  be  more  fully  noticed  under 
title  Bailments.  If  no  instructions  are  given  to  an  agent,  or  if 
mere  partial  instructions  are  given,  or  if  those  given  are  vague 
and  indistinct,  the  duty  of  the  agent  will  be  to  follow  such 
instructions  as  are  clear  and  distinct,  and  beyond  that  he  may 
follow  his  best  discretion,  unless  there  is  a  general  usage  in  relation 
to  that  kind  of  business;  and  if  there  is,  he  must  follow  the 
general  usage.  But  no  usage,  however  extensive  or  however 
proper  in  itself,  will  excuse  an  agent  if  he  disregards  the  plain 
and  direct  instructions  of  his  principal.  When  positive  instruc- 
tions are  given,  an  agent  has  no  excuse  for  disobeying  them 
unless  they  are  illegal  or  impossible.  Where  a  quantity  of  butter 
was  put  into  the  hands  of  an  agent  who  was  proceeding  to  the 
city  of  New  York  to  sell,  with  directions  to  do  the  best  he  could 
with  it,  to  do  as  well  with  it  as  if  it  was  his  own,  and  the  agent, 
after  endeavoring  in  vain  to  dispose  of  it  in  New  York  at  a  fair 
price,  finding  the  market  dull,  sent  the  butter  of  his  employer, 
together  with  his  own,  to  a  market  at  the  south,  it  was  held  that 
the  judge  was  not  authorized  to  instruct  the  jury  that  the  agent 
was  bound  to  sell  in  New  York  and  not  elsewhere;  and  that  the 
question  of  excess  of  authority  should  have  been  submitted  to 
the  jury  upon  the  evidence  as  to  the  usual  course  of  business  in 
relation  to  such  matters.  McMorris  v.  Simpson,  21  Wend.,  610. 

When  a  person  receives  goods,  as  an  agent  or  factor,  to  sell 
for  an  other,  without  any  special  instructions  to  sell  for  cash  and 
not  on  credit,  he  may  sell  on  credit  for  the  period  usual  in  the 
market;  and  in  case  he  sells  on  credit  in  the  usual  manner,  and 
uses  due  diligence  to  ascertain  the  solvency  of  the  purchaser,  he 
will  not  be  responsible,  should  the  vendee  afterwards  prove 
insolvent.  Van  Men  v.  Vanderpool,  6  Johns.,  69;  Robertson  v. 
Livingston,  5  Cow.,  473;  Leland  v.  Douglass,  1  Wend.,  490.  The 
general  principle  is,  that  an  agent  cannot  delegate  his  authority 
to  an  other.  An  agent  holds  nothing  but  a  delegated  power, 
and  he  has  no  more  authority  to  substitute  an  other  in  his  place 
than  he  had  to  create  the  original  agency. 

The  employment  and  the  trust  are  personal  to  the  agent,  and 
they  may  rest  on  some  ground  of  personal  confidence  in  the 
integrity  or  the  ability  of  the  agent,  to  whose  hands  the  principal 
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may  be  willing  to  confide  his  business,  while  he  might  not  have 
any  such  confidence  in  the  person  to  whom  the  agent  might 
intrust  it,  if  he  had  the  legal  authority  to  do  so.  This  rule  is 
not  carried  so  far,  however,  as  to  prevent  an  agent  from  employ- 
ing such  assistance  as  he  may  need  in  executing  the  duties  of  his 
trust.  It  is  the  integrity  and  the  intelligence  of  the  agent  em- 
ployed by  the  principal  which  the  law  requires  to  be  exercised  by 
the  agent  himself.  An  agent  cannot  delegate  any  portion  of  his 
power  requiring  the  exercise  of  discretion  or  judgment;  but  it  is 
otherwise,  however,  as  to  powers  or  duties  which  are  merely  me- 
chanical in  their  nature. a  Hence,  if  an  agent  is  empowered  to 
bind  his  principal  by  an  accommodation  acceptance,  he  may  direct 
an  other  to  write  it,  having  first  determined  the  propriety  of  the 
act  himself;  and  it  will  bind  the  principal,  though  naming  the 
delegate,  and  not  the  agent,  as  the  one  exercising  the  power.  Com- 
mercial Banli,  &c,  v.  Norton,  1  Hill,  501.  A  principal  may  employ 
an  agent  and  give  him  authority  to  substitute  an  other  in  his  place, 
and  if  the  authority  is  exercised  by  the  substitution  of  such  sub- 
agent,  he  will  then  be  an  agent  for  the  principal,  who  will  be  liable 
for  his  acts  as  much  as  though  personally  employed  by  the  princi- 
pal himself.  Wright  v.  N.  Y.  Cent.  E.  B.,  28  Barb.,  80.  This  rule  is 
applicable  to  individuals,  and  especially  so  to  corporations  which 
employ  a  large  number  of  assistants  in  their  ordinary  business. 
lb.  If  the  principal  authorizes  a  substitution  or  the  employment 
of  an  underagent,  and  gives  instructions  as  to  the  manner  in 
which  the  business  is  to  be  transacted,  and  the  agent  directs  the 
sub-agent  to  vary  from  the  instructions  of  the  principal,  and  any 
loss  occurs  in  consequence,  the  agent  will  be  liable  to  the  princi- 
pal for  the  damages  resulting  therefrom.  Foster  v.  Preston,  8 
Cow.,  198. 

Where  a  person  is  employed  to  render  services  for  a  principal 
by  an  agent  who  is  authorized  to  make  such  contracts,  the  person 
so  employed  may  call  upon  the  principal  for  payment  of  the 
services  rendered;  and  he  may  do  so,  although  he  knows  that 
the  agent  has  charged  the  demand  to  the  principal  and  received 
the  amount,  unless  he  has  agreed  to  discharge  the  principal  and 
rely  upon  the  responsibility  of  the  agent.  Lincoln  v.  Battelle,  6 
Wend.,  475.  A  substitute  of  an  agent  who  had  no  authority  to 
appoint  him  cannot  look  to  the  original  principal  for  payment ; 
he  must  look  to  the  agent,  as  his  principal,  to  recover  compensa- 
tion. 

SECTION  III. 

PUBLIC   AGENTS. 

A  distinction  exists  between  public  agents  and  those  of  a  pri- 
vate character,  in  respect  to  their  personal  liability.  Nichols  v. 
Moody,  22  Barb.,  611.b 

A  public  agent,  acting  in  the  line  of  his  duty,  is  not  personally 
liable  upon  contracts  made  by  him  on  behalf  of  the  government ; 
unless  it  appears  that  the  credit  was  given  to,  or  the  labor  per- 
formed for,  the  agent  himself,  and  on  his  agreement  and  promise 
(a)  Note  86.       (6)  Note  SI. 
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to  pay;  or  the  fact  of  his  being  a  public  agent  was  unknown, 
and  not  disclosed  at  the  time  of  making  the  contract.  lb.  Walker 
v.  Swartwout,  12  Johns.,  444;  Bronsonv.  Woolsey,  17  Johns.,  46; 
Olney  v.  Wickes,  18  Johns.,  121 ;  Belknap  v.  Beinhart,  2  Wend., 
375;  Osborn  v.  ITerr,  12  Wend.,  179;  Fox  v.  Drake,  8  Oow., 
1 91.  A  public  officer  may  render  himself  personally  liable  if  he 
expressly  assumes  a  personal  liability.  Grill  v.  Brown,  12  Johns., 
385.  And  when  it  does  not  appear  that  an  agent,  in  making  a 
contract,  acted  expressly  or  ostensibly  as  a  public  agent,  it  will 
be  deemed  a  private  contract.  Swift  v  Hopkins,  13  Johns.,  313.a 

SECTION  IV. 

FACTORS,    BROKERS   AND    COMMISSION   MERCHANTS. 

The  term  agent  is  of  very  extensive  signification,  and  include* 
nearly  every  class  of  persons  who  are  employed  by  a  principal  to 
do  some  act  for  him.     The  term  includes  factors  and  brokers  who 
are  agents  of  a  special  class.    A  factor  is  distinguished  from  a 
broker  by  being  intrusted  with  the  possession  and  disposal  of 
property,  and  with  the  apparent  ownership  of  it.     A  broker 
is  merely  employed  in  negotiating  in  relation  to  the  sale  of  it,  or 
making  contracts  in  relation  to  it.b  He  is  not  trusted  with  the 
possession  of  the  property,  and  does  not  act  iu  his  own  name. 
The  compensation  to  both  is  usually  a  commission ;  and  when  the 
agent  guarantees  the  payment  of  the  price  for  which  he  has  sold 
the  goods  of  his  principal,  then  the  commission  is  larger,  as  it 
includes  a  compensation  for  this  risk.     In  such  a  case,  he  is  said 
to  act  under  a  del  credere  commission.     This  phrase  is  not  common 
among  business  men,  whether  merchants  or  otherwise.     The  busi- 
ness of  a  factor  is  usually  done  by  a  class  of  men  called  commis- 
sion merchants.    Whether  they  charge  a  larger  commission  for 
guaranteeing  the  sales  made  depends  upon  the  agreement  between 
the  parties.     The  business  which  is  done  by  this  class  of  agents 
is  so  extensive  and  so  important  that  statutory  enactments  have 
been  deemed  necessary.  3  E.  S.,  76,  "§4  1  to  8,  5th  ed. ;  Laws  1830, 
ch.  179.     The  third  section  of  the  act  relative  to  principals  and 
factors  or  agents,  which  declares  that  one  intrusted  with  the  pos- 
session of  the  goods  of  an  other,  for  the  purposes  of  sale,  shall  be 
deemed  the  true  owner,  so  far  as  to  give  validity  to  a  disposition 
thereof  for  money  advanced,  does  not  protect  a  party  who  has 
made  advances  on  goods  to  a  factor,  with  a  knowledge  that  he 
was  not  the  owner  of  the  goods.   Stevens  v.  Wilson,  3  Denio, 
472;  S.  C,  6  Hill,  512.     A  contract  of  sale  by  a  factor  or  agent, 
intrusted  with  goods  for  the  purpose  of  sale,  is  valid,  and  will 
protect  a  purchaser  against  the  principal,  although  no  money  is 
advanced,  or  negotiable  instrument  or  other  obligation  given  at 
the  time  of  the  contract ;  it  is  enough  if  an  obligation  be  subse- 
quently entered  into  on  the  faith  of  the  contract,  at  any  time 
while  it  remained  unrescinded ;  and  subsequent  indorsements  of 
promissory  notes,  and  in  anticipation  of  which  the  property  was 
transferred,  gives  effect  to  the  contract.  Jennings  v.  Merrill,  20 
Wait        30       (<0  Note  88.       (Z>)  Note  89. 


234  PRINCIPAL  AND  AGENT. 

Wend.,  9.  To  protect  a  consignor  under  this  statute,  the  ship 
ment  must  be  in  the  name  of  some  person  other  than  the  owner, 
aud  with  his  consent.  Covell  v.  Hill,  2  Seld.,  374 ;  S.  C,  4  Denio, 
323.  A  general  clerk  of  a  merchant,  who  transacts  outdoor 
business,  negotiates  purchases  and  charter-parties  in  the  name 
of  his  principal,  and  ratified  by  him,  &c,  and  who  prepares  and 
presents  bills  of  lading  to  the  principal  for  his  signature,  is  in  no 
sense  a  factor,  and  has  no  authority  to  pledge  bills  of  lading,  or 
to  receive  advances  on  the  faith  thereof.  Zaclirisson  v.  AJiman,  2 
Sand.,  68.  The  statute  was  intended  to  protect  advances  and 
dealings  made  on  the  faith  of  the  ownership  of  the  property, 
and  not  on  the  faith  of  the  possession  of  the  paper  title  or  the 
evidences  of  title.  lb.  A  learned  exposition  of  this  statute  will  be 
found  in  Bonito  v.  Mosquera,  2  Bosw.,  401 ;  and  see  Hogan  v. 
Short,  24  Wend.,  458.a  A  factor  under  a  general  power  will  not 
be  responsible  for  losses  if  he  appears  to  have  acted  to  the  best 
of  his  abilities,  without  breach  of  orders,  gross  negligence  or 
fraud.  Leverick  v.  Meigs,  1  Cow.,  645.  A  commission  merchant 
has  such  an  interest  in  the  goods  consigned  to  him  for  sale,  that 
he  may  insure  them  to  their  full  value,  in  his  own  name.  But  it 
is  not  his  duty  to  insure  the  goods  for  the  benefit  of  his  prin- 
cipal, without  some  express  or  implied  directions  from  the  latter 
to  that  effect.  And  if  the  goods,  being  stored  in  the  usual  place, 
are  destroyed  by  fire,  the  commission  merchant  will  not  be 
responsible  to  his  principal  for  the  loss.  Brisban  v.  Boyd,  4  Paige, 
17 ;  De  Forest  v.  Fulton  Fire  Insurance  Company,  1  Hall.,  84. 

When  orders  are  given  to  a  factor  to  purchase  at  an  extended 
credit  and  to  forward  goods  of  a  particular  description,  and  from 
the  character  of  the  market  for  which  they  are  intended,  it  is 
important  that  they  should  be  delivered  forthwith  ;  and  the  pur- 
chase is  made  and  the  goods  forwarded  to  a  correspondent  of  the 
factor,  with  instructions  not  to  deliver  them  to  the  principal  until 
paid  for  in  cash,  or  approved  paper  given,  payable  in  ninety 
days,  when  the  factor  had  purchased  at  a  credit  of  six  months  ; 
and  the  goods,  after  arrival  and  before  delivery,  are  consumed  by 
fire  while  in  the  possession  of  the  correspondent  of  the  factor,  the 
loss  falls  upon  the  factor  and  not  upon  the  principal.  Williams  v. 
Littlefield,  12  Wend.,  362.b  The  factor,  having  sold  on  credit, 
received  part  payment,  and  authorized  his  principal  to  draw  upon 
him  for  the  whole  balance,  which  he  did,  and  it  was  held  that  the 
factor  had  assumed  the  outstanding  debt,  and  that  he  could  not 
recover  the  amount  of  the  principal,  upon  the  failure  of  the  debtor 
to  whom  the  goods  were  sold.  Oakley  v.  Crenshaw,  4  Cow.,  250. 
But  where,  at  the  request  of  the  principal,  the  factor  gave  him  his 
note  for  the  amount  that  would  be  due  to  him  if  the  debt  were 
paid,  payable  after  ■  it  would  be  due,  it  was  held  to  be  a  mere 
liquidation  of  the  account,  and  not  an  assumption  of  the  debt. 
Robertson  v.  Livingston,  5  Cow.,  473.  So  where  a  factor  sold  on 
credit,  and  took  the  purchaser's  note,  and  subsequently  exchanged 
it  for  the  note  of  an  other,  indorsed  by  the  purchaser  and  falling 

(a)  Note  90.  (J) Note  91.  Boston  v.  Clark,  8  Tiff.,-225.  MSbank  v.  Dennistoim,  10  Bouw.,  382. 
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due  before  the  first  note,  it  was  held  that  this  was  a  mere  improve- 
ment of  the  security,  and  did  not  make  the  factor  liable  for  a 
loss.  Gorlies  v  Gumming,  6  Cow.,  181.  The  mere  taking  of  a 
purchaser's  note  for  the  whole  amount  of  two  sales  to  him  of  the 
goods  of  two  several  principals,  does  not  make  him  liable  to  them, 
in  case  the  purchaser  becomes  insolvent.  lb.  Rich  v.  Monroe,  14 
Barb.,  602.  A  principal  wrote  to  his  factor  that  he  had  made  a 
consignment  to  him,  and  should  anticipate  the  avails  by  drawing 
certain  bills  of  exchange  on  him  ;  and  the  factor  answered  agree- 
ing to  receive  the  consignment  and  accept  the  bills ;  but  he  after- 
wards refused  one  of  the  bills ;  it  was  held  that  he  had  become 
liable  to  accept  and  pay  them,  and  was  liable  to  the  drawer 
for  the  costs  and  damages  he  had  been  compelled  to  pay  by 
reason  of  the  protest.  Urquhartv.  Mclver,  4  Johns.,  103.  Where 
a  commission  merchant,  who  is  under  instructions  not  to  sell 
under  a  certain  price,  sells  the  goods  of  his  principal,  under  an 
agreement,  made  without  the  consent  of  the  principal,  that  the 
price  should  be  set  off  against  a  debt  due  from  the  principal,  he 
acts  beyond  the  scope  of  his  authority,  and  is  liable  to  the  prin- 
cipal for  the  value  of  the  goods.  Gcuy  v.  Oaldy,  13  Johns.,  332. 
A  factor  or  a  commission  merchant  del  credere,  who  is  in  advance 
or  under  acceptance  on  the  credit  of  the  goods  consigned  to  him, 
may  maintain  replevin  for  them  against  the  carrier  or  warehouse 
man  to  whom  they  have  been  delivered  by  the  owner  for  the 
factor.  This  was  so  held  when  the  advances  were  to  the  full 
value  of  the  goods.  HoTbroolt  v.  Wight,  24  Wend.,  169.  A 
remittance  by  a  factor  to  his  consignor  is  at  his  own  risk,  unless 
made  under  a  prior  direction  or  authority.  When  he  has  been 
directed  or  authorized  to  remit,  he  is  answerable  only  for  good 
faith  and  due  diligence.  Heubach  v.  Bother,  2  Duer,  227. 

The  guaranty  of  a  del  credere  commission  is  limited  to  the  pay- 
ment of  the  price  of  goods  sold  upon  credit,  and  does  not  extend 
to  the  remittance  of  funds  received.  lb.  But  when,  by  the  agree- 
ment of  the  parties,  the  factor  is  entitled  to  charge  a  guaranty 
commission  upon  exchange  remitted,  he  cannot  discharge  him- 
self from  his  liability  by  omitting  to  charge  the  commission,  lb. 
When  a  factor  charges  himself,  by  anticipation,  with  the  price 
of  goods  sold  upon  credit,  the  remittance  thus  made  by  him  is 
of  his  own  funds,  in  discharge  of  a  personal  debt,  and  is,  there- 
fore, made  at  his  own  risk.  lb. 

The  contract  of  a  commission  merchant,  whereby  he  assumes 
the  responsibility  of  a  factor  upon  a  del  credere  commission,  is  not 
within  the  statute  of  frauds  relating  to  promises  to  answer  for 
the  .debts,  &c,  of  third  persons,  and  is  valid,  therefore,  though 
by  parol.  Sherwood  v.  Stone,  4  Kern.,  267;  Wolff  v.  Koppel,  2 
Denio,  368;  S.  C,  5  Hill,  458.  Every  contract  made  with  an 
agent  in  relation  to  the  business  of  the  agency,  is  a  contract 
with  the  principal,  entered  into  through  the  instrumentality  of 
the  agent,  provided  the  agent  acts  in  the  name  of  the  principal 
The  party  so  dealing  with  the  agent  is  bound  to  his  principal 
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and  the  principal  and  not  the  agent,  is  bound  to  the  party. 
Where  goods  are  bought  by  an  agent  who  does  not  disclose  the 
name  of  his  principal,  at  the  time  of  the  purchase,  the  principal, 
when  discovered,  is  liable  to  the  vendor  on  the  contract  made  by 
the  agent.  McMonnies  v.  Mackay,  39  Barb.,  561.a  So  an  undis- 
closed principal  may  recover  upon  a  contract  which  was  made 
for  his  benefit,  by  his  agent,  though  the  rights  of  the  other  party 
are  not  to  be  prejudiced,  when  he  dealt  with  such  agent,  upon  the 
supposition  that  he  was  the  real  principal.  Taintor  v.  Prendergast, 
3  Hill,  72;  Mitchell  v.  Bristol,  10  Wend.,  492.b  But  merely  credit- 
ing the  amount  of  the  purchase  upon  an  old  debt  of  the  agent, 
will  not  enable  the  purchaser  to  set  it  off  against  the  principal. 
Henry  v.  Marvin,  3  E.  D.  Smith,  71.  So  a  principal  whose  name 
was  not  disclosed  at  the  time  of  making  the  contract,  is  liable 
whenever  his  name  is  discovered,  as  much  as  though  his  name  had 
been  employed  in  making  the  agreement.  Beebe  v.  Robert,  12 
Wend.,  413;  Pentz  v.  Stanton,  10  Wend.,  271.  Where  a  factor 
sells  the  goods  of  his  principal  without  disclosing  his  agency, 
and  takes  the  note  of  the  purchaser,  payable  to  himself  or  bearer 
at  a  future  day,  and  before  maturity  transfers  the  note  to  his 
principal,  payment  by  the  purchaser  to  the  factor,  after  such 
transfer  and  before  the  note  falls  due,  is  no  bar  to  a  recovery  in 
an  action  by  the  principal  as  indorsee  against  the  purchaser  as 
maker  of  the  note.  Mitchell  v.  Bristol,  10  Wend.,  492.  If  an  agent 
appropriates  the  money  of  his  principal  to  the  payment  of  the 
debt  of  a  third  person,  without  any  authority  for  so  doing,  and 
these  facts  are  known  to  the  payee  at  the  time  of  receiving  the 
money,  it  may  be  recovered  of  the  latter  by  the  principal  in  an 
action  for  money  had  and  received.  Amidon  v.  Wheeler,  3  Hill, 
137.  If  a  man  deals  with  an  other's  agent,  and  by  mistake  gives 
the  agent  a  receipt  for  a  sum  of  money,  which  the  agent  had  a 
right  to  pay,  and  on  the  faith  of  that  receipt,  the  principal  settles 
with  the  agent,  and  pays  him  money,  the  party  giving  the  receipt 
is  concluded  or  estopped  from  looking  to  the  principal,  for  he 
should  have  given  him  notice  of  the  mistake  in  the  first  instance; 
and  his  only  remedy  is  against  the  agent.  Cheever  v.  Smith.  15 
Johns.  ,276.  An  agent  or  bailee  may  insure  the  property  intrusted 
to  him,  and  he  may  modify  or  abandon  it  at  his  pleasure,  if  there 
is  no  contract  or  usage  requiring  him  to  keep  the  property  insured, 
and  the  principal  has  not  adopted  or  ratified  the  act.  Aiid  where 
a  manufacturer  of  clothing  effected  an  insurance  upon  his  own 
goods  and  upon  goods  held  by  him  in  trust,  and  a  loss  occurred 
of  his  own  goods  to  a  greater  value  than  the  whole  amount  of 
insurance;  it  was  held,  that  the  owner  of  the  materials,  which 
were  in  the  hands  of  the  manufacturer  to  be  worked  up,  and  who 
had  in  no  way  intervened  in  respect  to  an  insurance,  and  had  no 
knowledge  of  its  existence  until  after  the  manufacturer  had 
claimed  the  whole  amount  for  himself,  was  not  entitled  to  par- 
ticipate therein.  Stillwell  v.  Staples,  5  B.  P.  Smith,  401.  Where 
money  belonging  to  a  husband  was  delivered  by  his  wife  to  the 
(a)  Note  92.       (6)  Note  93. 
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defendant,  to  be  applied  by  the  latter  to  a  special  purpose,  viz. : 
the  payment  of  the  interest  due  upon  a  bond  and  mortgage  given 
by  the  husband  to  the  state,  and  receipts  were  given  by  the  de- 
fendant, acknowledging  that  he  had  received  the  money  of  the 
wife  for  the  purpose  named ;  it  was  held,  that  an  action  could 
not  be  maintained  by  the  wife  for  the  recovery  of  the  money 
from  the  agent,  but  that  the  action  must  be  brought  in  the  name 
of  the  husband.  Brouer  v.  Vandenburgh,  31  Barb.,  648.  No  one 
can  enforce  a  contract  which  his  agent  has  fraudulently  obtained, 
although  he  neither  authorized  the  fraud,  nor  had  notice  of  it, 
prior  to  the  execution  and  delivery  of  the  contract.  And  where 
such  agent  was  a  broker,  and  he  induced  the  defendant  to  employ 
him  as  such  broker  to  negotiate  the  contract,  and  he  made  repre- 
sentations calculated  and  designed  to  induce  the  defendant  to 
enter  into  it,  and  the  defendant  entered  into  it  relying  upon  such 
representations  and  the  advice  of  the  broker,  believing  the  latter 
to  be  in  his  own  exclusive  interest ;  and  such  broker  was  at  the 
time  the  secret  and  fraudulent  agent  of  the  plaintiff  to  obtain 
such  contract;  it  was  held,  that  no  action  could  be  maintained 
by  the  plaintiff  against  the  defendant  for  a  breach  of  it.  Cassard 
v.  Hinman,  6  Bosw.,  8.  So  where  the  principal  employs  a  broker 
to  negotiate  a  contract,  and  the  broker  employs  an  agent  to  do 
the  business,  the  fraudulent  representations  of  such  agent  of  the 
broker  will  preclude  the  principal  from  maintaining  any  action 
upon  a  contract  fraudulently  obtained  by  such  agent.  JElwell  v. 
Chamberlain,  2  Bosw.,  230. 

By  the  common  law,  a  factor,  to  whom  goods  are  consigned 
for  sale,  has  no  authority  to  pledge  them.  Bonito  v.  Mosquera,  2 
Bosw.,  401;  Urquliart  v.  Mclver,  4  Johns.,  103;  Kennedy  v. 
Strong,  14  Johns.,  128 ;  Buckley  v.  Packard,  20  Johns.,  421.  If  a 
factor  pledges  the  property  of  the  principal  for  a  debt  owing  by 
the  factor,  it  is  a  conversion  of  the  property  for  which  the  factor 
is  liable,  and  besides  that,  the  principal  may  recover  them  from 
the  person  to  whom  they  are  so  pledged.  Buckley  v.  Packard,  20 
Johns.,  421 ;  Kennedy  v.  Strong,  14  Johns.,  128 ;  Bonito  v.  Mos- 
quera, 2  Bosw.,  401.  But  if  a  factor  has  a  lien  upon  the  goods, 
he  may  transfer  the  possession  of  them  to  a  third  person  as  secu- 
"ity,  with  notice  of  the  lien,  and  as  his  agent,  to  keep  possession 
for  him  in  order  to  preserve  that  lien.  Urquliart  v.  Mclver,  4 
Johns.,  103.  A  factor  has  no  right  to  barter  goods  which  were 
entrusted  to  him  to  sell,  and  the  principal  may  reclaim  them  from 
any  person  who  may  have  received  them  in  that  manner,  even 
though  such  person  may  have  received  them  in  entire  good  faith. 
Where  an  agent  is  acting  within  the  scope  of  his  authority,  and 
while  he  is  engaged  in  the  performance  of  his  duties  as  an  agent, 
his  acts  and  declarations  are  evidence  against  his  principal.  Bud- 
long  v.  Van  Nostrand,  24  Barb.,  25 ;  Fogg  v.  Child,  13  Barb., 
246 ;  Milbwrn  v.  Belloni,  34  Barb.,  607.  But  if  such  declarations 
are  not  made  during  the  negotiation,  or  the  progress  of  the  busi- 
ness of  the  agency,  and  within  the  scope  and  bounds  of  the 
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agency,  and  of  such  a  nature  as  to  give  character  to  the  acts,  they 
are  not  evidence.  II. 

SECTION  V 

AGENT   CANNOT   ACT   FOR  HIMSELF  AND   FOE   PRINCIPAL   AT   SAME   TIME. 

Whenever  an  agent  is  employed,  the  principal  is  entitled  to  the 
intelligence,  the  skill,  care  and  diligence  of  the  agent  without  any 
conflicting  interest  on  his  part  to  prejudice  the  rights  of  such  prin- 
cipal. McDonald  v.  Lord,  26  How.,  404.  Good  faith  and  fair  deal- 
ing require  this,  and  it  is  the  policy  of  the  law  to  enforce  the  rule. 
lb.  ;  Bruce  v.  Davenport,  36  Barb.,  349.  For  this  reason  no  person 
can  act  as  principal  for  himself,  and  as  an  agent  for  a  third 
person.  lb.  And  where  the  defendant  was  entrusted  with  a  com- 
mission to  purchase  in  the  market,  for  the  plain  tiff,  as  his  agent, 
so  many  shares  of  stock  of  a  specified  company ;  it  was  held,  that 
this  required  him  to  use  his  best  judgment  in  making  the  pur- 
chase, and  to  obtain  the  stock  on  the  most  advantageous  terms 
upon  which  it  could  be  procured  from  an  outside  party ;  and  that, 
therefore,  he  was  not  at  liberty  to  sell  his  own  stock  to  his 
employer.  Conlcey  v.  Bond,  34  Barb.,  276.  In  such  a  case,  with- 
out passing  upon  the  question  of  actual  fraud,  or  even  looking 
into  it,  the  transaction  will  be  avoided  on  the  ground  that  the 
agent  is  in  a  situation  of  trust  which  will  not  allow  him  to  deal 
with  his  own  property  when  his  principal  has  reason  to  believe 
he  is  dealing  with  an  other's.  The  sale  cannot  be  upheld  in  the 
light  of  the  simple  and  plain  duty,  that  every  agent,  however 
limited  and  circumscribed  may  be  his  employment,  and  irrespec- 
tive of  all  questions  of  benefit  or  advantage  to  himself,  owes  to 
bis  principal.  lb.,  288  ;  Darby  v.  Pettee,  2  Duer,  109. 

One  cannot  act  for  himself  as  vendor,  and  as  agent  for  an  other 
as  purchaser,  in  transferring  securities.  And  when  he  does  so, 
and  is  guilty  of  a  fraudulent  concealment  of  the  advantages 
which  he  has  received  from  his  transactions,  a  release  obtained 
by  him  in  ignorance  of  the  real  facts  will  be  void.  Gould  v.  Gould,, 
36  Barb.,  270.  Where  an  agent  has  duties  to  perform  towards 
bis  principal  in  the  nature  of  a  trust,  he  falls  within  the  suspected 
relation,  and  the  law  indulges  a  presumption  of  fraud  against 
him  against  a  release  procured  by  him  from  his  principal,  although 
qo  fraud  is  visible  to  the  eye  of  the  court.  lb. 

And  an  agent  who  is  employed  as  a  clerk  and  salesman  in  a 
store,  cannot  be  himself  a  purchaser  of  the  goods  which  he  sells 
as  clerk.  McDonald  v.  Lord,  26  How.,  404.  And  a  principal  will 
be  justified  in  discharging  a  clerk  who  sells  goods  to  a  firm  of 
which  such  clerk  is  a  member,  although  no  unfairness  or  fraud 
is  shown  in  making  such  sales;  and  although  the  clerk  has  been 
hired  for  a  year  and  his  time  has  not  expired  at  the  time  of  his 
dismissal.  lb. 

An  agent  of  an  insurance  company,  however  broadly  his 
authority  may  be  expressed,  has  no  power  to  act  for  himself. 
He  cannot  make  a  contract  in  which  he  acts  directly  for  himself 
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and  also  as  agent  for  the  company.  Bentley  v.  Columbia  Ins.  Co., 
19  Barb.,  595.a  And  where  the  agent  of  one  insurance  company 
reinsured  an  other,  in  a  company  of  which  he  was  director  and 
secretary,  acting  for  both,  it  was  held  that  the  contract  was  void- 
able in  equity  and  the  defense  available  in  an  action  at  law  upon 
the  policy.  N.  Y.  Cent.  Ins.  Co.  v.  National,  &c,  Co.,  4  Kern.,  85. 
A  person  cannot  be  agent  for  both  purchaser  and  seller  and  earn 
a  compensation  from  each,  unless  by  a  distinct  arrangement 
between  all  who  are  concerned. 

The  duties  imposed  by  an  employment  to  sell  for  the  best  price, 
are  inconsistent  with  those  created  by  an  undertaking  to  bi,y 
upon  the  best  terms ;  and  if  one,  who  is  employed  as  an  agent  or 
broker  to  make  a  purchase,  accepts  from  the  owner  without  the 
employer's  knowledge,  an  agency  and  a  commission  for  selling, 
he  cannot  afterwards  claim  compensation  from  the  buyer.  Dunlop 
y.  Bichards,  2  E.  D.  Smith,  181;  Vanderpoel  v.  Kearns,  Id.,  170; 
Watkins  v.  Cousall,  1  E.  D.  Smith,  65. 

SECTION  VI. 

PERSON   CANNOT    BE   AGENT    FOR    TWO    OPPOSITE   PAKTIES. 

A  person  cannot  act  as  the  agent  of  both  parties  in  the  making 
of  a  contract  where  he  is  invested  with  a  discretion  by  each,  and 
where  each  is  entitled  to  the  benefit  of  his  skill  and  judgment. 
TJtica  Ins.  Co.  v.  Toledo  Ins.  Co.,  17  Barb.,  132.  It  is  irregular 
for  the  same  "person  to  appear  as  attorney  for  both  parties  on  the 
return  of  a  summons  issued  by  a  justice  of  the  peace.  Sherwood 
v.  Saratoga,  &c,  JR.  S,.;  15  Barb.,  650.  An  agent  who  is  em- 
ployed to  collect  a  mortgage  belonging  to  his  principal  cannot 
purchase  the  property  at  the  mortgage  sale,  either  himself  or 
through  the  agency  of  a  third  person  for  his  benefit,  such  pur- 
chase will  be  held  to  be  for  the  benefit  of  the  principal,  at  his 
election.  Instructions  from  the  principal  to  the  agent  not  to  bid 
for  him  beyond  a  fixed  amount  will  not  authorize  the  agent  to 
bid  for  himself  beyond  that  amount.  The  agent  cannot  right- 
fully assume  any  position  in  reference  to  the  sale  in  which  his 
interest  will  be  adverse  to  that  of  his  employer.  Moore  v.  Moore, 
1  Seld.,  256.  There  is  no  distinction  in  this  respect  between  private 
and  judicial  sales,  where  the  agent  controls  the  judicial  sale,  and 
the  officer  acts  under  his  instructions.  lb.  An  agent  who  is 
employed  to  purchase  an  estate,  or  to  transact  any  particular 
business  for  an  other,  cannot  purchase  the  estate  for  himself  or 
act  for  his  own  benefit  in  relation  to  the  subject  matter  of  such 
agency,  to  the  injury  of  the  person  by  whom  he  is  employed. 
Meed  v.  Warner,  5  Paige,  650;  Bank  of  Orleans  v.  Torrey,  7  Hill, 
260;  S.  C,  9  Paige,  649.  If  an  agent  is  employed  to  purchase 
goods  or  property  for  his  principal  at  a  fixed  price,  or  at  the 
market  price,  or  upon  the  best  terms  he  is  able,  and  the  agent 
purchases  so  as  to  make  a  profit,  or  on  terms  more  advantageous 
than  those  named  by  the  principal,  the  principal  will  be  entitled 
to  such  profit  or  advantage.  lb. 

(«)  Note  94. 
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In  the  sale  of  property  it  is  the  duty  of  an  agent  to  follow  the 
instructions  of  his  principal  as  to  price  if  any  are  given.  If  no 
such  instructions  are  giveu,  it  is  the  duty  of  the  agent  to  endeavor 
to  obtain  the  best  price  which  the  thing  sold  is  worth ;  and  for 
this  purpose  he  is  required  to  exercise  that  degree  of  vigilance 
and  intelligence  which  might  be  expected  from  a  prudent  person 
in  the  management  of  his  own  business.  In  the  absence  of 
instructions  from  the  principal,  an  agent  may  sell  the  goods  upon 
credit  if  that  is  the  ordinary  method;  or  if  the  article  is  usually 
sold  for  cash,  then  the  sale  must  be  for  cash. 

SECTION  VII. 

DUTY   Or   AGENT   TO   ACCOUNT. 

Every  agent  ought  to  keep  a  full  and  accurate  account  of  his 
doings  for  his  principal,  and  he  ought,  from  time  to  time,  to 
communicate  to  his  principal,  the  condition  of  the  accounts; 
and  when  he  is  called  upon  to  render  an  account,  he  ought  to 
do  so  promptly  and  without  suppression,  concealment,  or  over- 
charge.3 But  a  mere  rendering  of  the  state  of  accounts  is  not 
enough,  when  the  agent  has  money  in  his  hands  which  belongs 
to  the  principal,  and  which  is  then  payable.  He  ought  also 
promptly  to  pay  over  to  his  principal  all  such  moneys;  and  a 
neglect  or  refusal  to  do  so  in  a  proper  case,  will  subject  the  agent 
to  an  action  in  favor  of  the  principal.  Where  money  has  been 
paid  voluntarily  to  an  agent,  for  his  principal,  by  a  person  who 
could  not  have  been  compelled  by  law  to  make  such  payment,  the 
money  becomes  the  property  of  the  principal,  in  the  hands  of  the 
agent,  for  which  he  ought  to  account.  Murray  v.  Yanderbilt,  39 
Barb.,  141.  He  has  no  right  to  refuse  payment  of  it  to  his  principal, 
on  the  ground  that  the  principal  had  not  a  legal  claim  or  title  to  the 
money  paid.  lb.  An  agent  has  no  right  to  dispute  the  title  of 
his  principal,  to  moneys  which  were  received  by  such  agent  for 
the  use  of  his  principal ;  nor  can  he  resist  an  action  for  the  amount 
so  received,  on  the  ground  that  the  money  was  paid  on  an  illegal 
contract  between  the  original  parties.  lb.  Where  one  acts  as  a 
mere  collecting  agent  in  the  collection  of  moneys  due  to  the 
principal  from  third  persons,  it  is  the  duty  of  the  agent  to  pay 
over  the  money  within  a  reasonable  time,  and  if  he  neglects  or 
refuses  to  do  so,  an  action  will  lie  against  him  without  any 
demand  of  the  money.  Lillie  v.  Hoyt,  5  Hill,  395 ;  Lyle  v.  Murray, 
4  Sand.,  590.  An  agent  who  has  collected  money  on  account  of 
his  principal,  must  give  immediate  notice  of  the  fact.  lb. 

The  case  of  a  factor  or  commission  merchant  who  has  sold 
goods  on  account  of  his  principal,  is  different  in  respect  to  demand 
before  suit.  He  is  not  bound  to  remit  the  proceeds,  until  he  has 
received  the  instructions  of  his  principal  as  to  the  time  and  mode 
of  remittance,  for  the  reason  that  he  is  not  bound  to  take  upon 
himself,  the  hazard  of  a  remittance,  which,  should  he  act  without 
authority,  the  law  would  cast  upon  him.  Lyle  v.  Murray,  4  Sand., 
590;  Ferris  v.  Paris,  10  Johns.,  285;  Halden  v.  Crafts,  4  E.  D. 

(a)  Kote  95. 
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Smith,  490;  Bavrd  v.  Walker,  12  Barb.,  298.  Where  goods  are 
left  with  a  mercantile  firm,  to  sell  on  commission,  and  a  demand 
is  subsequently  made  by  the  owner  upon  a  member  of  the  firm, 
for  the  goods  or  a  settlement,  which  is  not  complied  with,  this  is 
a  sufficient  demand  to  authorize  a  suit.  JBaird  v.  Walker,  12  Barb., 
298.  Where  goods  are  left  with  factors  for  sale  on  commission, 
the  owner  has  no  cause  of  action  for  the  price  or  value  of  the 
goods,  until  a  demand  by  him.  lb.  Where  goods  are  consigned 
to  joint*factors,  the  consignees  are  in  the  nature  of  co-obligors, 
and  each  is  liable  for  the  whole.  And  although  upon  a  dissolution 
of  the  partnership,  one  retires  and  the  other  sells  the  goods  and 
receives  the  avails,  yet  an  action  lies  against  both  for  not  fulfill- 
ing their  duty  in  selling  and  accounting,  and  they  may  both  be 
held  liable  for  not  accounting.  Briggs  v.  Briggs,  20  Barb.,  477  : 
S.  C,  1  E.  P.  Smith,  471. 

A  factor  or  commission  merchant  is  not  liable  to  pay  over 
money  until  it  is  due  upon  the  sales  made  by  him  for  his  principal. 
Leverick  v.  Meigs,  1  Cow.,  646.  This  rule  does  not  require  a  factor 
or  commission  merchant  to  pay  over  the  money  until  it  is  actually 
received,  when  the  factor  acts  dilligently  and  in  good  faith  in 
collecting  it.  But  where  the  factor  is  acting  under  a  del  credere 
commission,  he  must  pay  over  the  amount  of  the  sales  when  the 
price  is  due,  although  it  may  not  be  paid,  since  the  factor  or 
commission  merchant  in  such  a  case  is  liable  to  pay  the  amount 
whether  the'purchaser  is  responsible  to  pay  or  not.  Wolff  v.  Kop- 
pel,  2  Denio,  368;  Sherwood  v.  Stone,  4  Kern.,  267.a  An  action 
will  not  lie  against  a  factor  or  agent  to  whom  goods  are  sent  to 
be  sold  at  auction,  without  a  demand  of  the  proceeds,  or  instruc- 
tions to  remit,  before  suit  brought.  Oooley  v.  Belts,  24  Wend.,  203. 
Where  property  is  delivered  to  freighters  and  factors  to  be  trans- 
ported to  market,  and  there  sold  for  the  benefit  of  the  owner,  an 
action  will  not  lie  against  them,  unless  a  sale  of  the  property  and 
the  receipt  of  the  proceeds  by  the  defendants  is  proved,  or  may 
be  presumed  from  the  lapse  of  time  and  other  circumstances. 
Brink  v.  Dolsen,  8  Barb.,  337.  The  rule  is,  that  there  must  be  a 
demand  of  the  proceeds ;  or  instructions  to  remit,  which  may  be 
given  at  the  time  the  property  is  delivered  to  the  factor,  or  after- 
wards; or,  that  it  is  according  to  the  course  of  the  business  to 
remit  without  demand  or  instructions,  which  must  be  proved  at 
the  trial.  Oooley  v.  Belts,  24  Wend.,  203;  Brink  v.  Dolsen,  8  Barb., 
337.  The  duty  of  a  treasurer  is  to  keep  the  moneys  of  his  prin- 
cipal distinct  from  his  own,  unless  otherwise  agreed,  and  to  pay 
any  balance  due  on  demand.  Second  Avenue  B.  H.  v.  Coleman,  24 
Barb.,  300.  Where  the  plaintiff  was  a  corporation,  and  issued  its 
bonds,  which  were  placed  in  the  hands  of  the  defendant  for  sale, 
and  he  sold  them  and  received  the  money  for  them,  the  plain- 
tiff may  maintain  an  action  against  the  defendant  to  recover  the 
amount  of  money  received  by  him,  although  the  issuing  of  the 
bonds  was  unauthorized.  Mayor  of  Auburn  v.  Draper,  23  Barb.,  425. 
When  an  agent,  having  a  sum  of  money  in  his  hands  belonging 
Watt        31  («)  Note  96. 
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to  his  principal,  is  authorized  to  remit  it  by  purchasing  a  bill  of 
exchange,  he  should  purchase  the  bill  with  such  money,  and  not 
by  using  his  own  credit.  Stone  v.  Says,  3  Denio,  575;  8.  ft,  7 
Hill,  128.  If  a  loss  occurs  in  such  a  case,  in  consequence  of  neg- 
lecting or  refusing  to  obey  instructions,  it  will  fall  upon  the  agent. 
lb.  Where  Mead,  a  merchant  abroad,  consigned  goods  to  Toland 
for  sale  for  his  account,  and  Toland  sent  them  to  Murray  for  sale; 
it  was  held,  that  Murray  was  bound  to  account  to  Toland  for  the 
proceeds,  as  his  principal,  and  that  Murray  could  not  retain  them 
to  satisfy  a  demand  of  his  own  against  Mead,  and  that  Toland 
could  maintain  an  action  in  his  own  name.  Toland  v.  Murray  18 
Johns.,  24.  But  where  the  plaintiff,  who  was  a  merchant  in  New 
York,  consigned  goods  to  the  master  of  a  vessel  bound  to  Havana, 
for  sale,  and  the  master  on  his  arrival  there,  delivered  the  goods 
to  the  defendants,  who  were  commission  merchants  for  sale;  it 
was  held  that  the  master  having  no  authority  to  pledge  the  goods 
for  his  own  account,  the  defendants  by  receiving  the  goods,  with 
knowledge  that  they  belonged  to  the  plaintiff',  became  substituted 
as  factors  or  agents,  in  place  of  the  master,  and  were  accountable 
to  the  plaintiff  for  the  proceeds ;  and  that  they  could  not  retain 
them  for  any  advances  made  by  them  to  the  master,  or  for  a 
balance  of  an  account  arising  from  transactions  between  them 
and  the  master.  Bucliley  v.  Packard,  20  Johns.,  422;  Bonito  v. 
Mosquera,  2  Bosw.,  401. 

Money  collected  by  an  attorney  for  his  client,  must  be  de- 
manded, or  a  direction  to  remit  given  and  neglected,  before  a  suit 
can  be  brought  therefor.  Walradt  v.  Maynard,  3  Barb.,  584; 
Batlibun  v.  Ingals,  7  Wend.,  320;  Stafford  v.  Richardson,  15 
Wend.,  302 ;  Taylor  v.  Bates,  5  Oow.,  376.  But  where  the  attor- 
ney denies  his  liability  to  pay,  and  sets  up  a  claim  against  his 
client,  exceeding  the  amount  collected,  this  amounts  to  a  waiver 
of  a  legal  demand.  Walradt  v.  Maynard  3  Barb.,  584.  But  such 
claim  does  not  dispense  with  a  demand  unless  the  declaration  is 
made  to  the  plaintiff,  or  to  his  agent,  nor  unless  it  is  shown  to 
have  come  to  the  knowledge  of  the  plaintiff  before  the  suit  is 
brought.  Batlibun  v.  Ingals,  7  Wend.,  320. 

Where  an  order  is  given  for  the  purchase  and  transmission  of  a 
cargo  of  merchandise,  a  substantial  compliance  with  the  order 
on  the  part  of  the  factor  will  charge  the  principal.  The  omission 
of  the  factor  to  acknowledge  the  receipt  of  the  order,  and  to 
signify  his  acceptance  of  the  commission  will  not  discharge  the 
principal,  where  the  order  is  complied  with,  and  advice  thereof 
given  within  a  reasonable  time ;  and  what  will  be  deemed  a  reason- 
able time  depends  upon  the  course  of  the  particular  trade,  and  the 
peculiar  circumstances  of  the  case ;  it  is  not  a  question  of  law, 
but  of  fact,  to  be  submitted  to  and  passed  upon  by  a  jury,  or  the 
justice.  ParkMll  v.  Imlay,  15  Wend.,  431. 
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section  vm. 

COMMISSIONS   OF   FACTORS,    BROKERS   &0. 

The  amount  of  the  commission  which  a  factor  or  broker  is  to 
receive,  is  either  regulated  by  an  express  agreement  between  the 
parties,  by  the  usage  of  trade,  or  in  some  cases  by  statute.  A 
broker  who  procures  a  loan  of  money,  is  entitled  to  a  commission 
of  fifty  cents  upon  a  hundred  dollars ;  and  for  renewals  the  sum 
of  thirty-eight  cents.  2  E.  S.,  979,  §  1,  5th  ed.  If  more  than  that 
sum  is  taken,  the  excess  may  be  recovered  back  at  any  time  within 
one  year.  3  B.  S.,  979,  §  2,  5th  ed.  This  statute  applies  to  those 
cases  only  in  which  a  loan  of  money  is  involved.  In  other  cases 
the  parties  may  agree  upon  such  a  commission  as  they  choose,  or 
they  may  leave  it  to  the  usage  of  trade.  Where  commissions 
are  allowed  to  a  captain  on  Ms  sales  and  investments,  this  will 
not  entitle  him  to  them  on  goods  which  he  carries,  to  deliver 
according  to  a  contract  antecedently  made  by  his  employer,  and 
for  which  he  does  not  receive  payment.  Miller  v.  Livingston,  1 
Oaines,  349. 

To  entitle  a  plaintiff  to  commissions  on  a  sale,  it  is  necessary, 
first,  that  he  should  establish  his  authority  to  act  as  the  agent  or 
broker  of  the  defendant,  either  by  previous  employment,  or  by 
the  acceptance  of  his  agency  and  the  adoption  of  his  acts ;  and 
secondly,  he  must  show  that  his  agency  was  the  procuring  cause 
of  the  sale.  Chilton  v.  Butler,  1  E.  D.  Smith,  150.  Where  a 
broker,  duly  authorized  to  sell  property  at  private  sale,  has  com- 
menced a  negotiation  with  a  purchaser,  the  owner  cannot,  while 
such  negotiation  is  pending,  take  it  into  his  own  hands  and  com- 
plete it,  either  at  or  below  the  price,  limited,  and  refuse  to  pay 
commissions.  But  the  employment  of  a  broker  does  not  preclude 
the  owner  from  making  efforts  to  sell,  and  if  he  effects  a  sale  to 
a  purchaser  not  procured  by  the  broker,  he  will  not  be  liable  foi 
commissions.  lb.  A  broker,  having  been  employed  to  sell  pro- 
perty at  public  auction,  is  entitled  to  be  paid  for  his  expenses 
and  services  in  bringing  it  into  notice,  although  the  property  is 
afterwards  disposed  of  at  private  sale.  lb.  Under  the  statute  of 
this  state,  a  broker  is  not  entitled  to  charge  more  than  one-half 
of  one  per  cent  for  negotiating  or  procuring  a  loan,  whatever 
may  be  the  length  of  time  for  which  the  loan  is  made.  Broad  v. 
Hoffman,  6  Barb.,  177;  Corp  v.  Brown,  2  Sand.,  293.  Where 
there  is  an  express  agreement  as  to  the  amount  of  commissions 
to  be  paid,  in  cases  other  than  for  the  loan  of  money,  that  will 
control  the  usage  in  that  respect,  and  the  amount  agreed  upon 
will  be  the  amount  recoverable.  Main  v.  Eagle,  1  E.  D.  Smith, 
619. 

To  entitle  a  plaintiff  to  recover  a  broker's  commission,  on  the 
ground  that  brokers  are  accustomed  to  charge  and  receive  com- 
missions for  such  services  as  he  has  rendered,  he  must  show  that 
he  is  a  broker.  lb.  Where  a  broker  effects  a  loan,  without  any 
agreement  as  to  the  amount  to  be  paid  for  his  services,  the  fact 
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that  he  afterwards  presents  to  the  borrower,  and  the  latter  pro- 
mises to  pay,  a  bill  for  commissions  charged  at  a  greater  rate  than 
the  statute  allows,  will  not  forfeit  his  right  to  legal  compensation. 
Vanderpoel  v.  Reams,  2  E.  D.  Smith,  170.  The  general  rale  is, 
that  a  factor  or  a  broker,  &c,  is  not  entitled  to  his  compensation 
or  commissions  until  the  whole  service  is  performed.  In  case  of 
sickness,  however,  he  may  recover  what  his  services  are  worth  for 
what  he  has  done,  since  that  will  excuse  a  complete  performance. 
Wolfe  v.  Howes,  24  Barb.,  174 ;  8.  0.,  6  E.  P.  Smith,  197 ;  Fahy 
v.  North,  19  Barb.,  341;  ante,  119.  If,  in  consequence  of  the 
unskillfulness  or  negligence  of  the  broker  or  factor,  the  principal 
receives  no  benefit,  or  if  he  is  injured  in  consequence  thereof, 
the  factor  or  broker  cannot  recover  any  commission.  So  when  the 
employment  is  illegal,  no  compensation  can  be  recovered.  Watts 
v.  Tan  Ness,  1  Hill,  76 ;  Smith  v.  Wilcox,  19  Barb.,  581 ;  Smith  v. 
Wilcox,  25  Barb.,  341 ;  and  see  Merritt  v.  Earle,  31  Barb.,  38. 

Besides  commissions,  agents  are  entitled  to  be  reimbursed  for 
all  advances  which  they  may  make  in  the  regular  course  of  a  legal 
employment.  Such  are  the  incidental  charges  for  duties,  ware- 
house room,  and  all  payments  for  the  necessary  care  and  preser- 
vation of  the  property  committed  to  their  care. 

SECTION  IX 

LIEN   OP  AGENTS,    FACTORS,    &0. 

Agents,  factors  and  bailees  frequently  have  a  lien  upon  the 
property  which  is  in  their  possession.  This  lien  is  the  right  which 
exists  of  retaining  the  possession  of  such  property,  until  some 
demand  of  theirs  is  satisfied.  A  lien  may  arise  in  either  of  three 
ways  :  1.  By  an  express  agreement ;  2.  by  a  general  course  of 
dealing  in  the  trade  in  which  the  lien  is  set  up ;  and,  3.  from  the 
particular  circumstances  of  the  dealing  between  the  parties.  The 
law  in  relation  to  liens  generally,  will  be  discussed  elsewhere ; 
and  therefore  but  few  cases  will  be  noticed  here,  and  those  such 
as  relate  to  the  lien  of  factors  or  agents.  It  is  well  settled  that 
a  factor  has  a  lien  upon  each  portion  of  goods  in  his  possession 
for  his  general  balance,  as  well  as  for  charges  arising  upon  those 
particular  goods,  including  responsibilities  incurred  in  the  execu 
tion  of  his  agency.  Knapp  v.  Alvord,  10  Paige,  205 ;  Bradford  v 
Kimberly,  3  Johns.  Oh.,  431 ;  Solbrook  v.  Wight,  24  Wend.,  169 
Corlies  v.  Gumming,  6  Cow.,  181."  This  right  exists  universally 
by  the  customs  of*  trade.  It  is  a  part  of  the  law  merchant, 
and  as  such  is  judicially  taken  notice  of  by  the  courts,  no  proot 
ever  being  required,  as  a  matter  of  fact,  that  such  general  lien 
exists.  This  lien  for  a  general  balance  can  be  claimed  in  those 
cases  only  in  which  the  goods  came  into  his  hands  as  factor. 
The  lien  does  not  extend  to  a  collateral  debt,  not  growing  out  of 
the  relationship  of  principal  and  factor,  such  as  a  debt  due  for 
rent,  &c. 

This  general  lien  in  favor  of  the  factor,  is  not  confined  to  a 
general  ageney,  but  it  applies  as  well  to  a  limited  number  of 

(a)  Myer  v.  Jacobs,!  Daly,  32. 
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distinct  transactions  as  to  a  continuous  dealing.  Whenever 
the  relation  of  principal  and  factor  exists,  the  right  of  lien 
attaches  to  secure  all  advances  made  or  liabilities  incurred  in 
the  course  of  his  business  by  the  factor,  and  the  lien  may  be 
enforced  as  well  by  a  purchasing  factor  as  by  a  selling  factor. 
Bryce  v.  Brooks,  26  Wend.,  367.  A  lien  for  advances  does  not 
attach  until  the  property  is  separated  from  other  similar  pro- 
perty, so  as  to  be  capable  of  identification.  When  a  ware- 
houseman receiving  flour  for  shipment,  gives  receipts,  from  time 
to  time,  for  the  quantity  in  store  not  previously  receipted,  to  be 
delivered  to  the  owner's  factor,  upon  which,  the  factor  accepts 
the  owner's  drafts,  no  title  to  the  flour  receipted  passes  unless 
it  was  actually  separated  from  the  mass  by  a  delivery  or  by 
some  mark  or  designation  by  which  it  could  be  specifically 
known.  Gardiner  v.  Suydam,  3  Seld.,  357.  The  only  effect  of 
the  receipt  in  such  a  case  is  to  give  the  factor  a  right  to  demand 
from  the  receiptor  the  delivery  of  the  flour.  lb.  Factors  who 
receive  from  their  principals  a  bill  of  lading  of  property  shipped 
to  them  to  sell,  with  a  letter  requesting  them  to  insure,  and  in- 
forming them  of  a  draft  on  account  of  proceeds,  acquire  no  lien 
upon  it  until  they  have  accepted  the  consignment  upon  the 
terms  of  the  letter.  Winter  v.  Coit,  3  Seld.,  288.  They  acquire 
no  lien  for  their  general  balance  before  the  property  is  actually 
received  by  them,  unless  in  pursuance  of  an  express  agreement, 
or  one  implied  from  their  dealings  with  their  principal.  The 
existence  of  such  an  agreement  is  a  question  of  fact.  lb.  Where 
the  party  who  consigns  goods  is  indebted  to  the  consignee 
before  the  goods  are  consigned,  and  the  consignor  agrees  that 
in  consideration  that  the  consignee  will  make  further  advances, 
such  consignee  shall  have  a  lien  upon  the  goods  consigned  for 
the  entire  debt,  both  the  old  one,  and  for  the  new  advances; 
and  goods  are  consequently  consigned  to  the  consignee  under 
this  arrangement,  he  may  retain  the  goods  until  the  whole 
amount  is  paid.  Chapman  v.  Kent,  3  Duer,  224;  and  see  Qros- 
venor  v.  Phillips,  2  Hill,  147.  An  agent  to  receive  consignments 
of  goods  for  his  principal  and  sell  them,  and  who  is  indebted  to 
his  principal  for  money  received  on  sales  of  goods  sold,  has  no 
hen  upon  goods  subsequently  consigned  for  expenses  paid  on 
account  thereof,  unless  such  expenses  exceed  the  amount  of 
such  indebtedness.  Enoch  v.  Wehrkamp,  3  Bosw.,  398.  The  lien 
of  an  agent  and  factor  on  the  goods  of  his  principal  for  specific 
expenses  does  not  exist  when  the  general  balance  of  account  is 
against  him.  lb.  It  is  the  duty  of  every  agent  to  notify  his 
principal  of  every  fact  which  comes  to  his  knowledge,  and  which 
may  materially  affect  the  rights  or  interests  of  such  principal. 
The  law  presumes  that  an  agent  will  perform  this  duty,  and 
therefore  the  rule  is  conclusively  settled  that  the  principal  knows 
whatever  the  agent  knows.  Notice  given  to  an  agent  relating 
to  the  business  which  he  is  authorized  to  transact,  and  while 
actually  engaged  in  transacting  it,   will,  in  general,  serve  as 
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notice  to  the  principal.  McEwen  v.  Montgomery  Co.  Ins.  Co.,  2 
Hill,  101 ;  Bank  of  TJ.  S.  v.  Davis,  5  Hill,  452.  So  knowledge  of 
a  particular  fact,  acquired  by  an  agent  in  the  course  of  his  busi- 
ness, is  the  knowledge  of  his  principal.  Sutton  v.  Dillaye,  3  Barb., 
529.  So,  all  the  members  of  a  company  are  chargeable  with 
knowledge  of  the  entries  made  on  their  books  by  their  agent  in 
the  course  of  his  business,  and  with  the  true  meaning  of  the 
entries  as  understood  by  the  agent.  Allen  v.  Coit,  6  Hill,  318. 
And  in  an  action  against  the  company,  if  there  is  anything 
obscure  in  the  entries,  the  plaintiff  may  prove  by  the  agent  what 
was  meant.  lb.  So  the  directors  or  managers  of  a  banking  cor- 
poration are  chargeable  with  notice  of  such  matters  relating  to 
the  ordinary  business  of  the  institution  as  are  known  to  the 
cashier.  New  Hope,  &c,  Co.,  v.  Phoenix  Banlc,  3  Oomst.,  156. 

In  partnerships  each  member  acts  for  himself,  and  as  an  agent 
for  his  copartners',  or  the  firm,  in  all  matters  relating  to  the  ordi- 
nary business  of  the  firm.  And  when  one  partner,  without 
authority,  and  for  his  own  exclusive  benefit,  indorsed  a  promis- 
sory note,  made  by  himself,  in  the  firm  name,  and  the  indorsee 
took  the  note  with  full  knowledge  of  the  facts,  it  was  held  that 
his  copartner  was  bound  by  a  subsequent  promise  to  pay  the 
note,  without  any  independent  consideration.  Commercial  Bank 
v.  Warren,  1  E.  P.  Smith,  577  ;  and  see  Lawrence  v.  Taylor,  5 
Hill,  107.  The  rights,  powers  and  duties  of  partners  will  be  else- 
where discussed. 

SECTION  X 

LIABILITY   OF   PRINCIPAL   FOE  ACTS   OF   AGENT. 

i      One  who  has  employed  an  agent  is  responsible  for  his  acts,  so 

!  long  as  he  acts  within  the  limits  of  the  authority  with  which  he 

\  has  been  apparently  clothed,  with  respect  to  the  subject  matter. 

j  As  a  general  rule,  he  who  employs  an  agent  shall  lose  by  his 

fraudulent,  negligent  or  illegal  act,  rather  than  an  innocent 

person.    The  appropriation  by  an   agent  to  his  own  use,  of 

money  borrowed  by  him  for  his  principal,  does  not  exonerate 

such  principal  from  liability  to  the  lender,  if  the  agent  had 

authority  to  borrow  it.  City  Bank  of  New  Haven  v.  Perkins,  4 

Bosw.,  420.*  So,  if  a  creditor  employs  an  agent  to  deliver  a 

release  upon  certain  specified  conditions,  and  the  agent  disregards 

these  conditions,  and  makes  an  absolute  delivery,  the  creditor  is 

bound  by  it,  if  the  debtor  is  thereby  induced  to  do  an  act  to  his 

prejudice.  Cornell  v.  Masten,  35  Barb.,  157. 

Where  the  defendant  employs  an  agent  to  send  a  message  by 
telegraph,  and  the  agent  writes  and  telegraphs  the  message 
incorrectly,  the  defendant  will  be  held  liable  to  the  person  to 
whom  the  message  is  sent,  for  such  injuries  as  he  may  sustain 
in  consequence  of  the  inaccuracy  of  the  dispatch.  Dunning  v. 
Boberts,  35  Barb.,  463." 

An  agent  who  acts  under  a  general  power  of  attorney,  which 
gives  him  power  to  draw  or  indorse  checks  for  his  principal, 

*  &  G,  2  Tiff.,  554.         (a)  NOTE  91. 
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and  in  his  name,  has  no  authority  to  overdraw  his  principal's 
account  at  a  bank.  And  as  between  the  bank  and  the  principal, 
an  authority  to  an  agent  to  sign  checks  is  best  interpreted  by 
confining  its  use  to  the  legitimate  purpose  for  which  the  law 
presumes  checks  to  be  drawn,  which  is,  to  draw  the  money  of 
the  principal  out  of  the  bank.  Union  Bank  v.  Mott,  39  Barb.,  180, 
182.  And  if  overdrafts  are  made  upon  such  an  account  by  an 
agent,  through  a  fraudulent  collusion  between  him  and  a  clerk 
of  the  bank,  without  the  knowledge  or  sanction  of  the  principal, 
who  receives  no  part  of  the  proceeds,  the  loss  must  fall  upon  the 
bank ;  because  the  loss  was  occasioned  by  the  fraud  of  its  own 
clerk  and  servant,  in  the  performance  of  his  duties  in  the  bank. 
lb.  So,  where  the  defendants  sent  their  agent,  B.,  to  the  plain- 
tiff, with  a  written  order  for  a  load  of  rye,  though  nothing  was 
said  in  the  order  as  to  the  price,  and  B.  had  no  authority  to  make 
a  contract.  The  plaintiff  informed  B.  that  his  price  for  the  rye 
was  seventy-five  cents  a  bushel,  and  that  he  would  let  the  de- 
fendants have  it  at  that  price,  and  he  directed  B.  to  inform  the 
defendants  what  his  price  was ;  this  B.  omitted  to  do,  but  took 
away  a  load  of  rye,  and  on  returning  for  an  other,  he  falsely 
stated  to  the  plaintiff  that  he  had  told  the  defendants  the  price, 
and  that  they  did  not  object  to  it,  whereupon  he  obtained  an 
other  load.  The  market  price  for  rye  at  that  time  was  only  fifty 
cents  a  bushel ;  and  it  was  held  that  the  plaintiff  was  entitled  to 
recover  the  sum  named  to  B.  as  his  price  for  the  grain.  Booth  v. 
Bierce,  40  Barb.,  114.  It  was  also  held  that,  there  being  an 
apparent  bargain  and  sale  at  the  vendor's  price,  which  was 
entered  into  on  his  part  in  good  faith,  and  which  he  had  a  right 
to  rely  upon  as  a  valid  agreement  on  the  part  of  the  purchasers, 
if  either  party  must  suffer  from  the  misunderstanding,  it  should 
be  the  one  who  employed  the  agent,  by  whom  the  fraud  which 
occasioned  the  injury  was  practiced.  lb. ;  and  see  Griswold  v. 
Haven,  11  E.  P.  Smith,  595. 

It  is  a  universal  rule,  based  upon  principles  of  policy,  propriety  f 
and  justice,  that  if  a  principal  puts  his  agent  in  a  condition  to! 
impose  on  innocent  third  persons,  by  apparently  pursuing  hisi 
authority,  the  principal  will  be  bound  by  his  acts,  and  he  must  j 
lose  in  preference  to  such  third  person.  Dunning  v.  Roberts,  35  1 
Barb.,  463 ;  Cook  v.  Adams,  1  Bosw.,  497  ;  North  River  Bank  v.  j 
Aymar,  3  Hill,  263  ;  Farmers',  &c,  Bank  v.  Butchers',  See.,  Bank,  j 
4  Kern.,  623 ;  S.  C,  2  E.  P.  Smith,  125.     This  rule,  however, 
applies  in  those  cases  only  in  which  the  agent  does  those  acts 
which  are  usually  within  the  scope  of  the  duties  of  an  agent  in 
such  matters."  And  when  the  agent  has  no  legal  authority  to  do 
the  acts,  the  person  dealing  with  the  agent  will  be  bound  to  take 
notice  of  the  extent  of  his  authority.*  The  president  of  an  insur- 
ance company,  when  not  authorized  by  its  charter  or  by-laws  to 
do  so,  has  no  authority,  as  president,  to  indorse  and  negotiate 
notes  belonging  to  it.     An  indorser  of  a  note  payable  to  the 
order  of  an  incorporated  company,  who  takes  it  under  an  in- 

*  People  v.  Bostwick,  43  Barb.,  9,        (a)  Note  98. 
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dorsement  purporting  to  have  been  made  by  its  president,  or 
other  agent,  takes  it  at  the  peril  of  being  able  to  show,  when  his 
title  is  questioned,  that  the  person  assuming  to  indorse  it  in  the 
name  of  the  company  had  authority  to  do  the  act.  Marine  Bank, 
&c,  v.  Clements,  3  Bosw.,  600 ;  Exchange  Bank  v.  Monteath,  24 
Barb.,  371 ;  Mechanics'  Bankv. N.  Y.,  &c,  B.  B.,  3  Kern.,  599.  So, 
if  an  agent  or  attorney  transcends  the  limits  of  his  authority,  and 
the  person  with  whom  he  deals  has  notice  of  this,  sufficient  to 
put  him  on  inquiry,  he  cannot  charge  the  principal.  Stainer  v. 
Tysen,  3  Hill,  279  ;  Beach  v.  Vandewater,  1  Sandf.,  265;  Gook  v. 
Adams,  I  Bosw.,  497. 

An  agent  authorized  to  sell  an  article,  is  presumed  to  possess 
the  power  of  warranting  its  quality  and  condition,  unless  the 
contrary  appears;  and  this,  whether  the  agency  be  general  or 
special.  Nelson  v.  Cowing,  6  Hill,  336;  MiTburn  v.  Belloni,  34 
Barb.,  607  ;  Scott  v.  McQrath,  7  Barb.,  53;  Andrews  v.  Kneeland, 
6  Cow.,  354 ;  Boorman  v.  Johnston,  12  Wend.,  566.  But,  it  was 
held  in  a  recent  English  case,  that  the  servant  of  a  private  owner 
who  is  intrusted  to  sell  and  deliver  a  horse  on  one  particular 
occasion,  is  not  oy  law  authorized  to  bind  his  master  by  a 
warranty;  and  that  the  purchaser  who  takes  such  a  warranty, 
takes  it  at  the  risk  of  being  able  to  prove  that  the  servant  had 
in  fact  his  master's  authority  to  make  the  warranty.  Brady  v. 
Todd,  9  J.  Scott  N.  S.,  592,  605.  The  court  said :  "  We  are 
aware  that  the  question  of  warranty  frequently  arises  upon  sales 
of  horses ;  but  we  are  also  aware  that  sales  may  be  made  with- 
out any  warranty,  or  even  an  inquiry  about  warranty.  If  we 
laid  down  for  the  first  time  that  the  servant  of  a  private  owner 
intrusted  to  sell  and  deliver  a  horse  on  one  particular  occasion, 
is  therefore  by  law  authorized  to  bind  his  master  by  a  warranty, 
we  should  establish  a  precedent  of  dangerous  consequence ;  for, 
the  liability  created  by  a  warranty  extending  to  unknown  as  well 
as  to  known  defects,  is  greater  than  is  expected  by  persons  unex- 
perienced in  law ;  and,  as  everything  said  by  the  seller  in  the 
bargaining  may  be  evidence  of  warranty  to  the  effect  of  what 
he  said,  an  unguarded  conversation  with  an  illiterate  man  sent 
to  deliver  a  horse,  may  be  found  to  have  created  a  liability  which 
would  be  a  surprise  equally  to  the  servant  and  the  master.  We 
therefore  hold  that  the  buyer  taking  a  warranty  from  such  an 
agent  as  was  employed  in  this  case,  takes  it  at  the  risk  of  being 
able  to  prove  that  he  had  the  principal's  authority ;  and,  if  there 
was  no  authority  in  fact,  the  law  from  the  circumstances  does  not 
in  our  opinion  create  it."  Where  a  principal  is  carrying  on  any 
kind  of  public  business,  and  he  employs  agents  to  perform  the 
labor,  the  principal  will  be  liable  to  any  person  who  suffers  a 
loss  from  a  want  of  skill,  or  for  the  negligence  of  the  agent  in 
the  discharge  of  that  business.  Brady  v.  Little  Miami  JR.  B.  Co., 
34  Barb.,  249.a  But  such  negligence  or  want  of  skill  must  relate 
to  a  matter  within  the  scope  of  the  business  for  which  the  agent 
was  employed,  and  it  must  be  in  relation  to  acts  done  or  omitted 

(a)  Note  99. 
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in  the  discharge  or  performance  of  it."  A  principal,  who  neither 
authorizes  nor  ratifies  a  willful  trespass  committed  by  his  agent, 
is  not  liable  therefor.  Vanderbilt  v.  Richmond  Turn/pike  Co.,  2 
Oomst.,  479.b  The  rule  that  where  an  agent,  while  strictly  pursu- 
ing his  authority,  commits  a  wrong,  he  thereby  binds  his  princi- 
pal, does  not  apply  to  a  case  where  the  agent,  departing  from 
the  line  of  his  duty,  is  bargaining  on  his  own  account,  and 
securing  a  benefit  for  his  own  private  advantage  exclusively. 
Fellows  \.  Commissioners  of  Oneida,  36  Barb.,  655.  A  master  is 
civilly  responsible  for  the  fraud  or  negligence  of  his  servant,  who 
is  acting  in  the  course  of  his  employment ;  but  not  for  an  act  of 
willful  fraud  or  negligence  done  by  him  out  of  the  scope  of  his 
authority,  or  inconsistent  with  the  course  of  his  employment. 
Coleman  v.  Miches,  7  J.  Scott,  104.  A  corporation  is  not  liable 
for  a  willful  trespass  of  a  person  employed  by  it,  although  the 
act  be  authorized  and  sanctioned  by  the  president  and  general 
agent  thereof.  Vanderbilt  v.  Richmond  Turnpike  Co.,  2  Oomst.,  479. 
The  plaintiff's  boat  was  run  into  and  damaged  by  the  willful  act 
of  the  captain  of  the  defendant's  boat.  The  trespass  was  also 
sanctioned  by  the  president  of  the  defendant's  corporation  who 
was  the  general  agent  and  manager  of  its  business,  and  it  was  held 
that  the  corporation  was  not  liable  for  the  collision.  It.  A 
passenger  carrier  is,  by  law,  under  an  obligation  to  provide  for 
the  safe  conveyance  of  the  passengers,  as  far  as  human  care  and 
foresight  can  secure  that  result.  Reed  v.  Panama  R.  R.,  5  Duer, 
193.  And  it  is  no  defense  to  an  action  against  a  railroad  corpo- 
ration for  its  failure  to  transport  a  passenger  with  proper  dispatch, 
that  the  detention  was  the  willful  act  of  a  conductor  in  charge 
of  the  train.  It  is  immaterial  whether  a  breach  of  contract 
results  from  the  negligence  or  the  willfulness  of  the  defendant's 
agent,  if  his  act  is  within  the  scope  of  his  employment  and 
authority.  lb.  Weed  v.  Panama  R.  R.,  3  E.  P.  Smith,  362.  One 
who  directs  his  servant  to  remove  snow  and  ice  from  the  roof  of 
his  house,  is  responsible  for  an  injury  received  by  a  passenger  in 
the  street  from  such  snow  and  ice,  whether  the  negligence  was 
that  of  the  servant  or  of  a  stranger  whom  he  employed,  or  who 
volunteered  to  assist  him.  Althorfv.  Wolfe,  8  E.  P.  Smith,  355. 
So  the  vendor  of  land  is  responsible  for  material  misrepresenta- 
tions in  respect  to  its  location  and  qualities  made  by  his  agent 
without  express  authority,  and  in  the  absence  of  any  actual  know- 
ledge by  either  the  agent  or  the  principal  whether  the  represen- 
tations were  true  or  false.  Bennett  v.  Judson,  7  E.  P.  Smith,  238. 
A  principal  is  responsible  for  the  fraud  of  his  agent,  if  committed 
while  transacting  the  business  of  the  former ;  and  this,  whether 
he  be  a  sole  agent  or  one  of  several  possessing  a  joint  authority. 
Bank  of  U.  8.  v.  Davis,  2  Hill,  452.°  Where  a  person  is  appointed 
the  agent  of  an  insurance  company,  and  empowered  to  solicit 
and  receive  risks  of  insurance,  to  receive  applications  for  insur- 
ance, and  to  take  premiums  and  premium  notes  therefor,  this 
constitutes  him  a  general  agent  of  the  company,  for  the  transac- 
Wait    32        (°)  NoTE  100'       W  NoTE  101>       (c)  NoTB  102- 
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tion  of  that  particular  kind  of  business;  and  the  company  is 
bound  by  his  fraudulent  representations,  made  in  procuring 
insurances  and  premium  notes.  Devendorf  v.  Beardsley,  23  Barb., 
657.a  Where  an  agent  is  authorized  to  sell  a  flock  of  sheep,  and 
he  sells  a  portion  of  the  flock  with  knowledge  that  the  sheep  are 
diseased,  and  he  does  not  communicate  the  fact  to  the  purchaser, 
his  principal,  although  he  has  no  actual  notice  of  the  fraud,  is 
liable  civilly  to  respond  in  damages  to  the  purchaser.  Jeffrey  v 
Bigelow,  13  Wend.,  518.  But  a  general  authority,  which  may  be 
lawfully  executed,  is  never  construed  to  embrace  unlawful  acts 
so  as  to  render  the  principal  answerable  in  a  criminal  prosecution 
or  action.  Clark  v.  Metropolitan  Bank,  3  Duer,  241.  And, 
therefore,  if  the  teller  of  a  bank  receives  bank  bills  in  violation 
of  a  statute,  the  bank  is  not  liable  for  the  penalty  provided  by 
statute,  unless  it  is  proved  that  the  act  was  authorized  or  adopted 
by  its  board  of  directors.  lb.  A  principal  cannot  take  any 
benefit  from  a  fraudulent  act  of  his  agent,  since  the  fraud  will 
render  the  contract  made  by  him  void.  Oassard  v.  Him/man,  6 
Bosw.,  8 ;  Elwell  v.  Chamberlain,  4  Bosw-,  320. 

SECTION  XL 

AUTHORITY   OF   AGENT,    HOW   EXERCISED. 

Where  an  authority  is  conferred  upon  several,  in  a  private 
transaction,  the  authority  must  be  executed  by  all  the  persons  to 
whom  it  is  delegated.  Sinclair  v.  Jackson,  8  Cow.,  544 ;  Green  v. 
Miller,  6  Johns.,  39 ;  Perry  v.  Tynen,  22  Barb.,  137.  But  in  the 
case  of  a  delegation  of  a  public  authority  to  three  or  more  persons, 
the  authority  may  be  exercised  by  a  majority  of  the  whole  num- 
ber. Perry  v.  Tynen,  22  Barb.,  137 ;  Horton  v.  Garrison,  23  Barb., 
176.  If  the  act  to  be  performed  requires  the  exercise  of  discretion 
or  judgment,  and  is  in  its  nature  a  judicial  act,  all  the  persons 
must  meet  and  confer  together,  and  be  present  when  the  act  is 
performed,  or  at  least  a  majority  must  meet,  confer  and  be  pre- 
sent, after  all  have  been  notified  to  attend.  lb.  If  there  are  only 
two  to  whom  a  public  authority  is  delegated,  it  necessarily  follows 
that  nothing  can  be  done  without  the  consent  of  both.  lb.  An 
unconditional  and  unrestricted  authority  given  to  an  agent  to 
sell  goods,  implies  authority  to  receive  payment  for  the  goods 
sold.  Higgins  v.  Moore,  6  Bosw.,  344.  Where  one  employs  an 
attorney  to  loan  money  for  him,  and  to  take  a  bond  and  mort- 
gage from  the  borrower,  and  after  the  loan  is  made,  he  intrusts 
the  attorney  with  the  possession  of  the  bond  and  mortgage,  and 
permits  him  to  receive  payments  upon  it  from  time  to  time,  aud 
to  indorse  them  for  the  mortgagee  until  payments  are  made 
which  extinguish  the  principal,  the  attorney  will  be  held  to  be,  in 
fact  and  in  law,  authorized  to  receive  the  latter  as  well  as  the 
former  payments;  and  in  case  of  the  agent's  omission  to  pay 
over  the  money  to  his  principal,  any  loss  consequent  upon  his 
insolvency,  must  fall  upon  the  mortgagee,  rather  than  upon  the 
mortgagor.   Hatfield  v.  Reynolds,  34  Barb.,  612.    But  where  the 

(o)  Note  103. 
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principal  retains  possession  of  the  securities,  a  payment  to  an 
attorney  who  drew  them,  will  not  be  a  good  payment.  Williams 
v.  Walker,  2  Sand.  Oh.,  325.  Whenever  an  agent  is  expressly 
authorized  to  receive  a  money  payment,  a  payment  made  to  him 
will  be  valid  and  conclusive  upon  the  principal.  So  an  unau- 
thorized payment  to  one  who  assumes  to  be  an  agent,  without 
authority,  may  be  ratified  by  the  principal  in  the  same  manner 
as  he  may  ratify  any  other  transaction.  Ante,  221.  A  payment 
to  a  factor  or  commission  merchant  for  goods  purchased,  is  a 
good  payment,  and  it  will  bind  the  principal.  An  agent  may 
discharge  debts,  or  settle  for  torts,  when  he  is  authorized  by  his 
principal  to  do  so.  And  where  a  power  of  attorney  authorized 
the  agent  to  commence  actions  for  alleged  trespasses  upon  real 
estate,  and  to  "  exercise  a  sound  discretion  in  the  settlement  of 
any  trespass  or  trespasses  so  committed  as  aforesaid,"  &c,  this 
was  held  to  be  sufficient  to  authorize  the  agent  to  settle  for  tres- 
passes which  were  committed  either  before  or  after  the  suit  was 
commenced,  and  to  constitute  a  conclusive  settlement  of  the 
claim.  Taylor  v.  Harlow,  11  Barb.,  232.  A  delivery  of  goods  or 
money  to  an  agent  or  servant  in  the  course  of  his  employment  is, 
for  most  purposes,  equivalent  to  a  delivery  to  the  principal.  An 
agreement  to  accept  a  collateral  thing,  in  satisfaction  of  a  pre- 
existing debt,  is  executed  by  a  delivery  to  a  person  appointed  by 
the  party  to  receive  it,  and  iska  good  accord  and  satisfaction. 
Anderson  v.  Highland  Turnpike  Co.,  16  Johns.,  86. 

SECTION  XII. 

LIABILITY    OF   AGENT   TO   PRINCIPAL. 

The  law  requires  that  an  agent  shall  act  in  good  faith  towards 
his  principal.  And  it  also  requires  that  he  shall  possess  compe- 
tent skill  and  knowledge  of  such  business  as  he  undertakes  to 
perform.  So  he  is  required  to  act  with  diligence  in  matters 
requiring  prompt  action.  For  the  want  of  such  good  faith,  skill 
or  diligence,  the  agent  will  be  liable  to  his  principal  for  any 
damages  which  may  result  to  him.8  Where  the  holder  of  a  bill 
of  exchange  transmits  it  to  his  agent  for  presentment  to  the 
drawee,  such  agent  has  no  right  to  receive  any  thing  short  of  an 
explicit  and  unequivocal  acceptance,  without  giving  notice  to  the 
holder,  as  in  case  of  non-acceptance ;  and  he  will  be  liable  for  any 
loss  which  the  holder  may  sustain  in  consequence  of  his  neglect  to 
do  so.  Walker  v.  Bank  of  State  of  N.  Y.,  5  Seld.,  582 ;  Montgo- 
mery County  Bank  v.  Albany  City  Bank,  3  Seld.,  459 ;  Commercial 
Bank  v.  Union  Bank,  1  Kern.,  204  ;  Allen  v.  Suydam,  20  Wend., 
321.  But  when  an  agent  has  rendered  himself  liable  in  such 
cases,  the  principal  may  ratify  his  acts  so  as  to  discharge  him 
from  liability.  Towle  v.  Stevenson,  1  Johns.  Oas.,  110 ;  Corning  v. 
Southland,  3  Hill,  552.  A  factor  who  has  made  sales  of  the  sepa- 
rate property  of  several  principals,  and  has  taken  a  single  note 
for  all  the  sales,  is  not  liable  to  pay  the  separate  owners  for  each 
share,  and  the  factor  does  not  make  the  debts  his  own  by  such 

(a)  Note  104. 
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act.  Corlies  v.  Cummmgs,  6  Cow.,  181 ;  Rich  v.  Monroe,  14  Barb., 
602.  An  agent  employed  to  obtain  orders  for  the  construction 
of  machinery  by  his  principal,  had  been  engaged  in  a  negotiation 
for  such  an  order,  which  had  been  broken  off,  and  he  had  no  rea- 
son to  suppose  that  it  would  be  renewed.  He  received  the  order 
after  terminating  his  agency,  in  a  letter  written  before  that  event; 
and  it  was  held,  that  it  was  his  duty  to  communicate  the  letter  to 
his  former  principal ;  and  his  failure  to  do  so  was  not  excused  by 
his  supposing  himself  in  good  faith  to  have  ascertained  that  the 
principal  was  unable  to  comply  with  the  order.  Edmonston  v. 
Hartshorne,  5  E.  P.  Smith,  9.  And  in  an  action  by  such  agent 
for  the  balance  of  his  salary,  the  principal  may  recoup  as  dama- 
ges any  sum  which  he  may  have  lost,  in  consequence  of  the  neg- 
lect of  the  agent  to  inform  him  of  such  order.  Io.  The  principal 
will  not  become  liable  for  the  purchases  of  his  agent  when  the 
vendor  prefers  to  sell  the  goods  upon  the  credit  of  the  agent. 
And  when  goods  were  purchased  of  the  plaintiffs  by  0.,  as  the 
agent  of  the  defendants,  he  informing  the  plaintiffs  of  his  agency, 
at  the  time  of  the  sale,  and  offering  them  the  liability  of  the 
defendants ;  but  the  plaintiffs  preferred  to  take  O.'s  own  note, 
and  agreed  that  he  should  be  the  purchaser,  and  0.  gave  his  own 
note  accordingly,  and  the  goods  were  charged  to  him  on  the 
plaintiffs'  books  ;  it  was  held,  that  the  defendants  were  not  liable 
for  the  value  of  the  goods.  Rankin  v.  Deforest,  18  Barb.,  143  ; 
Hyde  v.  Paige,  9  Barb.,  150.  If  the  notes  of  the  agent  are  not 
agreed  to  be  received  in  payment,  the  principal  will  be  liable, 
since  the  mere  taking  of  the  note  is  not  payment  unless  so  agreed, 
or  unless  the  sale  is  expressly  made  to  the  agent.  Porter  v.  Tal 
cott,  1  Cow.,  359 ;  Muldon  v.  Whitlock,  1  Cow.,  290. 

SECTION  XIII. 

ACTIONS   BY   AGENTS   ON   THEIR   CONTRACTS. 

It  has  frequently  been  made  a  question  in  actions  brought 
by  agents  in  their  own  names,  whether  such  action  was  main- 
tainable. - 

The  law  in  this  state  is  settled  by  the  Code,  §§  113,  111,  ante, 
20.  And  an  action  may  be  maintained  in  the  name  of  one  person 
who  makes  a  contract  in  his  own  name  for  the  benefit  of  an 
other  person.  A  factor  or  other  mercantile  agent,  who  contracts 
in  his  own  name,  on  behalf  of  his  principal,  may  maintain  an 
action  upon  the  contract  in  his  own  name.  Grinnell  v.  Schmidt,  2 
Sand.,  706 ;  S.  O.,  3  Code  Bep.,  19.  And  the  same  rule  applies 
to  auctioneers.  Bogoyrt  v.  0' Reagan,  1  E.  D.  Smith,  590  ;  Minturn 
v.  Main,  3  Seld.,  220.  So  where  an  agent  executes  a  lease  which 
does  not  disclose  the  name  of  the  principal,  the  agent  may 
recover  the  rent  in  an  action  in  his  own  name.  Morgan  y.  Reid, 
7  Abb.,  215. 

In  White  v.  Ohoteau,  10  Barb.,  202,  it  was  held  that  a  mere 
ordinary  merchandise  broker,  not  acting  under  a  del  credere  com- 
mission, cannot  maintain  an  action  in  his  own  name  to  recovei 
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the  price  of  goods  sold  by  him  for  the  owner,  though  it  was  held 
to  be  otherwise  if  the  broker  had  advanced  money  upon  the 
goods,  or  had  guaranteed  the  sale. 

This  case  was  decided  before  the  amendment  of  the  Code  in 
1851,  which  authorizes  an  action  in  the  name  of  the  agent.  The 
agent  of  a  foreign  corporation  may  maintain  an  action  in  his  own 
name  upon  a  subscription  note,  payable  to  the  plaintiff,  "as  exe- 
cutive agent  of  the  company,"  for  stock  of  the  corporation  to  be 
issued  to  the  signer.  Gonsiderant  v.  Brisbane,  8  E.  P.  Smith,  389. 
The  authorities  which  have  been  noticed  relate  to  those  cases  in 
which  the  agent  is  not  beneficially  interested  in  the  contracts, 
although  he  is  permitted  to  enforce  them  in  his  own  name.  In 
those  cases  in  which  the  agent  is  beneficially  interested,  he  may, 
of  course,  be  made  a  party  to  an  action  to  enforce  the  contract, 
since  he  would  then  be  a  person  who  must  be  joined  as  a  party. 
Code,  §  111,  ante,  20.  But,  although  an  agent  who  is  not  inter- 
ested in  the  contract  may  sue  in  his  own  name,  for  the  benefit  of 
his  principal,  that  rule  does  not  in  the  least  interfere  with  the 
right  of  the  principal  to  sue  in  his  own  name  as  the  person  bene- 
ficially interested.  And  this  was  the  rule  before  the  Code  as  well 
as  since.  Sides  v.  Wliitmore,  12  Wend.,  548.  And  it  is  the  rule 
in  those  cases  in  which  a  written  memorandum  is  required  by  the 
statute  of  frauds,  as  much  as  in  other  cases.  lb. 

SECTION  XIV. 

COMPENSATION   OP   AGENT. 

An  agent  is  entitled  to  recover  from  his  principal  such  com 
pensation  as  may  have  been  agreed  upon.  And  in  the  absence 
of  an  express  agreement,  he  may  recover  the  usual  or  fair  and 
just  compensation  which  the  law  gives  in  such  cases.  But  he  is 
sometimes  entitled  to  recover  for  advances  which  he  may  have 
made  in  the  course  of  his  employment,  or  for  money  which  he 
has  been  compelled  to  pay  for  the  benefit  of  his  principal.  As 
we  have  seen,  ante,  251,  the  agent  is  bound  to  perform  his  duties 
fully  and  faithfully  or  respond  in  damages  for  his  neglect;  so,  on 
the  other  hand,  the  principal  is  bound  to  indemnify  the  agent  for 
payments  or  advances  made  in  the  usual  course  of  his  employ- 
ment for  the  benefit  of  such  principal.  Where  the  trustees  of  an 
incorporated  village  were  sued  for  an  act  done  by  them  by  virtue 
of  their  office,  in  the  faithful  discharge  of  their  duty  as  trustees 
and  agents  of  the  corporation,  and  they  necessarily  incurred  costs 
and  charges  in  their  defense,  it  was  held  that  they  were  entitled 
to  recover  the  amount  paid  of  the  corporation.  Powell  v.  Trustees 
of  Newburgh,  19  Johns.,  284.  An  agent  who  is  employed  to  get 
a  bill  discounted,  and  who  indorses  it  for  the  benefit  of  the 
principal,  is  entitled  to  be  reimbursed  for  any  damages  or  costs 
to  which  he  may  be  subjected  in  consequence  of  such  indorse- 
ment. Bamsay  v.  Gardner,  11  Johns.,  439.  Though  an  agent 
cannot  of  himself  bind  his  principal  to  pay  him  any  definite  sum 
for  the  use  of  his  property,  yet  if  he  applies  his  own  property  to 
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the  use  of  his  principal  in  good  faith,  with  the  knowledge  and 
tacit  assent  of  the  latter,  he  may  recover  the  fair  value  of  such 
use.  Rider  v.  Union  India  Rubber  Co.,  5  Bosw.,  85. 

An  agent  may  generally  resort  to  his  principal  at  once  for  a 
reimbursement  of  such  advances,  &c,  but  this  rule  is  not  with- 
out exceptions.  Where  a  commission  merchant  makes  advances 
upon  the  faith  of  goods  consigned  to  him  for  sale,  by  the  payment 
of  a  sight  draft  drawn  upon  him  by  the  consignor,  the  proceeds 
of  the  consigned  property,  when  it  has  come  to  his  hands,  are 
the  primary  fund  to  which  the  acceptor  must  look  for  reimburse- 
ment; and  it  is  incumbent  upon  him  to  show  that  fund  insuffi- 
cient before  he  can  recover  against  the  consignor  personally. 
6-ihon  v.  Stanton,  5  Seld.,  476;  Mottram  v.  Mills,  2  Sand.,  189? 

A  broker  who  is  employed  to  purchase  stocks,  and  is  authorized 
by  usage  or  by  an  express  agreement  to  make  the  purchases  in 
his  own  name,  without  disclosing  the  name  of  his  principal,  has 
no  right  to  maintain  an  action  against  his  principal  for  not  fur- 
nishing him  with  money  to  pay  for  the  stocks,  without  showing 
that  he  had  demanded  payment  of  the  price  and  had  transferred 
or  offered  to  such  principal  the  stocks  he  had  purchased.  Merwin 
v.  Hamilton,  6  Duer,  244.  A  sale  of  the  stocks  by  the  agent 
before  demanding  payment  would  deprive  him  of  any  right  of 
action  against  the  principal.  lb. 

SECTION  XV. 

LIABILITY   Or   AGENT   TO   THIRD   PERSONS. 

It  may  be  laid  down  as  a  general  rule  that  where  a  person  is 
known  to  act  as  a  mere  agent  where  the  principal  is  known,  and 
there  is  no  express  agreement  by  the  agent  for  a  personal  liability, 
and  there  are  no  circumstances  from  which  it  may  properly  be 
inferred  that  the  credit  is  given  to  him,  the  agent  is  not  person- 
ally liable,  though  he  is  the  person  who  makes  the  contract.  The 
principal  question  in  these  cases  generally  is  as  to  whom  the 
credit  was  actually  given,  and  that  is  a  question  of  fact  for  a 
jury  or  the  justice  upon  all  the  evidence.  Where  a  contract  is 
made  by  an  agent  in  the  name  of  his  principal,  and  he  has 
authority  to  do  the  act,  he  is  not  personally  responsible.  Dubois 
v.  Delaware,  &c,  4  Wend.,  285. 

If  an  agent  would  avoid  a  personal  liability  when  making  a 
contract  as  the  agent  of  an  other  person,  he  must  disclose  the 
name  of  his  principal  at  the  time  of  making  the  contract.  A 
person  who  deals  with  an  agent  has  a  right  to  insist  that  there  is 
some  known  person  who  is  liable  to  perform  the  contract ;  and 
if  the  agent  neglects  or  refuses  to  disclose  the  name  of  his  princi- 
pal, he  ought  to  be  bound  himself  for  the  engagement  which  he 
makes.  An  agent  who  sells  a  bill  of  exchange  without  indorsing 
it,  if  he  fails  to  disclose  at  the  time  the  name  of  his  principal,  is 
personally  liable  for  the  moneys  received  by  him,  if  the  bill  proves 
to  be  a  forgery.  To  render  him  liable,  it  is  not  necessary  to 
prove  that  an  inquiry  was  made  as  to  the  name  of  his  principal, 

(a)  Note  105. 
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which  he  refused  to  answer.  Morrison  v.  Ourrie,  4  Duer,  79.  The 
court  stated  the  rule  thus :  "  Where  a  person  sells  property, 
stating  that  he  acts  for  an  other,  but  does  not  disclose  the  name 
of  his  principal,  he  makes  himself  responsible  to  the  purchaser  in 
any  way  in  which  the  actual  principal  would  be  liable ;  but  he 
may  exonerate  himself  from  such  liability  by  showing  a  payment 
over  to  his  principal,  or  other  special  circumstances  attending  the 
transaction,  proving  that  it  would  be  inequitable,  as  between 
the  parties,  to  hold  him  responsible."  Id.,  85.  A  defendant  can- 
not avail  himself  of  the  defense  that  he  acted  as  agent  in  making 
the  representation  or  warranty  sued  upon,  unless  he  disclosed  the 
fact  of  his  agency  at  the  time  of  the  transaction  out  of  which 
the  suit  arises.  Blakeman  v.  Mackay,  1  Hilt.,  266.  An  auctioneer 
who  acts  as  the  agent  of  an  other  person  iu  the  sale  of  property, 
is  personally  responsible  as  vendor,  unless  at  the  time  of  the  sale 
he  discloses  the  name  of  his  principal ;  his  general  employment 
as  auctioneer,  is  not  of  itself  notice  that  he  acts  as  agent-  Mills 
v.  Hunt,  20  Wend.,  431.  Where  a  person  has  made  a  contract 
with  an  agent,  and  he  brings  an  action  against  the  agent  on  the 
ground  that  such  agent  had  no  authority  from  the  principal  to 
make  the  alleged  contract,  the  burthen  of  proof  is  on  the  plain- 
tiff to  show  that  the  agent  had,  in  fact,  no  authority ;  and  he 
cannot  recover  without  proving  that  the  agent  acted  without 
authority.  Plumb  y.^Milk,  19  Barb.,  74.  An  agent  who  makes  a 
contract  in  behalf  of  his  principal,  whose  name  he  discloses  at 
the  time,  to  the  person  with  whom  he  contracts,  is  not  personally 
liable.  Batlibon  v.  Budlong,  15  Johns.,  1.  Persons,  though  con- 
tracting only  as  agents,  are,  nevertheless,  generally  liable  where 
there  is  no  responsible  principal  to  resort  to ;  as,  for  instance, 
where  the  principal  is  an  infant,  a  lunatic,  or  other  person  incom- 
petent to  contract,  or  where  one  assumes  to  act  for  an  association 
or  corporation  which  is  not  legally  organized  so  as  to  have 
authority  to  make  contracts.  An  agent  may  render  himself  per- 
sonally liable,  although  he  describes  himself  as  an  agent,  if  he 
expressly  agrees  to  take  a  personal  responsibility.  When,  by  a 
written  agreement,  the  parties  to  it  "bind  themselves"  to  per- 
form it,  and  do  not,  by  its  terms  nor  by  implication,  bind  any 
other  person,  they  are  personally  liable  to  do  or  cause  to  be  done, 
and  to  pay  what  they  stipulate  shall  be  done  and  paid,  although 
they  are  in  truth  acting  on  the  behalf  or  for  the  benefit  of  others. 
If  in  such  an  agreement  they  designate  themselves  as  a  commit- 
tee of  management,  such  designation  will  be  regarded  as  a  mere 
description  of  the  person.  Rowland  v.  Phalen,  1  Bosw.,  43 ;  Taft 
v.  Brewster,  9  Johns.,  334. 

If  an  agent  enters  into  a  submission  to  an  arbitration  in  his 
own  name,  he  will  be  personally  bound  to  perform  the  award. 
So  of  a  submission  by  a  person  on  behalf  of  himself  and  others, 
but  without  their  authority,  as  where  such  other  persons  are 
infants.  Smith  v.  Van  Nostrand,  5  Hill,  419.  Where  an  agent 
acts  in  his  own  name,  he  binds  himself  and  not  his  principal. 


256  PRINCIPAL  AND  AGENT. 

Bank  of  Rochester  v.  Monteath,  1  Denio,  402.  A  note  by  which 
J.  ¥.,  as  president  of  an  insurance  company,  promises  to  pay  a 
sum  certain,  is  not  the  note  of  the  company  but  of  the  maker 
alone.  Barker  v.  Mechanics'  Insurance  Co.,  3  Wend.,  94.  Where 
one  enters  into  a  covenant,  though  he  describes  himself  as  agent 
of  an  other,  and  covenants  as  such  agent,  but  signs  and  seals  in 
his  own  name,  he  is  liable  personally.  Stone  v.  Wood,  7  Cow., 
453 ;  Guyon  v.  Lewis,  7  Wend.,  26 ;  Spencer  v.  Field,  10  Wend., 
88.  There  is  a  well  defined  distinction  between  the  liabilities  of 
principal  and  agent,  respectively,  upon  contracts  under  seal  and 
upon  those  not  under  seal.  Stanton  v.  Camp,  4  Barb.,  274.  In 
order  to  make  the  covenants  in  a  sealed  agreement,  executed  by 
an  agent,  the  covenants  of  his  principal,  the  agreement  must 
be  executed  in  his  name,  and  his  seal  must  be  affixed  to  it,  and  it 
must  purport  to  be  his  deed,  and  not  the  deed  of  the  agent. 
In  simple  contracts,  the  intent  of  the  parties  has  a  controlling 
influence  in  determining  the  liability  of  the  parties  upon  them. 
lb.  In  respect  to  the  liability  of  the  principal,  on  written  con- 
tracts not  under  seal,  if  the  name  of  the  principal  and  a  relation 
of  agency  be  stated  in  the  writing,  and  the  agent  is  really  author- 
ized, the  principal  alone  is  bound,  unless  the  language  expresses 
a  clear  intention  to  bind  the  agent  personally.  lb. 

The  rule  as  to  verbal  contracts  is  similar  to  that  which  prevails 
as  to  written  contracts  not  under  seal.  lb.  Where  an  agent  has 
authority  to  enter  into  a  written  contract  not  under  seal,  and  he 
executes  a  written  sealed  agreement,  the  addition  of  the  seal  will 
do  no  harm,  as  the  contract  will  be  enforced  as  a  written  unsealed 
agreement.  Dubois  v.  Delawa/re,  &c.  Co.,  4  Wend.,  285 ;  Lawrence 
v.  Taylor,  5  Hill,  107 ;  Haight  v.  Sahler,  30  Barb.,  218 ;  Sherman 
v.  N.  Y.  Cent.  B.  B.,  22  Barb.,  239.  If  an  agent  so  far  exceeds 
his  authority  in  a  contract  made  by  him,  that  his  principal  is  not 
bound  by  it,  such  agent  is  himself  personally  liable  to  the  person 
with  whom  he  made  the  contract.  Moss  v.  Livingston,  4  Oomst., 
208."  A  person  who  signs  a  note  in  the  name  of  an  other,  as  his 
attorney,  without  any  authority  for  that  purpose,  is  personally 
liable  on  the  note,  to  the  party  who  accepts  the  note,  under  such 
mistake  or  imposition.  Dusenbury  v.  Ellis,  3  Johns.  Oas.,  70 ; 
Bossiter  v.  Bossiter,  8  Wend.,  494.  So  an  agent  renders  himself 
personally  responsible  where  he  makes  a  contract  upon  terms 
which  he  knows  he  has  no  authority  to  agree  to,  although  the 
contract  may  be  made  in  the  line  of  his  business  as  agent.  Meech 
v.  Smith,  7  Wend.,  315.  An  agent  is  personally  liable,  under  a 
contract  unauthorized  by  his  principal,  for  the  whole  amount  due 
upon  it ;  the  party  with  whom  he  contracts  is  not  bound  to  look 
to  the  principal  for  so  much  of  the  contract  as  the  agent  was 
authorized  to  make,  but  may  hold  the  agent  responsible  to  the 
full  amount  of  the  contract.  Feeter  v.  Heath,  11  Wend.,  477.  If 
money  be  mispaid  to  au  agent  expressly  for  the  use  of  his  prin- 
cipal, and  the  agent  has  paid  it  over,  he  is  not  liable  to  refund. 
Mowatt  v.  McLelan,  1  Wend.,  173 ;  Frye  v.  Lockwood,  4  Cow.,  454. 

(a)  Note  1P6. 
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But  where  an  agent/  received  the  amount  due  to  his  principal 
on  an  execution,  and  the  judgment  was  subsequently  reversed 
and  restitution  ordered,  and  the  money  had  not  been  paid  over 
to  the  principal,  it  was  held  that  an  action  could  be  maintained 
against  the  agent  to  recover  the  amount.  LangUy  v.  Warner,  1 
Sand.,  209.  To  protect  the  agent  from  liability,  the  money  must 
be  actually  paid  over,  merely  crediting  the  amount  upon  an  old 
debt  will  not  be  sufficient.  Io.  Where  money  is  illegally  or  by 
compulsion  obtained  by  an  agent,  the  payment  over  of  the  money 
to  his  principal  will  not  protect  him  from  liability.  Frye  v.  Lock- 
•  wood,  4  Cow.,  454.  So  if  an  agent  receives  money  which  his  princi- 
pal has  no  right  to  receive,  the  payment  will  not  protect  such  agent, 
if  he  has  notice  not  to  pay  it  over,  before  such  payment  is  made. 
Hearsey  v.  Pruyn,  7  Johns.,  179.  An  officer  of  a  corporation  to 
whose  order,  as  such,  a  note  executed  to  it  is  payable,  and  who 
indorses  the  note,  adding  to  his  name  his  official  character,  and 
negotiates  it  on  behalf  of  the  corporation,  is  not  personally  liable 
as  indorser.  Babcock  v.  Beman,  1  Kern.,  200 ;  S.  C,  1  E.  D.  Smith, 
593 ;  Randall  v.  Van  Vechten,  19  Johns.,  60. 

Where  an  agent  to  whom  goods  have  been  sold  and  delivered, 
has  rendered  himself  personally  liable  by  not  disclosing  in  time 
the  name  of  his  principal,  he  is  not  discharged  from  such  liability, 
merely  by  the  fact  that  the  seller  subsequently  agreed  with  the 
principal  to  submit  to  arbitration,  a  controversey  between  them 
relative  to  the  quality  and  price  of  the  goods.  Nason  v.  Cockroft, 
3  Duer,  366.  At  page  369  the  court  said :  "When  an  agent  pur- 
chases goods  without  disclosing  the  name  of  his  principal,  it  has 
certainly  never  been  supposed  that  he  is  discharged  from  the  lia- 
bility which  he  thus  incurs,  by  the  subsequent  discovery  of  the 
name  of  his  principal.  The  only  effect  of  the  discovery  is,  that 
principal  and  agent  are  both  liable ;  and  the  seller  may,  at  his 
election,  proceed  against  either  or  both ;  and  as  it  is  clear  that 
the  mere  commencement  of  suit  against  the  principal  would  not 
discharge  the  agent,  we  cannot  see  why  that  effect  should  be 
given  to  a  submission  to  an  arbitration  which  had  no  result." 
Where  one  executes  an  instrument  in  the  name  of  an  other,  as 
suming  to  be  his  agent,  but  having  in  fact  no  authority  for  that 
purpose,  he  is  himself  bound  as  a  principal.  To  exempt  the 
party  assuming  to  be  agent,  from  the  operation  of  this  rule,  it 
must  appear  that  he  was  such  at  the  time  when  he  signed  the 
instrument.  A  subsequent  ratification  by  the  party  named  as 
principal  would  not  affect  the  question.  Palmer  v.  Stephens,  1 
Denio,  471 ;  Rossiter  v.  Rossiter,  8  Wend.,  494. 

Where  a  party  bids  off  property  in  his  own  name,  at  a  sale 
made  by  a  sheriff  on  an  execution,  the  purchaser  cannot  defend 
in  an  action  for  the  price,  by  showing  that  he  was  acting  as  agent 
for  an  other  person,  and  not  on  his  own  account.  Gliajrpell  v.  Dann, 
21  Barb.,  17.  It  cannot  be  shown  by  parol,  that  the  alleged  agent, 
in  signing  his  own  name  to  the  contract,  in  fact  signed  as  agent 
and  thus  controvert  a  contract,  which,  on  its  face,  is  his  own,  into 
Wait        33 
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a  contract  of  his  alleged  principal,  and  make  it  enforceable  as> 
such.  Williams  v.  Christie,  4  Duer,  29. 

Where  an  agent  neglects  to  perform  a  duty  which  he  owes  to 
his  principal  and  third  persons  are  thereby  injured,  their  remedy 
is  against  the  principal  and  not  against  the  agent.  Denny  v. 
Manhattan  Co.,  2  Denio,  115;  8.  C,  5  Denio,  639;  and  see  Cohin 
v.  Holbroolc,  2  Oomst.,  126.a 

SECTION  XVI. 

TERMINATION   OF   AGENT'S   AUTHORITY. 

The  authority  of  an  agent  may  terminate  in  various  ways. 
It  may  terminate  with  the  death  of  the  agent ;  by  the  limitation 
of  the  power  to  a  particular  period  of  time ;  by  the  execution  of 
the  business  which  the  agent  was  constituted  to  perform ;  by  a 
change  in  the  state  or  condition  of  the  principal ;  by  his  express 
revocation  of  the  power ;  and  by  his  death.  2  Kent's  Com.,  643. 
An  ordinary  agency  is  terminated  by  the  death  of  the  principal, 
as  to  all  persons  who  have  notice  of  it.  Champney  v.  Coape,  34 
Barb.,  539;  Megary  v.  Funtis,  5  Sand.,  376.b 

An  agent's  authority  is  personal  to  himself,  and  he  cannot 
confer  his  authority  upon  an  other,  so  as  to  bind  the  principal 
to  accept  his  services,  and,  therefore,  the  death  of  an  agent  ter- 
minates his  authority.  As  a  general  rule,  a  principal  may 
revoke  the  authority  of  an  agent  at  any  time  before  he  has  com- 
pleted any  contract,  or  performed  any  particular  acts.  There  is 
an  exception  to  this  rule  when  the  authority  is  coupled  with  an 
interest.  But  the  interest  which  will  authorize  the  execution  of 
a  power,  after  the  death  of  the  principal,  must  be  an  interest  in 
the  thing  itself  which  is  the  subject  of  the  power,  and  not  in  the 
proceeds  or  avails  of  such  thing.  Houghtaling  v.  Marvin,  7  Barb., 
412.  When  there  is  merely  a  power  given  to  a  creditor  to  re- 
ceive a  debt  expressly  for  the  purpose  of  liquidating  the  claim 
of  the  creditor,  but  unaccompanied  by  an  actual  assignment  of 
the  debt,  or  by  any  security  to  which  the  power  might  have 
been  ancillary,  it  is  revoked  by  the  death  of  the  principal.  11. 
If  an  agent's  authority  is  revoked  by  a  principal,  notice  of  that 
fact  ought  to  be  given  to  the  agent,  for  until  such  notice,  the 
acts  of  the  agent  will  be  binding  upon  the  principal.  An  agent 
of  a  partnership  is  not  authorized  to  continue  the  performance 
of  his  duties  as  an  agent,  after  he  has  been  notified  that  there 
has  been  a  change  made  in  the  firm  by  the  admission  of  new 
members,  without  a  renewed  authority  from  the  new  firm.  Cal- 
lanan  v.  Van  Vleck,  36  Barb.,  324.  But  where  the  remittances 
which  were  sent  to  the  new  firm  by  the  agent,  were  received 
and  receipted  by  the  new  members,  and  the  notes  and  bills  pur- 
chased by  him  were  used  by  the  firm  in  their  business,  it  was 
held  that  this  was  sufficient  to  induce  the  agent  to  believe  that 
the  authority  previously  given  by  the  old  firm  was  continued  by  the 
new  firm,  and  it  is  sufficient  to  render  the  new  firm  liable  for 
the  amount  of  such  advances  as  were  thus  made  by  the  agent.  lb 

(a)  Note  101.        (6)  Note  108. 
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A  delivery  of  a  policy  of  insurance  by  an  agent  is  good,  and 
binding  upon  the  principals  where  the  premiums  had  been  pre- 
viously paid,  although  the  assured  had  been  informed  by  the 
principals,  that  they  intended  to  revoke  the  appointment  of  the 
agent,  if  such  delivery  takes  place  before  revocation  or  know- 
ledge on  the  part  of  the  agent  of  the  intent  to  revoke.  Idghtbody 
v.  North  American  Ins.  Co.,  23  Wend.,  18.  The  lunacy  of  a 
principal  may  operate  to  revoke  the  authority  of  an  agent,  but 
it  cannot  have  any  such  effect  until  the  lunacy  is  judicially 
established  by  an  inquisition  or  otherwise.  Wallis  v.  Manhattan 
Go.,  2  Hall,  495.  The  death  of  a  principal  is  a  revocation  of  the 
agent's  authority,  though  this  is  not  the  rule  where  the  authority 
is  coupled  with  an  interest.  Ante,  258.  In  every  case  the  act  of 
the  agent  is  deemed  in  law  the  act  of  the  principal,  and,  therefore, 
when  the  principal  becomes  incapable  of  acting  by  reason  of  his 
death,  the  agent  also  ceases  to  have  any  authority  to  act.  When 
the  agent  has  fully  performed  the  duties  for  which  he  was 
appointed,  his  authority  will  be  determined  by  the  limitation  of 
the  appointment  itself.  These  general  views  are  all  that  can  be 
presented  in  the  limited  space  permitted  in  this  work. 

CHAPTER  m. 

COEPOEATIONS. 

Actions  might  formerly  have  been  brought  in  justices'  courts, 
by  corporations ;  though  they  could  not  be  brought  against  them. 
But,  as  the  law  now  stands,  actions  may  be  brought  in  these 
courts,  either  by  or  against  corporations. 

The  importance  of  the  subject  requires  that  some  notice  should 
be  taken  of  some  of  the  more  general  principles  which  relate  to 
corporations,  and  especially  of  those  rules  which  are  most  fre- 
quently applied  in  practice.  Full  information  must  be  obtained 
from  works  expressly  written  upon  the  subject.  Corporations  are 
very  numerous,  and  they  are  of  various  kinds.  But  it  is  those 
which  relate  to  commercial  matters,  that  will  most  frequently 
furnish  questions  to  be  litigated  in  a  justice's  court.  Corporations 
are  frequently  called  "  companies,"  instead  of  corporations. 

It  would  be  difficult  to  enumerate  all  the  kinds  of  business 
which  is  transacted  by  corporations  at  the  present  day.  Though 
much  of  the  most  important  business  which  requires  an  extensive 
capital  is  done  by  corporations,  or  joint-stock  associations.  Some 
of  the  more  frequent  instances  of  forming  corporations  are  those 
which  relate  to  banking,  life,  marine  and  fire  insurance,  steam- 
boats, steamships,  railroads,  plankroads,  turnpikes,  bridges, 
canals,  literary  societies,  trading  companies,  gas  light  and  tele- 
graph associations,  and  others  of  a  similar  character.  Corpora- 
tions combine  capital,  skill  and  enterprise,  and  they  have  done, 
and  still  are  doing,  much  to  develope  the  vast  resources  of  the 
state  and  nation.  Their  convenience,  utility  and  importance  have 
rendered  them  indispensable  aids  in  the  transaction  of  business, 
And  the  constitution  and  laws  of  this  state  have  provided  gene- 
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ral  laws  for  their  creation  and  government.  No  explanation  will 
be  here  given  of  the  names  and  divisions  of  corporations ;  such 
information  must  be  sought  for  in  works  devoted  to  that  subject. 
A  state  is  a  corporation,  and  it  may  sue  and  be  sued  in  a  proper 
court.  State  of  Indiana  v.  Woram,  6  Hill,  33.  A  state  may  be 
the  payee  in  a  promissory  note.  lb.  And  the  word  person  in  a 
statute  may  include  a  corporation.  lb.  A  corporation  aggregate, 
is  a  collection  of  individuals  united  in  a  body,  under  such  a  grant 
of  privileges  as  secures  a  succession  of  members  without  chang- 
ing the  identity  of  the  body,  and  constitutes  the  members  for  the 
time  being  one  artificial  person,  or  legal  being,  capable  of  trans- 
acting some  kind  of  business  like  a  natural  person.  Bkonson,  J., 
in  People  v.  Assessor  of  Watertown,  1  Hill,  620 ;  and  see  2  Kent, 
§33. 

Counties  are  corporations  for  some  purposes.  And  the  statute 
provides  thus,  "  Each  county,  as  a  body  corporate,  has  capacity : 
1.  To  sue  and  be  sued  in  the  manner  prescribed  by  law ;  2.  To 
purchase  and  hold  lands  within  its  own  limits,  and  for  the  use  of 
its  inhabitants,  subject  to  the  power  of  the  legislature  over  such 
limits;  3.  To  make  such  contracts,  and  to  purchase  and  hold 
such  personal  property,  as  may  be  necessary  to  the  exercise  of 
its  corporate  or  administrative  powers ;  and,  4.  To  make  such 
orders  for  the  disposition,  regulation  or  use  of  its  corporate  pro- 
perty, as  may  be  deemed  conducive  to  the  interests  of  its  inhabi- 
tants." 1 R.  S.,  846,  §  1,  5th  ed.  Towns  are  also  bodies  corporate ; 
and  the  statute  provides  thus :  "  Each  town,  as  a  body  corporate, 
has  capacity :  1.  To  sue  and  be  sued,  in  the  manner  prescribed  in 
the  laws  of  this  state  ;a2.  To  purchase  and  hold  lands  within  its 
own  limits,  and  for  the  use  of  its  inhabitants,  subject  to  the  power 
of  the  legislature  over  such  limits ;  3.  To  make  such  contracts, 
and  to  hold  such  personal  property,  as  may  be  necessary  to  the 
exercise  of  its  corporate  or  administrative  powers;  and,  4.  To 
make  such  orders  for  the  disposition,  regulation  or  use  of  its  cor- 
porate property,  as  may  be  deemed  conducive  to  the  interests 
of  its  inhabitants."  1  R.  S.,  813,  §  1,  5th  ed. 

Towns  and  counties  are  corporations  for  many  purposes,  and 
are  sometimes  called  quasi  corporations.  There  are  numerous 
public  officers  who  have  certain  corporate  powers,  such  as  super- 
visors, loan  officers  and  commissioners  of  loans,  county  superin- 
tendents of  the  poor,  overseers  of  poor,  school  commissioners, 
commissioners  of  highways,  trustees  of  school  districts,  &c.  3  R. 
S.,  774,  <§4  105  to  108,  5th  ed.  These  officers  may  sue  and  be 
sued.     The  manner  of  commencing  actions  is  elsewhere  explained. 

The  trustees  of  a  school  district  are  a  quasi  corporation,  pos- 
sessing power,  in  certain  cases  and  for  certain  purposes,  to  bind 
their  district  and  create  a  corporate  liability  which  will  attach  to 
their  successors  in  their  official  capacity.  They  therefore  have 
the  power  to  bind  the  district  by  giving  a  promissory  note,  signed 
by  them  as  trustees,  to  a  teacher,  for  wages  earned  by  him  as 
such,  in  the  employment  of  the  district.  Horton  v.  Garrison,  23 

(a)  Note  109. 
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Barb.,  176.  Corporations  are  public  or  private.  Public  corpora- 
tions are  states,  counties,  towns,  cities,  villages,  &c.  Private 
corporations  are  sucb  as  are  founded  by  individuals  for  tbeir  own 
advantage,  although  they  may  be  public  in  the  sense  that  they 
are  used  and  employed  for  the  purposes  of  the  public  at  large. 
Railroads,  steamboats,  turnpikes,  plank  roads,  telegraphs,  and  the 
like,  are  used  by  the  public,  but  they  are,  nevertheless,  private 
corporations,  because  founded  and  owned  by  individuals,  and  not 
by  the  public.  In  England,  corporations  are  created  by  act  of 
parliament,  or  by  charter.  And  in  this  state  they  were  formerly 
created  by  special  acts  of  the  legislature.  The  Constitution  of 
1846  requires  corporations  to  be  created  and  organized  in  pursu- 
ance of  general  laws  for  that  purpose,  unless  in  special  cases. 
Const.  1846,  art.  8,  §  1.  In  pursuance  of  this  provision  of  the 
Constitution,  the  legislature  have  made  laws  of  a  general  charac- 
ter, which  provide  for  the  incorporation  of  corporations  for  all 
necessary  purposes. 

The  Revised  Statutes  may  be  consulted  for  further  information 
upon  this  point.  A  few  of  the  adjudged  cases  upon  the  subject 
of  corporations  will  now  be  noticed.  It  may  be  stated,  in  the 
first  place,  that  there  must  be  a  substantial  compliance  with  the 
statutory  requirements  in  order  to  create  a  valid  corporation. 
There  are  many  cases,  however,  in  which  the  state  might  inter- 
pose and  take  away  a  charter  for  irregularities  in  the  organization, 
where  the  individuals  who  inaugurated  them  would  be  estopped 
from  denying  the  validity  of  the  corporation,  so  far  as  it  related 
to  their  personal  Uability  for  the  debts  of  the  corporation,  or  to 
their  liability  to  pay  for  stock  for  which  they  had  subscribed. 

It  is  not  requisite  to  the  incorporation  of  a  plank  road  company 
under  the  general  act,  that  the  whole  amount  of  the  capital  stock 
should  be  subscribed  before  filing  the  articles  of  association.  It 
is  sufficient  that  stock  to  the  amount  of  five  hundred  dollars  for 
every  mile  of  the  proposed  road  is,  in  good  faith,  subscribed,  and 
five  per  cent  paid  thereon.  Schenectady  and  Saratoga  P.  R.  v. 
TJmtcher,  1  Kern.,  102.  The  directors  have  authority  to  require 
payment  of  subscriptions  for  stock  before  the  whole  capital  is 
subscribed.  Io. ;  Rensselaer  and  Washington  P.  R.v.  Wetsel,  21 
Barb.,  56  ;  Hamilton  and  Dansville  P.  R.  v.  Rice,  7  Barb.,  158  ; 
and  see  ante,  99  to  102.  It  is  not  necessary  to  the  incorporation 
of  a  railroad  company  under  the  general  act,  that  ten  per  cent  be 
paid  upon  the  amount  of  each  subscription  at  the  time  of  making 
the  same  or  previous  to  the  filing  of  the  articles  of  association 
with  the  secretary  of  state.  It  is  sufficient  if  the  cash  payments, 
by  whomsoever  made,  amount  in  the  aggregate  to  ten  per  cent 
upon  one  thousand  dollars  for  each  mile  of  road  proposed  to  be 
constructed.  Lake  Ontario,  &c,  R.  R.  v.  Mason,  2  E.  P.  Smith, 
451.  So,  when  five  hundred  dollars  for  each  mile  of  a  plank  road 
has  been,  in  good  faith,  subscribed,  and  five  per  cent  paid  in,  the 
subscriber  will  be  liable  to  pay  the  amount  subscribed.  Hamilton 
and  Dansville  P.  R.  v.  Rice,  7  Barb.,  158. 
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It  is  no  objection  to  the  validity  of  a  subscription  to  the  capital 
stock  of  a  plank  road  company  that  it  was  made  upon  a  separate 
paper,  which  only  a  portion  of  the  stockholders  had  subscribed ; 
there  having  been  several  similar  papers  used,  in  lieu  of  the  books 
required  by  the  act  to  be  opened  in  different  places  for  subscrip- 
tions. II.  The  articles  of  association  to  be  filed  by  a  railroad 
company,  may  be  upon  separate  sheets,  each  of  which  being  a 
copy  of  the  others,  has  been  signed  by  a  portion  oidy  of  the  mem- 
bers of  the  company.  Lake  Ontario,  &c,  B.  B.  v.  Mason,  2  E.  P. 
Smith,  452.  The  object  of  a  subscription  in  filling  up  the  stock 
of  a  corporation,  is  to  furnish  evidence  of  the  subscriber's  liability 
to  pay  up  his  shares,  and  to  identify  the  persons  who  have  become 
shareholders.  No  particular  form  of  subscription  is  necessary; 
and  when  the  shares  are  paid  up  at  the  time  of  their  being  first 
taken,  the  stock  certificate  issued  and  the  receipt  of  the  party  for 
it,  constitute  a  sufficient  subscription.  Lohman  v.  New  York  and, 
Erie  B.  B.,  2  Sand.,  39. 

Where  the  law  requires  that  a  certain  per  centage  of  the  sub- 
scription shall  be  paid  in  at  the  time  of  subscribing,  the  statute 
cannot  be  intentionally  evaded  by  paying  in  checks  upon  banks 
in  which  the  drawer  had  no  funds,  and  which  all  the  parties  well 
knew  at  the  time.  Crocker  v.  Crane,  21  Wend.,  211.  A  subsequent 
payment  of  the  per  centage  will  operate  as  a  waiver  of  the  condi- 
tion, and  the  party  making  it  will  be  considered  as  recognizing 
his  original  liability.  Beach  v.  Smith,  28  Barb.,  254. 

And  where  the  subscriber  is  an  agent  for  the  company  in  obtain- 
ing subscriptions,  and  the  company  is  indebted  to  him  for  such 
services  and  his  expenses,  if  he  settles  with  the  directors  who 
allow  his  account  and  credit  him  with  it  to  the  extent  of  his  sub- 
scription, and  then  pay  him  the  balance,  this  will  be  a  valid 
payment  of  the  per  centage,  and  he  will  be  liable  to  contribute  to 
the  payment  of  creditors  of  the  company.  II.  The  acceptance 
of  a  stock  certificate  is  a  waiver  of  any  informality  that  may 
have  intervened,  short  of  an  absolute  defect  of  jurisdiction ;  and 
it  will  lay  the  foundation  of  an  action  by  the  company  for  the  stock 
subscribed.  Hamilton  and  Dansville  P.  B.  v.  Bice,  7  Barb.,  159.  A 
railroad  corporation  formed  under  the  general  railroad  act,  is  not 
formed  and  does  not  become  a  legal  body,  until  all  the  require- 
ments of  the  statute  have  been  complied  with,  and  the  articles 
filed  in  the  office  of  the  secretary  of  state.  Until  this  has  been 
done,  the  subscription  of  any  person  to  the  articles  is  a  mere  pro- 
position to  take  the  number  of  shares  specified  of  the  capital  stock 
of  the  corporation  thereafter  to  be  formed,  and  not  a  binding 
promise  to  take  and  pay.  Burt  v.  Farrar,  24  Barb.,  518.  As  an 
obligation  it  is  inchoate,  and  can  never  become  of  any  .force  or 
effect,  unless  the  articles  are  filed  and  the  corporation  created.  lb. 
While  the  articles  remain  in  the  hands  of  the  subscriber,  before 
being  filed,  he  may  erase  his  subscription  entirely,  or  modify  it 
as  he  sees  fit.  lb. 

An  individual  does  not  become  a  member  and  stockholder  of 
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a  railroad  company  under  the  general  railroad  act  of  L848,  by 
the  act  of  subscribing  a  preliminary  paper,  previous  to  the  organ! 
zation  of  the  company,  by  which  he  agrees  to  take  the  amounl 
in  capital  stock,  placed  against  his  name,  without  subsequently 
affixing  his  signature  to  the  articles  of  association,  or  subscribing 
to  the  capital  stock,  in  the  books  directed  by  statute  to  be  opened 
after  the  corporation  is  formed.  JSTor  can  a  recovery  be  had  upon 
his  subscription  to  such  preliminary  paper,  for  calls  made  upon 
the  capital  stock  of  the  company.  Troy  and  Boston  B.  B.  v.  TibbiU; 
18  Barb.,  297  ;  Troy  and  Boston  B.  B.  v.  Warren,  18  Barb.,  310. 

These  cases  are  said  to  be  consistent  with  Hamilton  &  Dansville 
P.  B.  v.  Bice,  7  Barb.,  157  ;  see  18  Barb.,  308,  opinion  of  court. 

In  an  action  to  recover  the  amount  of  calls  made  upon  a  sub- 
scription to  the  capital  stock  of  a  plank  road  company,  it  is  no 
defense  that  the  name  of  one  the  original  subscribers  was  erased, 
before  the  articles  of  association  were  filed ;  when  it  appears  that 
the  erasure  was  made  with  the  knowledge  of  the  defendant,  and 
of  all  the  directors,  and  at  the  request  of  the  person  whose  name 
was  erased,  and  without  any  fraudulent  intent.  Bensselaer  and 
Washington  P.  B.  v.  Wetsel,  21  Barb.,  56. 

Agreements  to  take  and  pay  for  stock  in  a  plank  road  company, 
executed  prior  to  the  organization  of  the  company,  are  not  opera- 
tive and  binding,  where  the  subscribers  never  sign  the  articles 
of  association.  Poughlceepsie,  &c,  Plank  Boad  v  Griffin,  10  E.  P. 
Smith,  150.  But  the  fact  that  the  corporation  was  not  in  existence 
at  the  time  of  signing  is  no  defense  to  an  action  to  recover  the 
amount  subscribed.  Hamilton  and  Dansville  P.  B.  v.  Bice,  7  Barb. 
158;  Bensselaer  and  Washington  P.  B.  v.  Barton,  2  E.  P.  Smith, 
457,  462,  end  of  opinion ;  Stanton  v.  Wilson,  2  Hill,  153 ;  Buffalo 
and  N.  Y.  CityB.  B.  v.  Dudley,  4  Kern.,  336.  A  subscription  to  the 
capital  stock  of  a  railroad  corporation,  whereby  the  subscriber 
promises  to  take  five  shares  of  the  stock,  subject  to  the  conditions, 
requirements,  liabilities  and  benefits  of  the  act  of  incorporation, 
is  equivalent  to  an  express  promise  to  pay  for  the  stock  as  it  shall 
be  called  for  by  the  directors.  If  that  form  of  words  is  not  an 
express  promise,  it  raises  an  implied  promise  to  pay,  equally  effica- 
cious with  an  express  promise.  Northern  B.  B.  v.  Miller,  10  Barb., 
260 ;  Bensselaer  and  Washington  P.  B.  v.  Wetsel,  21  Barb.,  56 ;  Buf- 
falo and  N.  Y.  City  B.  B.  v.  Dudley,  4  Kern.,  336 ;  Bensselaer  and 
Washington  P.  B.  v.  Barton,  2  E.  P.  Smith,  457,  460 ;  ante,  99  to  102. 

A  person  is  liable  to  the  company  for  the  amount  of  his  sub- 
scription, although,  after  the  calls  were  made  and  before  they 
were  payable,  he  assigned  his  stock  to  a  responsible  party,  and 
had  it  transferred  to,  and  an  account  opened  with  him  on  the  books 
of  the  company.  Schenectady  and  Saratoga  P.  B.  v.  Thatcher,  1 
Kern.,  102. 

•  It  is  not  a  defense  to  a  subscriber  to  stock,  who,  as  a  director 
of  the  company,  voted  for  the  resolution  requiring  payment  of 
subscriptions,  and  delivered  to  other  subscribers  notices  thereof, 
that  notice  of  the  required  payment  was  not  given  to  him,  pur* 
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suant  to  the  thirty-ninth  section  of  the  act.  lb.  A  notice  requir- 
ing payments  to  be  made  to  a  person  whose  name  and  place  of 
residence  is  mentioned  is  prima  facie  a  sufficient  compliance  witL 
the  statute  which  requires  the  place  of  payment  to  be  designated 
in  the  notice.  Troy  Turnpike  and  B.  B.  v.  McClxesney,  21  Wend., 
206 ;  ante,  99  to  102.  A  charter  to  a  private  corporation  must  be 
accepted.  Every  thing  relating  to  the  organization  of  such  a  cor- 
poration is  a  mere  matter  of  individual  contract ;  and  the  compact 
which  is  to  clothe  its  members  with  an  artificial,  corporate  exist- 
ence, must  receive  the  voluntary  assent  of  the  whole.  Troy  and 
Rutland  B.  B.  v.  Kerr,  17  Barb.,  582. 

In  an  action  to  recover  a  subscription  for  shares  of  railroad 
stock,  against  a  stockholder,  it  is  not  necessary  to  prove  that  the 
number  of  shares  subscribed  for  by  the  defendant  had  been 
actually  allotted  to  him.  Buffalo  and  N.  Y.  City  B.  B.  v.  Dudley, 
4  Kern.,  336.  Fraudulent  representations  made  by  one  of  the 
company's  officers,  at  a  public  meeting,  in  the  presence  of  a 
majority  of  the  board  of  directors,  but  not  made  in  pursuance 
of  any  authority  from,  or  resolution  by,  the  board,  will  not  dis- 
charge a  person  from  liability  upon  his  subscription.  lb.  Certifi- 
cates of  ownership  of  stock  are  mere  evidences  of  title  to  it,  and 
are  not  at  all  essential  to  the  ownership.  Angell  &  Ames  on 
Corp.,  476  ;  Buffalo  and  N.  T.  City  B.  B.  v.  Dudley,  4  Kern.,  347, 
opinion. 

When  notice  of  calls  for  subscriptions  is  required  by  statute, 
the  charter  of  incorporation  or  the  subscription,  such  notice  must 
be  given  as  is  thus  required,  before  an  action  can  be  maintained. 
But  when  notice  is  not  thus  required,  no  notice  need  be  given 
before  action,  though  it  must  be  given  before  there  can  be  a 
forfeiture  of  stock.  Lake  Ontario,  &c,  B.  B.  v.  Mason,  2  E.  P. 
Smith,  451.  The  validity  of  a  charter  of  incorporation  is  usually 
inquired  into  by  an  action  in  the  nature  of  a  quo  warranto, 
brought  by  the  attorney-general.  Code,  §§  428  to  447.  And 
there  are  cases  in  which  strangers  may  require  proof  of  an  incor- 
poration before  the  corporation  can  maintain  an  action.  But 
there  are  many  instances  in  which  persons  are  estopped  from 
denying  the  validity  of  the  incorporation.  A  subscriber  to  the 
stock  of  a  proposed  company,  who  is  present  at  the  first  election, 
and  is  then  elected  a  director  and  acts  as  one  of  the  board,  will  not 
be  permitted  afterwards,  in  a  suit  against  him  by  the  company,  to 
object  to  the  validity  of  its  organization,  on  the  ground  that  no 
notice  of  such  election  was  given,  and  that  some  of  the  subscri- 
bers did  not  attend.  Schenectady  and  Saratoga  P.  B.  v.  Thatcher,  1 
Kern.,  102.  So  it  is  no  defense  to  an  action  by  a  creditor  against 
a  stockholder  to  show  that  the  ten  per  cent  required  by  law  has 
not  been  paid  in,  when  the  company  has  been  in  operation  more 
than  a  year,  and  the  defendant  has  acted  as  a  stockholder,  and 
when  he  is  a  subscriber  to  the  capital  stock,  and  has  attended 
meetings  of  the  stockholders,  &c.  Abbott  v.  Aspinwall,  26  Barb., 
202  ;  Eaton  v.  Aspirwatt,  6  Duer,  176.    And  a  defendant  who  has 
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contracted  with  a  corporation  de  facto,  will  not  be  permitted  t> 
allege  any  defect  in  its  organization,  as  affecting  its  capacity  to 
contract  or  sue  ;  all  such  objections,  if  valid,  are  only  available 
on  behalf  of  the  sovereign  power  of  the  state.  Palmer  v.  Law- 
rence, 3  Sand.,  162.  An  original  associate  in  a  banking  associa- 
tion, cannot  be  permitted  to  impeach  the  certificate  v/hich  he  has 
subscribed.  He  cannot,  therefore,  deny  the  legal  existence  of  the 
company,  or  the  validity  of  its  shares.  If  there  is  any  fraud  or 
illegality  in  the  organization  of  the  company,  he,  being  a  party 
to  it,  will  not  be  allowed  to  found  a  defense  upon  it.  lb. 

A  corporation  having  power  to  issue  further  capital  stock,  may 
issue  the  same  in  exchange  for  an  equal  amount  of  indebtedness. 
Lohman  v.  New  York  and  Erie  B.B.,1  Sand.,  39.  In  the  absence 
of  a  prohibition  by  statute,  a  corporation  may  purchase  its  own 
stock,  hold  it  unextinguished,  and  reissue  the  same.  City  Bank 
of  Columbus  v.  Bruce,  3  E.  P.  Smith,  507.  A  charter  of  incorpo- 
ration, like  a  contract  between  individuals,  is  to  be  construed 
according  to  its  spirit  and  meaning,  as  well  as  its  letter.  Edwabds. 
J.,  White  v.  Syracuse  and  Utica  B.  B.,  14  Barb.,  560. 

An  action  will  lie  against  a  corporation  for  refusing,  in  a  proper 
case,  to  permit  a  transfer  of  stock  to  be  made  upon  its  books.  Com- 
mercial Bank,  &c,  v.  Kortright,  22  Wend.,  348.  Where  the  stock 
of  a  company  was  usually  transferred  on  two  distinct  books,  to 
the  stock  transferred  on  one  of  which  brokers  attached  a  greater 
value  than  to  that  of  the  other,  and  a  creditor  agreed  to  exchange 
his  debt  for  stock,  on  the  officers  stating  that  such  stock  could  be 
transferred  on  the  former,  and  after  completing  such  exchange, 
the  officers  refused  to  allow  a  transfer  of  it  to  be  entered  on  such 
book,  it  was  held  that  the  creditor  could  not  for  that  cause  rescind 
the  exchange,  but  that  his  remedy  was  in  an  action  for  damages. 
Lohman  v.  New  York  and  Erie  B.  B.,  2  Sand.,  39.  An  assignee  of 
shares  of  stock,  which  were  transferred  to  him  for  value,  by  the 
original  subscriber  therefor,  cannot  maintain  an  action  for  a 
refusal  to  transfer  the  shares  on  the  books  of  the  company,  if 
such  subscriber  has  not  paid  for  the  shares.  McCready  v.  Bumsey, 
6  Duer,  574.  A  certificate  of  shares  of  stock  does  not  partake 
of  the  character  of  negotiable  instruments,  and  a  bona  fide  as- 
signee, with  a  power  to  transfer  the  stock,  takes  the  certificate 
subject  to  the  equities  which  existed  against  his  assignor.  Me- 
chanics' Bank  v.  New  York  and  N.  H.  B.  B.,  3  Kern.,  600;  New 
York  and  N  S.  B.  B.  v.  Schuyler,  3  E.  P.  Smith,  592.  When  the 
articles  of  association  of  a  bank  provided  that  no  share  of  stock 
should  be  transferred  unless  the  shareholder  should  previously 
discharge  all  debts  due  by  him  to  the  association,  or  should  have 
remaining  stock  untransferred  sufficient  to  cover  and  secure  the 
amount  he  might  owe  to  the  association;  it  was  held  that  the 
word  "due"  was  here  employed  to  signify  debts  presently  paya- 
ble, and  that  the  true  construction  of  the  provision  was,  that  to 
justify  the  bank  in  refusing  to  transfer  stock,  on  the  ground  of 
the  indebtedness  of  the  holder,  the  debt  must  be  payable  at  the 
Wait        34 
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time  when  the  right  to  refuse  the  transfer  was  claimed,  *and  ,hat 
the  lien  did  not  extend  to  a  promissory  note  made  by  the  stock- 
holder and  discounted  by  the  bank,  but  which  had  not  yet 
reached  maturity.  Leggett  v.  Bank  of  Sing  Sing,  25  Barb.,  326. 
When,  by  the  terms  of  the  charter  of  a  bank,  and  of  the  certificate 
of  stock  issued  by  the  bank,  its  stock  can  only  be  transferred  on 
the  books  of  the  bank  by  the  stockholder  or  his  attorney,  the 
bank  is  under  no  obligation  to  permit  a  transfer  to  be  made  to  a 
person  claiming  to  be  the  assignee  of  a  certificate,  on  the  pre- 
sentation of  such  certificate  with  an  assignment  and  a  power  of 
attorney  executed  by  the  original  holder  in  blank,  no  person 
being  named  or  specified  as  the  assignee  or  attorney.  The  naked 
possession  of  the  certificate  and  blank  assignment  and  power  of 
attorney  is  no  evidence  of  title.  Dunn  v.  Commercial  Bank  of 
Buffalo,  11  Barb.,  580.  But  where  the  holder  of  the  stock  has 
executed  such  a  blank  assignment,  the  assignee  may  fill  up  the 
blank  with  his  own  name,  which  will  render  the  assignment 
valid  and  operative,  lb.  Commercial  Bank  of  Buffalo  v.  Kort- 
right,  22  Wend.,  348.  A  transfer  by  a  stockholder  of  his  stock  in 
an  incorporated  or  joint  stock  company  passes  his  interest  to  the 
purchaser,  although  the  transfer  is  not  made  in  conformity  to 
the  rules  and  by-laws  of  the  company.  Grilbert  v.  Manchester  Iron 
Co.,  11  Wend.,  627 ;  Bank  of  Utica  v.  Smalley,  2  Cow.,  770.  A 
bank  which  has  permitted  a  transfer  of  stock  owned  by  a  stock- 
holder upon  a  forged  power  of  attorney,  and  has  canceled  the 
original  certificates,  may  be  compelled  to  issue  new  certificates, 
and  if  it  has  no  shares  which  it  can  so  issue,  to  pay  them  the 
value  thereof.  Pollock  v.  National  Bank,  3  Seld.,  274.  A  person 
selling  stock  to  be  delivered  at  a  future  day,  may  recover  the 
price  upon  a  tender  to  the  purchaser  of  the  certificates  of  stock, 
with  a  power  of  attorney  to  transfer  the  same,  and  demand  and 
refusal  of  payment  without  an  actual  transfer  of  the  stock  into 
the  name  of  the  purchaser,  where  the  purchaser  at  the  time  of  the 
tender  makes  no  objection  for  want  of  a  transfer,  but  rejects 
the  stock  altogether,  and  refuses  payment  on  any  terms.  Munn 
v.  Barnum,  24  Barb.,  283. 

The  officers  of  a  corporation  must  pay  dividends  to  the  persons 
holding  stock  on  the  books  of  the  company.  If  the  directors,  in 
making  the  dividend,  do  not  limit  the  period,  the  officers  have 
no  right  to  do  so,  and  their  only  guide  is  the  stock  book  to  ascer- 
tain the  parties  entitled  thereto  at  the  date  when  the  dividend  is 
declared.  Jones  v.  Terre  Haute,  Sec,  B.  _R.,  17  How.,  529;  Bank 
of  Utica  v.  Smalley,  2  Cow.,  770. 

The  power  to  repeal  or  modify  the  charter  of  a  corporation  is 
provided  for  by  both  the  state  constitution  and  by  statute.  Const., 
art.  8,  §  1 ;  2  R.  8.,  497,  §  8,  5th  ed.  And  any  alteration  made 
in  the  charter  in  pursuance  of  such  authority,  will  not  relieve  a 
stockholder  from  his  liability  to  creditors  of  the  company,  nor  will 
it  authorize  him  to  withdraw  from  it,  without  paying  his  stock 
subscriptions,  which  were  made  before  the  alteration.     An  act  of 
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the  legislature  which  authorizes  a  railroad  corporation  to  employ 
a  portion  of  its  surplus  by  subscribing  to  the  capital  stock  of  an 
other  railroad,  if  two-thirds  of  the  stockholders  vote  to  do  so,  is 
valid.  White  v.  Syracuse  and  TJtica  B.  B.,  14  Barb.,  559.  So  a  law 
enacted  to  authorize  a  plank  road  to  be  changed  to.  a  turnpike 
road,  and  extending  the  time  for  finishing  it,  does  not  release  a 
a  subscriber.  Poughlceepsie,  &c,  P.  B.  v.  Griffin,  21  Barb.,  454 ; 
S.  C,  10  E.  P.  Smith,  150.  So  of  an  amendment  of  the  charter 
of  a  railroad  to  shorten  the  road  nearly  one-half  of  the  distance. 
Troy  and  Butland  B.  B.  v.  Kerr,  17  Barb.,  582.  So  there  may  be 
a  reorganization  of  a  mutual  fire  insurance  company  by  comply- 
ing with  the  statute  which  authorizes  it.  Hyatt  v.  McMahon,  25 
Barb.,  457.  An  alteration  authorizing  the  use  of  heavier  iron  rails 
than  those  originally  contemplated,  and  the  allowance  of  interest 
to  stockholders  in  certain  cases,  in  which  none  was  allowed  before, 
and  authorizing  the  construction  of  branch  roads  is  valid.  Northern 
B.  B.  v.  Miller,  10  Barb.,  260.  An  alteration  by  the  legislature  of 
the  company's  charter,  in  pursuance  of  powers  reserved,  by  chang- 
ing its  name,  increasing  its  capital  and  extending  its  road,  does  not 
discharge  the  defendant  from  liability  on  his  subscription ;  and  this, 
whether  such  alteration  is  beneficial  to  the  defendant  or  not,  the 
alteration  having  been  duly  made  and  without  any  fraud  on  the 
part  of  the  company.  Buffalo  and  New  York  City  B.  B.  v.  Dudley, 
4  Kern.,  336.  So  of  an  increase  of  capital,  and  an  authority  to 
build  a  branch  road  by  employing  its  surplus  capital.  Schenectady 
and  Saratoga  P.  B.  v.  Thatcher,  1  Kern.,  102. 

The  general  power  conferred  by  the  constitution,  and  the  opera- 
tion of  the  general  statute  authorizing  a  repeal,  suspension  or 
modification  of  charters,  is  very  broad ;  and  there  are  few  instances 
in  which  it  can  be  said  that  an  act  authorizing  a  change  in  a 
charter,  is  passed  without  authority. 

Any  new  act  may  be  constitutionally  applied  to  existing  cor- 
porations, especially  if  the  corporation  was  created  since  the  first 
day  of  January,  1830.  Suydam,  v.  Moore,  8  Barb.,  358,  364. 

The  powers  possessed  by  corporations  are  thus  declared  by 
statute,  "Every  corporation  as  such  has  power:  1.  To  have  suc- 
cession by  its  corporate  name  for  the  period  limited  in  its  charter, 
and  where  no  period  is  limited,  perpetually ;  2.  To  sue  and  be  sued, 
complain  and  defend  in  any  court  of  law  or  equity;  3.  To  make 
and  use  a  common  seal  and  alter  the  same  at  pleasure;  4.  To 
hold,  purchase. and  convey  such  real  and  personal  estate  as  the 
purposes  of  the  corporation  shall  require,  not  exceeding  the 
amount  limited  in  its  charter;  5.  To  appoint  such  subordinate 
officers  and  agents  as  the  business  of  the  corporation  shall  require, 
and  to  allow  them  a  suitable  compensation ;  6.  To  make  by-laws 
not  inconsistent  with  any  existing  law,  for  the  management  of 
its  property,  the  regulation  of  its  affairs,  and  for  the  transfer 
of  its  stock."  2  E.  S.,  596,  §  1,  5th  ed.  "The  powers  enumerated 
in  the  preceding  section,  shall  vest  in  every  corporation  that  shall 
hereafter  be  created,  although  they  may  not  be  specified  in  its 
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charter,  or  in  the  act  under  which  it  shall  be  incorporated."  2  E 
S.,  596,  §  2,  5th  ed. 

"In  addition  to  the  powers  enumerated  in  the  first  section  of 
this  title,  and  to  those  expressly  given  in  its  charter  or  in  the  act 
under  which  it  is  or  shall  be  incorporated,  no  corporation  shall 
possess  or  exercise  any  corporate  powers,  except  such  as  shall  be 
necessary  to  the  exercise  of  the  powers  so  enumerated  and  given." 
2  R.  S.,  596,  §  3,  5th  ed. 

These  sections  of  the  statute  are  so  explicit  that  there  will  not 
generally  be  any  doubt  as  to  the  powers  of  corporations  in  respect 
to  those  matters  which  are  expressly  provided  for.  The  reported 
cases  in  this  state  are  generally  mere  illustrations  of  these  pro- 
visions. A  corporation  has  no  other  powers  than  such  as  are 
specifically  granted  by  the  act  of  incorporation,  or  are  necessary 
for  the  purpose  of  carrying  into  effect  the  powers  expressly 
granted.  People  v.  Zftica  Ins.  Co.,  15  Johns.,  358 ;  New  York  Fvr.e- 
inen's  Ins.  Go.  v.  Ely,  2  Cow.,  678.  Where  no  authority  is  given 
in  the  charter,  or  in  the  act  of  incorporation,  nor  by  any  general 
statute,  no  corporation  can  issue  bills,  discount  notes,  receive 
deposits,  or  loan  money.  lb.  A  statute  restraining  any  person 
from  doing  certain  acts,  applies  equally  to  corporations,  or  bodies 
politic,  although  not  mentioned.  People  v.  Utica  Ins.  Co.,  15 
Johns.,  358  ;  People  v.  May,  27  Barb.,  238 ;  Mott  v.  Sicks,  1  Cow., 
513;  State  of  Indiana  v.  Woram,  6  Hill,  33.  The  right  to  pur- 
chase property,  and  to  do  other  acts  relating  to  the  corporate 
business,  necessarily  implies  a  right  to  create  debts  in  the  trans- 
action of  the  affairs  of  the  company.  And  all  debts  created  for 
such  purposes  are  valid,  and  may  be  enforced  against  the  corpo- 
ration, or  the  stockholders,  in  the  manner  provided  by  law.  Hosack 
v.  College  of  .Physicians,  &c,  5  Wend.,  547.  A  negotiable  pro- 
missory note  given  by  a  corporation  for  such  debts  is  valid.  Barker 
v.  Mechanics'  Ins.  Co.,  3  Wend.,  94;  Mott  v.  Hicks,  1  Cow.,  513; 
Moss  v.  Oakley,  2  Hill,  265  ;  S.  C,  5  Denio,  567  ;  State  of  Indiana 
v.  Woram,  6  Hill,  33.  A  corporation  may,  without  special 
authority,  make  a  note  or  draft,  or  accept  a  draft  for  a  debt  con- 
tracted in  its  legitimate  business,  and  it  may  make  notes  or 
drafts,  or  give  its  acceptances  to  pay  an  indebtedness  of  the  com- 
pany to  contractors  for  labor  performed.  Partridge  v.  Badger,  25 
Barb.,  146.  A  corporation  authorized  by  the  act  of  incorporation 
to  employ  their  stock  solely  in  advancing  money  upon  goods,  and 
the  sale  of  goods  on  commission,  may  lawfully  accept  bills  drawn 
on  account  of  future  consignments,  or  deposits  of  goods.  Munn 
v.  Commission  Co.,  15  Johns.,  44.  A  municipal  corporation  may 
issue  negotiable  paper  for  a  debt  contracted  in  the  course  of  its 
proper  business,  and  no  provision  in  its  charter  or  elsewhere, 
merely  directing  a  certain  form  in  affirmative  words,  should  be 
construed  as  taking  away  this  power.  The  same  rule  applies  to 
all  corporations,  whether  public  or  private.  Ketley  v.  Mayor  of 
Brooklyn,  4  Hill,  263. 
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The  trustees  or  agents  of  a  corporation  may  enter  into  contracts 
under  the  corporate  seal,  for  the  payment  of  money,  in  further- 
ance of  the  business  of  the  corporation.  It  is  not  necessary  that 
they  should  subscribe  their  individual  names  to  the  contracts,  but 
their  doing  so  will  not  vitiate  the  corporate  act.  Clarlc  v.  Farmers' 
Woollen,  &c,  Co.,  15  Wend.,  256.  A  note  under  seal,  given'  by 
them  for  a  corporate  debt,  is  valid  but  not  negotiable.  II.  Where 
a  statute  prescribes  a  mode  in  which  a  corporation  must  perform 
acts,  that  mode  must  be  adopted,  or  the  acts  will  not  be  valid. 
Beatty  v.  Marine  Ins.  Co.,  2  Johns.,  109.  Corporations  cannot 
make  valid  indorsements  of  accommodation  notes  for  other 
persons  or  corporations,  in  which  they  have  no  interest.  Central 
Bank  v.  Emjyire  Stone  Dressing  Co.,  26  Barb.,  23;  Bank  of  Genesee 
v.  Patchin  Bank,  3  Kern.,  309;  Morford  v.  Farmers'  Bank,  26 
Barb.,  568.  But  a  corporation  which  owns  paper  may  indorse  it 
and  procure  it  to  be  discounted  for  its  own  use.  II.  And  when 
it  represents  that  a  note  belongs  to  itself,  when  in  fact  such  note 
belongs  to  a  third  person,  the  corporation  will  be  liable  if  the 
note  is  discounted  in  good  faith  by  the  bank  or  person  advancing 
the  money.  J6.a  A  president  of  an  incorporated  company  cannot 
borrow  money  in  the  name  of  the  company  and  pledge  its  res- 
ponsibility, unless  authorized  by  the  charter  of  the  company,  or 
Dy  a  resolution  or  by-law  of  the  directors.  Life  and  Fire  Ins.  Co., 
v.  Mechanics'  Fire  Ins.  Co.,  7  Wend.,  31.  A  corporation  has  inci- 
.  dental  authority,  when  not  specially  restricted,  to  borrow  money 
for  any  of  its  lawful  purposes.  Partridge  v.  Badger,  25  Barb.,  146. 
Banking  associations  possess  no  authority  to  carry  on  the  business 
of  banking,  except  in  the  manner  specified  in  the  statute,  and 
they  have  no  power  to  purchase  state  stocks  to  sell  at  a  profit,  or 
as  a  means  of  raising  money,  except  when  received  as  a  security 
for  a  loan,  or  taken  in  payment  of  a  loan  or  debt.  Talmage  v.  Pell, 
3  Seld.,  328.  An  agreement  by  a  plank  road  company,  to  pur- 
chase its  own  stock,  is  against  public  policy,  and  the  directors 
have  no  power  to  make  such  a  purchase  and  then  mortgage  the 
road  for  it,  and  if  they  do  so,  that  will  not  make  the  stockholders 
personally  liable.  Bqrton  v.  Port  Jackson,  &c,  P.  B,.,  17  Barb.,  397. 
""The  corporation  of  the  city  of  New  York  cannot  issue  nego- 
tiable paper  which  is  valid,  unless  it  is  made  for  some  legitimate 
business  purposes.  And  therefore  a  bond  or  warrant,  drawn  by 
the  corporation  of  the  city  of  New  York,  upon  the  treasurer  of 
the  city,  not  in  the  course  of  its  proper  legitimate  business,  is  void 
in  the  hands  of  a  bona  fide  holder,  without  actual  notice  of  its 
consideration.  The  charter  of  the  city  being  a  public  act,  he  is 
bound  to  take  notice  of  the  extent  of  the  powers  of  the  corpora- 
tion. Halstead  v.  Mayor,  &c,  of  New  York,  5  Barb.,  218;  8.  C, 
3  Oomst.,  430.  No  corporation  can  create  a  legal  debt  against 
itself,  unless  the  act  creating  it  is  one  which  is  authorized  by  its 
charter,  or  by  some  general  statute.  Hodges  v.  City  of  Buffalo,  2 
Denio,  110.  A  bank  may  sell  property  which  it  has  received  in 
payment  of  a  debt  due  to  it,  without  violating  the  statute  for- 

(o)  Bank  of  New  York  v.  Bank  of  Ohio,  2  Tiff.,  619. 
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bidding  banks  from  trading  or  dealing  in  goods,  &c.  Sacketts 
Harbor  Bank  v.  Lewis  Co.  Bank,  11  Barb.,  213. 

When  it  is  a  simple  question  of  capacity  to  contract,  arising 
either  on  a  question  of  regularity  of  organization  or  of  powers 
conferred  by  the  charter  of  incorporation,  a  party  who  has  had  the 
benefit  of  the  contract,  cannot  be  permitted,  in  an  action  founded 
upon  it,  to  question  its  validity.  Steam  Navigation  Co.  v.  Weed, 
17  Barb.,  378;  Mott  v.  United  States  Trust  Co.,  19  Barb.,  568. 

Whenever  any  debt  or  liability  is  incurred  by  a  corporation,  it 
is  binding  upon  it  as  much  as  any  similar  obligation  is  upon  an 
individual.  And  it  is  liable,  not  merely  upon  an  express  pro- 
mise, but  is  bound  equally  by  an  implied  agreement  when  that 
legally  exists.  Danfortli  v.  ScJioharie  Tump.  Co.,  12  Johns.,  227; 
New  York  and  Harlem  E.  E.  v.  Mayor,  Sec,  of  N.  Y,  1  Hilt,  563. 

A  contract  made  by  an  agent  or  officer  of  the  corporation, 
without  any  authority  for  that  purpose,  may  be  ratified  by  it  so 
as  to  be  as  valid  and  binding  as  though  made  pursuant  to  a  pre- 
vious authority.  Peterson  v.  Mayor,  Sec,  of  Neiv  York,  3  E.  P. 
Smith,  449 ;  Hoyt  v.  Thompson,  5  B.  P.  Smith,  208 ;  Partridge  v. 
Badger,  25  Barb.,  147. 

But  this  rule  must  be  understood  with  the  qualification,  that 
no  act  of  the  corporation  can  ratify  an  act  of  such  officer  or 
agent  so  as  to  make  it  legal  and  valid,  if  the  act  done  is  one 
which  is  not  within  the  power  or  authority  of  the  corporation. 
Hodges  v.  City  of  Buffalo,  2  Denio,  110 ;  Peterson  v.  Mayor,  Sec, 
of  New  York,  3  E.  P.  Smith,  454,  opinion.  The  power  to  pur- 
chase property  for  corporate  purposes  implies  the  power  to  sell  or 
mortgage  it  for  corporate  purposes.  Jackson  v.  Brown,  5  Wend., 
590  ;  Sacketts  Harbor  Bank  v.  Lewis  County  Bank,  11  Barb.,  213. 
By  the  ancient  and  technical  rules  of  the  common  law,  corpora- 
tions could  do  but  few  acts,  or  make  but  few  contracts  without 
the  corporate  seal.  This  rule,  however,  has  been  greatly  modified. 
The  great  number  of  corporations  now  in  existence,  the  extent 
of  business  of  a  commercial  character,  and  the  convenience  of 
society,  all  require  the  utmost  freedom  of  action.11  So,  too,  by 
the  common  law,  a  seal  must  be  impressed  upon  wax,  wafer,  or 
some  other  tenacious  substance,  or  it  was  not  valid.  Farmers', 
Sec,  Bank  v.  Haiglit,  3  Hill,  493;  Bank  of  Eochester  v.  Gray,  2 
Hill,  227. 

This  rule  has  been  changed  by  statute,  and  the  seal  of  a  cor- 
poration is  now  valid,  although  it  is  merely  impressed  upon  the 
paper.  Laws  1848,  ch.  197,  §  1 ;  3  R.  S.,  687,  §  77,  5th  ed. 

Where  a  corporation,  at  the  time  of  executing  a  mortgage, 
had  not  adopted  any  corporate  seal,  by  resolution,  and  had  no 
seal,  but  the  trustees  adopted  the  seal  affixed  opposite  the  name 
of  the  president,  as  the  seal  of  the  corporation,  for  the  time 
being,  this  was  held  to  be  sufficient.  South  Baptist  Society  v. 
Clapp,  18  Barb.,  36.  The  directors  of  a  corporation  have  the 
chief  management  of  its  affairs  when  any  important  corporate 
business  is  to  be  determined.     The  ordinary  routine  business  is 

(a)  Note  110. 
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transacted  by  the  officers  and  agents  of  the  corporation.  "When 
the  corporate  powers  of  any  corporation  are  directed  by  its  charter 
to  be  exercised  by  any  particular  body,  or  number  of  persons,  a 
majority  of  such  body  or  persons,  if  it  be  not  otherwise  provided 
in  the  charter,  shall  be  a  sufficient  number  to  form  a  board  for 
the  transaction  of  business ;  and  every  decision  of  a  majority  of 
the  persons  duly  assembled  as  a  board,  shall  be  valid  as  a  cor- 
porate act."  2  R.  S.,  597,  §  6,  5th  ed.  Nearly  every  charter  of 
incorporation  provides  that  the  corporate  business  shall  be  under 
the  control  and  management  of  a  board  of  directors,  consisting 
of  a  greater  or  lesser  number. 

In  such  cases  the  statute  just  quoted  furnishes  the  rule  of 
action,  and  defines  the  extent  of  their  authority  in  relation  to  the 
number  which  is  requisite  to  constitute  a  legal  quorum.  The 
statute  does  not  require  that  every  particular  act  shall  be  deter- 
mined by  a  majority  of  the  board ;  but  that  the  rule  of  action 
shall  be  that  which  such  majority  shall  prescribe.  And  although 
the  charter  of  a  corporation  declares  that  its  powers  "shall  be 
exercised  by  a  board  of  directors,"  consisting  of  a  specified  num- 
ber, yet  the  board  may  delegate  its  authority  to  agents,  or  to  a 
quorum  composed  of  less  than  a  majority  of  the  number.  A  by- 
law, therefore,  declaring  that  the  ordinary  business  of  the  cor- 
poration may  be  transacted  by  a  quorum  of  five  directors,  the 
whole  number  being  twenty-three,  is  a  valid  regulation.  Hoyt  v. 
Thompson,  5  E.  P.  Smith,  207,  215,  216;  S.  C,  3  Bosw.,  267. 
This  authority  to  make  by-laws  must  be  construed  to  relate  to 
the  power  of  the  corporation  in  making  by-laws  which  shall 
govern  its  own  agents  and  officers  in  the  management  of  the 
corporate  affairs ;  and  not  to  affect  the  public  at  large,  or  the 
rights  and  interests  of  third  persons.  Seneca  County  Batik  v 
Lamb,  26  Barb.,  595 ;  Mechanics'  and  Farmers'  Bank  v.  Smith, 
19  Johns.,  115. 

And  no  by-law  can  overrule  the  statutes  or  the  common  law 
of  the  land,  as  to  persons  who  are  not  members  of  the  corpora- 
tion, or  who  have  not  made  some  agreement  which  waives  their 
fight  to  the  benefit  of  the  general  law  which  exists  in  the  state. 
lb.  A  by-law  of  a  corporation  or  board  of  officers,  enacted  under 
express  authority  of  an  act  of  the  legislature,  and  being  in  con- 
formity to  the  power  conferred,  has  the  same  force  as  though  it 
were  enacted  by  the  legislature.  McDermott  v.  Board  of  Police, 
&c,  5  Abb.,  422 ;  Presbyterian  Church  v.  Mayor,  &c,  of  N.  Y.,  5 
Cow.,  538. 

The  law  makes  no  distinction  between  natural  persons  and 
corporations  so  far  as  liabilities  are  concerned.  Each  is  legally 
bound  to  fulfill  all  proper  duties  and  obligations;  and  each  is 
liable  for  a  neglect  of  such  duties  or  for  a  breach  of  its  obliga- 
tions." There  are  some  instances  in  which  the  law  takes  into 
account  the  intention  with  which  an  act  is  done,  or  omitted. 
Corporations  cannot  have  any  intent,  since  they  have  nothing 
but  a  legal,  not  a  natural  existence. 

(a)  Note  111. 
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The  liability  of  corporations  upon  contracts  duly  made  with 
them  is  very  clear.  But  it  is  not  merely  upon  contracts  that 
they  may  be  made  liable.  They  act  by  means  of  officers  and  of 
agents;  and  whenever  any  officer  or  agent  commits  any  wrong- 
ful act  while  in  the  discharge  of  his  duties  as  such  officer  or  agent, 
the  corporation  is  liable  to  respond  in  damages  for  the  injury 
done.  And  where  a  corporation  dug  a  canal  upon  its  own  lands, 
by  means  of  agents,  and  in  the  construction  of  the  work,  it 
became  necessary  to  blast  rocks  with  gunpowder,  which  was  done 
by  such  agents,  and  the  fragments  of  rock  were  thrown  against 
the  building  of  the  plaintiff  on  lands  adjoining,  it  was  held,  that 
the  corporation  were  liable  for  the  injuries  thus  done.  Say  v. 
Cohoes  Co.,  2  Oomst.,  159 ;  Tremain  v.  Colioes  Co.,  2  Oomst.,  163. 
And  it  is  no  defense  that  the  work  was  done  in  the  most  careful 
manner  possible.  lb.  But  if  the  agent  had  committed  a  willful 
trespass,  the  corporation  would  not  have  been  liable.  Vanderbilt  v. 
Richmond  Tump.  Co.,  2  Oomst.,  479.  And  where  the  plaintiff's 
steamboat  was  run  into  and  damaged  by  the  willful  act  of  the  cap- 
tain of  the  defendant's  boat,  which  act  was  sanctioned  by  the 
president  of  the  defendant's  corporation,  who  was  also  its  general 
agent,  it  was  held,  that  the  corporation  was  not  liable.  lb.  S. 
ft,  1  Hill,  480.  Corporations  that  have  permitted  particular  indi- 
viduals to  take  possession  of  their  property,  their  seal,  and  their 
records ;  to  act  as  their  trustees ;  and  have  in  fact  held  them  out 
to  the  world  as  their  trustees,  and  as  authorized  to  act  for  them, 
are,  as  much  as  an  individual  would  be,  estopped  from  questioning 
the  acts  of  their  agents  within  the  scope  of  their  apparent  autho- 
rity. Lovett  v.  German  Reformed  Church,  12  Barb.,  67 ;  Ebaugh  v. 
German  Reformed  Church,  3  E.  D.  Smith,  60.  Although  a  party 
dealing  with  a  corporation  is  presumed  to  know  the  extent  of  its 
corporate  powers;  or  in  other  words,  that  he  is  bound  to  know 
the  law ;  yet,  he  has  a  right  to  presume,  in  the  absence  of  proof 
to  the  contrary,  that  the  corporation  does  its  duty,  and  that  it 
acts  within  and  according  to  its  charter.  Akin  v.  Blanchard,  32 
Barb.,  527. 

A  power  conferred  upon  a  manufacturing  corporation,  by  its 
charter,  to  manufacture  a  particular  species  of  goods,  necessarily 
implies  the  power  of  disposing  of  them  when  manufactured ;  and 
if  so,  of  receiving  in  payment  money  or  property  readily  converti- 
ble into  money,  or  provisions,  or  stores  for  the  payment  of  their 
employees.  De  Groff  v.  American  Linen  Thread  Co.,  7  E.  P.  Smith, 
124 ;  and  see  Smith  v.  Law,  lb.,  296.  The  power  to  affix  condi- 
tions in  respect  to  price  is  incident  to  the  power  of  the  corporation 
to  sell  property,  and  the  contract  is  therefore  valid.  lb.  A  cor- 
poration can,  in  ordinary  cases,  be  made  liable  on  an  implied  as 
well  as  on  an  express  promise.  But  this  principle  does  not  apply 
to  the  case  of  a  corporation  which  is  deprived  by  statute  of  all 
capacity  to  contract,  except  in  certain  designated  or  prescribed 
forms.  McSpedon  v.  Mayor,  &c.  of  New  York,  7  Bosw.,  601,  609, 
610;  S.  ft,  20  How.,  395.    And  when  the  legislative  power  from 
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which  a  corporation  derives  its  power  to  act  prescribes  a  particu- 
lar mode  in  which  the  act  shall  be  performed,  the  corporation 
cannot  lawfully  perform  the  act  in  any  other  manner.  lb.  If 
not  done  in  that  manner,  the  act  is  a  mere  nullity  and  utterly 
void.  lb.  Where  a  person  is  employed  for  a  corporation,  by  one 
assuming  to  act  in  its  behalf,  and  he  renders  services  according 
to  the  agreement,  with  the  knowledge  of  its  officers  and  without 
any  objection  ou  their  part,  and  without  any  notice  that  the  con- 
tract is  not  recognized,  such  corporation  will  be  held  to  have 
sanctioned  the  contract  and  will  be  compelled  to  pay  for  the  ser- 
vices according  to  the  agreement.  Fister  v.  La  Rue,  15  Barb.,  323. 

So  if  the  directors  of  a  company,  either  through  inattention  or 
otherwise,  suffer  its  subordinate  officers  to  pursue  a  particular  line 
of  conduct  for  a  considerable  period,  without  objection,  they  are 
as  much  bound  to  those  who  deal  with  the  officers  in  ignorance  of 
their  want  of  authority,  as  if  the  requisite  power  had  been  directly 
conferred.  Beers  v.  Phoenix  Glass  Co.,  14  Barb.,  358.  One  may 
become  the  agent  of  a  corporation  in  the  same  manner  as  he 
may  of  an  individual,  without  any  deed  or  writing.  Perkins  v. 
Washington  Ins.  Co.,  4  Oow.,  645;  Angell  &  Ames  on  Corp., 
186,  187,  §  3,  3d  ed.  The  acts  of  an  officer  of  a  corporation, 
unless  official,  or  within  the  compass  of  an  agency  delegated  to 
him,  are  not  binding  on  the  corporation.  National  Bank  v.  Norton, 
1  Hill,  572 ;  Jellinghaus  v.  N.  T.  Ins.  Co.,  6  Duer,  1. 

When  the  charter  provides  that  contracts  shall  be  made  in 
writing,  a  verbal  contract  will  not  be  valid,  nor  will  it  bind  the 
corporation.  Spitser  v.  St.  Mark's  Ins.  Co.,  6  Duer,  6.  But  unless 
some  statute,  or  some  rule  of  law,  or  the  charter,  requires  the 
agreement  to  be  in  writing,  it  may  be  verbal.  First  Baptist 
Church  v.  Brooklyn  Fire  Ins.  Co.,  5  E.  P.  Smith,  305.*  The  dec- 
larations, or  the  acts  of  a  director  in  a  corporation,  will  not  bind, 
nor  in  any  manner  affect  the  corporation,  unless  they  are  within 
the  scope  of  his  ordinary  powers,  or  of  some  special  agency  rela- 
tive to  the  subject  matter.  Soper  v.  Buffalo  and  Rochester  R.  R.,  19 
Barb.,  310. 

The  secretary  of  a  corporation  has  no  power  to  indorse  accom- 
modation paper,  under  his  general  authority  to  indorse  notes  and 
bills  "in  the  prosecution  of  its  business."  Central  Bank  v.  Umpire 
Stone  Dressing  Co.,  26  Barb.,  23.  But  if  a  corporation  borrows 
money,  and  the  note  is  in  form  that  of  an  officer,  and  indorsed 
by  the  corporation ;  or,  if  a  loan  is  made  to  an  officer,  but  the 
note  is  that  of  the  corporation,  and  the  act  is  within  the  scope  of 
the  officer's  authority,  and  the  lender  supposes  that  the  money 
is  to  be  used  for  corporate  purposes,  the  corporation  is  liable.  lb. 
A  corporation  has  power  to  give  a  valid  note  or  draft  in  payment 
of  a  debt,  or  on  the  purchase  of  property  for  the  legitimate  use  of 
the  corporation.  Olcott  v.  Tioga  R.  R.  Co.,  40  Barb.,  179.  And 
it  may  also  make  a  valid  indorsement  upon  the  notes  of  other 
persons  which  it  has  received  in  the  course  of  its  business,  for  the 

*  See  &  0.,  1  Tiff,  153. 
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purpose  of  turning  out  or  transferring  such  notes  in  payment  of 
the  debt  of  the  corporation.  J6.a 

So  where  money  is  deposited  in  a  bank  by  a  corporation,  the 
officers  of  the  corporation  may  transfer  or  assign  the  money  or 
the  demand  arising  from  such  deposit,  if  there  is  a  resolution 
of  the  board  of  directors  authorizing  the  transfer,  and  the  trans- 
fer is  made  for  the  purpose  of  paying  a  debt  owing  by  such  coi 
poration.  Carroll  v.  Cone,  40  Barb.,  220.  And  such  assignment 
will  be  valid  although  it  may  have  been  signed  by  one  of  the 
officers  in  anticipation  of  the  resolution  authorizing  it,  where  it 
is  not  executed  by  the  other  officer,  or  delivered  until  after  the 
passage  of  the  resolution.  Io.  And  where  the  resolution  author- 
izes a  transfer  by  the  "proper  officers,"  it  will  be  held,  in  the 
absence  of  proof  to  the  contrary,  and  in  favor  of  third  persons 
dealing  with,  the  company,  that  the  president  and  secretary  are 
proper  officers  for  that  purpose.  Io.  But  where  a  president  and 
secretary  of  a  corporation  execute  an  assignment  of  corporate 
property,  and  attach  the  corporate  seal  thereto,  without  any  spe- 
cific authority  from  the  company  for  that  purpose,  this  will  not 
be  a  proper  execution  of  the  instrument,  and  the  want  of  autho- 
rity cannot  be  cured  by  any  proof  that  may  be  made  before  the 
officer  taking  the  acknowledgment.  Murray  v.  Vanderbilt,  39 
Barb.,  141. 

Notice  given  to  an  agent  relating  to  business  which  he  is  au- 
thorized to  transact,  and  while  actually  engaged  in  transacting 
it,  will,  in  general,  enure  as  notice  to  the  corporation.  McFwen  v. 
Montgomery  Co.  Ins.  Co.,  5  Hill,  101.  Notice  given  by  a  director 
to  the  board  at  a  regular  meeting  of  the  board  is  notice  to  the 
corporation.  Notice  given  to  a  director,  is  not,  ordinarily,  notice 
to  the  corporation ;  but  where  a  director  acts  in  a  particular  busi- 
ness as  the  special  agent  of  the  corporation,  notice  to  him  in  that 
business  is  notice  to  it.  Fulton  Bank  v.  Benedict,  1  Hall,  480 ; 
Fulton  Banlc  v.  N.  Y.  and  Sharon  Canal  Co.,  4  Paige,  127 ; 
National  Bank  v.  Norton,  1  Hill,  572  ;  North  River  Bank  v.  Aymar, 
3  Hill,  262  ;  Bank  of  TJ.  S.  v.  Davis,  2  Hill,  451 ;  New  Hope  and 
Delaware  Bridge  v.  Pharnix  Bank,  3  Oomst.,  166 ;  Yernon  v.  Man- 
hattan Bank,  22  Wend.,  183 ;  S.  C,  17  Wend.,  524 ;  La  Fa,rgeFvre 
Ins.  Co.  v.  Bell,  22  Barb.,  54;  Miller  v.  Illinois  Central  R.  R., 
24  Barb.,  312. 

The  personal  liabilities  of  an  agent  of  a  corporation  are  sub- 
stantially the  same  as  those  of  an  agent  of  an  individual.  But 
when  a  corporation,  having  authority  to  sue,  commences  an  action 
in  pursuance  of  a  resolution  of  the  board  of  trustees,  and  its  presi- 
dent, for  the  purpose  of  obtaining  an  injunction  therein,  executes 
the  undertaking  required  by  the  Code,  in  his  official  character,  not 
professing  to  act  as  the  agent  of  the  corporation,  the  instrument 
will  be  regarded  as  the  act  of  the  corporation  itself,  and  not  the 
act  of  the  president  as  its  agent,  and  the  officer  will  not  be  bound 
thereby.  Episcopal  Church,  &c,  v.  Varian,  28  Barb.,  645. 

The  liability  of  stockholders  for  the  debts  of  corporations  are 

(a)  Note  V>, 
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usually  declared  in  the  act  under  which  they  are  incorpoiated. 
And  where  any  statute  provides  what  their  liability  is  in  such 
case,  the  statute  rule  will  be  conclusive. 

Where  the  charter  of  an  incorporated  company  provides  that 
the  stockholders  shall  be  liable  for  its  debts,  and  that  a  creditor 
may,  after  judgment  obtained  against  the  corporation,  and  exe- 
cution returned  unsatisfied,  sue  any  stockholder  and  recover  his 
demand,  such  stockholders  are  liable  in  an  original  and  primary 
sense,  like  partners  or  members  of  an  unincorporated  association, 
aud  their  liability  is  not  created  by  the  statute  of  incorporation. 
Coming  v.  McCullougJi,  1  Oomst.,  47 ;  Abbott  v.  Aspinwall,  26 
Barb.,  202 ;  Worrdll  v.  Judson,  5  Barb.,  210. 

"  Where  the  whole  capital  of  a  corporation  shall  not  have  been 
paid  in,  and  the  capital  paid  shall  be  insufficient  to  satisfy  the 
claims  of  its  creditors,  each  stockholder  shall  be  bound  to  pay  on 
each  share  held  by  him,  the  sum  necessary  to  complete  the  amount 
of  such  share,  as  fixed  by  the  charter  of  the  company,  or  such 
proportion  of  that  sum  as  shall  be  required  to  satisfy  the  debts 
of  the  company."  2  B.  S.,  596,  §  5,  5th  ed.  A  subscriber  for  a 
certain  number  of  shares  of  stock  is  liable  for  the  debts  of  the 
company,  to  the  nominal  amount  of  the  stock  subscribed  by  him, 
although  he  has  not  paid  in  any  part  of  his  subscription,  or  done 
any  act  whatever  as  a  stockholder  of  the  company.  Spear  v.  Craw- 
ford, 14  Wend.,  20.  This  personal  liability  must  be  one  which 
arises  on  account  of  debts  of  the  corporation,  and  it  does  not 
extend  to  cases  in  which  the  cause  of  action  is  founded  upon  some 
wrongful  act  or  omission  of  the  corporation.  Seacock  v.  Sher-  • 
man,  14  Wend.,  58.  The  stockholders  who  are  liable  are  those 
who  were  such  when  the  debt  was  contracted,  and  not  such  as 
subsequently  became  stockholders,  and  were  such  at  the  time 
when  the  action  was  commenced.  Moss  v.  Oakley,  2  Hill,  265. 
But  in  McCullough  v.  Moss,  5  Denio,  567,  the  court  for  the  cor- 
rection of  errors  held,  that  those  who  were  stockholders  at  the 
time  when  the  suit  was  brought  were  liable.  Charters  of  incor- 
poration make  the  stockholders  liable  individually  for  the  debts 
of  the  company,  and  place  them  upon  the  same  footing  as  though 
they  had  not  been  incorporated,  and  therefore  they  are  liable  as 
partners.  Allen  v.  Sewall,  2  Wend.,  327  ;  Moss  v.  Oakley,  2  Hill, 
265 ;  Corning  v.  McCullough,  1  Oomst.,  47.  Hence,  one  stock- 
holder cannot  recover  against  another,  upon  a  debt  due  from  the 
company.  Bailey  v.  Bancker,  3  Hill,  188.  Stockholders  who,  by 
the  charter,  are  "jointly  and  severally,  personally  liable"  for  the 
debts  contracted  by  the  corporation,  are  principal  debtors,  and 
not  sureties  for  the  corporation,  and  therefore  time  of  payment 
given  to  the  corporation  by  a  creditor,  does  not  discharge  a  stock- 
holder who  did  not  assent  to  the  extension  and  who  is  subse- 
quently prosecuted  on  account  of  his  individual  liability.  Harger 
v.  McCullough,  2  Denio,  119 ;  Moss  v.  McCullough,  7  Barb.,  279. 
The  directors  of  a  corporation  are  personally  liable  for  the  cor- 
porate funds  which  they  have  wasted  intentionally,  or  by  gross 
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neglect.  Franklin  Ins.  Co.  v.  Jenkins,  3  Wend.,  130 ;  Robinson  v 
Smith,  3  Paige,  222 ;  Cunningham  v.  Pell,  5  Paige,  607 ;  Talhnadge 
v.  Fishkill  Iron  Co.,  4  Barb.,  382 ;  Cazeaux  v.  Mali,  25  Barb.,  578 
Corporations  are  liable  in  actions  for  torts  which  are  committed 
by  their  officers  or  agents,  while  acting  within  the  scope  of  their 
business  or  duties/  An  action  of  trover  for  the  conversion  of 
goods  by  an  agent  of  a  corporation  is  maintainable.  Beach  v.  Ful 
ton  Bank,  7  Cow.,  485 ;  Yarborough  v.  Bank  of  England,  16  East, 
6 ;  Duncan  v.  Surrey  Canal  Co.,  3  Stark.  F.  P.,  50. 

Trespass  will  lie  against  a  corporation  aggregate  for  an  act  done 
by  their  agent  within  the  scope  of  his  authority,  and  in  such 
action  it  is  not  necessary  to  show  the  appointment  or  authority 
of  the  agent  under  the  seal  of  the  corporation.  Maund  v.  Mon- 
mouthshire Canal  Co.,  1  Car.  &  Marsh.  ~S.  P.,  606;  S.  C,  4  Man.  & 
Grang.,  452,  Smith  v.  Birmingham,  Sec,  Gas  Light  Co.,  1  Ad. 
&  Bibs,  526;  Dater  v.  Troy  Turwp.  and  B.  B.,  2  Hill,  629. 

And  a  jury  may  infer  the  agency  from  an  adoption  of  the  act 
by  the  corporation,  as  from  their  having  received  the  proceeds  of 
an  unlawful  seizure.  lb.  An  action  will  lie  against  a  corporation 
for  the  negligence  of  their  agent  in  the  discharge  of  his  duties, 
ante,  272.  And  so  an  action  will  lie  for  negligence,  in  permitting 
the  walls  of  a  building  to  remain  standing  after  a  fire,  when  in 
consequence  of  such  neglect,  the  walls  fell  upon  a  person  passing 
along  a  street  by  the  ruins.  Church  of  the  Ascension  v.  Buckhart, 
3  Hill,  193.  Ejectment  will  lie  against  a  corporation  aggregate. 
Dater  v.  Troy  Tump,  and  B.  B.,  2  Hill,  629. 

But  no  action  will  lie  against  a  town  in  consequence  of  the 
neglect  of  the  town  officers  to  repair  the  roads,  even  when  an 
individual  has  suffered  damages  by  reason  thereof.  Morey  v.  Town 
of  Newfane,  8  Barb.,  645.  The  same  rule  is  applicable  to  counties, 
school  districts,  &c. 

But  it  does  not  follow  that  a  party  is  remediless  in  such  cases, 
for  an  action  may  be  maintained  against  an  officer  who  has  such 
a  duty  to  perform  if  he  neglects  it,  when  he  has  funds  for  that 
purpose.  If  commissioners  of  highways  have  the  means,  or  have 
the  power  to  raise  the  means  to  repair  the  bridges  in  their  town, 
and  they  neglect  to  use  aud  exercise  the  same,  they  are  liable  for 
any  injury  which  may  result  from  their  neglect  of  duty.  Smith  v. 
Wright,  24  Barb.,  170;  Hutson  v.  Mayor  of  New  York,  5  Sand., 
289.   Contra,  Garlinghouse  v.  Jacobs,  2  Tiff.,  297.b 

In  order  to  charge  a  corporation  in  an  action  on  the  case  for 
negligence  in  the  performance  of  a  public  work,  the  law  must  have 
imposed  a  duty  or  conferred  an  authority  to  do  such,  work.  Thus 
where  the  officers  and  agents  of  a  city  corporation  assumed  to 
build  a  bridge,  under  the  authority  of  a  statute  not  constitution- 
ally passed  for  want  of  a  two-third  vote,  and  the  bridge  fell  in 
consequence  of  the  negligent  construction  thereof;  it  was  held 
that  the  corporation  was  not  liable  at  the  suit  of  a  person  who 
was  injured  by  the  accident.  Mayor,  Sec,  of  Albany  v.  Cunliff,  2 
Oomst.,  165.    But  where  a  city  corporation  has  power  to  construct 

(o)  Note  113.        (b)  Note  114. 
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public  works,  and  it  does  the  work  so  negligently  that  a  person  is 
injured  in  consequence,  an  action  lies.  Rochester  White  Lead  Co. 
v.  City  of  Rochester,  3  Comst.,  463.  Where  the  duty  is  judicial  in 
such  cases,  no  action  lies ;  but  where  it  is  merely  ministerial,  and 
it  is  negligently  performed  by  an  officer  or  agent  of  the  corpora 
tion,  an  action  lies  in  favor  of  the  person  injured.  lb. 

A  plank  road  company  is  bound,  while  engaged  in  constructing 
its  road  upon  the  site  of  a  highway,  to  exercise  reasonable  care 
and  diligence  to  render  the  ordinary  public  travel  on  the  former 
highway,  convenient  and  safe ;  and  if,  by  the  negligence  of  the 
company,  the  road  is  rendered  uusafe,  and  a  traveler,  exercising 
ordinary  care,  sustains  damage,  the  company  is  responsible.  Ire- 
land v.  Oswego,  &c,  P.  R.,  3  Kern.,  526.  If  a  corporation  is  guilty 
of  acts  or  omissions  which  would  work  a  forfeiture  of  its  charter, 
this  is  no*  defense  to  an  action  by  the  corporation ;  and  until  the 
charter  expires  by  its  own  limitation,  or  until  the  charter  is 
annulled  by  the  judgment  of  a  proper  court,  it  must  be  considered 
iu  full  force  in  all  private  actions  between  the  corporation  and 
individuals.  She  v.  Bloom,  5  Johns.  Ch.,  366 ;  S.  C,  19  Johns., 
456;  People  v.  Manhattan  Co.,  9  Wend.,  351;  Bank  of  Niagara 
v  Johnson,  8  Wend.,  645. 

CHAPTER  IV. 

PABTNEKSHEP. 

SECTION  L 

WHO   ARE   PARTNERS. 

Partnership  is  the  relation  which  exists  when  two  or  more  per- 
sons consent  or  agree  to  place  their  money,  effects,  labor  and 
skill,  or  some  or  all  of  them,  in  lawful  commerce  or  business, 
and  to  divide  the  profit  and  bear  the  loss  in  certain  proportions. 
The  term  partner  is  applicable  to  every  relation  of  partnership ; 
but  there  is  frequently  some  peculiarity  in  the  agreement  of  the 
partners,  in  consequence  of  which  the  general  term  partner  is 
qualified.  An  ostensible  partner  is  one  whose  name  appears  to 
the  world  as  that  of  a  partner.  A  nominal  partner  is  an  ostensi- 
ble partner  who  has  no  interest  in  the  firm  ;  but,  by  allowing  his 
name  to  be  held  out  to  the  world  as  a  partner,  he  is  liable  to  third 
peisons  in  the  same  manner  as  an  actual  partner.  A  dormant 
partner  is  one  who  participates  in  profit  and  loss,  but  who  con- 
ceals his  name  from  the  world."  When  discovered,  he  is  liable  in 
the  same  manner  and  to  the  same  extent  that  actual  ostensible 
partners  are.  A  partnership  may  require  a  joint  ownership  of 
property,  or  it  may  not,  which  will  be  determined  by  the  agree- 
ment of  the  parties  or  the  nature  of  the  particular  partnership* 
There  may  be  a  partnership  in  which  all  the  property  forming  the 
capital  stock  of  the  firm,  belongs  to  one  or  more  of  the  partners, 
and  no  portion  of  it  owned  by  the  remainder.  So  there  may 
be,  and  it  is  usually  the  case,  that  the  ownership  of  the  capital  is 
joi  ;t  and  equal. 

(a)  Note  115.       (J)  Note  116, 
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A  partnership  is  a  tenancy  in  common  of  the  partnership  pro- 
perty, with  some  other  rights  which  are  not  incident  to  a  mere 
tenancy  in  common.  These  other  rights  arise  from  the  contract 
of  partnership,  and  not  from  the  mere  relation  of  tenants  in  com- 
mon. A  mere  joint  purchase  or  joint  ownership  of  property  may 
create  the  relation  of  tenants  in  common,  but  it  does  not  by  any 
means  create  a  partnership,  nor  its  rights  or  liabilities.  Porter  v 
McChire,  15  Wend.,  187 ;  Irvine  v.  Forbes,  11  Barb.,  587.  In 
every  partnership  there  is  a  community  of  interest,  but  it  is  not 
every  community  of  interest  that  creates  a  partnership.  Coope  v. 
JEyre,\  H.  Bla.,37  ;  Home  v.  Dames,  1  Doug.,  373.  There  is  an 
essential  difference  between  an  agreement  to  form  a  future  part- 
nership, and  an  agreement  which  constitutes  an  existing  partner- 
ship as  soon  as  the  agreement  is  made.  If  a  person  agrees  to 
become  a  partner  at  a  future  time  with  others,  provided  other 
persons  agree  to  do  the  same,  and  advance  stipulated  portions  of 
capital,  or  provided  any  other  previous  conditions  are  to  be  per- 
formed, there  is  no  contract  of  partnership  until  all  those  condi- 
tions are  performed.  Dickinson  v.  Vatyy,  10  Barn.  &  Cress.,  142  ; 
Bourne  v.  Freeth,  9  Barn.  &  Cress.,  640 ;  Howell  v.  Broclie,  6 
Bing.  IT.  C,  44. 

It  is  sometimes,  the  case  that  several  persons  make  a  joint  pur- 
chase of  property  which  it  is  understood  shall  be  subsequently 
divided  among  the  purchasers,  either  in  specified  proportions,  or 
in  such  manner  as  the  parties  may  mutually  agree.  Such  pur- 
chases, whether  made  by  the  parties  themselves  or  by  their 
authorized  agent,  do  not  constitute  the  purchasers  partners. 
Hoa/re  v  Dawes,  1  Doug.,  371 ;  Coope  v.  Eyre,  1  H.  Bla.,  37 ; 
Gibson  v.  Lupton,  9  Bing.,  297. 

But  if  the  purchasers  in  such  a  case  should  subsequently  agree 
to  join  in  a  sale  of  the  property  and  divide  the  profits  and  losses 
arising  therefrom,  it  would  be  a  partnership  from  the  time  of  the 
agreement  thus  to  sell,  &c. 

Any  person  who  has  legal  capacity  to  make  contracts  gene- 
rally, may  enter  into  a  contract  for  forming  a  partnership.  There 
are  some  persons  who  are  disqualified  by  law  for  making  valid 
and  binding  contracts.  Infants  aud  lunatics  are  examples.  And, 
by  the  common  law,  married  women  were  also  rendered  incom- 
petent to  make  such  contracts.  .  But,  by  the  statutes  of  this  state, 
married  women  may  make  many  contracts  which  they  could  not 
have  done  by  the  common  law.  Laws  of  1860,  ch.  90,  as  amended 
by  Laws  of  1862,  ch.  172.  No  reported  case  has  given  a  construc- 
tion to  this  statute,  upon  the  question  whether  a  married  woman 
may  make  a  contract  of  partnership.  But,  since  the  law  permits 
her  to  dispose  of  her  own  property,  and  of  her  personal  services, 
as  though  she  were  an  unmarried  woman,  there  is  no  -reason  why 
she  may  not  invest  them  in  a  partnership  business  if  she  chooses. 
Laws  of  1860,  ch.  90,  §  2.  An  infant  may  enter  into  a  contract 
of  partnership,  though  infancy  will  be  a  good  defense,  so  far  as 
he  is  concerned,  if  he  pleads  it.   The  adult  partners,  in  such  a  case, 
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will  be  liable  to  parties  dealing  witb  the  firm,  notwithstanding 
such  infant  escapes  liability.  If  an  infant  is  a  partner,  and  he 
acts  as  such,  and  holds  himself  out  to  the  world  as  a  partner 
until  within  a  short  time  of  his  coming  of  age,  he  will  be  held 
liable  for  the  partnership  debts  which  are  contracted  after  he 
becomes  twenty-one,  unless  he  gives  notice  of  his  disaffirmance 
of  the  partnership  when  he  arrives  at  full  age.  Goocle  v.  Harrison, 
5  Barn.  &  Aid.,  147.  This  is  the  rule,  even  though  such  infant 
does  not  act  as  a  partner,  nor  hold  himself  out  as  such,  after 
attaining  his  majority.  It.  The  contract  of  an  infant  partner  is 
not  void,  but  merely  voidable  at  his  election.  He  may,  therefore, 
escape  liability  for  losses,  if  the  business  is  unsuccessful,  and  still 
he  may  claim  to  retain  the  advantages  of  profits,  if  the  partner- 
ship business  is  advantageous.  And,  since  he  may  avoid  the 
contract  or  ratify  it,  as  he  may  elect,  it  is  proper  that  he  should 
do  so  when  he  arrives  at  twenty-one,  and  in  case  he  neglects  or 
refuses  to  do  so,  and  to  notify  those  who  are  entitled  to  iuforma 
tion  upon  the  subject,  it  is  proper  and  right  to  hold  him  account- 
able as  electing  to  be  considered  a  partner,  and  to  be  liable  for 
the  firm  debts. 

The  law  does  not  limit  the  number  of  persons  who  may  form 
a  partnership.  The  number  is  usually  determined  by  the  inter- 
ests and  the  convenience  of  those  who  engage  in  the  enterprise. 
When  a  very  large  capital  is  required,  or  when  a  large  number 
of  persons  would  be  advantageous,  the  usual  practice  of  the  pre- 
sent day  is,  to  organize  a  joint  stock  association,  or  corporation. 
This  subject  has  been  explained  ante,  259.  The  general  rule  is, 
that  all  the  persons  are  liable  as  partners,  although  they  may 
transact  business  as  a  joint  stock  association.  This  is  because 
such  associations  are  mere  partnerships  upon  an  extensive  scale. 

Partnership  is  a  voluntary  contract,  and  it  is  usually  formed 
because  the  parties  mutually  desire  either  some  personal  quality, 
or  some  pecuniary  responsibility,  which  some  or  all  of  the  part- 
ners do  not  possess  in  an  equal  degree,  or  to  an  extent  which 
would  be  sufficient  to  make  a  separate  business  as  desirable  as  a 
partnership.  No  one,  therefore,  can  become  a  member  of  a  part- 
nership without  the  consent  of  all  the  other  members.  And 
since  there  cannot  be  a  partnership  formed  without  such  consent, 
so  on  the  other  hand,  no  new  member  can  be  introduced  without 
the  consent  of  all  the  existing  partners.  And,  so  strictly  is  this 
rule  enforced,  that  it  is  conclusively  settled  that  one  partner  can- 
not transfer  his  interest  in  the  partnership  property  and  business 
to  a  stranger  so  as  to  make  that  stranger  a  partner  with  the 
other  members  of  the  firm,  unless  by  their  unanimous  consent. 
This  rule  does  not  prevent  one  partner  from  selling  out  his  inter- 
est in  the  partnership  property.  And  he  may  sell  his  interest  to 
a  stranger,  who  will  then  become  a  tenant  in  common  with  the 
other  partners,  but  not  a  partner  in  the  firm,  nor  will  he  have 
any  of  the  rights  of  a  partner,  except  the  right  which  he  may 
have  as  a  tenant  in  common  in  the  partnership  property.    If  the 
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other  partners  should  employ  the  entire  property,  including  hia 
share,  in  the  partnership  business,  such  partners  would  be  liable 
to  account  to  such  stranger  for  a  share  of  the  profits  made. 
Though,  on  the  other  hand,  they  alone  would  be  liable  for  all 
losses  resulting  from  the  business,  Unless  such  stranger  author- 
ized them  to  thus  use  his  share  of  the  property. 

An  assignment  to  a  trustee  for  the  benefit  of  creditors  does 
not  render  the  creditors  partners.  James  v.  WMibread,  2  J.  Scott, 
H".  S.,  506 ;  11  0.  B.  And  where  five  trustees  were  appointed  in 
such  a  case,  and  the  trustees  were  authorized  by  the  deed  of 
assignment  to  carry  on  the  business  and  divide  the  profits  foi 
the  payment  of  the  claims  of  the  creditors,  it  was  held  that  such 
creditors  were  not  partners,  nor  liable  for  the  debts  incurred  by 
trustees  in  carrying  on  such  business.  Wheatcroft  v.  Hickman,  9 
J.  Scott,  K  S.,  47. 

In  reference  to  the  assent  of  the  parties,  the  law  applicable 
to  contracts  of  partnership  is  the  same  that  it  is  in  relation  to 
other  contracts.  Ante,  111. 

Partnership  is  not  merely  a  voluntary  contract,  but  it  is  one  in 
which  it  is  essential  that  the  parties  to  it  should  intend  to  become 
partners.  And  it  is  a  general  rule  that  there  will  not  be  any 
partnership  as  between  the  parties  unless  the  parties  so  agree. 
The  law  will  give  effect  to  the  contract  of  the  parties  according 
to  its  legal  effect,  and  the  intention  of  the  parties.  When  parties 
agree  to  join  together  their  money,  goods,  labor  or  skill  for  the 
purpose  of  ^engaging  in  trade,  commerce  or  business,  and  to 
divide  the  profits  and  losses,  the  general  rule  is,  that  this  will  con- 
stitute them  partners  as  between  themselves.  To  constitute  a 
partnership,  there  must  be  a  joint  undertaking  to  share  in  the 
profit  and  loss.  Pattison  v.  Blanehard,  1  Seld.,  186.  Where  seve- 
ral persons  were  engaged  in  running  a  line  of  stages,  and  by  the 
agreement  between  them,  one  was  to  run  at  his  own  expense  a 
certain  portion  of  the  route,  and  the  others,  in  like  manner,  the 
residue ;  each  was  authorized  to  receive  fare  from  passengers  over 
the  whole  route  or  any  part  of  it ;  the  parties  to  settle  monthly, 
and  the  fare  so  received  to  be  divided  between  them  in  proportion 
to  the  distance  which  they  respectively  transported  passengers  ; 
the  party  found  to  have  received  more  than  his  share,  to  pay 
over  to  the  other  the  balance  on  each  monthly  settlement.  This 
does  not  constitute  a  partnership  between  the  parties.  lb.  The 
court  said  (page  191),  "To  constitute  persons  partners  as  be- 
tween themselves,  there  must  be  an  interest  in  the  profits,  as 
profits;  each  party  must  by  the  agreement  participate  in  some 
way  in  the  losses  as  well  as  the  profits ;  an  agreement  to  divide 
the  gross  earnings  as  in  this  case,  does  not  constitute  the  parties 
to  it  partners.""  So  in  an  other  case,  A.  and  B.  having  entered 
into  a  contract  with  a  turnpike  corporation,  to  make  and  com- 
plete a  certain  road,  and  they  afterwards  made  an  agreement 
with  0.  "to  let  him  have  a  share  of  the  profits,  if  any,  in  mak- 
ing the  second  ten  miles  of  the  road,  in  proportion  to  the  help  he 

(a)  Note  117. 
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afforded  in  completing  the  same ;  the  one-half  of  it  to  be  taken 
from  A's  part,  and  the  other  from  B's  part."  It  was  held  that 
this  agreement  did  not  create  a  partnership  between  A.  and  B. 
and  0.,  but  was  only  a  mode  of  paying  0.  for  his  help  and  labor; 
and  that  the  undertaking  by  A.  and  B.  was  joint,  and  they 
were  jointly  liable  to  0.  on  the  agreement.  And  where  a  sum 
was  gratuitously  subscribed  and  paid  by  the  inhabitants,  to  assist 
A.  and  B.  in  completing  the  road,  it  was  held  that  0.  was  en- 
titled, under  the  agreement,  to  his  proportion  of  such  sum  ;  and 
also  to  be  allowed,  as  an  advance  by  him,  for  the  board  and 
lodging  of  the  workmen  employed  by  A.  and  B.  on  the  road. 
Muzzy  v.  Whitney,  10  Johns.,  226. 

SECTION  II. 

LIABILITIES   OF   PARTNERS   TO   THIRD   PERSONS. 

The  character  of  the  contract  will  generally  render  it  easy  to 
determine  whether  the  parties  are  partners  as  between  themselves. 
If  they  are  partners,  then  each  of  the  partners  is  authorized  to 
exercise  all  the  rights  and  privileges  of  a  partner;  and  all  the 
other  partners  are  subject  to  the  liabilities  which  may  result  from 
the  legal  act  of  any  other  partner;  while  on  the  other  hand,  they 
may  claim  any  corresponding  advantage  which  may  arise  from 
such  acts. 

But  the  question  is  important  in  an  other  point  of  view,  and 
that  is  in  relation  to  the  liabilites  which  may  be  created  in  favor 
of  third  persons.  If  several  persons  are  actually  partners  in  any 
business,  all  the  members  of  the  firm  are  liable  for  the  lawful  acts 
or  contracts  of  any  of  the  partners,  within  the  scope  of  the  part- 
nership business.  But  there  are  also  many  cases  in  which  persons 
are  not  regarded  by  the  law  as  partners  as  between  themselves, 
and  yet  they  are  held  to  be  partners,  or  are  held  to  be  liable  as 
though  they  were  partners  so  far  as  third  persons  are  concerned. 
A  person  may  not  be  a  member  of  a  firm,  and  yet  he  may  render 
himself  liable  to  the  same  extent  that  an  actual  partner  is.  Where 
three  separate  railroad  companies  owning  distinct  portions  of 
a  continuous  railroad  between  two  termini,  run  their  cars  over 
the  whole  road,  employing  the  same  agents  to  sell  passage  tickets, 
and  receive  luggage  to  be  carried  over  the  entire  road,  an  action 
may  be  maintained  against  one  of  them,  for  the  loss  of  luggage 
received  at  one  terminus  to  be  carried  over  the  whole  road.  Hart 
v.  Rensselaer  and  Saratoga  R.  R.,  4  Seld.,  37.a 

So,  where  a  railroad  corporation  undertakes  to  forward  goods 
over  several  lines  of  railroad,  and  then  deliver  them  at  a  distant 
point  in  an  other  state,  it  will  be  liable  for  a  breach  of  the  con- 
tract by  a  neglect  or  a  refusal  so  to  deliver  them.  Schroeder  v. 
Hudson  River  R.  R.,  5  D  tier,  55.  0.  loaned  B.  one  thousand  dollars 
for  a  year,  leased  him  a  building,  to  be  occupied  as  a  store,  for 
the  same  period,  and  stipulated  that  his  son  should  attend  the 
store  as  B.'s  clerk,  without  specific  compensation ;  in  considers 
tion  whereof,  B.  agreed  to  invest  three  thousand  dollars  in  the 
Watt        36  («)  No'™  118- 
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store,  conduct  it  during  the  year,  and  at  the  expiration  thereof 
repay  the  one  thousand  dollars,  and  surrender  the  premises,  if 
required,  accounting  for  the  business  done,  and  rendering  to  0. 
one  equal  third  of  all  the  profits,  &c.  This  was  held  to  consti- 
tute a  partnership,  and  to  render  0.  liable  to  third  persons  for  the 
debts  of  the  firm.  Cuslvman  v.  Bailey,  1  Hill,  526.     . 

By  the  law  merchant,  recognized  by  the  commercial  world,  a 
participation  in  the  uncertain  profits  of  trade,  as  a  return  for 
capital  advanced,  constitutes  such  participator  a  partner  in  the 
concern  in  which  the  capital  is  invested,  and  makes  him  liable  to 
third  persons,  though  he  is  to  receive  back  his  whole  capital  and 
profits,  without  deduction  for  losses  or  liabilities  of  the  concern. 
Oakley  v.  Aspinwall,  2  Sand.,  7;  Waugli  v.  Carver,  2  H.  Bla., 
235;  1  Smith's  Lead.  Oas.,  491,  and  notes;  Dob  v.  Malsey,  16 
John.,  34.  One  who  takes  a  share  of  the  profits,  as  such,  of  a 
trading  concern,  thereby  becomes  a  partner  as  to  third  persons, 
on  the  ground  that  those  profits  form  a  portion  of  the  fund  upon 
which  creditors  have  a  right  to  rely  for  payment.  Pott  v.  JEyton, 
3  Man.,  Grang.  &  Scott,  32;  HeyJioe  v.  Burge,  9  Man.,  Grang.  & 
Scott,  431 ;  Barry  v.  Nesham,  3  Man.,  Grang.  &  Scott,  641. 

A  person  may  render  himself  liable  as  a  partner  by  permitting 
his  name  to  be  used  as  a  member  of  the  firm,  even  though  he  has 
qo  interest  whatever  in  the  business.  If  he  allows  his  name  to 
De  used  as  giving  credit  to  the  firm,  he  is  liable  to  pay  such  debts 
as  are  contracted  on  the  faith  of  his  liability  as  a  partner.  Burns 
v.  Bowland,  40  Barb.,  368.a  And  one  may  also  be  liable  though 
his  name  is  not  used  in  the  business  of  the  firm,  if  he  holds  him- 
self out  as  a  member  of  the  firm,  or  permits  others  to  do  so  with 
his  knowledge  and  consent.  Parker  v.  Barker,  1  Brod.  &  Bing.  9. 
The  principle  of  the  rule  is,  that  one  person  shall  not  hold  him- 
self out  as  liable  for  such  debts  as  may  be  contracted  on  the  faith 
of  his  credit,  and  when  the  debt  has  been  created  then  change 
positions  by  denying  his  original  liability,  to  the  prejudice  of  the 
creditor.  It  would  follow,  from  this  principle,  that  a  nominal 
partner  would  not  be  liable  if  the  creditor  did  not  give  the  credit 
on  the  responsibility  of  the  nominal  partner,  and  did  not  know 
of  him  at  the  time  the  debt  was  created-  Dickinson  v.  Valpy,  10 
Barn.  &  Cress.,  128,  140;  Shott  v.  Strealfield,  1  Mood.  &  Rob.,  8; 
and  see  note  to  Waugli  v.  Carver,  1  Smith's  Lead.  Oas.,  507,  508. 
But  to  enable  creditors  of  a  partnership  to  recover  a  debt  against 
an  individual  as  a  partner,  on  the  ground  that  he  held  himself 
out  as  a  partner,  they  must  prove  affirmatively  that  he  did  so 
represent  and  hold  himself  out  to  them,  or,  at  least,  that  they 
were  informed  of  such  representations,  before  the  credit  was 
given  to  the  firm.  Irvin  v.  Conklin,  36  Barb.,  64.  A  person  who 
is  not  a  partner,  in  fact,  in  a  firm,  will  not  make  himself  liable  to 
creditors  of  the  firm  by  representing  or  holding  himself  out  as  a 
partner,  unless  it  appears  that  the  creditors  gave  credit  to  the 
firm  after  such  representation  or  holding  out  came  to  their  know- 
ledge. II.    The  ground  upon  which  one  holding  himself  out  as  a 

(a)  Note  119. 
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partner  is  held  liable,  as  such,  to  creditors,  is  that  of  estoppel. 
And  it  is  of  the  very  essence  of  the  estoppel,  in  such  a  case,  that 
the  creditor  trusted  the  firm  with  knowledge  of  the  fact  that  the 
individual  either  held  himself  out,  or  suffered  himself  to  be  held 
out  as  a  partner.  lb.  If  there  is  no  evidence  that  the  creditors 
knew,  at  the  time  the  goods  were  sold  to  the  firm,  that  an  indi- 
vidual had  held  himself  out,  or  suffered  himself  to  be  held  out  as 
a  partner,  the  latter  will  not  be  estopped  from  denying  his  lia- 
bility as  such.  lb.  In  those  cases  in  which  a  participation  in  the 
profits  has  been  held  to  create  the  liability  of  a  partner  as  to 
third  persons,  it  was  in  those  instances  in  which  the  participation 
was  in  the  clear  profits ;  for  a  mere  reception  of  a  portion  of  the 
gross  profits,  in  return  for  a  share  of  the  capital  stock,  will  not 
create  a  liability  as  a  partner  as  to  third  persons.  Where  one 
leased  a  ferry  to  an  other  for  a  year,  the  latter  to  take  charge  of 
the  business,  pay  all  the  expenses,  aud  pay  over  to  the  lessor  one- 
half  of  the  gross  receipts  for  ferriage,  this  was  held  not  to  make 
the  lessor  a  partner  as  to  third  persons.  Heimstreet  v.  Rowland,  5 
Denio,  68.  A  firm,  which  was  engaged  in  the  business  of  carriers 
upon  the  canals,  agreed  with  a  firm  of  carriers  on  the  great 
lakes  for  a  division  in  fixed  proportions  of  the  total  freight  which 
should  be  received  for  the  carriage  of  goods  which,  having  been 
carried  over  either  of  the  routes,  should  be  carried  over  the  other 
during  the  season  of  navigation.  This  was  held  not  to  constitute 
them  partners  as  to  third  persons,  nor  as  between  themselves.  Mer- 
rick v.  Gordon,  6  E.  P.  Smith,  93.  When  three  distinct  sets  of 
passenger  carriers,  one  on  the  Atlantic  ocean,  one  on  the  isthmus 
of  Nicaragua,  and  one  on  the  Pacific  ocean,  combined  their  means 
of  transportation,  and  so  arranged  them  that  the  several  routes 
formed  a  continuous  and  connected  line  from  New  York  to  San 
Francisco,  included  by  the  agent  in  a  single  advertisement,  but 
there  was  no  joint  interest  in  the  passage  money,  and  no  agree- 
ment as  to  its  division,  or  the  proportion  which  each  set  of  the 
owners  was  to  receive;  each  making  its  own  charge  for  passage, 
and  issuing  separate  tickets  to  passengers,  and  there  was  no 
agreement  to  share  any  profit  or  loss;  but  on  the  contrary,  each 
set  of  owners  had  its  own  profits,  and  paid  its  own  losses,  and 
had  no  interest  in  the  profits  or  losses  of  the  others,  it  was  held 
that  this  was  not  a  partnership  as  to  third  persons.  Briggs  v.  Yan- 
derbilt,  19  Barb.,  222;  Bonesteel  v.  Yanderbilt,  21  Barb.,  26. 
Where  hay,  belonging  to  two  individuals,  was  consigned  to  a 
third,  to  be  sold  by  him,  upon  an  agreement  that,  instead  of  the 
usual  commissions  of  an  agent  or  factor,  the  consignee  should 
retain  one-half  of  the  proceeds  of  the  sale,  after  reimbursing  the 
consignors  the  amount  of  the  costs  of  the  property,  it  was  held 
that  the  consignee  was  not  liable  as  a  partner  'for  the  payment 
of  the  hay  to  the  persons  of  whom  it  was  purchased  by  the  con- 
signors. Fitch  v.  Hall,  25  Barb.,  13.  The  mere  fact  that  A.'s 
name  appears  as  a  partner  will  not  render  him  liable  for  a  con- 
tract entered  into  specifically  with  B.,  the  real  partner,  after  A 
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ceased  to  be  interested  in  the  firm.  Holcroft  v.  Hoggins,  2  Man., 
Grang.  &  Scott,  488. 

SECTION  III. 

AGENT   WHO   IS   PAID   A   SHARE   OF   GROSS    PROFITS,    NOT   A   PARTNER. 

A  very  common  agreement  in  relation  to  the  payment  of  an 
agent  is,  to  provide  that  he  shall  have  a  share  of  the  profits  made ; 
and  from  this  agreement  has  arisen  the  questions  whether  such 
an  agent  is  entitled  to  the  rights  of  a  partner  as  between  him- 
self and  his  employers;  or  whether  he  is  liable  with  them  as  a 
partner  to  third  persons  for  the  partnership  liabilities.  The  gen- 
eral rule  is,  that  a  person  who  merely  receives  out  of  the  profits 
the  wages  of  labor,  or  a  commission  as  a  hired  servant  or  agent, 
such  as  a  factor,  foreman,  clerk  or  manager,  and  who  has  no 
interest  or  property  in  the  capital  stock  of  the  business,  is  not  a 
partner  in  the  concern,  although  his  wages  may  be  calculated 
according  to  a  fluctuating  standard,  and  may  rise  and  fall  with 
the  accruing  profits.*  A  person  employed  by  a  firm  and  receiv- 
ing a  given  share  of  the  profits  as  a  compensation  for  his  services, 
but  having  no  community  of  interest  in  the  capital  stock  of  the 
concern,  is  not  liable  as  a  partner  to  third  persons.  Burckle  y. 
Eckhart,  1  Denio.,  337;  S.  0.,  3  Oomst.,  132.  A  mercantile  house 
engaged  in  general  business,  and  trading,  among  other  things,  in 
provisions,  employed  a  person  to  attend  to  the  purchasing  and 
forwarding  of  produce,  who  was  to  act  under  the  orders  of  the 
firm,  and  have,  as  a  compensation  for  his  services,  one-fourth  of 
the  profits  arising  out  of  the  purchase  and  sale  of  the  produce,  it 
was  held  that  the  person  so  employed  was  not  a  partner  in  the 
business  even  as  to  third  parties.  lb.  Brockway  v.  Burnap,  16 
Barb.,  309;  Vanderburgh  v.  Hull,  20  Wend.,  70;  Pott  v.  Hyton, 
3  Man.,  Grang.  and  Scott,  32. 

But  though  such  an  agreement  may  not  render  an  agent  liable 
to  third  persons  as  a  partner,  it  does  not  follow  that  such  agent  is 
a  partner  as  between  himself  and  his  employer.  And  when  an 
agent  is  employed  by  a  firm,  and  his  wages  are  to  be  graduated 
by  the  profits  made,  but  he  has  no  interest  in  the  capital  stock, 
and  no  interest  in  the  profits  as  profits,  he  will  not  be  a  partner 
as  between  himself  and  his  employers.  Hesketh  v.  Blanchard,  4 
Bast.,  144;  Boss  v.  Drinker,  2  Hall,  415. 

SECTION  IV. 

WHAT  IS   A   TENANCY   IN   COMMON   INSTEAD   OF   A   PARTNERSHIP. 

There  are  numerous  instances  in  which  there  may  be  a  joint 
employment  of  capital  and  labor,  and  yet  be  no  partnership 
between  the  persons  so  engaged  in  business.  If  the  owner  of  a 
farm  lets  his  farm  on  shares,  and  is  to  receive  a  given  propor- 
tion of  the  crops  raised  as  a  compensation  for  the  land,  while  the 
other  person  receives  the  balance  of  the  crops  for  his  labor,  this 
will  not  create  a  partnership,  but  a  mere  tenancy  in  common 

*  Gonklin  v.  Barton,  43  Barb.,  435. 
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Putnam  v.  Wise,  1  Hill,  234;  Tripp  v.  Riley,  15  Barb.,  333;  Dine* 
hart  v.  Wilson,  15  Barb.,  595.a 

The  same  rule  applies  when  a  gristmill,  sawmill,  tannery,  or 
any  other  kind  of  manufactory  is  leased  in  the  same  manner,  and 
the  laborer  merely  receives  a  share  of  the  gross  receipts  as  a  com- 
pensation for  his  services.  Ambler  v.  Bradley,  6  Verm.  Eep.,  119; 
Rich  v.  Penfleld,  1  Wend.,  380. 

SECTION  V. 

FORM   OF   PARTNERSHIP   AGREEMENT. 

The  partnership  agreement  may  be  by  parol,  or  it  may  be  in 
writing,  whether  sealed  or  unsealed. 

It  is  most  advantageous  to  the  parties,  however,  to  reduce  the 
agreement  to  writing,  especially  if  it  is  intended  that  the  partner- 
ship shall  exist  for  any  length  of  time,  or  if  the  amount  invested 
is  very  large.  By  reducing  the  agreement  to  writing,  there  will 
be  less  danger  of  mistakes  and  disputes  as  to  the  terms  of  the 
contract.  And  if  the  term  of  the  partnership  is  to  be  a  long  one, 
or  the  business  is  to  relate  to  the  purchase  and  sale  of  real  estate, 
the  statute  of  frauds  will  be  complied  with.  When  the  agree- 
ment is  verbal,  it  is  always  a  question  for  a  jury  what  the  actual 
agreement  is.  But  when  the  jury  have  determined  what  terms 
the  parties  agreed  upon,  or  when  the  agreement  is  reduced  to 
writing,  it  is  a  question  of  law  whether  the  agreement  constitutes 
a  partnership.11 

SECTION  VI. 

TO   WHAT   BUSINESS   PARTNERSHIP   EXTENDS. 

The  transactions  of  a  partnership  may  extend  to  every  kind 
of  lawful  business.  An  agreement  to  form  a  partnership  for  en- 
gaging in  any  illegal  business  is  void,  and  confers  no  rights 
on  either  party.  Armstrong  v.  Lewis,  4  Moore  &  Scott,  1. 

All  kinds  of  property  may  be  held  in  partnership,  and  there 
may  be  a  partnership  for  the  purchase  and  sale  of  real  estate,  or 
for  the  purchase  and  cultivation  of  land  for  the  common  profit. 

It  is  not  necessary,  iu  this  place,  to  discuss  the  subject  as  to  the 
rights  of  partners  as  to  partnership  in  real  estate,  since  justice's 
courts  have  no  jurisdiction  when  the  title  to  real  estate  is  in 
question. 

The  transactions  in  which  there  may  be  a  partnership  between 
those  engaged  in  business,  are  so  numerous  that  it  would  be  diffi- 
cult to  enumerate  them  iu  detail.  A  combination  of  capital,  labor, 
skill,  is  most  extensively  employed,  in  the  mechanical  arts,  manu- 
factures, commerce,  and  in  professional  business.  Indeed,  it  is 
difficult  to  mention  any  kind  of  business  which  is  transacted  for 
the  purpose  of  furnishing  the  requirements  of  commerce,  or  the 
wants  of  society,  which  is  not  accomplished  more  or  less  through 
the  instrumentality  of  partnerships. 

A  partnership  may  be  general,  and  extend  to  all  the  business 
transacted  by  several  persons;  or  it  may  relate  to  a  single  trans- 
fa)  Note  120.        (J)  Note  123. 
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action.  Cumpston  v.  McNavr,  1  Wend.,  457 ;  Post  v.  Kimbetly,  9 
Johns.,  470,  496;  Ripley  v.  Colby,  3  Foster  (N.  H.),  438. 

section  yn. 

DIVISION  OF  PROFITS  AND  LOSSES. 

As  to  the  proportionate  share  which  each  partner  has  in  the 
business,  that  will  depend  entirely  upon  the  agreement  made  by 
the  parties.  In  the  absence  of  any  agreement,  the  law  will  pre- 
sume that  the  profits  are  to  be  equally  divided,  and  the  losses 
equally  borne.  So  in  the  absence  of  all  proof  to  the  contrary, 
parties  will  be  presumed  to  be  equally  interested  in  the  partner- 
ship funds.  Gould  v.  Gould,  6  Wend.,  263.  When  all  the  partners 
advance  equal  portions  of  the  capital,  each  will  be  entitled  to  an 
equal  share  of  the  profits,  and  liable  for  an  equal  proportion  of 
the  losses,  if  there  is  no  express  agreement  upon  that  subject. 

But  there  may  be  a  valid  agreement  for  an  unequal  division  of 
the  profits,  even  when  the  partners  advance  equal  sums  of  money 
for  carrying  on  the  business.  Two  persons,  Hasbrouck  and  Ohilds, 
both  of  whom  resided  in  the  State  of  New  York,  entered  into  writ- 
ten articles  of  copartnership,  by  which  they  agreed  to  transact 
business  as  partners,  at  Keokuk,  Iowa,  as  merchants  in  the 
wholesale  and  retail  dry  goods  trade.  Each  of  them  agreed  to 
furnish  and  contribute  the  sum  of  two  thousand  dollars  in  cash 
as  capital,  which  was  done.  Hasbrouck  agreed  to  devote  himself 
diligently  in  Keokuk  to  the  partnership  business,  except  when 
the  purchasing  of  goods,  or  other  necessary  business  of  the  firm 
required  his  absence  from  that  place.  Ohilds  agreed  to  attend 
to  that  part  of  the  business  which  could  be  conducted  in  the  city 
of  New  York,  so  far  as  he  was  able,  without  interfering  in  any 
way  with  his  duties  there,,  as  clerk  of  any  firm  by  whom  he 
might  be  employed.  It  was  stipulated  that  Hasbrouck  should 
be  entitled  to  receive  and  be  paid  "three  fourth  parts  of  the 
profits  of  said  partnership,"  and  the  said  Ohilds  "one  fourth 
part."  The  agreement  did  not,  in  terms,  make  any  provision  in 
respect  to  losses.  No  profits  were  made,  but  on  the  contrary  the 
losses  absorbed  $3,120.20  of  the  money  contributed  as  capital. 
It  was  held,  on  these  facts,  that  in  respect  to  the  portion  of  the 
capital  absorbed  in  the  payment  of  losses,  neither  party  had 
any  claim  against  the  other,  and  that  the  $879.80  remaining  of 
the  sum  originally  contributed  as  capital,  belonged  to  each  of  the 
partners  equally,  and  that  it  should  be  equally  divided  between 
them.  Hasbroucli  v.  Childs,  3  Bosw.,  105.  It  was  also  held,  that 
the  construction  of  the  agreement  was,  that  Hasbrouck  should 
have  half  of  the  profits  for  his  extra  services,  if  profits  were 
made ;  that  the  other  half  of  the  profits  was  to  be  equally  divided 
in  proportion  to  the  capital  of  each ;  that  Hasbrouck  was  to  be 
compensated  for  his  extra  services  if  sufficient  profits  were  made, 
and  if  none  were  made,  that  he  was  not  to  be  compensated  there- 
for; and  that  if  losses  were  incurred,  that  they  should  be  borne 
equally.  lb.  Hodgman  v.  Smith,  13  Barb.,  303.    If  the  parties 
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choose,  they  may  provide  that  the  profits  shall  be  divided 
unequally,  and  the  losses  borne  equally,  although  each  has  fur- 
nished an  equal  share  of  the  capital.  But  no  such  result  will 
occur  unless  there  is  an  express  agreement  to  that  effect.  So,  if 
the  capital  is  advanced  in  unequal  proportions,  the  parties  may 
agree  that  the  profits  shall  be  equally  divided,  and  the  losses 
equally  borne.  And  if  the  parties  so  stipulate,  one  person  may 
be  a  partner  without  any  liability  to  losses  as  between  the  part- 
ners themselves.  &ilpin  v.  Enderbey,  5  Barn.  &  Aid.,  954 ;  Bond 
v.  Pittard,  3  Mees.  &  Wels.,  357.  Such  partner  will  be  liable, 
however,  to  third  persons  for  partnership  debts  and  liabilities. 
In  every  partnership  there  must  be  a  communion  of  profits 
between  the  partners.  By  this  is  meant  that  there  must  be 
a  joint  and  mutual  interest  in  the  profit.  The  interest  must  be 
joint ;  for  although  several  persons  may  be  jointly  concerned  in 
the  purchase  of  goods,  yet  if  they  are  not  jointly  concerned  in  the 
profits  arising  from  a  sale  of  the  goods  after  their  purchase,  they 
are  not  partners  as  between  themselves.  And  it  will  not  make 
any  difference  in  such  cases  whether  the  purchases  are  made  in 
their  joint  names,  or  in  the  name  of  one  of  them,  or  through  the 
instrumentality  of  an  agent.  Post  v.  Kimoerly,  9  Johns.,  470; 
Holmes  v.  United  Ins.  Go.,  2  Johns.  Oas.,  329.  A.  and  G.  agreed 
as  follows;  G.  was  to  go  to  Canton  and  reside  there  for  five 
years;  to  buy  or  hire  a  factory  for  the  business  which  A.  was 
about  to  engage  in ;  to  transact  no  other  business  except  that, 
and  commission  business;  to  incur  no  liability  as  factor  or  for 
goods,  unless  authorized  by  A.  in  writing ;  G.  to  have  one-fifth 
and  A.  four-fifths  of  the  commissions ;  G.  to  be  at  liberty  to 
speculate  in  goods  for  their  use  at  Canton  to  not  over  one  hun- 
dred thousand  dollars  per  annum,  for  the  joint  account  and  risk 
of  A.  and  G.,  one-fifth  to  the  latter,  and  four-fifths  for  A;  A.  was 
to  advance  five  hundred  thousand  dollars  for  the  business  in  money 
and  ships,  and  to  Charge  interest  on  advances,  the  profits  to  remain 
in  the  trade,  except  two  thousand  dollars  a  year  to  G.  out  of  his 
share;  and  in  the  end  A.  was  to  have  four-fifths  and  G.  one-fifth 
of  the  net  profits ;  A.  was  to  place  to  the  account  of  this  business 
all  net  commissions  arising  from  consignments  to  him  at  New 
York  from  Canton ;  and  each  was  to  render  to  the  other  yearly 
a  regular  account  of  the  transactions ;  this  was  held  to  constitute 
A.  and  G^  partners  in  the  business  as  between  themselves.  Ogden 
v.  Astor,  4  Sand.,  311.  A  secret  partner  is  one  who  is  actually  a 
partner  by  a  participation  of  profit,  but  is  not  avowed  or  known 
to  be  such ;  and  a  dormant  partner  is  one  who  takes  no  share  in 
the  conduct  or  control  of  the  business  of  the  firm.  Both  of  these 
are  liable  to  creditors,  even  if  the  creditors  did  not  know  them  to 
be  members  of  the  firm,  on  the  ground  of  their  interest  and  par- 
ticipation in  the  profits,  which  constitute,  with  the  property  of 
the  firm,  the  funds  to  which  creditors  may  look  for  payment. 

Any  person,  therefore,  who  secretly  connects  himself  with  a 
firm  or  partnership,  furnishes  capital,  labor  and  skill,  and  secretly 
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receives  or  reserves  to  himself  a  participation  in  the  profits  of  the 
business,  stands  in  the  position  of  an  undisclosed  principal,  who 
has  contracted  in  the  name  of  an  agent,  and  is  liable  in  common 
with  the  acting  and  ostensible  partners  for  the  performance  of 
the  contracts  and  the  satisfaction  of  the  debts  and  liabilities  of  the 
copartnership.  Where  the  members  of  a  copartnership  agree  that 
the  business  of  the  concern  shall  be  carried  on  by  and  in  the  name 
of  one  of  the  copartners,  such  name  for  the  purposes  of  the  busi- 
ness of  the  firm,  is  its  copartnership  name,  and  by  it  the  several 
members  are  bound.  So  where  the  copartners  agree  that  the 
business  shall  be  carried  on  by  and  in  the  name  of  one  individual 
not  himself  interested,  his  name  is  the  copartnership  name,  and 
is  binding  upon  the  firm  when  used  in  its  business.  Bank  of 
Rochester  v.  Monteath,  1  Denio,  402;  Palmer  v.  Stephens,  1  Denio, 
472;  Rogers  v.  Coit,  6  Hill,  322;  South  Carolina  Bank  v.  Case,  8 
Barn.  &  Cress.,  427.a 

Partners  are  all  liable  for  articles  furnished  for  the  benefit  of 
the  firm,  though  the  vendor  does  not  know  of  the  existence  of  the 
firm,  and  though  he  supposes  that  he  is  dealing  with  an  individual 
partner,  and  he  gives  credit  to  him  as  an  individual  partner  by 
charging  him  alone  on  his  books.  Reynolds  v.  Cleveland,  4  Cow., 
282;  and  cases  cited.  But  where  the  vendor  relies  exclusively 
upon  the  credit  of  the  person  to  whom  he  sells,  and  prefers  to  sell 
to  him  instead  of  the  firm,  the  firm  will  not  be  liable.  Holcroft  v. 
Hoggins,  2  Man.,  Grang.  &  Scott,  488 ;  Faterson  v.  Gandasequi, 
15  East.,  62;  cited  S.  C,  2  Smith's  Lead.  Oases,  198;  Addison 
v.  Gandasequi,  4  Taunt.,  574;  2  Smith's  Lead.  Oases,  205;  Lloyd 
v.  Freshfield,  9  Dowl.  &  Ryl.,  19. 

SECTION  VIII. 

RETIRING   PARTNER. 

A  retiring  partner  who  thereafter  receives  a  share  of  the  profits 
is  still  liable,  though  this  is  not  the  rule  when  such  partner  is  to 
receive  a  mere  annuity  or  a  definite  sum,  which  is  a  personal 
charge  upon  the  former  remaining  partners.  Where  a  firm  has 
assumed  a  liability,  the  retirement  of  one  of  the  partners  will  not 
discharge  him  from  it,  though  the  remaining  partners  assume 
such  liability. b  The  defendants  were  partners,  and  as  such  con- 
tracted to  receive  and  sell  on  commission,  a  quantity  of  lumber 
which  was  to  be  forwarded  to  them  by  the  plaintiff.  Before  it 
was  all  sold,  Briggs,  one  of  the  firm,  retired,  and  the  business 
was  continued  by  Vose,  the  other  partner,  on  his  own  account; 
it  was  held  that  both  Briggs  and  "Vose  were  liable  to  account  to 
the  plaintiff  for  the  proceeds  of  the  lumber  received  by  Vose 
after  the  dissolution.  Briggs  v.  Briggs,  1  E.  P.  Smith,  471. 

Where  a  partner  has  been  known  publicly  as  a  member  of  the 
firm,  and  he  retires  from  business,  it  is  proper  to  give  public  notice 
of  the  fact.  If  he  neglects  to  do  so,  he  will  be  liable  for  the 
debts  of  the  firm  which  are  contracted  after  his  retirement,  if 
the  debt  is  contracted  with  persons  who  knew  that  lie  was  formerly 
(o)  Nora:  121.       (6)  Note  122.     ' 
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a  member  of  the  firm,  and  they  have  no  knowledge  that  he  is  not 
still  a  member  of  it.    And  if  his  name  is  employed  as  a  part  of  the 
firm  name,  and  it  is  still  employed  as  a  part  of  the  firm  name  with 
his  consent,  and  after  his  retirement,  he  will  be  liable  as  a  nomi 
rial  partner,  although  he  has  no  interest  in  the  business. 

By  permitting  his  name  to  be  used  as  a  partner,  he  induces 
other  persons  to  give  credit  to  the  firm,  which  they  would  not  do 
were  it  known  that  he  was  not  a  member  of  it.  Arid  under  such 
circumstances  he  ought  to  be  bound  to  pay  a  debt  which  was 
incurred  on  the  faith  that  he  was  liable  for  its  payment. 

If  neither  public  notice  has  been  given  of  the  dissolution,  nor 
special  notice  to  persons  dealing  with  the  firm,  an  acceptance  of 
a  bill  by  one  partner,  in  the  partnership  name,  will  bind  the  others. 
Eetcham  v.  Clark,  6  Johns.,  144.  But,  where  one  was  a  dormant 
partner,  and  his  name  was  not  known  as  a  partner  to  the  per- 
sons dealing  with  the  firm,  and  he  retired  without  giving  notice 
of  it,  he  was  held  not  liable  for  debts  contracted  by  the  firm 
after  his  retirement.  Kelley  v.  HwrTburt,  5  Cow.,  534 ;  Davis  v. 
Alien;  3  Oomst.,  168. 

When  a  partner  retires  from  the  firm,  and  a  new  firm  name  is 
adopted  by  the  remaining  partners,  and  a  debt  is  contracted  in  the 
name  of  the  new  firm,  the  retiring  partner  will  not  be  liable  for 
such  debt  on  the  ground  that  he  omitted  to  give  notice  4of  his 
retirement.  Kirby  v.  Hewitt,  26  Barb.,  607 ;  and  see  JBrrata,  27 
Barb.  Where  a  person's  name  is  not  used  as  a  member  of  the 
firm,  but  it  is  known  to  persons  who  deal  with  the  firm  that  he  is 
a  partner,  he  will  be  liable  to  such  persons  for  debts  contracted 
to  them  by  the  firm  after  his  retirement,  if  no  notice  is  give?*  to 
them  by  the  retiring  partner.  Davis  v.  Allen,  3  Oomst.,  168.  As 
to  other  notice  necessary  in  case  of  dissolution  of  the  firm,  the 
subject  will  be  discussed  hereafter. 

SECTION  IX 

SURVIVORSHIP. 

Partners  are  joint  tenants  in  their  stock  in  trade  ;  but  without 
the  right  of  survivorship.  On  the  death  of  one  partner,  his  repre- 
sentatives become  tenants  in  common  with  the  survivor,  and  with 
respect  to  choses  in  action,  survivorship  so  far  exists  at  law,  that 
the  remedy  to  reduce  them  into  possession  vests  exclusively 
in  the  survivor  for  the  benefit  of  all  the  parties  in  interest. 
But  no  partner  has  an  exclusive  right  to  any  part  of  the  joint 
stock,  until  a  balance  of  accounts  is  struck  between  him  and 
his  copartners,  and  the  account  of  his  interest  accurately  ascer- 
tained. The  interest  of  each  partner  in  the  partnership  property 
is  his  share  in  the  surplus,  after  the  parnership  accounts  are  set- 
tled, and  all  just  claims  satisfied ;  and  it  follows,  that  no  suit 
at  law  can  be  maintained  by  one  partner  against  his  copartner 
until  a  final  settlement  has  been  made,  and  the  balance  ascer 
tained,  and  a  promise  made  to  pay  it. 

Wait        37 
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SECTION  X 

MMITED   PARTNERSHIP   AND   SPECIAL   PARTNERS   UNDER   STATUTE. 

A  partnership  may  be  limited,  or  it  may  be  general.  We  have 
already  seen  that  a  partnership  may  extend  to  all  the  busi- 
ness done  by  the  partners,  or  to  a  portion  of  it,  or  to  a  single 
transaction.  Ante,  285.  It  is  a  general  rule  that  each  of  the 
partners  is  liable  for  all  of  the  debts  and  obligations  of  the  firm. 
At  the  common  law  there  is  no  limited  responsibility  of  partners. 
But,  by  the  statutes  of  this  state,  there  may  be  partnerships 
created  in  which  there  are  general  partners  who  are  liable  gene- 
rally for  the  entire  debts,  &c,  of  the  partnership,  while  there 
may  be  special  partners  who  are  not  liable  beyond  the  amount  of 
capital  which  they  put  into  the  business.  3  E.  S.,  61,  62,  63,  64, 
65,  5th  ed. ;  see  Laws  of  1864,  ch.  43.  Some  of  the  principal  fea- 
tures of  the  statute  are  as  follows : 

The  business  which  may  be  transacted  in  this  manner  may  be 
mercantile,  mechanical,  or  manufacturing  within  this  state,  but 
it  does  not  authorize  the  business  of  banking  or  of  insurance. 

There  must,  of  course,  be  at  the  least  two  persons  to  form  any 
partnership,  whether  under  the  statute  or  at  common  law."  The 
statute  provides  that  there  shall  be  one  or  more  general  partners, 
who  shall  be  jointly  and  severally  liable  as  general  partners 
usually  are;  that  there  may  be  one  or  more  special  partners,  who 
shall  contribute  in  cash,  a  specific  sum,  as  capital  to  the  common 
stock,  and  such  partners  are  not  liable  beyond  the  sum  so  paid 
in.  The  general  partners  transact  the  firm  business,  and  the 
special  partners  are  not  authorized  to  sign  for  the  partnership 
nor  to  bind  it  by  transacting  business.  If  a  special  partnei 
assumes  to  act  in  the  business  of  the  firm,  except  in  the  cases 
and  in  the  manner  specified  by  the  statute,  he  renders  himself 
liable  as  a  general  partner.  A  certificate  must  be  made  and 
acknowledged  and  filed  in  the  county  clerk's  office.  So  there 
must  be  an  affidavit  of  one  of  the  general  partners,  showing 
that  the  cash  capital  is  actually  paid  in  by  the  special  partners. 
Until  the  statute  has  been  complied  with,  the  parties  are  all 
liable  as  general  partners.  The  terms  of  the  partnership  must 
be  duly  published,  and  if  they  are  not,  the  special  partners  will  be 
liable  as  general  partners.  The  13th  section  of  the  law  in  relation 
to  limited  partnerships  was  amended  by  Laws  1864,  ch.  43,  so 
as  to  read  as  follows : 

l§  13.  The  business  of  the  partnership  shall  be  conducted  under 
a  firm  in  which  the  names  of  all  the  general  partners  shall  be 
inserted,  except  that  where  there  are  two  or  more  general 'part- 
ners the  firm  name  may  consist  of  either  one  of  such  general 
partners,  with  the  addition  of  the  words  "  and  company ;"  and 
if  the  name  of  any  special  partner  shall  be  used  in  such  firm,  with 
his  privity,  he  shall  be  deemed  a  general  partner ;  but  the  said 
partnership  shall  put  upon  some  conspicuous  place  on  the  out- 
side, and  in  front  of  the  building  in  which  it  has  its  chief  place 

(a)  Amended,  vol.  2,  1200.        (6)  Amended,  vol.  2,  1200. 
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of  business,  some  sign,  on  which  shall  be  painted,  in  legible 
English  characters,  all  the  names  in  full  of  all  the  members  of 
said  partnership,  and  in  default  thereof  no  action  shall  be  abated 
or  dismissed  by  reason  of  the  proof  of  plaintiff  of  the  partnership 
failing  to  meet  the  allegations  of  his  pleading  as  to  the  names  and 
number  of  the  partnership ;  but  the  pleading  may  be  amended 
on  the  trial  to  conform  to  the  proof  in  that  respect  without  costs 

$  2.  Nothing  in  this  act  contained,  shall  be  taken  or  construed 
to  limit  or  affect  any  right  of  action,  or  action,  or  proceeding  now 
existing  or  commenced. 

A  misstatement  as  to  the  amount  of  the  capital  contributed 
will  render  a  special  partner  liable  as  a  general  partner.  Smith  v. 
Argall,  6  Hill,  479 ;  8.  C,  3  Denio,  435.  The  business  of  the  firm 
must  be  conducted  in  the  name  of  the  general  partners  alone,  and 
without  the  words,  "  and  company,"  or  other  similar  words.  Suits 
may  be  brought  against  the  general  partners  alone.  The  capital 
stock  cannot  be  withdrawn  so  as  to  impair  the  original  amount 
paid  in.  There  cannot  be  any  general  assignment  of  the  property 
of  the  firm,  giving  preferences,  &c. 

It  may  be  stated,  as  a  general  rule,  that  any  material  omission 
in  complying  with  the  provisions  of  the  statute,  or  any  direct 
and  material  disregard  of  them  will  render  a  special  partner 
liable  as  a  general  partner.  See  Beers  v.  Reynolds,  1  Kern.,  97. 
Where  a  special  partner  does  not  pay  in  cash,  the  amount  of 
capital  agreed  to  be  contributed  by  him,  but  makes  the  payment 
in  goods,  &c,  this  is  not  a  compliance  with  the  statute,  and  if  an 
affidavit  is  made  that  all  the  payments  were  made  in  cash,  that 
will  not  relieve  such  special  partner  from  liability  as  a  general 
partner  for  all  the  debts  of  the  firm.  Haviland  v.  Chace,  39 
Barb.,  283.  These  are  some  of  the  general  features  of  the  act, 
and  for  a  more  accurate  view  of  the  statute,  it  must  be  examined 
as  well  as  the  adjudged  cases  upon  the  construction  of  its  pro- 
visions. See  3  Kent,  34. 

SECTION  XI. 

JOINT   STOCK   COMPANIES. 

There  is  one  kind  of  partnership  which  is  quite  common  in 
practice,  and  it  sometimes  involves  important  interests  of  the 
parties  who  are  members  of  it.  When  a  large  capital  is  required, 
and  the  business  requires  a  different  mode  of  management  from 
that  of  an  ordinary  partnership,  the  parties  frequently  organize  a 
joint  stock  company  or  association.  This  contract,  like  all  other 
agreements,  will  be  entirely  valid  as  between  the  parties  to  it  if 
its  provisions  are  legal.  If  the  contract  provides  that  the  shares 
of  stock  shall  be  assignable,  as  is  generally  the  case,  one  result  of 
the  arrangement  will  be,  that  there  may  be  a  continual  change 
in  the  members  of  the  company.  Each  shareholder  will  be  a 
member  so  long  as  he  is  the  owner  of  stock  and  no  longer.  But, 
if  debts  are  incurred  while  any  person  is  a  member,  a  transfer  of 
his  share  of  the  stock  will  not  discharge  him  from  liability  to 
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pay  such  debt  to  the  creditor  of  the  company.  As  between  the 
parties  themselves,  they  may  make  a  valid  agreement  as  to  the 
liability  of  any  or  all  of  the  parties  in  consequence  of  a  change 
in  the  members.  But  such  arrangement  will  not  be  binding 
upon  the  creditors  of  the  company,  unless  they  explicitly  agree 
or  consent  to  be  governed  by  the  agreement,  in  which  case  they 
would  be  concluded  by  such  consent.  It  is  said  that  if  creditors 
deal  with  such  companies,  with  full  notice  of  such  stipulations  in 
the  company  agreement,  they  will  be  bound  by  them,  since  their 
acts  would  then  be  equivalent  to  an  agreement  upon  their  part 

The  members  of  a  joint  stock  company  are  all  liable  for  the 
entire  debts  of  the  concern,  in  the  same  manner  and  to  the  same 
extent  as  in  any  ordinary  partnership.  Wells  v.  Gates,  18  Barb., 
554;  Cross  v.  Jackson,  5  Hill.,  478,  480;  Townsend  v.  Goewey, 
19  Wend.,  424,  425;  Witherhead  v.  Allen,  28  Barb.,  661,  667. 
Where  the  articles  of  association  provide  that  an  action  for  recov- 
ering the  amount  of  shares  due  from  each  member,  may  be  made 
in  the  name  of  particular  persons  as  trustees,  the  latter  may 
maintain  an  action  in  their  own  names  for  that  purpose.  Gross  v. 
Jaclcson,  5  Hill,  478,  480.  And  the  rule  is  the  same  notwith- 
standing such  trustees  are  members  of  the  association,  and,  there- 
fore, partners  with  the  persons  sued.  Townsend  v.  Goewey,  19 
Wend.,  424.  All  such  joint  stock  companies  or  associations 
appoint  such  officers  as  a  president,  secretary,  treasurer,  and  the 
like  for  the  transaction  of  business.  And,  it  is  now  provided  by 
statute,  that  actions  may  be  brought  by  or  against  such  presi- 
dent or  treasurer  for  the  time  being,  which  shall  have  the  same 
effect  as  though  all  the  parties  were  named  as  parties  to  the 
action.  3  E.  S.,  777,  §  122,  5th  ed;  Laws  1849,  chap.  258,  §  1. 
The  president  or  treasurer  is  not  personally  liable  to  pay  the  debt 
or  demand  sued  for,  though  he  is  liable  in  the  same  manner  that 
the  other  stockholders  are.  lb.,  §  124.  A  judgment  must  be 
obtained  against  such  president  or  treasurer,  and  an  execution 
returned  unsatisfied  before  an  action  can  be  maintained  against 
the  stockholders.  3  E.  S.,  777,  §  125,  5th  ed. ;  Laws  1849,  chap. 
258,  §  4,  as  amended  1853,  chap.  153.  But  after  the  return  of 
such  execution,  unsatisfied  in  whole  or  in  part,  an  action  may  be 
maintained  against  any  or  all  of  the  members,  in  the  same  man- 
ner that  it  may  be  done  in  the  case  of  an  ordinary  partnership.  lb. 

The  rights  of  creditors  are  not  affected  by  the  death,  removal 
or  resignation  of  officers,  or  shareholders,  or  the  sale  or  transfer  of 
stock,  nor  will  such  acts  or  events  operate  as  a  dissolution  of  the 
company.  lb.  The  statute  is  not  to  be  construed  as  conferring 
upon  such  association  any  of  the  rights  or  privileges  of  corpora- 
tions, except  so  far  as  they  are  expressly  specified.  3  E.  S.,  778, 
§  126;  779,  §  133,  5th  ed.;  Laws  1849,  chap.  258,  §  5,  as  amended 
1853,  chap.  153 ;  Laws  1854,  chap.  245,  $  3.  It  has  been  held  at 
a  special  term  of  the  supreme  court,  that  the  capital  of  such  com- 
panies was  liable  to  taxation  as  a  corporation.  Sandford  v.  Su> 
pervisors  of  N.  T.,  15  How.  Pr.,  172. 
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The  statute  authorizing  the  president  of  the  company  to  sue 
in  his  own  name,  does  not  confer  any  right  of  action  except  in 
such  cases  as  those  in  which  the  members  of  the  company  could 
have  sued  before  the  statute  was  enacted.  The  intent  of  the 
statute  was  to  obviate  the  inconvenience  of  joining  all  the  share- 
holders or  associates  as  parties ;  to  facilitate  an  existing  right  of 
action,  and  not  to  create  a  new  one.  Corning  v.  Greene,  23  Barb., 
33;  and  see  Tibbetts  v.  Blood,  21  Barb.,  650.  Joint  stock  com- 
panies and  corporations  differ  materially  in  one  respect.  In  the 
case  of  the  former,  each  member  of  the  association  is  liable  for 
the  payment  of  the  entire  debts  of  the  association  without  refer-t 
ence  to  the  amount  of  his  stock,  while  in  the  case  of  corporations 
which  are  duly  incorporated,  each  member  is  merely  liable  to  the 
extent  of  his  interest  in  the  stock,  unless  the  particular  act  of 
incorporation  provides  otherwise.  As  to  corporate  liabilities,  see 
corporation.  Ante,  275 

SECTION  XEL 

EIGHTS,    DUTIES   AND   LIABILITIES   OF  PARTNERS. 

In  all  ordinary  general  partnerships,  there  are  certain  rights  and 
duties  which  equally  affect  all  the  members  of  the  firm.  Mutual 
confidence  is  of  the  first  importance  in  all  such  enterprises,  and 
without  this  it  will  be  impossible  for  any  firm  to  carry  on  business 
for  any  length  of  time,  or  with  any  great  degree  of  success. 
Every  act  of  fraud  by  one  partner,  towards  an  other,  is  not  only 
destructive  of  the  general  interests  of  the  firm,  but  it  is  in  the 
highest  degree  criminal  in  the  judgment  of  a  pure  conscience, 
and  in  many  cases  in  a  court  of  law.a  But  it  is  not  gross  frauds 
alone  that  are  objectionable;  there  ought  not  to  be  any  attempt, 
on  the  part  of  any  partner,  to  secure  to  himself  any  undue  ad- 
vantage, by  any  intrigues,  for  his  personal  benefit. 

It  is  the  duty  of  each  partner  to  devote  himself  to  the  interests 
of  the  concern,  and  to  exercise  due  diligence  and  skill  for  the 
promotion  of  the  common  benefit  of  the  partnership.  And  he 
ought  not  to  engage  in  any  other  business  which  will  require  so 
much  of  his  time  or  skill  as  to  interfere  with  his  partnership  re- 
lations, nor  ought  he  to  engage  in  any  other  business  whose 
interests  will  necessarily  clash  with  those  of  the  firm.  From  this 
results  the  well  settled  rule,  that  whatever  either  of  the  partners 
may  do  about  the  common  business,  he  will  not  be  entitled  to  any 
compensation  or  reward  except  his  proper  share  of  the  profits  of* 
the  concern.  Caldivell  v.  Leiber,  7  Paige,  483 ;  Franklin  v.  Robin- 
son, 1  Johns.  Oh.,  157,  165;  Bradford  v.  Kimberty,  3  Johns.  Oh., 
431 ;  Paine  v.  Thatcher,  25  wend.,  450.  And  there  is  no  difference 
in  this  respect,  though  the  duties  performed  by  the  partners  have 
been  very  unequal  in  amount  and  value.  The  reason  is,  that 
each  partner,  in  taking  care  of  the  partnership  business,  is  in  fact 
taking  care  of  his  own  interest,  and  is  performing  his  own  duties 
and  obligations,  and  his  personal  skill,  ability  and  diligence  in  so 
doing  constitute  a  part  of  the  consideration  upon  which  the  othei 

(a)  Note  123. 
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partners  have  entered  into  the  partnership ;  and  the  law  nevei 
undertakes  to  measure  and  to  settle  between  the  partners  their 
various  and  unequal  services  bestowed  on  the  joint  business.  lb. 
But,  partners  may,  by  express  agreement,  provide  that  any  part- 
ner shall  be  paid  for  any  portion  of  his  services  which  he  renders 
more  than  an  other,  and  this  agreement  will  be  valid  and  binding. 
lb.  Hasbrouck  v.  Ohilds,  3  Bosw.,  105.  It  is  also  the  duty  of  a 
partner  to  keep  fair  and  precise  accounts,  and  to  have  them 
always  ready  for  the  inspection  of  any  other  partner.  Beacham  v. 
JEckford,  2  Sandf.  Oh.,  116 ;  Bowe  v.  Wood,  2  Jac.  &  Walk.,  558. 
Ordinarily,  each  member  of  the  firm  has  an  equal  authority  in  the 
management  of  the  concern,  though  this  may  be  changed  by 
agreement,  or,  as  in  the  case  of  limited  partnership,  the  general 
partners  must  transact  the  business.  Ante,  290.  Although  one 
partner  cannot  introduce  a  new  partner  into  the  firm  without  the 
consent  of  the  others,  ante,  279,  yet,  any  partner  may  enter  into  a 
sub-partnership  with  a  third  person,  and  divide  the  profits  with  him. 
The  prosperity  of  a  partnership  depends  much  upon  the  man- 
ner in  which  its  affairs  are  managed.  And  as  each  partner  usually 
has  an  equal  voice  in  its  concerns,  and  as  he  sometimes  acts  in 
behalf  of  the  whole  firm,  much  depends  upon  the  prudence  of 
all  the  members  of  it.  If  one  partner  acts  for  the  firm  and  makes 
an  advantageous  contract,  or  secures  an  important  interest,  each 
of  the  members  of  the  firm  is  entitled  to  an  equal  share  of  the 
profit.  So,  on  the  other  hand,  if  one  partner  makes  a  contract 
for  the  firm  which  results  disastrously  to  its  interests,  each  of  the 
members  must  bear  a  portion  of  the  loss.  This  results  from 
the  nature  of  a  partnership  contract.  It  is  a  contract  founded 
upon  dividing  profits  and  sharing  losses,  and  in  which  each  of  the 
firm  may  act  on  behalf  of  its  entire  number.  It  is  a  general  rule 
that  no  member  of  a  partnership  can  do  any  act  or  make  any 
contract,  which  will  bind  the  firm,  if  the  act  done  or  the  contract 
made  is  entirely  outside  of  the  partnership  business.  So,  on  the 
other  hand,  the  entire  firm  will  be  bound  by  the  acts  or  the  con- 
tracts of  any  of  the  partners,  if  the  act  or  the  contract  is  within 
the  scope  of  the  partnership  business,  and  it  is  done  for  the  pur- 
pose of  carrying  on  its  ordinary  business  transactions.  Where 
the  business  of  the  partnership  is  the  buying  and  selling  of  mer- 
chandise, each  of  the  partners  may  purchase  such  goods  as  he 
deems  advantageous,  and  so  he  may  sell  any  or  all  of  the  goods 
in  the  usual  course  of  the  business.  And  for  the  purpose  of  car- 
rying on  the  business,  he  may  contract  debts,  give  notes,  accept 
bills,  give  receipts,  and  do  all  other  acts  necessary  and  proper  to 
be  done.  Colly,  on  Part.,  348,  §  384.  A  promissory  note,  given 
by  one  of  the  firm  in  the  course"  of  business,  is  binding  upon  all 
the  members  of  it.  Parol  authority  to  an  agent  or  attorney  to 
execute  promissory  notes  in  the  name  of  the  partnership  firm,  is 
sufficient  to  bind  the  firm.  Bank  of  North  America  v.  Embury,  33 
Barb.,  323.  And  where  an  agent  has  been  appointed  by  two 
partners,  either  of  them  may  revoke  the  authority  so  given. 
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Where  a  partnership  was  dissolved,  and  the  partners,  who  were 
two  in  number,  appointed  an  agent  to  collect  the  debts  of  the 
firm,  for  the  purpose  of  paying  debts,  and  a  debtor  had  promised 
to  pay  the  sum  due  from  him,  to  the  agent,  it  was  held  that  one 
of  the  partners  had  a  right  to  revoke  the  authority  of  the  agent, 
and  to  collect  the  debt  himself,  which  would  be  a  bar  to  an  action 
in  the  names  of  the  members  of  the  firm.  Bristow  v.  Tayhr,  2 
Stark,  50.  Either  partner  may  act  in  behalf  of  the  entire  firm, 
in  the  ordinary  business  which  it  transacts,  especially  if  such 
partner  has  frequently  done  similar  acts  with  the  knowledge  and 
consent  of  the  other  members.  Williamson  v.  Johnson,  1  Barn.  & 
Cress.,  146.  The  contracts  which  may  be  made  by  a  firm  must  be 
numerous  and  varied  in  their  character,  since  they  may  embrace 
all  dealings  which  relate  to  the  general  business  ;  and  since  each 
partner  is  authorized  by  law  to  act  for  the  whole  firm  in  such 
business,  it  will  be  seen  that  the  authority  of  each  partner  is  very 
extensive  indeed.  It  may  also  be  stated  that,  as  a  general  rule, 
neither  of  the  partners  can  bind  the  firm  by  any  contract  which 
does  not  relate  to  the  business  of  the  firm,  unless  it  is  some 
business  which  such  partner  has  been  permitted  to  transact  in 
the  firm  name,  with  the  knowledge  and  consent  of  all  the  mem- 
bers. Where  it  appeared  that  two  partners  had  repeatedly,  with 
the  knowledge  and  assent  of  the  other,  indorsed  accommodation 
notes  in  the  firm  name,  it  was  held  that  this  was  not  sufficient 
evidence  that  either  of  them  was  authorized  to  sign  the  firm  name 
to  a  note,  as  maker  and  surety.  Early  v.  Heed,  6  Hill,  12.  But 
where  one  of  the  partners  is  accustomed  to  signing  the  name  of 
the  firm,  as  accommodation  sureties  for  a  third  person,  with  the 
knowledge  and  consent  of  the  other  partners,  a  note  so  given  will 
bind  the  firm.  Butler  v.  Stocking,  4  Seld.,  408.  And  such  know- 
ledge may  be  shown  by  circumstances,  such  as  when  the  partner 
is  informed  of  such  signatures  of  the  firm  name  by  his  associate, 
and  his  reply  that  it  was  all  right,  &c.  lb.  Where  both  partners 
in  a  firm  have  been  accustomed  to  act  under  an  agreement  made 
by  one  of  them,  in  the  name  of  the  firm,  though  without  previous 
authority,  for  the  assumption  of  liabilities  not  within  the  scope 
of  the  partnership,  such  as  indorsing  accommodation  paper, 
neither  partner  can  repudiate  obligations  thus  assumed  towards 
persons  with  whom  such  an  agreement  was  made  and  such  deal- 
ings were  had.  Mechanics'  Bank  v.  Livingston,  33  Barb.,  458.  A 
partner  in  a  mercantile  or  trading  firm  may  draw,  accept  or  indorse 
bills  of  exchange  and  promissory  notes  in  the  trading  name  of  the 
firm,  so  as  to  bind  the  partnership,  because  the  drawing,  accept- 
ing and  negotiating  bills  and  notes  are  usual  and  necessary  acts 
for  the  purpose  of  carrying  on  the  trade  and  business  of  a  mercan- 
tile firm. 

Every  one  of  the  partners  is  liable  upon  such  bills  and  notes, 
whether  his  individual  name  is  or  is  not  used  in  the  collective 
name  of  the  firm,  and  whether  it  does  or  does  not  appear  upon 
the  face  of  the  instrument,  and  whether  such  partner  is  a  dormant 
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and  secret,  or  a  known  and  active  member  of  the  copartnership, 
and  whether  the  proceeds  of  such  bill  or  note  are  dedicated  and 
appjied  to  partnership  purposes,  or  to  the  private  use  of  the  indi- 
vidual partner.  Bank  of  South  Carolina  v.  Case,  8  Barn.  &  Cress., 
427 ;  Staats  v.  Howlett,  4  Denio,  559.  But  if  the  taker  or  holder 
of  such  bill  or  note  knew  at  the  time  he  received  it  that  the  trans- 
action was  not  a  partnership  transaction,  but  the  private  affair 
and  dealing  of  the  single  partner,  the  other  members  of  the  firm 
would  not  be  bound  by  it,  nor  liable  thereon. 

So  a  bill  or  note  drawn  in  the  name  of  the  firm,  and  used  by 
one  partner  in  paying  his  private  debt,  which  previously  existed, 
will  not  bind  the  firm.  Green  v.  Deakin,  2  Stark.,  347;  Elliott  v.' 
Dudley,  19  Barb.,  326.a  But  if  a  note  is  given  or  a  bill  is  accepted 
by  one  member  of  the  firm  in  the  firm  name,  to  raise  money, 
which  is  applied  by  such  partner  to  his  private  use  instead  of  that 
of  the  firm,  the  partners  will  all  be  bound,  if  the  money  was  so 
advanced,  or  the  note  or  bill  is  held  by  one  who  acted  in  good 
faith  in  advancing  the  money,  or  in  taking  such  bill  or  note. 
Wells  v.  Evans,  20  Wend.,  251;  Yallett  v.  Parker,  6  Wend.,  615. 

So  where  a  promissory  note  is  made  by  a  partnership  firm  to 
one  of  its  members  for  money  advanced  by  him  to  the  firm,  and 
the  note  is  indorsed  by  the  payee  to  an  other,  after  maturity,  the 
holder  may  maintain  an  action  thereon  against  the  makers. 
Sherwood  v.  Barton,  36  Barb.,  284.b 

Where  one  member  of  a  firm  makes  a  note  in  the  name  of  the 
firm,  and  puts  it  in  circulation,  and  it  is  shown  that  it  was  made 
without  the  knowledge  or  consent  of  the  other  partners,  and  for 
a  matter  not  relating  to  the  partnership  business,  an  indorsee 
cannot  recover  against  the  latter  without  proof  that  he  took  it 
before  maturity  in  good  faith,  and  for  value.  Evidence  that  such 
note,  with  others,  was  "passed  to  the  plaintiffs  for  goods  sold," 
and  that  "these  notes  were  left  with  the  plaintiffs  as  collateral 
security,"  is  not  sufficient  to  establish  that  the  plaintiffs  parted 
with  the  goods  on  the  credit  and  security  of  the  note.  Clark  v. 
Dearborn,  6  Duer,  309.  The  same  is  true  as  to  a  note  made  by 
one  member  of  a  firm,  in  the  firm's  name,  after  its  dissolution, 
and  lent  to  the  payees,  without  the  authority  or  consent  of  the 
other  partner.  lb.  In  a  suit  upon  a  promissory  note  made  in  the 
name  of  the  firm,  without  authority,  by  a  retired  partner,  evi- 
dence is  admissible  that  the  partners  had  paid  a  judgment  reco- 
vered by  default  upon  an  other  note  made  at  about  the  same  time 
and  under  the  same  circumstances.  City  Bank  of  Brooklyn  v. 
Dearborn,  6  E.  P.  Smith,  244. 

Where  a  partner  who  is  accustomed  to  issuing  notes  in  behalf 
of  the  firm,  indorses  a  note  in  a  name  differing  from  that  of  the 
partnership,  and  one  which  the  partnership  has  not  previously 
used,  if  the  name  used  substantially  describes  the  firm,  they  will 
be  bound.  But  if  the  name  so  far  varies  that  the  indorser  must 
be  taken  to  have  issued  the  note  on  his  own  account,  the  firm 
will  be  discharged.  Faith  v.  Richmond,  11  Ad.  &  Ell.,  339. 

(o)  Note  124.       (6)  Note  125. 
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In  partnerships  not  of  a  mercantile  or  trading  character,  the 
authority  of  one  partner  to  give  a  note  which  will  bind  the  firm, 
does  not  exist. 

In  professional  partnerships  where  it  is  not  usual,  nor  necessary 
for  the  purpose  of  carrying  on  the  business  of  the  firm,  that  bills 
or  notes  should  be  made,  accepted  or  negotiated,  oue  partner  has 
no  implied  authority  to  pledge  the  credit  of  the  firm  by  such  bills 
or  notes.  Hedley  v.  Bainbridge,  3  Ad.  &  Ell.  N".  S.,  316.  And 
this  is  the  rule,  notwithstanding  the  note  was  given  for  a  debt 
which  was  due  from  the  firm.  lb.  Dickinson  v.  Valpy,  10  Barn. 
&  Oress.,  138;  Greenslade  v.  Bower,  7  Barn.  &  Cress.,  635,  639, 

HOLROYD,   J. 

One  partner  is  not  authorized  to  bind  the  partnership  by  a 
guaranty  of  the  debt  of  a  third  person,  without  a  special  authority 
for  that  purpose,  or  one  to  be  implied  from  the  common  course 
of  the  business,  or  the  previous  course  of  dealing  between  the 
parties,  unless  the  guaranty  be  afterwards  adopted  and  acted 
upon  by  the  firm.  Butler  v.  Stocking,  4  Seld.,  408 ;  Austin  v.  Yan- 
dermark,  4  Hill,  259;  Colly,  on  Part.,  §  421;  3  Kent.,  47. 

A  guaranty  to  be  binding,  must  have  reference  to  the  regular 
course  of  the  partnership  business,  and  it  must  be  confined  to 
advances  made  or  credit  given  to  the  partnership  as  constituted 
at  the  time  of  the  guaranty.  The  form  in  which  the  guaranty 
is  made  will  not  make  any  difference  as  to  its  validity,  whether 
it  be  a  formal  guaranty,  or  an  accommodation  note,  acceptance, 
or  indorsement.  In  no  case  will  it  be  valid,  unless  it  is  made 
by  the  authority  of  all  the  members  of  the  firm,  either  express 
or  implied.  Such  authority  may  be  given  in  express  terms,  be 
implied  from  previous  dealings,  or  be  ratified  by  a  subsequent 
assent. 

Each  of  the  partners  is  authorized  by  law  to  give  a  receipt  in 
the  name  of  the  firm  for  all  moneys  paid,  or  for  any  other  thing 
which  the  firm  has  received  through  any  of  its  members,  or  by 
any  authorized  agent  of  such  firm.  So  any  partner  may  give  a 
valid  release  of  any  claim  or  demand  which  the  firm  has  against 
any  person,  on  his  paying  or  satisfying  such  claim  or  demand. 
Pierson  v.  Hooker,  3  Johns.,  68;  Bulkley  v.  Dayton,  14  Johns., 
387.  One  partner  may  sign  a  composition  deed,  and  release  a 
part  of  a  debt  due  to  the  partnership.  Bruen  v.  Marquand,  17 
Johns.,  58. 

The  admissions  of  one  partner  in  relation  to  the  partnership 
business  are  evidence  against  all  the  partners.  A  declaration 
by  either  of  the  partners  that  he  is  a  member  of  a  firm  will  be 
evidence  as  against  himself;  but  his  admissions  are  not  legal  evi- 
dence to  prove  that  an  other  person  is  a  partner.  In  such  cases, 
the  admission  of  each  person  is  evidence  as  against  himself,  to 
prove  him  a  partner,  but  it  is  no  evidence  against  the  others. 
McPherson  v.  Bathbone,  7  Wend.,  216;  Kvrby  v.  Hewitt,  26 
Barb.,  607;  Davidson  v.  Hutchins,  1  Hilt.,  123.  When  either  of 
the  partners  does  an  unauthorized  act,  the  firm  may  ratify  it  sc 
Wait        38 
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as  to  be  binding  on  all  the  partners.  And  where  one  partner, 
without  authority  aud  for  his  own  exclusive  benefit,  made  a 
promissory  note  in  his  own  name,  and  indorsed  it  with  the  firm 
name,  and  the  indorsee  took  the  note  with  full  knowledge  of  the 
facts,  it  was  held  that  the  copartner  of  the  maker  might  ratify 
such  note  by  a  subsequent  promise  to  pay  it  without  any  new 
consideration,  and  that  such  promise  was  valid.  Commercial  Bank 
v.  Warren,  1  B.  P.  Smith,  577.  But  where  such  a  note  is  made 
and  turned  out  by  one  partner  to  secure  his  individual  debt 
previously  existing,  it  must  be  shown  that  the  other  partners 
subsequently  expressly  assented  to  the  arrangement.  Proof  that 
they  knew  of  the  transaction  after  it  had  taken  place,  is  not  of  itself 
a  sufficient  assent.  Elliott  v.  Dudley,  19  Barb.,  326.  They  need 
not  deny  their  liability  until  sued  as  indorsers.  lb.  Whenever 
it  is  necessary  to  give  notice  to  a  firm  in  any  proceeding  or  busi- 
ness, it  will  be  sufficient  to  give  notice  to  one  of  the  partners, 
which  will  be  a  legal  notice  to  all  the  members  of  it.  So  know- 
ledge by  one  partner  of  any  fact  which  bears  upon  a  question  of 
good  faith  in  a  transaction,  is  knowledge  by  all. 

As  a  general  rule  it  is  settled  that  one  partner  can  not  enter 
into  agreements  under  seal  which  will  bind  the  firm,  by  way  of 
creating  a  charge  or  liability.  But  if  such  instrument  is  made 
with  the  assent  of  the  other  partners  it  will  be  valid,  whether  such 
assent  be  given  at  the  time  of  executing  it,  or  subsequently. 
Smith  v.  Kerr,  3  Oomst.,  144;  though  it  has  been  seen,  ante,  297, 
that  either  partner  may  release  a  claim  due  to  the  firm.  In  all  the 
ordinary  business  transactions  of  a  firm  the  action  of  a  majority 
is  binding  upon  all  the  members  of  it.  And  each  partner  may 
bind  his  copartner  by  any  contract  within  the  scope  of  the  copart- 
nership business,  so  long  as  the  partnership  relation  continues, 
notwithstanding  the  objections  of  some  of  the  firm.  Wilkins  v. 
Pearce,  5  Denio,  541. 

But  no  number  of  partners  less  than  the  whole  firm  can  sub- 
mit a  partnership  claim  or  demand  to  arbitration.  Stead  v.  Salt, 
3  Bing.,  101 ;  Harrington  v.  Higham,  15  Barb.,  524;  Harrington  v. 
Higham,  13  Barb.,  660;  McBride  v.  Hagan,  1  Wend.,  326.  The 
rule  is  the  same  whether  the  submission  be  under  seal  or  by  a 
simple  agreement  not  under  seal,  or  even  by  a  verbal  submission. 
Harrington  v.  Higham,  13  Barb.,  660. 

The  submission,  however,  will  be  binding  upon  the  party  who 
made  it,  and  upon  the  opposite  party.  lb. 

One  partner  cannot  confess  a  judgment  which  is  binding  upon 
any  partner  except  him  who  so  confessed  it.  Binney  v.  Le  Gal,  19 
Barb.,  592;  JEverson.v.  Qehrman,  10  How.  Pr.,  301;  Crane  v. 
French,  1  Wend.,  311." 

Nor  can  one  partner  make  a  valid  assignment  of  the  partner- 
ship property  in  trust  for  the  payment  of  the  debts  of  the  firm, 
unless  it  is  done  under  some  circumstances  of  a  peculiar  charac- 
ter which  will  take  the  case  out  of  the  general  rule.b  If  all  the 
partners  are  where  they  may  be  consulted,  but  are  not ;  or  if  they 
(a)  Note  126.       (b)  Note  127. 
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are  consulted,  and  one  or  some  of  them  refuse  their  consent,  such 
an  assignment  cannot  be  made  by  one  or  more  of  the  partners. 
Deming  v.  Colt,  3  Sand.,  284.  Where  a  partnership  consists  of 
four  members,  two  of  whom  are  absent  from  the  state  on  busi- 
ness of  the  firm,  the  other  two  partners  cannot,  without  the  assent 
of  the  others,  make  a  valid  general  assignment  of  all  the  part- 
nership property  in  trust  for  the  payment  of  the  creditors,  giving 
preference  to  some  over  others.  Pettee  v.  Orser,  6  Bosw.,  123. 

An  assignment  so  executed,  and  not  ratified,  but  dissented 
from  by  the  absent  partners,  is  void  as  against  the  creditors  of  the 
firm,  and  the  assigned  property  may  be  levied  upon  and  taken 
by  a  sheriff  under  an  execution  issued  on  a  judgment  against 
the  firm.  lb. 

Such  an  assignment  is  valid,  however,  when  it  is  proved  that 
at  the  time  of  its  execution  the  other  partner  was  absent  and  had 
relinquished  all  control  and  management  of  the  business  of  the 
firm.  Kemp  v.  Camly,  3  Duer,  1 ;  Palmer  v.  Myers,  43  Barb.,  509. 

So  one  partner  has  authority  to  sell  and  transfer  all  the  copart- 
nership effects  directly  to  a  creditor  of  the  firm  in  ijayment  of  a 
debt,  without  the  knowledge  of  his  copartner,  although  the  latter 
is  at  the  place  of  business  of  the  firm  and  might  be  consulted. 
Mabbett  v.  White,  2  Kern.,  443.  So  one  partner  may  pledge  the 
partnership  property  for  the  payment  of  a  firm  debt,  if  it  is  done 
in  good  faith  and  without  coljusion. 

It  is  no  objection  to  an  assignment  of  an  account  due  to  seve- 
ral partners  that  it  was  made  by  only  one  of  them,  and  is  under 
seal,  merit  v.  Strong,  7  Hill,  585;  S.  C,  5  Hill,  163.  Auy  of  the 
partners  may  pledge  the  partnership  property  for  partnership 
debts  or  liabilities,  when  it  is  done  in  good  faith.  Beid  v.  Hollins- 
Jiead,  4  Barn.  &  Cress.,  867 ;  Baba  v.  Byland,  Gow.  ST.  P.,  132.  In 
the  absence  of  fraud,  one  member  of  a  firm  may,  notwithstand- 
ing the  protest  of  his  partner,  transfer  all  the  property  of  the 
partnership,  in  consideration  of  the  promise  of  the  purchaser  to 
pay  its  debts,  although  they  are  not  yet  due.  Graser  v.  Stelltva- 
gen,  11  E.  P.  Smith,  315;  Mabbett  v. 'White,  2  Kern.,  442;  Mc- 
Clelland v.  Bemsen,  36  Barb.,  623.  So  a  pledge,  by  one  partner, 
of  partnership  property  for  his  private  debt  will  bind  the  firm,  if 
the  pledgee  had  no  notice  that  it  was  joint  property  that  was 
pledged,  and  there  is  no  fraud  in  the  transaction.  Ib.&  Where  a 
debt  is  contracted  or  a  liability  incurred  in  the  ordinary  course 
of  business,  all  the  members  are  equally  liable  for  its  payment  or 
discharge.  And  each  of  the  partners  is  liable  for  the  whole  debt 
or  obligation,  if  any  of  the  other  partners  are  not  able  to  pay 
their  just  proportion  of  the  debts,  &c.  Usually,  the  act  of  one 
partner  in  creating  debts,  &c,  is  confined  to  such  transactions  as 
are  within  the  scope  of  the  firm  dealings  or  business.  But  one 
partner  may  bind  the  firm  in  other  cases,  if  they  are  such  as  are 
connected  with  their  ordinary  firm  business,  or  when  the  acts 
receive  the  express  sanction  and  confirmation  of  the  firm.  Sandi 
lands  v.  Marsh,  2  Barn.  &  Aid.,  673. 

(a)  Note  128. 
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A  member  of  a  copartnership  firm  is  liable  in  an  action,  either 
on  contract  or  in  tort,  for  the  consequences  of  frauds  practiced 
by  his  copartners  in  the  transaction  of  the  copartnership  business, 
although  he  was  entirely  ignorant  of  such  frauds,  and  derived  no 
benefit  therefrom.  Hawkins  v.  Appleby,  2  Sand.,  421;  Rapp  v 
Latham,  2  Barn.  &  Aid.,  795;  Stone  v.  Marsh,  6  Barn.  &  Cress., 
551;  Hume  v.  Bollard,  Ryan  &  M.,  371;  Willett  v.  Chambers, 
Oowp.,  814. 

So  one  partner  is  liable  to  third  persons  for  the  negligent  acts 
of  his  copartner  in  the  prosecution  of  the  copartnership  business. 
And  each  is  liable  in  tort  for  the  negligence  of  a  servant  em- 
ployed and  paid  by  one  of  them  exclusively,  by  which  a  third 
person  is  injured,  while  such  servant  is  engaged  in  the  due  course 
of  his  employment,  in  transacting  the  business  of  such  partner- 
ship. Cotter  v.  Bettner,  1  Bosw.,  490;  Champion  v.  Bostwick,  18 
Wend,,  175,  186;  Wayland  v.  Elkins,  1  Stark.  BT.  P.,  272;  S.  C, 
Holt.,  N.  P.,  227. 

So  all  of  the  members  of  a  firm  are  liable  on  a  warranty  which 
is  made  by  one  of  the  partners  on  the  sale  of  partnership  pro- 
perty ;  or  where  one  of  them  transfers  a  note  which  belongs  to 
the  firm,  and  he  represents  the  notes  to  be  good,  when  they  are 
not.  Sweet  v.  Bradley,  24  Barb.,  549.  Though  an  action  may  be 
maintained  against  the  partner  alone  who  made  the  warranty. 
Clark  v.  Holmes,  3  Johns.,  148 ;  Vide  Code,  §§  118,  119,  ante,  21. 

Where  one  partner  makes  a  sale  or  disposition  of  the  partner- 
ship property,  in  his  own  name,  and  without  disclosing  the  name 
of  his  copartner  or  copartners  having  an  interest  therein,  and 
at  the  same  time  makes  a  warranty  of  the  soundness  thereof,  also 
in  his  own  name,  an  action  may  be  maintained  against  him  for 
a  breach  of  the  contract  of  warranty,  without  joining  his  co- 
partner in  the  action.  Cookingham  v.  Lasher,  38  Barb.,  656.  A 
partner  who  thus  makes  a  contract  in  his  own  name,  and  not  in 
the  name  of  himself  and  his  copartner,  cannot'  be  allowed  to 
turn  the  other  party  to  the  contract  over  to  a  litigation  with  a 
stranger,  simply  because  the  latter  has  an  interest  in  the  pro- 
perty sold.  lb.  i 

Where  a  contract  is  made  by  one  partner,  or  where  one  part- 
ner does  any  other  act,  for  which  it  is  sought  to  render  the  firm 
liable,  there  must  be  sufficient  evidence  given  to  show  that  the 
persons  claimed  to  be  partners  were  such  at  the  time  the  alleged 
act  was  done.  The  admissions  of  each  partner  will  be  evidence 
against  himself  upon  that  question ;  but  they  will  not  be  evi- 
dence to  prove  that  the  other  persons  are  partners.  Ante,  297 ; 
see  also  "Evidence,"  title  Admissions.  After  the  existence  of 
the  partnership  is  established  the  admissions  of  any  of  the  part- 
ners may  be  proved  as  evidence  against  them  all,  in  relation  to 
such  matters  as  those  where  the  acts  of  either  of  them  would 
bind  all.  The  property  and  choses  in  action  which  belong  to  a 
partnership  are  the  fund  which  a  creditor  may  claim  should  be 
applied  to  the  payment  of  his  demands.    And  partnership  pio- 
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perty  must  be  applied  towards  the  payment  of  partnership  debts 
before  any  portion  of  it  can  be  taken  to  satisfy  the  debts  of  the 
individual  partners.  But  any  partner  may  sell  or  mortgage 
his  individual  property  for  the  purpose  of  paying  the  partner- 
ship debts,  and  this  will  be  valid  as  against  the  creditors  of 
such  individual  partner.  Stewart  v.  Slater,  6  Duer,  83. 

SECTION  XIII. 

DISSOLUTION   OF   PARTNERSHIP. 

A  partnership  may  be  dissolved  in  several  ways,  which  will 
hereafter  be  pointed  out.  If  a  partnership  is  formed  for  a  limited 
term,  by  the  express  agreement  of  the  partners,  the  partnership 
will  terminate  at  the  expiration  of  the  time  specified.  So,  if  a 
partnership  is  limited  to  a  single  transaction,  it  will  terminate  as 
soon  as  the  business  is  completed. 

If  no  time  has  been  limited  for  the  dissolution  of  a  general 
trading  partnership,  it  is  a  partnership  at  will,  and  may  be 
dissolved  at  any  time  at  the  pleasure  of  any  one  or  more  of 
the  partners.  Gansevoort  v.  Kennedy,  30  Barb.,  279 ;  Skinner  v. 
Tinker,  34  Barb.,  333.  Any  partner  may  dissolve  the  partner- 
ship, although  the  partnership  articles  provide  that  the  term 
shall  be  for  several  years,  which  time  has  not  expired  at  the  time 
of  the  dissolution.  But  the  partner  who  dissolves  a  partnership 
under  such  circumstances  will  be  liable  to  an  action  in  behalf 
of  the  other  partners  to  recover  such  damages  as  may  result  from 
the  breach  of  the  partnership  articles.  Bagley  v.  Smith,  6  Seld., 
489 ;  S.  C,  19  How.  Pr.,  1.  Such  action  is  maintainable  before 
the  expiration  of  the  period  for  which  the  partnership  was  to 
continue.  lb. 

The  dissolution  ought  to  be  made  by  some  act  which  is  of  the 
nature  of  the  original  agreement.  If  the  agreement  is  a  verbal 
one  a  verbal  notice  is  sufficient.  If  the  partnership  articles  are 
in  writing,  the  notice  ought  to  be  in  writing,  and,  if  under  seal, 
the  notice  ought  to  be  sealed. 

The  dissolution  cannot  have  a  retrospective  effect,  so  as  to 
affect  the  rights  of  the  partners  as  to  circumstances  existing  at 
the  time  of  the  dissolution.  But  it  will  defeat  any  right  to  trans- 
act any  new  partnership  acts,  except  such  as  relate  to  a  settle- 
ment of  the  partnership  business.  But  partnerships  may  be 
dissolved  by  causes  other  than  the  voluntary  acts  of  the  parties 
or  the  expiration  of  the  term  limited.  The  law  declares  that 
certain  acts  or  events  dissolve  a  partnership.  The  death  of  any 
partner  is  of  itself  a  dissolution  of  the  partnership,  not  merely  as 
to  the  deceased  partner,  but  as  to  all  the  other  members  of  the 
firm,  however  numerous  they  may  be.  Ames  v.  Downing,  1  Brad., 
321,  328  ;  Scholefield  v.  EwheTberger,  7  Peters,  586,  594  ;  Grata  v. 
Bayard,  11  Serg.  &  E.,  41 ;  Waslibum  v.  Goodman,  17  Pick.,  519. 
When  one  partner  dies,  the  partnership  property  goes  to  the  sur- 
vivors for  the  purpose  of  settling  up  the  partnership  business, 
and  they  have  all  the  power  necessary  for  that  purpose,  but 
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nothing  more.  Murray  v.  Mumford,  6  Cow.,  441 ;  Case  v.  Abeel 
1  Paige,  393  ;  Evans  v.  Evans,  9  Paige,  178. 

It  is  the  duty  of  the  survivor  to  furnish  the  representatives  of 
the  deceased  partner  with  a  full  statement  of  the  assets.  He  must 
dispose  of  the  property  to  the  best  advantage,  when  a  sale  is 
necessary  or  proper ;  and  he  cannot  take  it  to  himself  at  a  valu- 
ation, without  their  assent.  Ogden  v.  Astor,  4  Sand.,  311.  The 
law  imposes  upon  the  surviving  partner,  as  an  incident  to  the  con- 
tract of  partnership,  the  duty  of  collecting  the  assets  and  winding 
up  the  business  of  the  firm,  and  allows  him  no  remuneration  for 
its  performance,  by  way  of  commissions  or  otherwise,  unless 
specially  provided  for  by  the  agreement.  Ames  v.  Downing,  1 
Brad.,  321.  After  the  death  of  one  partner,  no  contract  made  by 
the  survivors  will  be  binding  upon  the  representatives  of  the 
deceased.  But  the  surviving  members  of  a  firm  may  continue 
the  business  in  the  name  of  the  former  firm,  and  such  survivors 
will  be  bound  by  any  contract  which  may  be  made  in  the  course 
of  such  business.  Staats  v.  Howlett,  4  Denio,  559.  If  the  survi- 
vors carry  on  business  in  the  name  of  the  old  firm  or  otherwise, 
and  employ  the  partnership  funds  in  such  business,  they  will  be 
liable  to  the  representatives  of  the  deceased  partner  for  all  losses 
which  occur ;  and  they  will  be  subject  to  account  for  all  profits 
made,  at  the  election  of  such  representatives.  When  the  mem- 
bers of  a  firm  reside  in  different  countries,  between  which  a  war 
breaks  out,  this  will  dissolve  the  partnership.  Griswold  v.  Wad- 
dington,  15  Johns.,  57 ;  S.  C,  16  Johns.,  438.  Whether  the 
insanity  of  one  of  the  partners  operates  of  itself  as  a  dissolution 
of  the  partnership,  does  not  seem  to  be  entirely  settled ;  though 
it  is  clear  that  it  is  a  good  ground  for  a  decree  of  dissolution. 
See  Griswold  v.  Waddington,  15  Johns.,  57,  82 ;  and  S.  C,  16 
Johns.,  438.  When  a  court  decrees  a  dissolution  on  the  ground 
of  insanity,  the  decree  is  not  retrospective  so  as  to  take  effect 
before  the  time  of  making  the  decree.  Besch  v.  Frolich,  1  Phillips 
Oh.,  172 ;  Sander  v.  Sander,  2  Oollyer  Oh.,  276.  When  the  arti- 
cles of  partnership  provide  that  the  partnership  may  be  dissolved 
on  notice,  such  notice  will  be  valid,  although  the  partner  notified 
is  insane  at  the  time  the  notice  is  given.  Robertson  v.  LocMe,  15 
Simons  Oh.,  285. 

Bankruptcy  of  the  whole  firm,  or  of  one  or  more  of  the  partners, 
dissolves  a  partnership.  But  mere  insolvency  will  not  have  that 
effect  until  a  decree  or  judgment  declaring  it,  or  until  some  legal 
proceedings  are  taken  to  seize  the  interest  of  the  insolvent  debtor 
in  the  partnership  property,  such  as  taking  it  upon  an  attachment 
or  selling  it  upon  an  execution  or  the  like. 

A  sale  of  all  his  interest  in  the  property  on  execution  would 
work  a  dissolution  of  the  partnership,  and  the  purchaser  at  the  sale 
would  become  a  tenant  in  common  of  the  property  with  the  other 
partners,  but  he  would  not  be  a  partner  with  them. 

An  assignment  made  for  the  benefit  of  creditors  of  all  the  pro- 
perty of  one  partner,  will  work  a  dissolution  of  a  partnership,  and 
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the  assignee  will  be  a  tenant  in  common,  but  not  a  partner  with 
the  other  members  of  the  firm.  There  are  numerous  cases  in  which 
a  court  of  equity  may  decree  a  dissolution,  but  the  discussion 
of  such  a  subject  is  foreign  to  the  nature  and  scope  of  this  work. 

Partnerships  are  founded  upon  the  principle  that  each  partner 
is  to  do  something  which  is  conducive  to  the  common  good;  and 
whenever  any  partner  becomes  unable  to  perform  his  part  and 
proper  duties  to  the  firm,  it  will  be  a  ground  of  dissolution.  The 
causes  of  inability  are  so  various  that  no  attempt  will  be  made  to 
describe  or  to  enumerate  them.  Some  of  them  have  been  already 
mentioned,  such  as  insanity,  bankruptcy,  and  similar  cases. 

When  a  partnership  is  actually  terminated  in  a  legal  manner, 
neither  of  the  partners  has  a  right  to  use  the  partnership  property 
for  any  other  purpose  than  that  of  winding  up  the  affairs  of  the 
firm.  And  the  power  of  any  partner  to  bind  the  firm  by  acts  or 
agreements  ceases  immediately  on  its  dissolution;  though  there 
are  cases  in  which  a  notice  is  necessary  to  be  given  to  those  who 
have  previously  dealt  with  the  firm. 

After  dissolution  the  partners  become  tenants  in  common  in 
the  partnership  property  and  effects.  Neither  of  them  can  give 
notes  or  accept  bills  so  as  to  bind  the  other  partners,  even  when 
it  is  done  for  the  purpose  of  providing  for  a  debt  due  from  the 
former  firm.  National  Bank  v.  Norton,  1  Hill,  572 ;  Lansing  v. 
Gaine,  2  Johns.,  300;  Sanford  v.  Mickles,  4  Johns.,  224;  HacMey 
v.  Patrick,  3  Johns.,  537 ;  Walden  v.  Sherburne,  15  Johns.,  409 ; 
Mitchell  v.  Ostrom,  2  Hill,  520 ;  Lusk  v.  Smith,  8  Barb.,  570.  Nor 
can  one  partner,  who  continues  to  occupy  the  premises  used  by 
the  former  firm,  renew  the  lease,  nor  can  he  by  his  occupation 
render  the  other  partners  liable  for  the  rent.  James  v.  Pope,  5  E. 
P.  Smith,  324. 

The  rights  of  a  purchaser  on  a  sale  on  an  execution  of  a  part- 
ner's interest  in  the  partnership  property,  and  the  proper  manner 
of  selling  it  will  be  treated  of  under  the  title  Execution.  The 
surviving  partners  are  the  only  persons  to  be  sued  for  the  part- 
nership debts ;  and  they  alone  are  authorized  to  sue  for  and  to 
collect  the  debts  due  to  the  firm,  ante,  289. 

In  order  to  exonerate  the  members  of  a  firm  from  hability  upon 
a  promissory  note,  made  in  its  name  after  its  dissolution  by  one 
of  the  partners  for  the  accommodation  of  a  third  person,  and 
taken  in  good  faith  and  for  value  by  one  not  a  dealer  with  the 
firm  but  having  knowledge  of  its  prior  existence  and  not  of  its 
dissolution,  it  is  necessary  that  notice  should  have  been  published 
by  advertisement  in  a  newspaper.  City  Bank  of  Brooklyn  v.  Mc- 
Ghesney  6  E.  P.  Smith,  240.  It  is  necessary  that  actual  notice  of 
the  retirement  of  one  of  the  members  of  a  copartnership  should 
be  given  to  those  who  have  given  credit  to  the  firm,  to  protect 
the  retiring  party  from  liability  to  such  persons  as  to  subsequent 
transactions  with  the  other  members  in  the  name  of  the  firm. 
Glapp  v.  Rogers,  2  Kern.,  283;  War  dwell  v.  Saight,  2  Barb.,  549; 
Mechanics'  Bank  v.  Livingston,  33  Barb.,  458.    But  where  the 
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name  of  a  partner  is  not  used  in  the  firm,  or  he  is  a  secret  partner, 
and  he  retires  from  the  firm,  he  will  not  be  liable  for  debts  sub- 
sequently contracted  by  the  remaining  members  of  the  firm,  if 
the  debt  is  made  to  persons  who  did  not  know  that  such  retiring 
member  was  a  partner  until  after  the  debt  was  contracted. 
Davis  v.  Allen,  3  Comst.,  168, 172;  Clwpp  v.  Rogers,  2  Kern.,  283. 

When  a  limited  partnership  is  dissolved  by  the  agreement  of 
the  parties  before  the  period  fixed  for  its  termination  by  the  origi 
nal  certificate,  it  continues  as  to  persons  creditiug  the  firm  with 
out  actual  notice  of  such  dissolution  until  the  notice  required  by 
the  statute  has  been  filed,  recorded,  and  published  for  four  weeks 
as  therein  prescribed.  Beers  v.  Reynolds,  1  Kern.,  97, 

The  dissolution  of  a  firm  does  not  discharge  any  of  the  part- 
ners from  their  liability  to  pay  the  firm  debts.  A  firm  was  com- 
posed of  Van  Pelt  &  ST.  E.  Smith,  and  this  firm  purchased  goods 
of  Heroy ;  the  firm  was,  subsequently,  and  before  the  goods  were 
paid  for,  dissolved ;  Yan  Pelt  then  entered  into  partnership  with 
one  J.  B.  Smith,  and  they  retained  the  old  firm  name,  Van  Pelt 
&  Smith.  Subsequently,  Van  Pelt  gave  a  note  to  Heroy,  in  the 
name  of  Van  Pelt  &  Smith,  for  the  goods  purchased  by  the  old 
firm,  but  Heroy  did  not  know  of  any  change  in  the  firm  at  the 
time  he  accepted  the  note;  this  note  was  not  paid  when  due,  and 
it  was  held  that  Heroy  was  entitled  to  recover  the  value  of  the 
goods  sold  from  Van  Pelt  &  N.  E.  Smith,  to  whom  they  were  sold. 
Heroy  v.  Van  Felt,  4  Bosw.,  60.  The  action  was  brought  for 
goods  sold  and  delivered,  and  not  upon  the  note.  JSTo  action 
would  lie  upon  a  note  given  by  one  partner  after  dissolution, 
ante,  303.  And  the  giving  of  the  note  by  the  new  firm  did  not  bar 
the  action  against  the  old  firm  for  goods  sold,  &c,  because  there 
was  no  intention  by  the  creditor  to  accept  a  note  from  the  new 
firm,  as  he  did  not  know  of  the  change  in  the  partners.  Heroy  v. 
Van  Pelt,  4  Bosw.,  60.  If  the  note  of  the  new  firm  had  been 
accepted  in  payment  of  the  debt  of  the  old  firm,  that  would  have 
defeated  the  action  as  against  H".  E.  Smith.  Waydett  v.  Luer,  3 
Denio,  410. 

After  a  dissolution  of  a  partnership,  each  member  has  the  same 
right  and  authority  to  collect,  compound  and  release  the  debts 
due  to  the  firm,  that  he  had  before  such  dissolution.  Hunting- 
ton v.  Potter,  32  Barb.,  300. 

But  where  a  debt  against  a  firm  is  barred  by  the  statute  of 
limitations,  neither  partner  has  power,  after  dissolution,  to  revive 
the  debt  by  an  acknowledgment  and  promise  to  pay  it.  Van 
Keuren  v.  Parmelee,  2  Comst.,  523 ;  Bloodgood  v.  Bruen,  4  Seld., 
362. 

Actions  for  the  recovery  of  demands  due  to  the  firm,  must  be 
brought  in  the  names  of  all  the  partners,  although  the  partner- 
ship may  have  been  dissolved.  But,  in  case  the  dissolution  is 
caused  by  the  death  of  one  of  the  partners,  the  action  must  be 
brought  in  tlio  name  of  the  survivors.  Bucknam  v.  Brett,  22  How. 
Pr.  E.,  230. 
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So,  all  actions  against  the  firm  must  be  brought  against  the 
survivors.  Tracey  v.  Suydam,  30  Barb.,  110.  And  in  a  justice's 
court  no  action  can  be  maintained  against  an  executor  or  ad- 
ministrator as  such.  Ante,  8;  Code,  §  54,  subd.  5. 

SECTION  XIV. 

ACTIONS   BY   PARTNERS   AGAINST   EACH   OTHER. 

As  a  general  rule,  one  partner  cannot  sue  a  copartner  in  an 
action  at  law  in  respect  to  any  matter  growing  out  of  the  trans- 
actions of  the  partnership,  and  involving  an  examination  of  the 
partnership  accounts.  And  this  is  the  rule  whether  the  action  is 
brought  before  or  after  a  dissolution  of  the  partnership,  unless 
there  has  been  a  balance  struck,  and  an  express  promise  made  to 
pay  it.  Case  v.  Brush,  2  Oaines,  293;  Niven  v.  SpicTcerman,  12 
Johns.,  401;  Murray  v.  Bogert,  14  Johns.,  318;  Halstead  v. 
Schmelzel,  17  Johns.,  80;  Westerlo  v.  Fvertson,  1  Wend.,  532;  Att- 
water  v.  Fowler,  1  Hall,  180;  Ives  v.  Miller,  19  Barb.,  196;  Paul- 
son v.  Blanchard,  6  Barb.,  537;  8.  C,  1  Seld.,  186. 

If  a  partner  pays  a  "demand  against  the  firm,  he  cannot  main- 
tain an  action  at  law  against  his  copartners  to  recover  back  the 
whole  or  any  part  of  the  money.  His  action  in  such  a  case  being 
upon  an  implied  promise,  would  require  an  account  to  be  taken 
in  order  to  ascertain  whether  he  had  paid  more  than  his  propor- 
tion, and  this  cannot  be  done  in  an  action  at  law.  Gridley  v.  Dole, 

4  Oomst.,  486.  But  if  one  partner  gives  to  the  other  his  indi- 
vidual note  or  acceptance  for  value  received  on  the  partnership 
account,  an  action  will  lie  upon  the  note  or  bill.  lb.;  Preston  v. 
Strutton,  1  An st.,  50. 

So,  no  action  will  lie  by  one  partner  against  the  other  for  labor 
done  for  the  firm,  or  for  money  advanced,  unless  there  has  been  a 
balance  struck  or  a  promise  to  pay,  or  a  note  given.  See  the  cases 
above  cited,  and  also  Goddard  v.  Hodges,  1  Or.  &  M.,  37 ;  Holmes 
v.  Higgins,  1  Barn.  &  Cress.,  74;  Milburn  v.  Oodd,  7  Barn.  & 
Cress.,  419;  Fromont  v.  Cowpland,  2  Bing.,  170;  Sadler  v.  Nixon, 

5  Barn.  &  Ad.,  936;  Pearson  v.  Skelton,  1  M.  &  W.,  504. 

But  where  an  account  is  closed  between  partners,  one  partner 
may  maintain  an  action  against  the  other  for  the  balance  due 
him.  Coffee  v.  Brian,  3  Bing.,  54;  Brierly  v.  Crvpps,  7  Car.  & 
Payne,  709. 

If  one  partner,  upon  a  dissolution  of  his  firm,  assigns  to  his 
copartners,  all  his  interest  in  all  the  property  and  assets  of  the 
firm,  and  covenants  not  to  interfere  with  the  collection  of  debts 
owing  to  the  firm ;  and,  subsequently,  for  a  valuable  considera- 
tion received  by  himself,  settles  and  receipts  as  paid  to  him,  one 
of  the  debts  so  assigned,  an  action  will  lie  against  him,  at  the 
suit  of  his  copartners,  to  recover  the  amount  of  such  debt:  Boss 
v.  West,  2  Bosw.,  360.  It  is  no  answer  to  such  an  action,  that 
the  original  debtor  might,  notwithstanding  such  settlement,  be 
sued  by  his  copartners  to  recover  such  debt,  on  the  ground  that 
no  money  was  paid  or  property  delivered  on  such  settlement,  but 
Watt        39" 
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that  the  defendant  receipted  the  debt,  as  paid  to  him,  on  receiving 
from  such  debtors  a  receipt  that  he  had  paid  to  them,  in  full,  a 
debt  of  equal  amount,  which  he,  individually,  owed  to  them.  lb. 

So,  where  a  partnership  was  dissolved,  and  an  agreement  was 
made  by  the  partners  that  a  distribution  of  the  assets  should 
be  made  to  each  of  them  in  severalty,  by  transferring  to  each  of 
thein  certain  notes  and  accounts,  and  one  partner  collected  cer- 
tain accounts  allotted  to  the  other,  and  it  was  held  that  the  latter 
might  maintain  an  action  against  his  former  partner  to  recover 
the  amount  so  collected.  Crosby  v.  Nichols,  3  Bosw.,  450. 

Where  there  is  a  settlement  between  partners,  and  a  promise 
by  one  to  pay  to  the  other  a  balance  struck,  an  action  at  law  may 
be  maintained,  although  by  accident  or  otherwise,  some  trifling 
debts  owing  by  the  firm  remain  unadjusted.  Clark  v.  Dibble,  16 
Wend.,  601.  An  action  will  lie  by  one  partner  against  an  other 
for  a  breach  of  the  copartnership  agreement,  whether  the  act  to 
be  done  or  omitted  relates  to  the  organization  of  the  partnership 
or  to  some  act  to  be  done  or  omitted  after  the  partnership  is  in 
operation ;  and  this  is  so,  notwithstanding  there  may  be  accounts 
between  the  parties  which  require  unraveling  in  equity.  G-lover  v. 
Tuck,  24  Wend.,  153 ;  Bagley  v.  Smith,  6  Seld.,  489  ;  S.  C,  19 
How.  Pr.,  1.  So,  an  express  promise  by  one  partner  to  pay  the 
other  a  certain  share  out  of  his  portion  of  the  profits  for  extra 
services  rendered  for  the  firm,  will  sustain  an  action  in  favor  of 
the  person  to  whom  the  promise  is  made,  and  who  renders  such 
services.  Paine  v.  Thatcher,  25  Wend.,  450 ;  and  see  Hasbrouck 
v.  Childs,  3  Bosw.,  105.  It  is  a  general  rule,  that  one  person  can 
not  be  both  plaintiff  and  defendant  in  an  action.  Trustees,  &c,  in 
Pultney  v.  Stewart,  27  Barb.,  553.  And  where  one  person  is  a 
member  of  two  different  firms,  an  action  cannot  be  maintained 
by  one  of  the  firms  against  the  other.  Bosanquet  v.  Wray,  6 
Taunt.,  597  ;  Mainwaring  v.  Neivman,  2  Bos.  &  Pul.,  120  ;  Neale 
v.  Turton,  4  Bing.,  149  ;  Teaguev.  Hubbard,  8  Barn.  &  Cress.,  345. 
But  after  the  decease  of  the  partner  who  is  a  member  of  both 
firms,  the  surviving  partners  of  the  one  house  may  sue  the  sur- 
viving partners  of  the  other  house,  upon  transactions  subsequent 
to  the  decease  of  the  common  partner.  Bosanquet  v.  Wray,  6 
Taunt.,  597.  So  there  may  be  cases  in  which  an  action  may  be 
maintained,  even  during  the  lifetime  of  such  a  common  partner. 
Two  firms,  in  which  A.  was  a  partner,  stated  an  accoirat  of  their 
mutual  dealings.  The  partners  in  the  creditor  firm,  with  the 
exception  of  A.,  who  declined  to  be  a  plaintiff,  and  was  made  a 
defendant,  brought  their  action  against  the  members  of  the  debtor 
firm  ;  and  it  was  held,  that  upon  proof  of  these  facts,  the  plain- 
tiffs were  entitled  to  judgment  for  the  balance  thus  ascertained. 
Cole  v.  Reynolds,  4  E.  P.  Smith,  74.  Evidence  of  general  reputa- 
tion is  not  competent  for  the  purpose  of  showing  that  certain 
persons  are  partners  in  business.  Smith  v.  Griffith,  3  Hill,  333  ; 
McQuvre  v.  O'Hallaran,  Hill  &  Denio,  85 ;  Halliday  v.  McDougall, 
20  Wend.,  81. 
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CHAPTER  V. 

BAILMENT. 

SECTION  L 

GENERAL   DEFINITIONS. 

The  word  bailment  has  been  variously  defined,  though  not 
always  with  entire  accuracy. 

In  commercial  communities  there  will  always  be  a  practice  of 
borrowing,  lending,  hiring  and  of  keeping  chattels,  or  carrying  or 
working  upon  them  for  an  other.  All  such  acts  are  included  in 
the  term  bailment. 

Whatever  is  delivered  by  the  owner  to  an  other  person,  in  any 
of  the  ways  or  for  any  of  the  purposes  above  mentioned,  is  bailed 
to  him,  and  the  law  which  determines  the  rights  and  duties  of  the 
parties,  in  relation  to  the  property  and  to  each  other,  is  the  law 
of  bailments.  A  bailor  is  the  party  who  delivers  chattels  to  an 
other  for  some  purpose,  and  upon  a  contract  express  or  implied. 
A  bailee  is  a  party  to  whom  chattels  are  delivered  for  some  pur- 
pose, and  upon  a  contract  express  or  implied.  A  bailee  is  always 
responsible  for  the  property  delivered  to  him ;  but  the  degree  and 
measure  of  his  responsibility  are  to  be  determined  by  the  nature 
of  the ,  contract,  and  the  law  applicable  to  the  agreement  made ; 
or,  if  no  express  agreement  is  made,  then  to  such  as  is  implied 
by  law,  from  the  circumstances  of  the  case- 

The  practical  question  which  so  frequently  arises  is,  what  degree 
of  care  is  a  bailee  bound  to  take  of  the  property  bailed  to  him? 
This  question  cannot  be  determined  with  entire  precision ;  though 
the  law  recognizes  three  kinds  or  degrees  of  care  as  standards : 
First,  there  is  slight  care,  which  is  that  degree  of  care  which  every 
man  of  common  sense,  though  very  absent  and  inattentive, 
applies  to  his  own  affairs  ;  Secondly,  there  is  ordinary  care, 
which  is  that  degree  of  care  which  every  person  of  common  and 
ordinary  prudence  takes  of  his  own  concerns ;  and,  Third,  there 
is  great  care,  which  is  that  degree  of  care  that  a  man  remarkably 
exact  and  thoughtful  gives  to  the  securing  of  his  own  property. 

That  degree  of  care  which  the  law  requires  measures  the  degree 
of  aegligence  which  makes  the  bailee  responsible  for  the  loss  of 
the  thing  bailed,  or  for  an  injury  done  to  it.  There  are  three 
degrees  of  care,  and  three  corresponding  degrees  of  negligence. 
The  absence  of  slight  care  constitutes  gross  negligence;  the  ab- 
sence of  ordinary  care  constitutes  ordinary  negligence ;  and  the 
absence  of  great  care  constitutes  slight  negligence.  Whenever 
a  thing  bailed  has  been  injured  or  lost,  the  law  relating  to  bail- 
ments determines  what  degree  of  care  the  bailee  was  bound  to 
exercise,  and  of  whai  degree  of  negligence,  if  any,  he  has  been 
guilty. 

Bailees  are  usually  distributed  into  three  general  classes. 
The  first  of  these  is,  when  the  bailment  is  for  the  benefit  of 
the  bailor  alone.    In  this  class  but  slight  care  is  required  of  the 
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bailee,  and  he  is  not  responsible  except  for  gross  negligence. 
The  second  is,  where  the  bailment  is  for  the  benefit  of  the  bailee 
alone.  In  this  class  the  greatest  care  is  required  of  the  bailee, 
and  he  is  responsible  for  slight  negligence.  The  third  is,  where 
the  bailment  is  for  the  benefit  of  both  bailor  and  bailee.  In  this 
class,  ordinary  care  is  required  of  the  bailee,  and  he  is  responsi- 
ble for  ordinary  negligence.  There  are  also  bailees  of  whom  the 
utmost  possible  care  is  required,  and  who  are  responsible  for 
the  slightest  possible  negligence;  and  there  are  also  others  who 
are  responsible  though  guilty  of  no  negligence  whatever. 

There  have  been  several  different  classifications  of  the  kinds 
of  bailments ;  but  the  more  usual  mode  is  to  classify  them  into 
five  sorts  or  classes. 

First.  Depositum  or  deposit,  which  is  a  simple  deposit  or 
delivery  of  goods  to  a  bailee  to  be  kept  and  returned  by  him  with- 
out any  recompense. 

Second.  Mandattjm  or  gratuitous  commission,  by  which  the 
mandatary  or  bailee  receives  goods  or  chattels,  and  agrees  to  do 
some  act  about  them,  or  to  carry  them  without  any  reward. 

Third.  Oommodatum  or  gratuitous  loan,  as  where  a  chattel  is 
lent  to  a  bailee  for  his  use  without  compensation,  and  the  identi- 
cal chattel  is  to  be  returned. 

Fourili.  Pignus  or  pledge,  as  where  property  or  chattels  are 
delivered  or  deposited  as  a  collateral  security  for  the  payment  of 
a  debt. 

Fifth.  Looatio  or  hiring,  as  where  a  contract  is  made  for  some 
act  to  be  done  for  a  compensation.  Contracts  of  hire  are  of  seve- 
ral kinds,  and  each  branch  will  be  noticed  hereafter. 

SECTION  II. 

DEPOSITUM. 

A  deposit  or  simple  bailment  is  a  mere  delivery  or  bailment  of 
goods  or  chattels  in  trust  to  be  kept  for  the  bailor  by  the  bailee, 
and  redelivered  on  demand.  It  is  of  the  very  essence  of  a  deposit 
that  it  be  gratuitous,  for  if  any  thing  is  to  be  paid  for  the  care  and 
custody  of  the  article,  it  immediately  becomes  a  contract  for  the 
letting  and  hiring  of  labor,  and  services  and  care  to  be  employed 
upon  the  chattel,  and  belongs  to  an  other  class  or  kind  of  bail- 
ment. 

In  the  absence  of  an  express  agreement  between  the  parties, 
the  nature  of  the  bailment  must  be  determined  by  the  nature 
of  the  thing  bailed,  and  upon  what  is  required  to  be  done  for,  its 
preservation  and  safe  keeping.  "When  passive  custody  in  some 
secure  place  of  deposit  is  alone  required,  as  in  the  case  of  most 
bailments  of  inanimate  chattels,  the  bailment  is  a  naked  deposit 
or  simple  bailment,  while,  if  work  and  labor,  services  and  skill 
are  necessarily  required  for  its  preservation,  as  in  the  case  of 
bailments  of  living  animals  or  perishable  chattels,  then  the  bail- 
ment becomes  a  mandate.  To  constitute  a  deposit,  the  subject 
matter  of  the  bailment  must  be  either  actually  or  constructive!} 
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delivered  to  the  bailee,  or  it  must  be  in  his  possession  or  under 
his  control  at  the  time  he  undertakes  the  charge  of  it.  A  mere 
promise  to  take  charge  of  a  thing,  which  has  never,  either  actually 
or  constructively,  come  into  possession  of  the  promisor,  cannot 
of  course  constitute  a  deposit.  But  a  delivery  to  a  servant  of  the 
promisor,  or  to  a  person  whom  he  has  appointed  to  receive  the 
chattel,  and  who  has  consented  to  hold  it  on  his  behalf,  or  any 
acts  on  the  part  of  the  promisor  manifesting  a  clear  intention 
to  take  charge  of  a  thing  which  is  not  capable  of  a  manual 
delivery,  but  which  has  been  placed  at  the  disposal  and  under 
the  control  of  the  promisor,  will  constitute  the  latter  a  depositary 
in  contemplation  of  law. 

It  is  to  be  remembered,  however,  that  nothing  but  personal 
chattels,  or  movable  things  which  are  capable  of  being  delivered, 
can  be  the  subject  of  deposit  or  bailment  of  any  kind. 

If  a  creditor  holding  chattels  in  pledge,  receives  payment  of 
his  debt,  but  continues  to  hold  the  articles  pledged,  he  becomes 
a  depositary  thereof  for  his  former  debtor.  If  a  tradesman  sells 
any  specific  chattel,  but  neglects  to  deliver  it,  he  becomes  the 
depositary  of  the  purchaser.  But  a  man  cannot  be  made  a 
depositary  without  his  knowledge  and  consent;  he  cannot  have 
the  possession  of  an  other  man's  property  with  its  accompanying 
duties  an  d  responsibilities  forced  upon  him  against  his  will.  Thus, 
if  a  tradesman  who  is  anxious  to  sell  his  wares  and  merchandise, 
sends  them  to  my  house  without  any  previous  communication 
with  me,  and  without  having  obtained  my  previous  consent,  and 
they  are  taken  in  by  my  servant  and  in  my  absence,  or  without 
my  knowledge,  I  do  not  by  reason  thereof  become  the  depositary 
of  the  goods,  and  clothe  or  charge  myself  with  the  care  of  them. 
LetKbridge  v.  Phillips,  2  Stark.,  544.  A  servant  left  in  charge  of 
my  house  has  authority  to  receive  for  me  whatever  I  have  directed 
to  be  sent  home,  or  to  be  delivered  into  my  possession,  but  not 
things  that  may  be  left  by  mistake,  or  without  my  sanction  or 
authority.  If  a  man  brings  goods  to  a  house  without  the  warrant 
of  the  master,  under  circumstances  naturally  leading  to  the  con- 
clusion that  they  have  been  ordered  to  be  left  by  the  latter,  this 
is  a  fraud  upon  the  servant  who  takes  them  in,  and  the  accept- 
ance of  them  under  such  circumstances  does  not  impose  either 
upon  the  servant  or  the  master  the  duties  and  responsibilities  of 
a  depositary.  / 

A*  depositary  is,  in  general,  bound  to  take  the  same  care  of 
things  accepted  by  him  to  keep,  that  he  has  ordinarily  taken 
of  his  property.  He  will  be  liable  to  make  compensation  to  the 
owner,  if  the  goods  are  stolen,  damaged  or  lost  by  reason  of  gross 
negligence  in  keeping  of  them,  but  he  is  not  responsible  for  com- 
mon neglect  or  ordinary  casualties.  Edson  v.  Weston,  7  Cow., 
278.  He  is  not  answerable  if  the  goods  are  stolen  without  any 
fault  on  his  part,  nor  will  a  common  neglect  make  him  liable ; 
but  to  render  him  chargeable,  he  must  be  guilty  of  some  gross 
neglect.     Any  willful  abuse  of  the  thing  deposited,  or  such  a 
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degree  of  neglect  or  want  of  care  as  appears  to  be  incompatible 
with  ordinary  good  faith  between  man  and  man,  will  amount  to 
gross  negligence.  Thus,  if  a  man  takes  charge  of  money,  and 
leaves  it  upon  a  shelf,  or  in  an  open  drawer  in  a  place  of  public 
resort,  when  he  might  have  placed  it  under  lock  aud  key,  this  is 
a  want  of  care  inconsistent  with  good  faith,  and  amounts  conse- 
quently to  gross  negligence.  The  nature  and  degree  of  care 
which  ought  to  be  exercised  in  the  selection  of  a  safe  place  of 
deposit  for  a  particular  chattel  or  article  is  usually  regulated  by 
the  degree  of  danger  of  loss.  A  man  might  leave  a  ton  of  coals 
or  a  load  of  hay,  unguarded  and  unwatched,  on  a  public  wharf, 
without  any  imputation  of  gross  negligence,  or  of  any  neglect  at 
all ;  but  if  he  were  to  do  the  same  thing  with  a  quantity  of  silks 
or  other  valuables,  easily  removable,  he  would  be  guilty  of  gross 
neglect.  The  nature  and  value  of  the  article  is  a  necessary  ingre- 
dient in  the  consideration  of  every  question  of  negligence.  A 
man  would  not  be  expected  to  take  the  same  care  of  a  box  of 
ninepins  as  of  a  box  of  diamonds  ;  of  a  bag  of  marbles  as  of  a 
bag  of  eagles  ;  or  the  same  care  of  a  common  sign  board  as  of 
a  rare  painting ;  what  might  be  care  and  diligence  in  keeping  one 
thing  would  be  gross  negligence  in  the  care  and  custody  of  an 
other.  So,  too,  what  would  be  a  proper  degree  of  care  in  a 
sparsely  peopled  country  place,  might  be  culpable  negligence  in 
a  thickly  inhabited  city.  Doorman  v.  JenTcinls,  2  Ad.  &'  E.,  256. 
Whether  there  has  been  negligence  in  a  given  case,  is  a  question 
for  a  jury,  whose  finding  will  generally  be  conclusive.  lb.  If  a 
package  or  a  box,  sealed  or  locked,  be  deposited,  and  the  deposi- 
tary is  not  made  acquainted  with  the  contents,  he  is  bound  only 
to  take  that  care  of  the  article  which  its  general  appearance 
seems  to  require ;  and  in  case  it  should  be  lost  or  destroyed 
through  gross  neglect,  he  will  only  be  liable  to  the  extent  of  the 
apparent  value  of  the  article,  without  reference  to  the  contents  ; 
but  if  he  is  made  acquainted  with  the  contents,  as  if  he  is  told 
that  the  box  contains  gold  or  jewels,  glass  or  china  of  great 
value,  he  is  then  bound  to  exercise  a  degree  of  care  proportionate 
to  the  proper  keeping  of  such  articles,  and  if  he  then  exposes  the 
box  in  unsafe  places,  or  subjects  it  to  rough  or  improper  treat- 
ment, and  the  contents  are  damaged  or  destroyed,  he  must  make 
compensation  to  the  owner  to  the  full  extent  of  the  injury  sus- 
tained. The  degree  of  care  which  a  depositary  is  bound  to  take 
in  the  selection  of  a  safe  place  of  deposit,  is  that  degree  of  care 
which  he  has  been  in  the  habit  of  extending  to  his  own  property. 
It  has  been  thought  by  some,  that  if  the  depositary  loses  his 
own  goods  at  the  same  time  that  he  loses  the  deposit,  he  would 
not  be  answerable,  because  he  has  taken  as  much  care  of  the 
latter  as  of  his  own  property.  The  question  of  liability,  how- 
ever, is  not  to  be  determined  by  what  the  depositary  may  have 
done  in  the  particular  instance,  but  by  his  general  habits  aud 
character,  his  mode  of  life,  and  the  degree  of  care  he  has  ordina- 
rily bestowed  upon  his  own  property.    If  he  has  been  guilty  of 
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gross  neglect,  he  cannot  excuse  himself  from  liability  by  showing 
that  he  has  lost  his  own  goods  at  the  same  time  that  he  lost  his 
neighbor's.  Thus,  where  a  coffee-house  keeper  took  charge  of  a 
sum  of  money,  and  put  it  with  a  larger  sum  of  money  of  his  own 
into  his  cash  box,  which  he  left  in  the  public  tap-room  of  his 
coffee-house,  from  whence  it  was  stolen,  it  was  held  that  the  cir- 
cumstance of  his  having  lost  his  own  money,  together  with  the 
•deposit,  would  not  exculpate  him  from  the  charge  of  gross  negli- 
gence. Doorman  v.  Jenkins,  2  Ad.  &  E.,  256,  258.  The  law, 
however,  expects  the  depositor  to  exercise  a  reasonable  amount 
of  vigilance  in  the  protection  of  his  own  interests,  and  if  he  will 
blindly  and  without  making  previous  inquiry  deposit  goods  in  the 
hands  of  a  person  of  weak  intellect,  or  a  child,  or  a  minor,  with 
out  experience,  or  a  notoriously  idle  and  careless,  or  drunken 
fellow,  he  cannot  expect  the  same  care  from  them  as  from  a  pru- 
dent and  cautious  housekeeper  ;  and  if  the  goods  are  injured  or 
lost  by  the  gross  negligence  of  such  depositaries,  he  must  bear 
the  consequence  of  his  own  rashness  and  folly,  and  put  up  with 
the  loss.  Having  been  guilty  of  gross  negligence  in  the  first 
instance,  by  intrusting  property  to  a  person  of  whom  he  knew 
nothing,  and  into  whose  previous  habits  and  character  he  did  not 
trouble  himself  to  inquire,  he  has  no  ground,  either  in  the  court 
of  conscience  or  in  point  of  law,  to  charge  the  bailee  with  the 
loss.  If  a  depositary  is  guilty  of  a  breach  of  trust  and  wastes  or 
sells  the  deposit,  the  depositor  may  maintain  an  action  of  trover 
against  the  purchaser  for  the  recovery  of  the  value  of  the  deposit, 
if  the  latter  refuses  to  surrender  it  on  a  proper  demand.  Cooper  v. 
Willomatt,  1  0.  B.,  672  ;  Fenn  v.  Bittleston,  7  Exch.,  159  ;  White 
v.  Spettigue,  13  Mees.  &  Wels.,  603. 

If  goods  are  bailed  by  A.  to  B.,  to  be  kept  by  the  latter,  and 
B.  bails  them  to  0.,  who  uses  and  wastes  the  goods,  0.  is  liable 
to  an  action,  at  the  suit  of  A.,  for  the  recovery  of  compensation 
for  the  damage  sustained.  Loeschman  v.  Machin,  2  Stark.,  311. 
A  depositary  has  no  right,  as  a  general  rule,  to  make  use  of  the 
deposit  for  his  own  benefit  and  advantage ;  if  he  does  so,  and  the 
thing  is  lost  or  injured,  or  deteriorated  in  value  through  such 
use,  the  depositary  must  make  good  the  loss.  If,  however,  the 
subject  matter  of  the  bailment  be  a  living  animal,  such  as  a 
hound  or  a  horse,  which  requires  air  or  exercise,  the  bailee  has 
an  implied  authority  from  the  owner  to  use  it  to  a  reasonable 
extent;  and  is  under  an  implied  engagement  to  give  it  proper 
air  and  exercise. 

If  a  sum  of  money  is  bailed  by  one  man  to  an  other,  under 
circumstances  fairly  leading  to  the  presumption  that  the  bailee 
had  authority  from  the  bailor  to  use  it  or  not  as  he  may  think  fit, 
the  bailee  will  stand  in  the  position  of  a  mere  depositary,  or  he 
will  be  clothed  with  the  increased  duties  and  liabilities  of  a  bor- 
rower, according  as  he  may  or  may  not  have  thought  fit  to  avail 
himself  of  the  privilege  of  user  impliedly  accorded  to  him.  If 
he  puts  the  money  into  a  coffer  or  bag,  and  refrains  from  using 
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it.  and  so  preserves  its  identity,  with  the  intention  of  restoring 
the  identical  articles  to  the  bailor,  he  undertakes  the  duty  of  a 
mere  depositary,  and  he  is  bound  to  take  the  same  care  only  of 
the  deposit  that  he  was  in  the  habit  of  bestowing  upon  his  own 
money,  and  he  would  not  be  responsible  for  loss  by  robbery,  fire, 
or  any  other  casualty.  But  if  he  were  to  mix  the  sum  deposited 
with  his  own  money  with  the  intention  of  restoring  an  equivalent, 
and  so  destroy  the  identity  and  individuality  of  the  subject 
matter  of  the  bailment,  this  would  be  a  user  of  the  money  which 
would  at  once  alter  the  nature  and  character  of  the  bailment, 
converting  it  into  a  loan  for  use  and  consumption  with  its  in- 
creased duties  and  responsibilities.  Matter  of  Stafford,  11  Barb., 
353. 

A  sheriff  or  a  constable  who  levies  upon  goods,  must  use  due 
diligence  in  keeping  them  safely  to  satisfy  the  execution.  But 
he  is  not,  like  a  common  carrier,  an  insurer,  nor  is  he  liable  for  a 
loss  of  the  goods  by  fire,  if  he  has  exercised  proper  care  in  rela- 
tion to  the  custody  of  the  property."  When  such  an  officer  has 
levied  upon  and  taken  possession  of  personal  property,  and  he 
delivers  it  to  a  third  person,  who  gives  a  receipt  therefor,  which 
promises  to  return  the  property  when  called  for,  the  receiptor 
assumes  the  liability  of  a  mere  naked  bailee,  and  he  is  bound  to 
produce  the 'property  on  demand  at  the  place  specified  in  the 
receipt.  Until  a  proper  demand  is  made,  no  action  will  he, 
because  a  demand  is  made  a  part  of  the  contract.  Brown  v.  Cook, 
9  Johns.,  361.  The  receiptor  is  a  mere  depositary,  and  he  is  liable 
for,  gross  negligence  only,  because  he  gives  nothing  for  the  use 
of  the  property,  and  he  receives  nothing  for  taking  care  of  it. 
Edson  v.  Weston,  7  Cow.,  278.  A  depositary  is  bound  to  deliver 
up  the  deposit  to  the  true  owner,  although  the  latter  may  be  an 
entire  stranger  to  him.  And  where  a  chaise  was  bailed  to  a 
workman  to  be  painted,  and  the  latter  deposited  it  in  the  hands 
of  a  party  who  refused  to  deliver  it  up  to  the  owner  unless  the 
latter  either  produced  the  person  who  deposited  the  chaise  in  his 
hands  or  an  order  from  him  for  its  delivery,  it  was  held  that  the 
owner  was  entitled  to  the  possession  of  his  property  without 
doing  either.  Baxter  v.  Baughan,  6  Oarr.  &  Payne,  674.  This 
case,  however,  carries  the  rule  rather  beyond  our  decisions,  for 
trover  will  not  lie  for  a  refusal  to  deliver  property  to  a  stranger, 
until  there  is  a  reasonable  time  given  to  examine  whether  the 
claimant  is  its  owner.  See  Trover.  Post,  360. 

If  the  deposit  has  been  made  by  two  persons  jointly,  it  cannot 
be  revoked,  and  the  thing  deposited  be  demanded  back  by  one 
of  them  alone.  And,  if  property  is  deposited  by  several  deposi- 
tors, neither  of  them  can  legally  demand  a  return  of  the  property 
without  the  authority  of  all  the  depositors.  If  some  of  the  de- 
positors ask  the  bailee  to  return  the  property,  and  the  others 
desire  him  to  keep  it,  the  bailee  is  not  liable  to  an  action  at  the 
suit  of  those  who  require  him  to  return  it.  Atwood  v.  Ernest,  IS 
0.  B.  (4  J.  Scott),  881. 

(a)  Note  129. 
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But  when  the  deposit  is  not  a  joint  deposit  founded  on  a  joint 
contract,  but  is  made  by  one  of  several  joint  owners,  the  deposi- 
tor may  sue  alone,  and  whenever  several  joint  owners  allow  one 
of  their  number  to  deal  with  their  property,  and  place  it  in  the 
hands  of  a  bailee,  the  latter  is  accountable  to  the  owner  with 
whom  he  deals.  Walshe  v.  Provan,  8  Exch.,  852;  Broadbent  v. 
Ledivard,  11  Ad.  &  E.,  211. 

When  there  are  no  adverse  claimants,  the  depositary  is  bound 
to  return  the  deposit  on  demand,  and  if  he  neglects  or  refuses  to 
do  so,  he  is  responsible  for  the  subsequent  loss  or  destruction  of 
the  article,  and  for  all  injuries  that  may  afterwards  happen  to  it 
by  whatever  means  occasioned.  He  must  restore  it,  moreover, 
with  all  its  increase  and  profits.  Thus,  he  who  has  taken  charge 
of  a  flock  of  sheep,  must  restore  the  wool  shorn  from  their  backs 
and  the  lambs  they  have  produced,  together  with  the  sheep  them- 
selves, and  if  the  profits,  produce  and  increase,  are  of  a  perisha- 
ble nature,  such  as  milk,  eggs  and  butter,  and  have  been  neces- 
sarily sold,  the  produce  of  the  sale  must  be  paid  to  the  depositor. 
The  depositary,  moreover,  cannot  be  called  upon  to  deliver  up 
the  accessory  without  the  principal.  If  the  depositor  turns  out  to 
be  a  thief  and  to  have  stolen  the  things  deposited,  and  the  true 
owner  appears,  the  depositary  must  restore  them  to  the  latter. 
And  when  the  true  owner  of  the  property  reclaims  it,  or  if  the 
property  is  taken  by  virtue  of  legal  process  issued  against  the 
depositor,  this  will  excuse  the  depositary  for  his  omission  to 
return  it.  JEdson  v.  Weston,  7  Oow.,  278,  Bliven  v.  Hudson  River 
R.  R.,  35  Barb.,  188.a  In  such  a  case  the  bailee  must  assure  him- 
self, and  show  to  the  court  that  the  proceedings  are  regular  and 
valid,  but  he  is  not  bound  to  litigate  for  his  bailor,  or  to  show 
that  the  judgment  or  decision  of  the  tribunal  issuing  the  process 
or  seizing  the  goods,  was  correct  in  law  or  in  fact.  lb. 

If  the  goods  are  delivered  under  a  written  contract,  which  pro- 
vides that  they  shall  be  returned  at  a  particular  place,  the  bailor 
cannot  sue  and  recover  for  them  until  he  has  properly  demanded 
them  according  to  the  terms  of  the  contract,  nor  can  he  require 
their  delivery  at  any  other  place  than  that  specified.  If  no  place 
is  specified  for  their  delivery,  they  are  deliverable  at  the  place  of 
deposit,  and  'the  bailee  cannot  be  required  to  produce  them  at 
any  other  place,  unless  he  has  voluntarily  stipulated  to  do  so. 
Brown  v.  Cook,  9  Johns.,  361.  So  when  a  bailee  is  bound  to 
deliver  goods  on  demand,  he  discharges  his  obligation  by  deliver- 
ing or  tendering  them  where  they  are,  or  at  his  own  residence  or 
place  of  business.  Slingerland  v.  Morse,  8  Johns.,  474.  But  the 
demand  of  the  depositor  may  be  made  at  an  other  place  than 
that  specified  as  the  place  of  delivery,  and  if  the  depositary 
denies  the  owner's  right  to  the  property,  he  will  be  liable  to  an 
action.  Durikvp  v.  Hunting,  2  Denio,  643. 
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SECTION  III 

MANDATUM. 

If  the  bailee  or  depositary  expressly  or  impliedly  undertakes 
to  do  something  more  than  merely  to  assume  the  passive  custody 
of  the  thing  bailed,  the  bailment  advances  from  a  mere  naked 
deposit  or  simple  bailment  to  a  mandate,  and  the  bailee  becomes 
clothed  with  the  duties  and  the  implied  engagements  of  a  manda- 
tary, in  addition  to  those  of  a  mere  depositary  for  taking  care  and 
custody.  If  money  is  bailed  to  a  man  upon  the  faith  of  a  pro- 
mise made  by  him  to  take  and  deliver  it  to  a  banker,  or  to  invest 
it  in  the  public  funds,  or  lay  it  out  in  the  purchase  of  lands,  this 
is  an  express  mandate.  An  implied  mandate  arises  when  the 
bailee  takes  charge  of  living  animals  or  perishable  chattels,  for 
whose  preservation  and  safe  keeping  a  certain  amount  of  work 
and  labor,  skill  and  attention  is  necessarily  requisite,  and  which 
the  bailee,  by  accepting  the  trust,  impliedly  undertakes  to  fur- 
msh.  It  is  essential  to  the  existence  of  a  mandate  that  it  be 
gratuitous,  for  if  anything  is  to  be  paid  for  what  is  expressly  or 
impliedly  agreed  to  be  done,  the  contract  immediately  becomes 
a  contract  of  letting  and  hiring  of  skill  and  labor,  to  be  exercised 
and  performed  upon  the  thing  bailed. 

In  the  common  law  the  term  mandate  is  generally  restricted  to 
express  or  implied  promises,  made  on  bailments  of  chattels,  that 
something  shall  be  done  with  them  gratuitously  for  the  benefit 
of  the  bailor. 

The  bailor  who  makes  the  request  and  gives  the  directions  as 
to  the  disposal  of  the  chattel  is  called  the  mandator,  and  the 
bailee  who  receives  the  chattel  upon  the  terms,  express  or  implied, 
and  assents  to  the  directions,  and  undertakes  the  trust  to  be  per- 
formed, is  called  the  mandatary.  So  long  as  there  has  been  no 
actual  bailment  by  the  delivery  and  acceptance  of  the  chattel, 
there  is  no  binding  contract  of  mandate.  A  promise  to  do  some- 
thing with  a  thing  that  has  never  been  put  into  the  actual  or 
constructive  possession  of  the  promisor  is  a  mere  nudum  pactum, 
which  may  be  revoked;  but  when  the  bailment  has  been  made 
upon  the  faith  of  the  promise,  and  the  promisor  has  obtained 
possession  of  the  chattel  in  execution  of  the  mandate,  the  con- 
tract is  complete,  and  he  is  bound  faithfully  to  discharge  the 
trust  he  has  undertaken. 

It  has  been  said,  in  reference  to  gratuitous  undertakings  to 
perform  work,  that  if  the  promisor  does  not  proceed  with  the 
work,  no  action  will  lie  against  him  for  the  non-feasance;  but  if 
he  proceeds  on  the  employment,  he  makes  himself  liable  for  any 
misfeasance  in  the  course  of  that  work.  But  where  a  man  pro- 
mises to  perform  work  upon  the  chattel  of  an  other,  or  to  do 
something  with  it,  and  the  chattel  is  bailed  to  him  for  the  pur- 
pose expressed,  his  acceptance  of  the  possession  of  the  chattel 
in  execution  of  his  engagement  is  an  entering  on  the  work 
and  employment,  and  if,  after  having  accepted  such  possession, 
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and  having  taken  tho  chattel  away  with  him,  he  neglects  to  do 
that  which  he  promised  to  perform,  this  neglect  is  a  misfeasance 
for  which  he  will  be  held  responsible.  The  common  law  leaves 
him  to  act  or  not  to  act,  as  he  may  think  fit ;  he  may,  therefore, 
refuse  to  accept  the  chattel  when  it  is  tendered  to  him,  and  no 
action  can  be  maintained  against  him  for  so  doing.  But  if  he 
takes  it  and  carries  it  away,  he  then  acts,  he  has  commenced  the 
work,  and  he  is  responsible  for  any  subsequent  misfeasance.  Coggs 
v.  Bernard,  2  Ld.  Eaym.,  919,  920;  JElsee  v.  Gatward,  5  Term.  E., 
149;  Balfe  v.  West,  13,  0.  B.  (4  J.  Scott),  466;  Shillibeer  v.  Glyn, 
2  Mees.  &  Wels.,  143;  Whitehead  v.  Greetham,  2  Bing.,  464.  He 
may  indeed  revoke  his  promise  and  return  the  chattel,  if  he 
does  it  without  delay,  and  before  his  acceptance  of  the  trust  and 
the  omission  to  perform  it  have  occasioned  loss  or  damage  to  the 
mandator,  but  he  cannot  lawfully  withdraw  such  promise,  and 
refuse  to  execute  the  trust,  if  the  revocation  will  place  the  man- 
dator in  a  worse  position  than  he  was  in  at  the  time  the  mandate 
was  accepted  and  the  promise  made.  When  a  sum  of  money  was 
bailed  to  a  party  upon  the  faith  of  au  undertaking  made  by 
him  to  cause  the  sum  to  be  paid  to  the  bailor  or  his  order  at  a 
distant  place,  it  was  held  that  the  bailment  of  the  money  Was 
a  sufficient  consideration  for  the  undertaking,  and  that  the  man- 
datary was  responsible  for  the  nonfulfillment  of  his  engagement. 
Shillibeer  v.  Glyn,  2  Mees.  &  Wels.,  143.  So,  where  certain  iron 
boilers  were  delivered  to  a  man  upon  the  faith  of  an  undertaking 
made  by  him  to  weigh  them  gratuitously  and  return  them  to  the 
bailor  in  as  perfect  and  complete  a  condition  as  they  were  in  at 
the  time  of  making  the  bailment  and  the  promise,  and  the  man- 
datary took  the  boilers  to  pieces  in  order  to  weigh  them,  but 
refused  to  put  them  together  again;  it  was  held  that  he  was 
responsible  for  his  breach  of  contract,  and  that  he  must  make 
good  the  damage  which  had  been  sustained  by  the  mandator. 
Bainbridge  v.  Firmstone,  8  Ad.  &  E.,  743. 

As  regards  the  mere  custody  of  the  thing  bailed  to  him,  the 
mandatary  stands  in  the  position  and  is  clothed  only  with  the  ordi- 
nary liabilities  of  a  naked  depositary.  Beardslee  v.  Richardson, 
11  Wend.,  25.  A  bailee  who  has  undertaken  gratuitously  to  con- 
vey money  or  goods  from  one  place  to  an  other,  and  has  entered 
upon  the  trust  by  accepting  possession  of  the  money  or  the  goods, 
is  bound  to  exercise  the  same  care  and  diligence  in  the  execution 
of  the  task,  that  a  person  of  ordinary  care  and  prudence  might 
be  expected  to  exercise  in  the  conveyance  of  his  own  property. 
I  h.  If  by  negligence  and  mismanagement  in  the  accomplishment 
of  his  undertaking,  the  money  or  the  goods  are  lost  or  stolen, 
injured  or  spoiled,  he  will  be  responsible  for  the  loss.  II.  But  he 
is  not  responsible  for  the  loss  of  the  money  if  he  is  forcibly  robbed 
without  any  default  on  his  part.  Walker  v.  British  Guarantee 
Association,  18  Ad.  &  Ell.  N.  S.,  277.  Where  a  man  undertook 
to  remove  several  hogsheads  of  brandy  from  one  cellar  to  an  other, 
and  there  lay  them  down  safely,  and  in  the  course  of  the  removal 


316  BAILMENT. 

one  of  the  casks  was  staved  and  the  brandy  spilt  through  negli- 
gence and  want  of  care,  it  was  held  that  he  was  responsible  for 
the  loss,  although  it  did  not  appear  that  he  was  to  have  any  thing 
for  his  pains.  "  It  is  objected,"  observes  Holt,  Oh.  J.,  in  his  cele- 
brated judgment  in  that  case,  "that  there  is  no  consideration  to 
ground  this  promise  upon,  and  therefore,  the  undertaking  is  but 
a  nudum  pactum.  But  to  this  I  answer,  that  the  owners  trusting 
him  with  the  goods  is  a  sufficient  consideration  to  oblige  him  to 
a  careful  management.  Indeed  if  the  agreement  had  been  exe- 
cutory to  carry  those  brandies  from  one  place  to  the  other  on 
such  a  day,  the  defendant  had  not  been  bound  to  carry  them. 
But  this  is  a  different  case,  for  assumpsit  does  not  only  signify 
a  future  agreement,  but  in  such  a  case  as  this,  signifies  an  actual 
entry  upon  the  thing  and  taking  the  trust  upon  himself.  And  if  a 
man  will  do  that,  and  miscarries  in  the  performance  of  his  trust, 
an  action  will  lie  against  him  for  that,  though  nobody  could  have 
compelled  him  to  do  the  thing.  Goggs  v.  Bernard,  2  Ld.  Eaym., 
919.  When  a  bailee  has  undertaken  to  carry  money  or  goods  and 
chattels  gratuitously  to  a  distant  part,  it  is  no  answer  to  an  action 
brought  against  him  for  a  breach  of  his  engagement,  to  say  that  he 
lost  the  articles  in  a  brothel  or  a  lodging  house,  or  by  the  way- 
side, without  giving  any  satisfactory  or  excusable  account  of  the 
loss.  The  loss  itself  unexplained,  affords  the  strongest  pre- 
sumption of  negligence,  and  the  mandatary  must  rebut  this 
presumption  by  showing  that  he  was  forcibly  robbed,  or  that  the 
property  was  stolen  without  any  gross  neglect  or  willful  default 
on  his  part,  or  that  his  vehicle  broke  down  or  was  overturned 
and  that  the  articles  were  lost  during  the  hurry,  confusion  and 
fright  of  an  undoubted  accident.  Beardslee  v.  Richardson,  11 
Wend.,  25;  Parry  v.  Roberts,  3  Ad.  &  Ell.,  120,  Doorman  v.  Jen- 
kins, 2  Ad.  &  Ell.,  256. 

If  a  chattel  is  bailed  to  a  workman  or  artificer  in  some  partic 
ular  art,  craft  or  profession,  upon  the  faith  of  an  undertaking  by 
the  bailee  to  mend,  repair,  or  improve  it  gratuitously  for  the  ben- 
efit of  the  mandator,  the  mandatary  must  complete  the  work 
within  a  reasonable  period,  and  must  be  especially  mindful  that 
the  article  is  not  injured  in  his  hands  during  the  performance  of 
his  work  through  a  want  of  that  knowledge  and  skill  which 
every  workman  and  artificer  in  that  particular  art  or  craft  is 
bound  to  possess.  The  situation  and  profession  of  the  artizan 
in  such  a  case  natually  imply  that  he  is  possessed  of  competent 
skill  and  he  is  responsible  for  injuries  resulting  from  his  neglect 
to  use  it,  whether  he  is  or  is  not  to  be  paid  for  his  labor  and  pains. 
The  foundation  of  this  increased  liability  is  the  increased  confi- 
dence reposed  in  him,  which  induced  the  mandator  to  trust  him  with 
the  chattels  when  he  would  not  have  trusted  it  to  an  unskillful 
person.  But  if  a  person  known  to  be  unskilled  in  the  particular  work 
or  employment  he  gratuitously  undertakes,  does  the  work,  at  the 
solicitation  of  a  friend,  with  such  ability  as  he  possesses,  he  stands 
excused,  although  it  is  unskDlfully  done;  for  it  is  the  mandator's 
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own  folly  to  trust  him,  and  the  party  engages  for  no  more  than  a 
reasonable  exertion  of  his  capacity. 

If  money  is  bailed  to  a  man  upon  the  faith  of  a  promise  or 
assurance  made  by  him  to  place  it  out  at  interest  or  purchase  an 
annuity  with  it  for  the  benefit  of  the  bailor,  the  mandatary  who 
accepts  the  money  and  enters  upon  the  execution  of.  the  trust 
impliedly  promises  to  use  due  and  sufficient  care  in  the  fulfill- 
ment of  his  undertaking,  and  if  the  money  is  lost  by  his  miscar- 
riage and  neglect  to  exercise  common  and  ordinary  care  in  the 
selection  of  a  safe  investment,  an  action  will  lie  against  him  for 
the  loss.  Whitehead  v.  Greetham,  2  Bing.,  464. 

But  if  the  depositary  does  not  exercise  any  trade  or  profession 
which  denotes  or  implies  that  he  has  Skill  in  money  matters,  and 
that  he  has  more  than  ordinary  knowledge  of  investments  and 
securities  for  money,  he  is  not  responsible  for  the  exercise  of  more 
than  ordinary  care  and  caution,  and  he  is  not  liable  for  the  failure 
of  the  investments,  if  he  has  used  such  skill  and  knowledge  as  he 
possessed,  and  has  acted  with  uprightness  and  honesty  of  purpose 
in  the  transaction  of  the  business  confided  to  him. 

But  an  attorney,  whose  profession  and  employment  naturally 
leads  him  to  have  some  knowledge  of  security  for  money  and  pecu- 
niary investments,  is  responsible  for  the  exercise  of  a  reasonable 
amount  of  professional  knowledge  and  skill  in  the  selection  of 
a  safe  investment,  although  he  acts  gratuitously,  making  no  charge 
and  receiving  nothing  from  the  owner  of  the  money  for  his  ser- 
vices. His  office,  profession,  and  employment  imply  skill  and 
invite  confidence,  and  an  omission  to  use  that  skill,  or  an  absence 
of  its  possession,  is  imputable  to  him  as  gross  negligence.  Shiells 
v.  Blacklume,~l  H.  Bla.,  159;  Moore  v.  Mourgue,  Oowp.,  479. 

If  the  subject  matter  of  the  bailment  consists  of  living  animals, 
such  as  horses,  oxen,  or  sheep,  the  mandatary  is  bound  to  furnish 
them  with  suitable  food  and  nourishment,  to  give  them  a  proper 
and  reasonable  amount  of  exercise  and  fresh  air,  and  generally 
to  provide  them  with  all  such  things  as  are'  essential  to  the  pre- 
servation of  their  health,  and  his  neglect  so  to  do  will  amount  to 
a  positive  fraud  and  breach  of  trust.  If  a  man  takes  charge  of 
cattle  or  sheep,  and  afterwards  takes  no  heed  of  them,  but  lets 
them  stray  away  on  a  common,  and  get  drowned  or  lost,  this  is  a 
breach  of  trust,  and  he  is  responsible  for  the  loss.  So  if  he  gra- 
tuitously takes  charge  of  a  horse,  and  he  then  turns  it  out  after 
dark  into  a  dangerous  pasture,  and  the  horse  falls  into  a  pit  or  a 
well,  or  into  the  shaft  of  a  mine,  this  is  a  gross  neglect  and  breach 
of  trust,  and  he  is  responsible  for  the  loss.  If  he  places  a  horse 
in  a  pasture  surrounded  by  rotten  and  very  defective  fences,  and 
the  horse  by  reason  thereof  strays  away  and  is  lost,  this  also  is  a 
breach  of  trust,  for  which  he  shall  be  answerable,  but  if  the  horse 
is  a  wild  ungovernable  animal  and  gets  away  through  its  own 
recklessness  and  impatience  of  restraint  as  much  as  by  reason  of 
the  defective  fences,  the  bailor  will  not  be  responsible  for  the  loss. 

What  is,  and  what  is  not,  gross  negligence,  amounting  to  a 
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breach  of  trust  is  often  a  mixed  question  of  law  and  fact,  but 
more  generally  a  pure  question  of  fact,  to  be  determined  by  a 
jury.  It  must  be  judged  of  by  the  actual  state  of  society,  the 
general  usages  of  life  and  the  dangers  peculiar  to  the  times  as  well 
as  by  the  apparent  nature  and  value  of  the  subject  matter  of  the. 
bailment  and  the  degree  of  care  it  seems  to  require.  It  is  impos- 
sible to  lay  down  any  exact  rule  which  will  be  applicable  to  ;ill 
times  and  all  circumstances,  for  the  same  acts  which  in  one  coun- 
try or  in  one  age  may  be  deemed  negligent  acts,  may  at  an  other 
time  or  in  an  other  country  be  justly  deemed  an  exercise  of  ordi- 
nary diligence. 

A  mandatary  who  undertakes  an  office  of  skill,  is  bound  to 
exercise  such  an  amount  of  skill  as  he  actually  possesses,  or  such 
an  amount  of  skill  as,  by  his  conduct  and  actions  and  ordinary 
course  of  employment,  he  holds  himself  out  to  the  world  to  pos- 
sess. Thus,  where  a  man  who  was  proved  to  be  conversant  with 
horses,  and  skilled  in  their  use,  was  commissioned  to  ride  a  horse 
to  a  neighboring  village,  for  the  purpose  of  showing  it  for  sale, 
and  on  his  arrival  he  rode  the  horse  into  a  race  ground,  which 
was  wet  and  slippery,  where  the  horse  slipped  and  fell  several 
times,  and  at  last  fell  and  broke  one  of  its  knees,  it  was  held, 
that  the  bailee  had  been  guilty  of  a  culpable  neglect  and  breach 
of  trust,  and  was  answerable  for  the  damage.  Wilson  v.  Brett,  11 
Mees.  &  Wels.,  113;  Carpenter  v.  Branch,  13  Verm.,  161.  If  a 
farrier,  physician  or  surgeon,  undertakes  to  treat  a  living  animal 
or  a  patient  for  some  injury  or  disease  gratuitously,  he  is  never- 
theless bound  to  exercise  the  ordinary  knowledge  and  skill  of  his 
art  or  profession  in  the  course  of  his  treatment,  and  he  will  be 
responsible  for  injuries  or  damages  resulting  from  his  neglect 
to  do  so. 

If  the  subject  matter  of  the  bailment  is  a  perishable  commodity, 
the  bailee  is  bound  to  bestow  such  an  amount  of  labor  and  vigi- 
lance for  its  preservation  as  would  ordinarily  be  bestowed  by  a 
prudent  owner.  If  the  mandatary  of  a  valuable  painting  takes 
no  heed  for  its  preservation,  but  lets  it  lie  on  the  damp  ground, 
or  places  it  in  a  kitchen,  or  against  a  damp  wall  in  a  room  where 
there  is  no  fire,  when  he  might  have  placed  it  in  a  dry  situation 
and  in  perfect  security,  this  is  an  act  of  gross  negligence,  and  ii' 
the  picture  is  seriously  injured,  from  damp  and  dirt,  he  musi 
make  good  the  loss,  unless  he  can  show  that  the  mandators  knew 
where  it  was  placed,  and  assented  to  its  being  kept  there.  Mytton 
v.  Cock,  2  Strange,  1099. 

SECTION  IV. 

COMMODATUM  OR  GRATUITOUS  LOAN. 

If  the  bailee  is  to  have  the  use  and  enjoyment  of  the  subject 
matter  of  the  bailment  for  his  own  benefit  and  advantage,  with- 
out payment  of  hire  or  reward  to  the  bailor,  then  the  bailment 
becomes  a  gratuitous  loan,  and  the  bailee  is  clothed  with  the 
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duties,  responsibilities  and  implied  engagements  of  a  borrower 
for  use  in  addition  to  those  of  a  mere  depositary  and  mandatary. 
There  are  in  the  civil  law  two.  kinds  of  gratuitous  loans,  the 
one  called  a  mutuum,  which  is  a  loan  for  use  and  consumption, 
because  the  thing  is  bailed  to  be  consumed,  and  an  equivalent  in 
kind  is  to  be  subsequently  returned  or  given ;  the  other  is  called 
a  commodatum,  which  is  a  loan  of  a  specific  chattel  which  is  to  be 
used  by  the  bailee  and  the  identical  article  is  then  to  be  returned. 
In  the  loan  by  way  of  mutuum,  the  bailor  is  called  the  creditor 
by  reason  of  the  credit  given  by  him  to  the  promise  of  the  bailee, 
and  the  latter  is  called  the  debtor  because  he  owes  an  equivalent 
which  is  to  be  paid  back.  In  the  loan,  by  way  of  commodatum 
the  parties  are  known  in  law<  by  the  ordinary  appellation  of 
borrower  and  lender.  In  the  former  the  borrower  is  obliged  to 
return  the  same  individual  thing  with  which  he  had  been  accom- 
modated for  the  temporary  supply  of  his  wants ;  in  the  latter  it 
is  destined  for  his  use  and  consumption  and  he  discharges  this 
mutual  engagement  by  substituting  the  same  specific  value 
according  to  a  just  estimation  of  number,  of  weight,  and  of  mea- 
sure. If  corn  or  potatoes,  wine  or  brandy,  coals  or  oil,  be  bor- 
rowed, they  are  borrowed  to  be  consumed,  the  corn  being  eaten, 
the  wine  drank,  and  the  coal  or  oil  burned  and  consumed ;  a  loan 
of  this  description,  therefore,  is  necessarily  a  mutuum,  for  the  iden- 
tical thing  lent  cannot  be  returned,  but  an  equivalent  in  kind  must 
be  rendered  back.  If  money  is  lent  to  be  used,  the  money  is 
necessarily  mixed  with  other  coin  of  a  similar  denomination  or 
nature ;  it  passes  into  other  hands ;  its  identity  and  individuality 
are  destroyed  or  rendered  impracticable,  and  the  specific  pieces 
of  coin  cannot  be  rendered  back.  A  loan  of  money,  therefore, 
is  a  mutuum,  the  borrower  being  bound  to  restore,  not  the  iden- 
tical money  lent,  but  an  equivalent  in  the  shape  of  money  of  the 
same  denomination  and  value.  But  if  a  horse  or  a  book  be  lent 
for  use,  the  identity  and  individuality  of  the  chattel  are  not 
destroyed  or  in  any  way  affected  by  the  use ;  the  same  horse  and 
the  same  book  remain,  though  the  one  may  have  been  ridden, 
and  the  other  read,  the  loau,  therefore,  is  a  commodatum;  and  the 
borrower  does  not  fulfill  his  engagement  by  rendering  an  equiva- 
lent in  the  shape  of  a  different  horse,  or  a  different  book  of  equal 
value,  but  is  bound  to  return  the  identical  thing  lent..  It  is  of 
the  very  essence  of  a  commodatum  that  the  subject  matter  of  the 
bailment  be  granted  to  be  used  free  of  reward,  for  if  any  thing 
be  paid  for  the  use  of  the  chattel,  the  contract  is  a  contract  of 
letting  and  hiring,  and  belongs  to  an  other  class  of  bailments. 
In  a  bailment  by  way  of  mutuum,  the  chattel  bailed  becomes  the 
absolute  property  of  the  bailee  to  do  what  he  pleases  with  it,  and 
to  use  it  in  any  way  that  he  thinks  fit ;  but  in  a  bailment  by  way 
of  commodatum,  the  temporary  right  of  possession  and  user  only 
are  transferred,  the  right  of  property  remaining  in  the  lender, 
and  the  borrower,  consequently,  is  obliged  to  render  back  the 
identical  thing  lent  in  as  good  a  condition  as  it  was  in  when  bor- 
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rowed,  subject  only  to  the  deterioration  resulting  from  inherent 
defects,  or  produced  by  ordinary  wear  and  tear,  and  the  reason- 
able use  of  it  for  the  purpose  for  which  it  was  known  to  be 
required.  The  law  requires  the  utmost  good  faith  on  the  part 
of  a  borrower,  and  it  makes  him  responsible  for  the  slightest 
breach  of  trust.  He  is  bound  to  the  strictest  care  and  diligence 
to  keep  the  goods  in  such  a  manner  as  to  restore  them  back  to 
the  lender,  because  as  bailee  he  has  a  benefit  from  the  use  of  them ; 
and  if  the  bailee  is  guilty  of  the  least  neglect  he  will  be  answer- 
able, as  if  a  man  should  lend  a  horse  to  go  a  journey  to  the  west- 
ward, and  the  bailee  should  go  on  a  journey  to  the  northward,  in 
such  a  case,  if  any  accident  happens  to  the  horse  on  the  journey 
northward  the  bailee  will  be  responsible,  because  he  made  use  of 
the  horse  contrary  to  the  trust  under  which  he  was  lent;  a,nd 
it  may  be  that  if  the  horse  had  not  been  used  otherwise  than  as 
he  was  lent,  the  accident  would  not  have  happened  to  him.  Ooggs 
v.  Bernwd,  2  Ld.  Eaym.,  915. 

A  borrower  is  bound  to  use  extraordinary  diligence  in  the  care 
of  the  property  loaned  to  him,  and  is  responsible  for  the  slightest 
neglect.  .  He  must  exercise  all  the  care  and  dihgence  which  the 
most  careful  persons  are  accustomed  to  apply  to  their  own  affairs. 
Scranton  v.  Baxter,  4  Sand.,  5,  8.  The  measure  of  care  and  dili- 
gence to  be  exercised  for  the  protection  and  preservation  of  a 
thing  bailed  by  way  of  commodatum,  whilst  it  remains  in  the 
possession  of  the  borrower,  is  that  amount  of  care,  prudence, 
and  foresight,  which  the  most  vigilant  and  careful  of  men  exer- 
cise for  the  preservation  and  protection  of  their  own  property. 
The  foundation  of  this  increased  liability  on  the  part  of  the  bor^ 
rower,  in  comparison  with  the  hirer  of  a  chattel,  is  the  increased 
trust  and  confidence  reposed  in  him.  The  lender  himself  derives 
no  benefit  from  the  contract.  In  making  the  bailment  he  per- 
forms a  gratuitous  act  of  kindness  dictated  by  his  confidence  in 
the  bailee;  the  law,  therefore,  exacts  from  the  latter  a  corres- 
ponding return,  and  requires  from  him  the  greatest  amount  of 
care  that  is  ever  bestowed  by  the  most  cautious  of  men  in  the 
protection  and  preservation  of  property  of  the  description  bailed. 
The  borrower  cannot,  of  course,  be  made  responsible  for  inevita- 
ble accidents,  or  casualties  which  could  not  have  been  foreseen, 
and  which  no  human  prudence  could  have  guarded  against ;  but 
if,  by  the  exercise  of  proper  forethought  and  care,  he  might  have 
saved  the  thing  bailed  to  him  from  an  accident  which  has  occurred, 
and  he  has  not  done  so,  his  own  neglect  is  the  occasion  of  such 
accident,  and  he  is  responsible  therefor.  If  the  borrower  puts  a 
borrowed  horse  into  a  ruinous  building  which  is  likely  to  fall,  and 
the  building  is  blown  down  during  a  tempest,  and  falls  upon  the 
horse  and  kills  it,  the  borrower  is  responsible,  for  if  the  building 
had  been  strong,  and  in  good  repair,  the  disaster  might  not  have 
occurred ;  and  it  cannot,  therefore,  be  taken  as  a  chance  but  as 
the  default  of  him  who  had  the  horse  delivered  to  him.  But 
if  the  building  were  strong,  and  by  common  presumption  in  no 
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danger  of  falling,  but  it  fell  notwithstanding  by  sudden  tempest. 
then  it  shall  be  taken  as  a  chance,  and  he  that  had  the  horse  in 
keeping  shall  be  discharged.  If  a  horse  is  lent  for  an  ordinary 
ride  along  the  high  road,  and  the  borrower  takes  the  horse  off 
the  high  road  and  rides  him  into  wet  and  slippery  ground,  and  the 
horse  slips  and  breaks  his  knees,  or  is  otherwise  injured,  the  bor- 
rower must  make  good  the  loss.  If  the  borrower  is  a  person 
conversant  with  horses,  he  is  bound  to  use  such  skill  and  care  in 
the  riding  of  the  horse,  as  a  person  conversant  with  horses  may 
reasonably  be  expected  to  use.  If,  therefore,  he  throws  the  horse 
down  and  injures  it  by  injudicious  riding  or  unskillful  horseman- 
ship, he  is  answerable  for  the  damage.  It  has  been  said  that 
every  lender  of  a  horse  for  riding  impliedly  bargains,  at  the  time 
he  makes  the  loan,  for  the  exercise  on  the  part  of  the  borrower 
of  competent  skill  in  riding  and  the  management  of  a  horse,  and 
that  if  the  horse  receives  any  injury  or  damage  from  the  want  of 
such  skill,  the  borrower  is  responsible,  as  he  ought  to  have  con- 
sidered his  own  capacity  before  taking  upon  himself  the  care  and 
management  of  the  animal,  and  must  be  considered  at  the  time 
he  sought  the  loan  to  have  impliedly  represented  himself  to  be 
skilled  in  riding.  Wilson  v.  Brett,  11  Mees.  &  Wels.,  115. 

But  if  the  bailor  chooses,  without  making  any  previous  inquiry, 
to  intrust  a  fiery  and  high-spirited  horse  to  a  stranger,  of  whose 
skill  in  horsemanship  he  knows  nothing,  he  has  no  right  to  expect 
the  management  and  dexterity  of  an  experienced  rider.  Neither 
if  he  lends  valuable  property  to  a  notorious  drunkard  or  a  noto- 
riously wild  and  reckless  character,  has  he  any  right  to  expect 
the  care  and  attention  of  a  very  vigilant  and  painstaking  person. 
The  loan  of  the  use,  moreover,  is  strictly  personal  to  the  borrower, 
founded  on  confidence  in  him,  and  does  not  in  general  warrant  a 
user  by  the  servants  of  the  latter.  Bringloe  v.  Morrice,  1  Mod.,  210. 

In  the  case  of  a  loan  by  way  of  mutuum,  the  borrower  is  bound 
to  restore,  at  the  time  agreed  upon,  or  within  a  reasonable  period 
after  request,  an  article  of  the  same  kind  and  quality  as  the  one 
originally  lent  to  him.  But  an  action  will  not  lie  until  after  a 
demand,  and  when  one  manufacturer  of  iron  ware  borrowed  cer- 
tain articles  of  an  other  manufacturer,  upon  an  order  in  these 
words,  "Will  you  lend  me  until  my  furnace  gets  in  blast,  and  let 
me  pay  you  in  the  same  ware,  the  following  articles,"  which 
were  named,  it  was  held  that  no  action  would  lie  to  recover  the 
value  of  the  ware  lent,  until  after  a  demand  for  a  return  of  the 
articles  lent.  Gilbert  v.  Manchester  Iron  Manuf.  Co.,  11  Wend.,  625. 

It  is  of  the  essence  of  a  mutuum  that  a  chattel  of  the  same 
character,  description  and  quality  as  that  of  the  one  lent  should 
be  given  in  return,  for  if  by  the  agreement  of  the  parties  an  article 
of  a  different  character  is  to  be  returned,  the  contract  is  not  a 
mutuum,  but  an  exchange  or  sale.  As  the  right  of  property  in 
the  thing  bailed  is  transferred  to  the  bailee  by  a  bailment  by  way 
of  mutuum,  so  also  is  the  risk  of  loss.  If,  therefore,  the  bailee  is 
robbed  before  he  reaches  home,  or  the  thing  bailed  is  destroyed 
Wait    41 
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by  wreck,  fire  or  inevitable  accident  before  it  can  be  used,  the 
bailee  must,  nevertheless,  pay  the  equivalent  which  he  owes  to 
the  bailor  at  the  time  appointed. 

When  the  loan  is  made  by  way  of  commodatum,  the  borrower 
must  return  the  specific  thing  lent  within  a  reasonable  time  after 
request,  and  if  he  neglects  or  refuses  to  do  so,  he  is  responsible 
for  all  accidents  that  afterwards  happen  to  it.  He  has  no  right, 
either  by  the  civil  or  the  common  law,  to  detain  the  thing  bor- 
rowed for  any  antecedent  debt  due  to  him.  The  plain  reason  is 
that  it  would  be  a  departure  from  the  tacit  obligations  of  the  con- 
tract. ~Eo  intention  to  give  a  lien  for  a  debt  can  be  implied  from 
the  grant  of  a  mere  favor.  Neither  can  the  borrower  set  up  a 
right  to  detain  the  chattel  for  the  payment  of  necessary  expenses 
incurred  by  him  in  keeping  and  preserving  it.  If  the  borrower 
neglects  to  return  the  chattel  after  demand  made,  the  owner  may 
lhaintain  an  action  for  the  recovery  of  damages,  and  if  it  has 
been  wrongfully  taken  from  the  borrower  by  a  sheriff  or  constable 
under  an  execution,  or  by  any  other  party,  the  owner  may  fol- 
low it,  and  may,  after  demand,  maintain  an  action  against  the 
party  who  is  in  possession,  and  who  refuses  to  deliver  it  up.  Tur- 
ner v.  Ford,  15  Mees.  &  Wels.,  212. 

In  ordinary  cases  of  deposits  of  money  with  bankers,  the  trans- 
action amounts  to  a  mutuum  or  loan  for  use  and  consumption,  it 
being  understood  that  the  banker  is  to  have  the  use  of  the  money 
in  return  for  his  consent  to  take  charge  of  it.  The  customer  does 
not  bail  the  money  to  be  kept  with  reasonable  diligence  and  to 
have  the  identical  money  returned.  But  the  customer  lends 
the  money  to  the  banker,  and  the  banker  promises  to  repay 
that  money,  and  while  indebted  to  pay  the  whole  or  any  part  of 
the  debt  to  any  person  to  whom  his  creditor,  the  customer,  in  the 
ordinary  way  requires  him  to  pay  it.  Alderson  B.  Rdbarts  v.  Tucker, 
16  Ad.  &  E.  N.  S.,  575;  Pott  v.  Clegg,  16  Mees.  &  Wels.,  321. 
There  is  no  fiduciary  character  existing  on  the  part  of  a  banker 
towards  his  customer.  Money  paid  into  a  bank  ceases  altogether 
to  be  the  money  of  the  depositor;  it  is  then  the  money  of  the 
banker,  who  is  bound  to  return  an  equivalent  by  paying  a  sum 
similar  to  that  deposited  with  him  when  he  is  asked  for  it  or 
ordered  to  pay  it.  It  is  the  banker's  money ;  he  deals  with  it  as 
his  own ;  he  makes  what  profit  he  can  of  it,  which  profit  he  retains 
to  himself,  paying  back  only  the  principal  sum,  according  to  the 
custom  of  bankers  in  some  places,  or  the  principal  and  a  small 
rate  of  interest,  according  to  the  custom  of  bankers  in  other 
places.  The  money,  therefore,  being  his  own,  he  is  not  guilty  of 
any  breach  of  trust  in  employing  it.  He  is  not  answerable  to  his 
principal  if  he  puts  it  in  jeopardy  by  engaging  in  hazardous  spec- 
ulations, but  he  is  of  course  answerable  for  an  equivalent  amount 
to  be  paid  to  bis  customer  when  demanded. 

It  is  the  duty  of  the  banker  to  pay  the  debt  due  to  the  custo- 
mer pursuant  to  the  order,  check  or  draft  of  the  latter.  The  cus- 
tomer may  order  the  debt  to  be  paid  to  himself  or  anybody  else, 
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or  he  may  order  it  to  be  carried  over  or  transferred  from  his  own 
account  to  the  account  of  any  other  person  he  pleases.  He  may 
do  so  by  written  instrument  or  verbal  direction,  but  the  banker 
»s  entitled  to  require  some  written  evidence  of  the  order  for  the 
transfer.  Watts  v.  Christie,  11  Beav.,  546.  The  banker  is  bound 
by  law  to  honor  the  checks  and  drafts  of  his  customers,  provided 
they  are  presented  within  banking  hours,  and  he  has  in  his  hauds 
sufficient  funds  for  the  purpose  belonging  to  the  customer,  and  if 
he  refuses  he  is  liable  to  an  action  by  the  customer  for  substan- 
tial damages  without  proof  of  actual  damages,  for  it  is  a  discredit 
to  the  customer  to  have  his  check  refused  payment.  Marzetti  v. 
Williams,  1  Barn.  &  Ad.,  415;  Bolin  v.  Steward,  14  0.  B.,  595; 
Boyd  v.  Emmersm,  2  Ad.  &  E.,  184,  202;  Whitaker  v.  Bank  of 
England,  1  Oromp.,  Mees.  &  Eos.,  744." 


SECTION  V. 

PLEDGES   OR   PAWNS. 

The  distinction  between  a  pledge  and  a  chattel  mortgage  has 
been  pointed  out  in  the  article  upon  chattel  mortgages.  A  con- 
tract of  pledge  is  a  bailment  or  delivery  of  goods  or  chattels  by 
one  man  to  an  other,  to  be  held  as  a  security  for  the  payment  of 
a  debt  or  the  performance  of  an  engagement,  and  upon  the 
express  or  implied  understanding  that  the  thing  deposited  is  to 
be  restored  as  soon  as  the  debt  is  discharged  or  the  engagement 
has  been  fulfilled. 

The  thing  deposited  is  called  a  pawn  or  pledge ;  the  party  mak- 
ing the  deposit  is  the  pawnjor  or  pledgor,  and  the  person  who 
receives  it  into  his  possession  is  the  pawnee  or  pledgee.6 

The  contract  is  to  be  distinguished  from  the  contract  of  hypoth- 
ecation, by  the  transfer  of  the  possession  or  the  actual  tradition 
or  delivery  of  the  thing  intended  to  be  charged  to  the  creditor, 
and  from  the  contract  of  mortgage  by  the  absence  of  a  transfer 
of  the  ownership  or  right  of  property  thereof  'to  the  pawnee 
during  the  continuance  of  the  trust.  A  written  memorandum  of 
deposit  or  pledge,  therefore,  does  not  require  a  mortgage  stamp, 
but  it  will  in  general  require  an  agreement  stamp.  Harris  v. 
Birch,  9  Mees.  &  Wels.,  593.  If  the  thing  intended  to  be  bur- 
dened with  the  debt  or  charge,  remains  in  the  possession,  order 
and  disposition  of  the  owner,  there  is  no  pledge.  By  a  pledge, 
therefore,  of  goods  and  chattels,  the  right  of  possession  is  altered, 
but  not  the  right  of  property.  The  pawnee,  during  the  continu- 
ance of  the  contract,  is  the  lawful  possessor,  and  has  a  special 
property  in  the  chattel  as  a  bailee,  but  the  general  right  of  pro- 
perty and  ownership  still  continue  in  the  pawnor. '  Ratcliff  v. 
Davies,  Oro.  Jac,  244;  Byall  v.  Bolle,  1  Atk.,  167.  By  the 
common  law,  all  kinds  of  goods  and  chattels,  title  deeds  and 
securities  of  money,  promissory  notes  and  bills  of  exchange,  let- 
ters of  allotment  and  scrip,  certificates  of  shares,  and  even  money 
itself  when  marked  or  inclosed  in  a  bag,  purse  or  parcel,  so  as  to 
(a)  Note  131.        (i)  Note  132.' 
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be  capable  of  identification  may  be  pledged.  Isaack  v.  Clark,  2 
Bulst,,  306;  Boss  v.  Moses,  1  0.  B.,  232.a 

One  man  cannot,  as  a  general  rule,  convey  to  an  other,  a  pover 
or  right  over  property  which  he  does  not  himself  possess.  If  a 
servant  takes  his  master's  jewels  and  pledges  them,  the  pledge 
cannot  alter  or  affect  the  ownership  of  them,  or  give  the  pledgee 
any  right  to  detain  them  as  against  the  owner.  But  if  a  man 
obtains  goods  under  color  of  a  contract  intended  to  transfer  the 
property  in  the  goods  to  him,  and  then  pledges  them,  the  pledgee 
will  have  a  lien  upon  the  goods  to  the  amount  of  his  advances. 
If,  for  example,  a  man  purchases  and  obtains  possession  of  a 
specific  chattel,  and  pays  for  it  by  a  fictitious  bill  of  exchange, 
or  by  a  check  on  a  banker  where  he  has  no  funds,  and  then 
pledges  the  article  with  a  party  who  advances  money  upon  it 
without  any  knowledge  of  the  fraud,  the  pledgee  will  have  a 
lien  for  his  advances  against  the  vendor  who  has  been  defrauded; 
but  if  the  article  has  been  stolen  and  then  pledged,  the  pledgee 
will  have  no  lien  upon  it  as  against  the  owner.  Parlcer  v.  Patrick, 
5  Term.  E.,  175;  White  v.  Garden,  10  C.  B.,  926;  Malcom  v. 
Lpveridge,  13  Barb.,  372;  Kingsford  v.  Merry,  11  Exch.,  577.  1£ 
the  pawnor  has  only  a  limited  interest  in  the  subject  matter  of  the 
pledge,  he  can  only  pawn  to  the  extent  of  such  interest,  and  when 
that  expires,  the  pawnee  must  surrender  the  pledge  to  the  party 
who  succeeds  to  the  legal  ownership.1*  Therefore,  where  a  quan- 
tity of  plate  was  settled  upon  a  widow  for  life,  and  she  went  and 
pawned  it  and  then  died,  it  was  held  that  the  pawnee  had  no  right 
to  detain  the  pledge  as  against  the  remainderman,  although  he 
had  no  notice  of  the  widow's  limited  interest  at  the  time  he  ad- 
vanced the  money.  Moare  v.  Parker,  2  Term.  B..,  376.  The 
right  of  a  factor  to  pledge  or  sell  the  goods  of  his  principal  has 
been  noticed  elsewhere.  Ante,  237. 

Every  person  who  pledges  goods  and  chattels  and  personal 
property,  impliedly  undertakes  that  the  property  pledged  is  his 
own,  and  if  it  turns  out  not  to  be  so,  the  pledgee  may  restore  it 
to  the  lawful  owner  and  set  up  the  right  of  such  third  person  in 
answer  to  an  action  by  the  pledgor  for  the  recovery  of  the  pledge. 
Cheesman  v.  Plxall,  6  Exch.,  341,  344 ;  and  see  Bliven  v.  Hudson 
River  B.  B.,  35  Barb.,  188.  Every  person,  on  the  other  hand, 
who  receives  goods  and  chattels  into  his  possession,  by  way  of 
pawn  or  pledge,  impliedly  undertakes  to  return  them  to  the 
pawnor  as  soon  as  the  object  of  the  pledge  has  been  accom- 
plished, unless  it  is  shown  that  the  pledgor  had  no  right  to  pledge 
them,  and  the  true  owner  has  intervened  and  claimed  them.  If 
the  pledge  has  been  received  as  a  security  for  the  due  payment 
of  a  debt  or  the  performance  of  a  contract,  it  must  be  returned 
by  the  pawnee  as  soon  as  the  debt  is  discharged,  or  the  contract 
has  been  fulfilled,  unless  it  has  been  lost  or  destroyed  by  accident 
without  any  default  or  misconduct,  or  want  of  proper  care  on  the 
part  of  such  pawnee.  A  thing  may  be  pledged  for  a  certaii. 
period,  or  it  may  be  pledged  indefinitely,  no  time  being  fixed  foi 

(a)  Note  133.       (6)  Note  134. 
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its  redemption,  or  for  the  happening  of  the  event  which  is  to  give 
the  pledgor  a  right  to  have  it  back.  In  the  first  case  the  pledgee 
cannot  demand  payment  of  the  debt,  nor  can  the  pledgor  law- 
fully demand  the  restoration  of  the  pledge  until  the  time  appointed 
has  expired.  In  the  second  case  the  pledgor  is  entitled  to  redeem 
at  any  time,  by  tendering  to  the  pledgee  the  amount  due  to  him. 
ind  the  pledgee  may  compel  the  pledgor  to  redeem,  or  be  fore- 
closed, and  lose  his  right  of  redemption  altogether.  Stearns  v. 
Marsh,  4  Denio,  227 ;   Cortelyou  v.  Lansing,  2  Oaine's  Oas.,  200 

If  the  debtor  pays  the  debt  due,  or  tenders  it  to  the  creditor 
and  demands  the  pledge,  and  the  creditor  refuses  to  deliver  it 
up,  the  debtor  may  maintain  an  action  of  replevin  or  trover  for 
its  recovery,  unless  his  right  to  redeem  has  been  barred  by  a 
judgment  of  foreclosure,  or  has  been  forfeited  under  an  express 
clause  of  forfeiture  inserted  in  the  original  contract,  or  the  pledge 
has  been  sold  by  the  creditor  pursuant  to  a  power  of  sale  reserved 
to  him."  As  the  general  ownersnip  and  right  of  property  in  the 
pledge  remain  vested  in  the  pledgor,  the  latter  may  sell  the  pledge 
subject  to  the  lien  of  the  pledgee,  and  substitute  the  purchaser 
in  his  place,  so  as  to  entitle  him  to  redeem.  FranMin  v.  Neate,  13 
Mees.  &  Wels.,  486.  So  too,  the  interest  of  the  pledgor  is  liable 
to  be  taken  and  sold  on  execution,  and  the  purchaser  at  such  sale 
will  be  entitled  to  redeem  in  the  same  manner  that  the  pledgor 
would,  had  no  such  sale  taken  place.  3  E.  S.,  645,  §  20,  5th  ed.  j 
Stief  v.Hart,  1  Oomst.,  20;  Balcewell  v.  Ellsworth,  6  Hill,  484. 

It  would  appear  to  be  an  implied  term  of  every  contract  of 
pledge,  that  the  thing  deposited  shall  be.  made  available  for  the 
liquidation  of  the  debt  it  was  intended  to  secure,  in  case  the 
pledgor  is  unable  or  unwilling  to  pay  such  debt.  The  law  will 
not  condemn  the  pledge  to  remain  useless  in  the  hands  of  the 
creditor  or  suffer  it  to  peri'sh,  but  will  enable  the  latter,  after  due 
notice  given  to  the  debtor,  and  every  fair  opportunity  afforded 
him  to  redeem,  to  sell  the  pledge  and  appropriate  the  proceeds 
of  the  sale  in  liquidation  and  discharge  of  the  debt,  paying  over 
the  surplus  that  may  remain  to  the  debtor ;  or,  if  the  value  of  the 
pledge  does  not  exceed  the  amount  of  the  debt  due  upon  it,  and 
the  costs  and  expenses  of  a  sale,  to  appropriate  the  pledge  to  his 
own  use,  and  hold  it  as  his  own  property,  discharged  of  all  claim 
of  ownership  or  right  of  redemption  on  the  part  of  the  debtor.  In 
order  to  make  himself  the  owner  of  the  pledge,  the  pledgee  must 
bar  the  pledgor's  right  to  redemption  by  a  decree  of  foreclosure, 
or  by  a  sale  after  due  notice  to  the  pledgor.  Wayne  v.  Hanham,  9 
Hare,  62.  A  mere  right  of  lien  gives  no  right  to  sell  the  goods, 
but  if  it  is  reasonably  to  be  inferred,  from  the  nature  of  the  trans- 
action between  the  parties,  that  the  contract  was  to  this  effect: 
"If  I,  the  borrower  and  pledgor,  repay  the  money,  you,  the  lender 
and  pledgee,  must  re-deliver  the  goods,  but  if  I  fail  to  repay  it, 
you  may  use  the  security  I  have  left  in  your  hands  to  repay  your- 
self;" the  pledgee  will  then  be  entitled  to  sell,  after  notice  to  the 
pledgor  of  his  intention  to  sell,  and  satisfy  the  debt  out  of  the 

(o)  Note  135. 
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proceeds  of  such  sale.  Pothonier  v.  Dawson,  Holt,  385 ;  Smart  v 
Sandars,  3  0.  B.,  401;  5  lb.,  915;  Stearns  v.  Marsh,  4  Denio,  227. 

If  due  notice  is  given  to  the  pledgor  that  the  pledge  will  be 
sold  at  public  auction,  and  the  proceeds  of  the  sale  applied  in 
liquidation  of  the  debt,  unless  the  debt  is  paid  and  the  pledge 
redeemed  by  a  given  day,  which  is  a  reasonable  time  for  such 
redemption,  and  the  pledgor  neglects  to  redeem  and  pays  no 
attention  to  the  notice,  and  the  sale  then  takes  place  in  a  fair 
and  public  manner,  the  pledgor  may  fairly  be  deemed  to  have 
authorized  the  sale,  or  to  be  an  assenting  party  thereto,  and  if  so, 
he  cannot  afterwards  charge  the  pledgee  with  a  tortious  conver- 
sion of  the  property.  Tucker  v.  Wilson,  1  Peere  Wms.,  260.a 

Whenever  the  pledge  has  been  sold  by  the  pledgee,  he  is  liable 
to  be  called  upon  to  account  for  the  proceeds  of  the  sale;  and  he 
will  be  liable  to  pay  over  to  the  pledgor  any  surplus  that  may  be 
found  to  exist  after  deducting  the  debt,  interest  if  any,  and  the 
costs  and  expenses  necessarily  incurred  in  selling  to  the  best 
advantage.  If  the  pledge  is  a  pledge  of  things  bearing  an  increase 
and  fruits  and  profits,  such  as  horses,  cows,  sheep  or  other  cattle, 
the  pledgee  must  account  for  all  such  profits,  if  it  appears  to  have 
been  the  intention  of  the  parties  that  they  should  be  received  and 
applied  in  keeping  down  the  interest  on  the  loan,  or  in  extinguish- 
ment of  the  principal.  If  the  debt  is  due,  the  possession  of  the 
pledge  does  not  suspend  the  right  of  the  pledgee  to  proceed  per- 
sonally against  the  pledgor  by  action  for  the  recovery  of  the  debt 
in  respect  of  which  the  pledge  was  taken,  for  it  is  only  a  collateral 
security.  Lawton  v.  Newland,  2  Stark.,  72 ;  South  Sea  Co.  v.  Dun- 
comb,  2  Strange,  919,  Scott  v.  Parlcer,  1  Q.  B..  809. 

The  rules  and  principles  of  the  common  law,  regulating  and 
defining  the  amount  of  care  to  be  taken  of  the  pawn  or  pledge 
form  part  of  the  general  law  of  bailments. 

The  general  rule  is,  that  every  person  who  receives  goods  and 
chattels  or  securities  into  his  possession  by  way  of  pawn  or  pledge, 
impliedly  undertakes  to  take  the  same  care  of  them  that  a  pru- 
dent and  cautious  man  ordinarily  takes  of  his  own  property. 
His  liability  in  this  respect,  is  analogous  to  that  of  the  hirer  of 
chattels  for  use,  the  contract  being  like  the  contract  of  letting 
and  hiring,  a  contract  for  the  mutual  benefit  of  both  parties,  and 
not  a  contract  for  the  sole  and  separate  advantage  of  one  of  them, 
to  the  exclusion  of  the  other,  like  the  contract  of  deposit  or  the 
contract  of  borrowing  and  lending. 

The  pawnee  or  pledgee  consequently  is  not  responsible  for  the 
loss  of  the  goods  by  robbery  or  by  accident,  if  he  has  taken  ordi- 
nary and  reasonable  care  of  them ;  and  he  may,  notwithstanding 
the  loss  and  his  consequent  inability  to  return  the  deposit,  sue 
for  the  recovery  of  his  debt.  But  if  the  goods  have  been  stolen 
under  circumstances  manifesting  a  want  of  ordinary  and  reasona- 
ble care  for  their  safety,  he  will  of  course  be  responsible  for  the 
loss.  And  it  is  not  enough  for  the  pawnee  to  say  that  the  goods 
have  been  lost  by  robbery  or  by  accident,  he  must  prove  the  fact 

(o)  Note  136. 
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and  show  that  he  was  free  from  blame.  Doorman  v.  JenMns,  2 
Ad.  &  E.,  256.  If  the  pawn  or  pledge  be  something  that  will  be 
the  worse  for  use  or  wear,  as  clothes  or  similar  articles,  the  pawnee 
or  pledgee  cannot  lawfully  use  it;  but  if  it  will  not  be  the  worse 
for  use  or  wear,  as  a  watch  or  jewels,  the  pawnee  may  use  them 
but  then  it  will  be  at  his  peril,  for  if  he  is  robbed  while  wearing 
them,  he  will  be  answerable.  So  if  the  pawn  be  of  such  a  nature 
that  the  keeping  is  a  charge  to  the  pawnee,  as  if  it  be  a  cow  or 
a  horse,  the  pawnee  may  milk  the  cow  or  ride  the  horse,  and  this 
will  be  in  recompense  of  the  keeping.  If  the  money  for  which 
the  goods  were  pawned  is  due,  and  it  is  tendered  by  the  pawnor 
to  the  pawnee  before  they  are  lost,  then  the  pawnee  will  be 
answerable  for  them  in  all  events ;  because  the  pawnee,  by  detain- 
ing them  after  the  tender  of  the  money,  is  a  wrongdoer,  and  it  is 
a  wrongful  detention  of  the  goods ;  and  a  man  who  keeps  goods 
by  wrong  must  be  answerable  for  them  at  all  events. 

As  the  right  of  property  in  the  pledge  remains  in  the  pledgor 
until  foreclosure,  forfeiture  or  sale,  the  pledgor  may  maintain  an 
action  against  a  stranger  who  unlawfully  possesses  himself  of  the 
goods;  but  if  there  is  an  injury  or  conversion  by  a  stranger,  for 
which  an  action  will  lie  on  the  part  of  both  the  pledgor  and  the 
pledgee,  a  recovery  by  one  ousts  or  debars  the  other  of  his  right 
to  recover,  for  there  cannot  be  a  double  satisfaction.  Booth  v. 
Wilson,  1  Barn.  &  Aid.,  59;  Flewellin  v.  Rave,  1  Bulst.,  68.  If 
the  pledgor  has  sold  his  interest  in  the  pawn  to  a  third  party,  the 
latter  will  be  the  proper  person  to  sue  for  the  damages  resulting 
from  an  injury  to  the  pawn  from  the  default  or  negligence  of  the 
pawnee,  the  owner  for  the  time  being  the  proper  plaintiff.  Frank- 
lin v.  Neate,  13  Mees.  &  Wels.,  486." 

But  the  right  of  action  for  the  tort  is  assignable  in  this  state, 
as  is  elsewhere  explained.  Ante,  94.  The  pledgee  can  maintain 
an  action  of  replevin  to  recover  the  possession,  or  an  action  of 
trover  to  recover  the  full  value  of  the  property  against  a  third 
party  who  has  wrongfully  taken  it  from  him,  because  he  is  respon- 
sible over  to  the  pledgor ;  but  in  an  action  against  one  who  derived 
his  title  from  the  pledgor,  the  pledgee  can  recover  only  the 
amount  of  his  debt.  Brownell  v.  Hawkins,  4  Barb.,  491 ;  Btarhsr 
v.  Dement,  9  Gill,  7;  Booth  v.  Wilson,  1  Barn.  &  Aid..  59. 

SECTION  VL 

LETTING  AND   HIEING   OF   PERSONAL   CHATTELS,    &0. 

If  a  man  lets  out  a  chattel  upon  an  express  or  an  implied  un- 
derstanding that  it  is  to  be  put  into  a  serviceable  state  and  made 
ready  for  immediate  use  by  the  hirer,  there  is  no  implied  warranty 
or  undertaking  on  the  part  of  the  owner  that  the  chattel  is  in  any 
particular  state  or  condition,  or  that  it  is  fit  for  any  particular 
purpose.  But  if  he  expressly  or  impliedly,  represents  it  to  be  fit 
for  immediate  use,  or  to  be  applicable  to  any  particular  purpose, 
he  impliedly  warrants  that  it  is  fit  for  the  use  for  which  he 
receives  the  hire.    If  a  man,  for  example,  lets  out  the  naked  hull 
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or  the  mere  fabric  of  a  vessel,  upon  the  terms  that  the  hirer  is  to 
mail  and  equip  her  and  get  her  ready  for  sea,  there  is  no  implied 
warranty  or  undertaking  on  the  part  of  the  shipowner  that  the 
vessel  is  in  any  particular  state  or  condition  at  the  time  of  mak- 
ing the  contract.  But  if  he  mans,  provisions,  and  equips  the 
vessel  himself,  and  holds  her  out  as  fit  for  immediate  use,  there 
is  an  implied  promise  or  undertaking  on  his  part  that  she  is  sea- 
worthy and  fit  for  use,  and  properly  found  and  provided  with 
stores  and  provisions,  seamen  and  officers,  and  all  things  needful 
for  the  due  prosecution  of  the  voyage.  Lyon  v  Mells,  5  East.,  437. 
So  if  a  man  lets  out  the  mere  fabric  of  a  coach  or  carriage  upon 
the  understanding  that  the  hirer  is  to  provide  the  horses,  harness, 
servants  and  equipments,  and  prepare  the  vehicle  for  use,  there  is 
no  implied  warranty  or  undertaking  on  his  part  that  the  chattel 
is  in  any  particular  state  or  condition  at  the  time  he  parts  with 
the  possession  of  it,  but  if  he  gets  it  ready  for  the  road,  he 
impliedly  warrants  the  vehicle  to  be  roadworthy  and  fit  for  the 
performance  of  the  journey  for  which  it  is  known  to  be  required, 
and  this  implied  warranty  extends  to  the  coachman,  horses,  har- 
ness, and  all  the  other  necessary  equipments  for  the  journey.  If 
a  man  lets  out  furniture  for  immediate  use,  there  is  an  implied 
warranty  on  his  part  that  it  is  fit  for  use,  and  free  from  all  defects 
inconsistent  with  the  reasonable  and  beneficial  enjoyment  of  it. 
Sutton  v.  Temple,  12  Mees.  &  Wels.,  60.  If  he  lets  out  a  horse 
bridled  and  saddled,  and  prepared  for  immediate  use  by  an  eques- 
trian, he  impliedly  warrants  the  equipments  to  be  roadworthy 
and  fit  for  use,  and  the  horse  itself  to  be  well  shod,  and  free  from 
such  vices  and  defects  as  render  it  dangerous  and  unfit  to  ride. 
The  implied  warranty  does  not  extend  to  such  defects  as  merely 
render  the  use  of  the  chattel  less  convenient,  and  do  not  deprive 
the  bailee  of  the  substantial  enjoyment  of  it.  Thus,  if  a  horse 
hired  for  a  journey  is  blind  only  of  one  eye,  or  only  a  little  restive, 
or  slightly  weak  in  the  legs,  the  implied  warranty  does  not  extend 
to  these  defects,  because  they  are  not  inconsistent  with  the  use 
of  the  animal  for  the  purpose  required;  but  if  the  horse  is  totally 
blind,  or  so  restive  or  unsound  that  he  cannot  be  ridden  with 
safety,  or  is  incapable  of  performing  the  journey  specified,  then 
the  letter  is  responsible  for  the  breach  of  the  implied  warranty. 
When  the  owner  merely  grants  or  lets  the  use  of  the  chattel, 
but  retaining  the  possession  of  it  through  the  medium  of  his  own 
servants  and  agents,  he  is  bound  to  keep  the  chattel  in  good 
order  and  repair ;  but  if  the  possession  of  the  thing  as  well  as  the 
use  of  it  is  transferred  to  the  hirer,  this  duty  falls  in  the  first 
instance  upon  the  latter.  If  a  coach  proprietor,  for  example,  lets 
his  coach  and  horses  for  a  journey,  and  the  coach  is  driven  by  the 
coachman,  and  is  under  the  direction  and  management  of  the 
servants  of  the  owner,  the  letter  is  bound  to  keep  the  horses 
properly  shod,  and  the  carriage  in  good  traveling  order;  but  if 
the  possession  thereof  is  transferred  to  the  hirer,  and  the  carriage 
is  driven  by  the  hirer's  servant,  this  duty  then  falls  upon  the 
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hirer,  although  the  owner  or  letter  of  the  chattel  may,  under 
certain  circumstances,  be  obliged,  as  we  shall  presently  see,  to 
repay  to  the  hirer  the  money  expended  by  him.  Thus,  for  exam- 
ple, if  a  horse  hired  for  a  journey,  and  delivered  into  the  charge 
and  possession  of  the  hirer,  is  taken  sick  on  the  road  without  any 
fault  or  neglect  on  his  part,  the  expense  of  the  care  and  of  the 
nourishment  of  the  horse  during  the  continuance  of  the  malady, 
will  fall  upon  the  owner. 

It  may  be  laid  down  as  a  general  rule,  that  whenever  a  chattel 
is  bailed  or  delivered  to  a  hirer  to  be  used  for  hire,  has  sustained 
a  partial  injury  through  an  inherent  defect  in  the  article  itself,  01 
by  reason  of  some  inevitable  accident  which  threatens  its  total 
and  immediate  destruction,  and  the  effects  of  such  partial  injury 
may  be  obviated  and  the  chattel  preserved  for  future  use  by 
repairs  and  remedies  promptly  applied  or  provided,  there  is  an 
implied  authority  from  the  owner  to  the  hirer  to  undertake  the 
necessary  repairs  and  apply  the  remedies,  and  incur  all  such 
expenses  as  a  prudent  man  would,  under  the  circumstances,  incur 
for  the  preservation  of  his  own  property,  and  the  money  so 
expended  would  be  money  paid  by  the  hirer  for  the  use  of  the 
owner  at  his  implied  request,  for  the  recovery  of  which  the  hirer 
might  maintain  an  action  against  the  owner  for  money  paid. 

Every  hirer  of  a  chattel  is  bound  to  use  the  thing  in  a  proper 
and  reasonable  manner,  to  take  the  same  care  of  it  that  a  pru- 
dent and  cautious  man  ordinarily  takes  of  his  own  property,  and 
to  return  it  to  the  bailor  or  owner  at  the  time  appointed  for  its 
return,  or  within  a  reasonable  period  after  request,  if  no  such  time 
has  been  agreed  upon,  in  as  good  condition  as  it  was  at  the 
time  of  the  bailment,  subject  only  to  the  deterioration  produced  by 
ordinary  wear  and  tear  and  reasonable  use,  and  injuries  caused 
by  accidents  which  have  happened  without  any  fault  or  neglect 
on  the  part  of  the  hirer. a  Millon  v.  Salisbury,  13  Johns.,  211 ; 
Harrington  v.  Snyder,  3  Barb.,  380.  The  owner  or  letter  must 
bear  the  loss  which  results  from  all  ordinary  risks  to  which  the 
chattel  is  naturally  liable,  but  not  to  risks  occasioned  by  negli- 
gence or  want  of  ordinary  caution  on  the  part  of  the  hirer.  lb. 
If  a  carriage  is  let  to  hire,  and  it  breaks  down  on  an  ordinary 
public  thoroughfare,  through  the  badness  of  the  roads,  or  is  injured 
by  a  flood  or  inundation,  the  owner  must  bear  the  loss,  although 
the  hirer  furnishes  both  driver  and  horses  for  using  the  carriage. 
But  if  a  hirer  goes  out  of  his  way  to  meet  danger,  as  when  he 
goes  by  unusual  or  difficult  roads,  or  crosses  a  plain  subject  to 
floods,  when  he  might  have  kept  the  high  ground  and  been 
safe,  he  must  make  good  the  loss  that  has  been  occasioned 
thereby. 

If  the  owner  sends  his  own  coachman  or  driver  to  drive  the  car- 
riage, the  hirer  is  discharged  from  all  attention  to  the  horses  and 
the  risks  of  the  road,  unless  he  officiously  interferes  and  gives 
orders,  and  takes  the  management  and  direction  of  the  vehicle  into 
his  own  hands.  If  a  horse  is  hired  as  a  saddle  horse,  the  hirer  has 
Wait        42  (°)  Note  138. 
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no  right  to  use  it  before  a  wagon  or  cart,  or  as  a  beast  of  burden 
except  for  the  purposes  of  riding  it. 

If  a  horse  is  hired  to  go  to  one  particular  place,  the  hirer  has 
no  right  to  go  with  it  to  an  other  and  different  place,  either  by 
going  beyond  the  intended  place,  or  by  going  to  an  other  place 
in  a  different  direction,  and  if  he  does  go  to  such  other  or  differ- 
ei  t  place,  and  a  loss  occurs  during  such  misuser,  the  hirer  will  be 
responsible  in  all  events.  If  a  horse  is  hired  for  a  journey,  and  it 
falls  on  the  road  and  is  lamed  or  injured,  or  if  it  is  destroyed  by 
an  accidental  fire,  or  is  stolen  from  a  stable  into  which  it  has  been 
placed,  the  owner  must  bear  the  loss.  But  if  the  hirer,  by  riding 
immoderately,  or  at  unseasonable  hours,  and  traveling  by  dan- 
gerous and  unusual  roads,  or  by  leaving  the  horse  by  the  road- 
side when  he  might  have  put  it  into  a  stable  under  lock  and  key, 
has  imprudently  courted  danger  and  invited  robbery,  he  must 
himself  bear  the  loss  and  make  full  compensation  to  the  owner. 
If  the  horse  is  taken  ill  on  the  journey,  and  the  hirer  calls  in  a 
farrier,  he  will  not  be  responsible  if  the  horse  dies,  although  the 
death  may  have  been  occasioned  by  the  injudicious  treatment  of 
the  latter;  but  if  the  hirer  neglects  to  avail  himself  of  proper 
advice  and  assistance,  or  if  he  chooses  ignorantly  to  make  a  pre- 
scription himself,  and  from  unskillfullness  he  gives  the  horse 
improper  medicine,  and  the  horse  dies,  he  is  liable  to  the  owner 
for  the  loss.  Dean  v.  Keate,  3  Oamp.,  4.  It  is,  of  course,  the  pri- 
mary duty  of  the  hirer,  in  the  absence  of  an  express  stipulation 
to  the  contrary,  to  supply  an  animal  hired  by  him  with  suitable 
food  during  the  time  it  is  intrusted  to  him  for  use,  and  if  a  hired 
horse  is  exhausted  or  becomes  ill  and  refuses  its  feed,  and  the 
hirer  notwithstanding  pursues  his  journey,  and  by  so  doing  injures 
or  kills  the  horse,  he  will  be  responsible  therefor  to  the  owner. 
Bray  v.  Mayne,  1  Gow.,  1 ;  Handford  v.  Palmer,  2  Brod.  &  Bing., 
359.  In  an  action  by  the  owner  or  letter  of  a  horse  against  the 
hirer,  for  carelessness*  negligence  or  mismanagement  of  the  horse 
while  in  the  hirer's  use,  the  burthen  of  proof  is  on  the  owner  to 
establish  the  carelessness,  negligence  or  mismanagement,  and 
that  the  injury  was  caused  by  the  hirer's  fault.  Harrington  v. 
Snyder,  3  Barb.,  380;  Newton  v.  Pope,  1  Cow.,  109;  Cooper  v. 
Barton,  3  Oamp.,  5,  note.  If  chattels  have  been  bailed  or  let  to 
hire  for  a  certain  term,  and  the  bailee  does  an  act  which  is  equiva- 
lent to  the  destruction  of  the  chattels,  or  which  is  entirely  incon- 
sistent with  the  terms  of  the  bailment,  as  when  he  sells  or  attempts 
to  sell  the  chattels,  or  dispose  of  them  in  such  a  manner  as  to  put 
it  out  of  his  power  to  return  them,  the  act  operates  like  a  dis- 
claimer of  a  tenancy,  the  bailment  is  at  an  end,  the  possessory 
title  reverts  to  the  bailor,  and  entitles  him  to  maintain  an  action 
for  the  value  of  the  chattels.  Fenn  v.  Bittleston,  7  Exch.,  152, 159 
Bryant  v.  Wardell,  2  Exch.,  479. 
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SECTION  VII. 

LOOATIO,  OR  LETTING   AND   HIRINd    OF   WORK. 

Contracts  are  sometimes  made  for  the  letting  out  and  hiring 
of  work  by  the  job,  or  lump,  or  great,  or  taskwork,  for  a  stipulated 
or  an  implied  remuneration,  such  as  a  contract  to  build  a  house, 
or  dig  a  well,  or  make  a  canal,  or  construct  a  ship,  or  a  carriage, 
out  of  materials  to  be  furnished  by  the  employer. 

There  is  considerable  analogy  between  this  contract  and  the 
contract  of  sale,  especially  in  those  cases  in  which  the  workman 
agrees  to  furnish  the  materials  for  the  work  as  well  as  the  work 
itself,  in  which  case  it  is  strictly  a  contract  of  sale,  while,  on  the 
other  hand,  if  the  employer  has  furnished  the  materials,  and  the 
person  who  agrees  to  perform  the  work  merely  furnishes  or  con- 
tributes his  labor,  the  contract  will  be  a  contract  of  letting  aud 
hiring  of  labor.  If  the  groundwork  of  the  labor,  or  the  principal 
materials  entering  into  its  composition,  has  been  provided  by  the 
employer,  it  will  be  a  contract  for  the  letting  and  hiring  of  work, 
although  the  person  performing  the  labor  may  have  furnished  the 
accessorial  materials  for  its  completion.  If,  for  instance,  a  man 
sends  his  own  cloth  to  a  tailor,  to  be  made  into  a  coat,  and  the 
tailor  furnishes  the  buttons,  the  thread,  and  the  trimmings,  the 
contract  is  nevertheless  a  letting  and  hiring  of  work,  and  not  a 
contract  of  buying  and  selling.  A  person  who  employs  another 
by  the  piece,  or  job,  or  who  lets  out  taskwork  to  be  done  for  an 
express  or  an  implied  remuneration,  is  bound  to  do  everything 
that  is  necessary  to  be  done  on  his  part  to  enable  the  performer 
of  the  work  to  execute  his  engagement  and  earn  the  hire  or 
reward. 

The  employer  impliedly  undertakes  not  to  resort  to  any  mis- 
representation or  concealment  which  is  calculated  to  mislead  the 
servant  or  undertaker  of  the  work,  nor  to  give  him  a  false  esti- 
mate of  the  nature  and  extent  of  it,  and  also  that  he  will  accept 
the  work  when  completed,  and  pay  the  customary  or  usual  hire 
or  reward  paid,  in  case  no  specific  rate  of  remuneration  has  been 
agreed  upon.  Where  there  is  an  absolute  and  unqualified  refusal 
on  the  part  of  the  employer  to  permit  the  workman  to  perform 
his  task,  or  where  the  employer  does  an  act  absolutely  incapaci- 
tating himself  from  the  performance  of  his  part  of  the  engage- 
ment, the  workman  has  a  right,  if  he  has  done  anything  under 
the  contract,  to  sue  immediately  for  remuneration  on  a  quantum 
meruit,  and  also  for  such  special  damages  as  he  may  have  sus- 
tained by  reason  of  having  been  prevented  from  earning  the 
stipulated  hire.  Planclie  v.  Golburn,  8  Bing.,  14. 

Where  a  workman  or  an  artist  is  employed  to  perform  a  specific 
task,  such  as  cleaning  and  repairing  a  painting,  and  the  employer 
subsequently  countermands  the  order  for  the  work,  the  artist  can- 
not persist  in  doing  the  work  and  in  claiming  the  specified  price 
agreed  upon;  but  he  may  maintain  an  action  for  the  breach  of 
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ihe  contract  by  the  employer,  and  recover  such  damages  as  may 
have  resulted  from  the.  breach.  Clark  v.  Marsiglia,  1  Denio,  317 ; 
Goodwin  v.  Kirker,  2  Hilt.,  401 ;  ante,  181.  Time  is  sometimes  of 
the  essence  of  the  contract  so  far  as  it  relates  to  the  commence- 
ment of  the  work,  but  not  so  in  regard  to  its  completion.  If  it 
is  made  a  positive  term  of  the  contract  that  the  work  shall  be  com- 
menced on  a  day  named,  the  employer  may  refuse  the  services  of 
the  workman,  and  decline  to  employ  him,  if  he  does  not  tender 
his  services  or  commence  the  work  at  the  appointed  period;  bub 
when  the  work  has  been  commenced,  the  completion  of  it  by  a 
day  named  will  not,  in  general,  be  a  condition  precedent  to  ,tho 
workman's  right  to  the  stipulated  hire  or  price. 

Where,  for  example,  the  materials  for  the  work  have  been  fur- 
nished by  the  employer,  and  the  produce  of  the  labor  becomes, 
consequently,  the  property  of  the  latter  as  the  work  proceeds, 
the  non-performance  of  the  work  by  the  appointed  time  does 
not  release  the  employer  from  making  any  payment.  He  jnay 
recoup  any  damages  which  he  may  have  sustained  by  reason 
of  nou-performance  of  the  contract  within  the  time  mentioned, 
in  case  of  an  action  by  the  workman  for  the  contract  price;  so, 
too,  he  may  pay  the  stipulated  price  and  then  sue  the  workman 
for  the  damages  sustained.  A  contract  may  be  so  framed  that 
the  work  must  be  completed  by  a  specified  day,  and  that  in  de- 
fault thereof,  the  workman  is  not  to  receive  any  compensation. 
Maryon  v.  Carter,  4  Oarr.  &  Payne,  295 ;  Littler  v.  Holland,  3 
Term  E.,  590;  Wells  v.  Smith,  2  Bdw.  Oh.,  78.  But  the  law  does 
not  favor  such  contracts,  which  are  in  the  nature  of  forfeitures,  and 
therefore  the  contract  must  provide,  clearly  and  expressly  that  the 
time  of  the  performance  shall  be  so  material  as  to  deprive  the 
workman  of  his  compensation  in  case  of  the  non-performance  of 
the  work  at  the  time  specified,  or  no  such  effect  will  be  given  to  it 
by  the  law.  If  the  workman's  right  to  remuneration  or  compensa- 
tion is  to  depend  entirely  upon  the  completion  of  the  work  by  the 
day  appointed,  and  he  is  to  forfeit  all  claim  to  payment  if  the  con- 
dition as  to  time  is  not  strictly  complied  with,  performance  at 
the  hour  or  by  the  day  appointed  must  then  be  alleged  in  the 
complaint,  and  must  be  proved  as  alleged.  Littler  v.  Holland,  3 
Term  E.,  590;  Maryon  v.  Carter,  4.Carr.  &  Payne,  295;  ante,  176, 
180.  But  if  the  performance  or  completion  of  the  work  by  the  day 
fixed  is  not  of  the  essence  of  the  contract,  it  will  be  sufficient  to 
allege  and  prove  that  it  was  done  within  a  reasonable  time. 
Kingdom  v.  Cox,  2  0.  B.,  661. 

The  law  in  relation  to  the  necessity  of  performing  contracts  for 
labor  and  service  according  to  the  terms  and  conditions  of  the 
agreement,  has  been  fully  explained  elsewhere.  Ante,  176  to  180. 

If  the  contract  is  entire  for  the  performance  of  a  specific  work 
for  a  specified  sum,  so  that  the  performance  of  the  whole  work 
bargained  for  and  agreed  to  be  done  is  a  condition  precedent  to 
the  right  of  payment  for  any  part  of  it,  the  workman  will  be  de- 
prived of  all  legal  right  to  remuneration  if  the  work  is  destroyed 
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oy  accident  before  it  has  been  completed;  but  if  the  workman 
is  entitled  to  payment  from  time  to  time  as  the  work  proceeds, 
the  destruction  of  the  work  before  its  completiou  will  not  deprive 
the  workman  of  his  hire  if  the  loss  has  not  been  occasioned  by 
any  negligence  or  want  of  care  or  skill  on  his  part.  If  a  laborer 
is  employed  to  dig  potatoes  at  so  much  per  acre  or  to  cut  wood 
at  so  much  per  load,  or  to  make  excavations  of  earthwork  at  so 
much  per  cubic  foot,  and  the  produce  of  his  labor  and  the  results 
of  his  toil  are  destroyed  by  tempest  or  inundation,  or  by  accidents 
which  have  happened  without  any  default  on  his  part,  the  em- 
ployer must,  nevertheless,  pay  him  the  stipulated  remuneration 
for  every  acre  of  potatoes  dug,  load  of  wood  cut,  or  cubic  foot  of 
earth  excavated,  but  he  would  not  be  obliged  to  pay  him  pro  rata 
for  a  proportionate  part  of  an  acre,  load,  or  foot,  in  the  absence 
of  circumstances  showing  it  to  have  been  the  intention  of  the 
parties  that  he  should  be  so  paid ;  unless,  indeed,  there  should 
have  been  only  a  partial  destruction  of  the  produce  of  the  labor, 
and  the  employer  should  have  derived  some  benefit  from  the  work, 
in  which  case  he  would  be  liable  to  pay  its  fair  value  upon  a 
quantum  meruit. 

If  the  workman  furnishes  the  materials  for  the  manufacture  of 
a  chattel,  as  well  as  his  own  labor  and  skill,  the  contract  is  a 
contract  of  sale,  and  if  the  thing  perishes  or  is  destroyed  by  ac- 
cident before  it  is  delivered,  the  loss  will  fall  either  upon  the 
vendor  or  the  purchaser  according  as  the  right  of  property  in 
the  chattel  may  or  may  not  have  passed  to  the  latter.  Merrilt  v. 
Johnson,  7  Johns.,  473;  Gregory  v.  Strylcer,  2  Denio,  628;  Andrews 
v.  Durant,  1  Kern.,  35;  Brown  v.  Morgan,  2  Bosw.,  485.  Where 
a  manufacturer  or  a  mechanic  agrees  to  construct  a  particular 
article  out  of  his  own  materials,  or  out  of  materials  the  principal 
part  of  which  are  his  own,  the  property  in  the  article,  until  its 
completion  and  delivery,  is  in  him  and  not  in  the  person  for 
whom  it  was  intended  to  be  made.  lb.  And  the  rule  is  the 
same  when  the  contract  provides  that  certain  portions  of  the  pur- 
chase price  are  to  be  paid  to  the  mechanic  or  manufacturer  at 
specified  stages  of  the  work,  and  where  an  agent  of  the  person 
for  whom  the  article  is  to  be  made  is  to  superintend  and  approve 
of  the  materials  and  the  work.  II.  But  where,  on  the  other 
hand,  the  employer  furnishes  all  of  the  materials,  or  the  principal 
part  of  them,  and  the  workman  or  mechanic  merely  contributes 
his  labor  and  skill,  the  title  to  the  property  is  in  the  employer, 
and  the  contract  is  a  contract  for  work  and  labor  simply,  and  the 
right  of  the  workman  to  demand  payment  for  his  work  in  case  of 
i/he  destruction  of  the  chattel  by  inevitable  accident  before  it  has 
been  delivered  back  to  the  employer  depends  upon  the  nature  of 
the  contract  and  of  the  work,  aud  also  upon  custom  and  usage. 
Where  the  contract  is  entire  and  indivisible  for  the  manufacture 
of  a  particular  article,  out  of  materials  furnished  by  the  employer, 
for  a  specified  price  for  the  labor,  which  is  to  be  paid  on  the 
completion  and  delivery  of  the  chattel  to  the  employer,  and  the 
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chattel  is  destroyed  by  inevitable  accident,  whilst  it  remains  un- 
finished in  the  hands  of  the  workman,  the  employer  must  bear 
the  loss  of  the  materials,  and  the  workman  the  loss  of  the  price 
and  value  of  his  labor. 

If,  for  example,  a  tailor  is  employed  to  make  a  coat  out  of  cloth 
furnished  by  the  employer,  and  he  is  to  be  paid  for  the  exercise  of 
his  labor  and  skill  on  the  completion  and  delivery  of  the  coat,  and 
before  the  coat  is  finished,  the  cloth  is  destroyed  in  the  hands  of 
the  tailor  by  an  accidental  fire,  the  tailor  has  no  claim  against 
the  employer  for  the  payment  of  the  work  actually  done.  So, 
if  a  printer  is  employed  to  print  a  book  at  so  much  per  sheet,  the 
price  and  value  of  the  printing  to  be  paid  for  on  the  completion 
of  the  work,  and  before  the  whole  impression  is  worked  off  and 
made  ready  for  delivery,  an  accidental  fire  breaks  out  upon  the 
the  printer's  premises  and  consumes  the  work,  the  employer  must 
stand  the  loss  of  his  paper,  and  the  printer  that  of  the  loss  of  the 
price  and  value  of  his  labor  and  skill.  Qillett  v.  Mawman,  1  Taunt., 
140.  But  if  the  work  has  been  completed,  and  the  copies  have 
been  printed  and  made  ready  for  delivery,  and  placed  at  the  dis- 
posal of  the  employer,  they  remain  at  his  risk, ,  as  the  right  of 
property  in  the  printed  work  has  then  passed  to  him,  and  if  an 
accidental  fire  then  breaks  out  and  consumes  them,  he  must 
stand  the  loss,  and  pay  the  printer  the  amount  of  his  hire  or 
wages.  Adlard  v.  Booth,  7  Oarr.  &  Payne,  108. 

If  a  chattel  of  the  employer  has  been  delivered  to  a  workman 
or  mechanic  to  be  repaired,  and  the  accessorial  materials  are  to 
be  furnished  by  the  workman,  such  materials  become  a  part  of 
the  chattel  repaired,  and  are  the  property  of  the  employer,  and 
if  the  completion  of  the  work  is  not  made  either  by  agreement  or 
by  custom,  a  condition  precedent  to  the  payment,  the  loss  of  such 
materials,  as  well  as  of  the  value  of  the  work  and  labor  employed 
upon  them,  is  the  loss  of  the  employer  and  not  of  the  workman, 
and  the  employer,  consequently  must  pay  the  price  or  value  of 
the  labor,  although  he  can  reap  no  benefit  from  what  has  been 
done.  In  such  a  case  the  loss  falls  upon  the  person  who  owns 
the  property  or  materials  at  the  time  the  loss  occurs.  In  the  case 
of  building  contracts  the  principle  is  the  same;  and  where  the 
the  employer  owns  or  furnishes  the  land  upon  which  a  house  or 
building  is  to  be  erected,  if  the  contract  is  an  entire  and  indivisi- 
ble contract  for  the  building  of  the  house  for  a  specific  sum,  which 
is  to  be  paid  on  its  completion,  and  the  edifice  is  destroyed  by 
fire,  by  lightning,  or  overthrown  by  a  whirlwind  during  the  pro- 
gress of  the  work  and  before  its  completion,  the  contractor  or 
workman  must  stand  the  loss,  and  be  himself  at  the  expense  of 
repairing  the  damages  or  of  rebuilding  the  house."  Johnson  v. 
Hunt;  11  Wend.,  135 ;  Tompkins  v.  Dudley,  11  E.  P.  Smith,  272. 

Whenever  the  work  contracted  to  be  done  is  a  work  of  art 
and  skill,  and  the  workman,  mechanic  or  artist  who  undertakes 
aud  agrees  to  perform  the  mere  work  and  labor,  executes  it  so 
negligently  and  unskillfully  as  to  render  it  utterly  useless  to  the 

(a)  Note  139. 
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.employer,  he  cannot  call  upon  the  latter  for  any  payment  for 
such  worthless  services.  In  such  cases  it  is  always  open  to  the 
defendant  to  show  that  the  work  was  done  in  such  a  manner  as 
to  be  of  no  value  or  service  to  him.  Basten  v.  Butter,  7  East,  479. 
Every  person  who  has  entered  into  a  contract  for  the  performance 
of  a  particular  task  or  job,  is  bound  to  enter  upon  his  employment 
without  delay,  and  be  active,  industrious,  careful  and  diligent  in 
the  performance  of  the  work,  to  do  it  according  to  orders  given 
and  assented  to,  to  complete  it  within  a  reasonable  period,  if  no 
precise  time  has  been  agreed  upon  for  its  fulfillment,  and  to  exer- 
cise a  reasonable  amount  of  care  and  skill  in  its  execution.  If 
the  work  is  to  be  performed  under  the  direction  of  a  surveyor  or 
agent  who  is  to  be  appointed  by  the  employer,  the  appointment 
of  such  surveyor  is  a  condition  precedent  to  the  liability  of  the 
workman  to  commence  his  task;  and  if  the  surveyor  is  not 
appointed  within  a  reasonable  period,  the  undertaker  of  the  work 
is  released  from  his  engagement  to  do  the  work.  Coorribe  v.  Greene, 
11  Mees.  &  Wels.,  483. 

In  ordinary  cases  the  workman  may  accomplish  the  work 
through  the  medium  of  inferior  agents  and  workmen ;  but  if  the 
work  is  a  work  of  art  or  genius  and  the  contract  is  founded  upon 
the  personal  talent  and  capacity  of  the  artist,  he  impliedly  under- 
takes to  perform  the  work  himself  and  not  intrust  it  to  an  inferior 
agent  of  less  skill  and  reputation.  If  a  portrait  painter,  for 
•example,  is  employed  to  paint  a  portrait,  or  an  artist  to  design  a 
ceiling,  he  cannot,  without  the  consent  of  the  employer,  intrust 
the  execution  of  the  work  to  a  third  party.  Francois  v.  Ocks,  2 
E  D.  Smith,  417.  And  when  an  artist  is  employed  to  paint  a 
portrait  the  employer  is  not  bound  to  accept  or  pay  for  a  paiufr- 
ing  or  picture  which  is  not  a  good  likeness  of  the  person  designed 
to  be  represented.  lb. 

Every  workman,  mechanic,  or  artist  undertakes  to  do  his  work 
well  and  in  a  workmanlike  manner,  and  according  to  the  rules 
and  principles  of  his  trade  or  art.  When  a  person  is  employed 
in  a  work  of  skill,  the  employer  buys  both  his  labor  and  his 
judgment;  he  ought  not  to  undertake  the  work  if  he  cannot  suc- 
ceed, and  he  should  know  whether  he  will  or  not.  Duncan  v. 
Blundell,  3  Stark.,  7.  , 

The  degree  of  skill  and  diligence  which  is  required  from  the 
workman  rises  in  proportion  to  the  value,  the  delicacy,  and  the 
beauty  of  the  work,  and  the  fragility  and  brittleness  of  the  mate- 
rials. The  Eoman  law  required  the  exercise  of  greater  skill  and 
diligence  from  workmen  who  undertook  the  delicate  work  of 
raising  or  removing  pillars  of  granite  and  porphyry  than  from 
those  who  were  employed  upon  common  materials,  and  greater 
care  from  a  person  who  undertook  to  remove  a  column  than  from 
a  man  who  was  employed  in  the  transport  of  a  rude  block  of 
stone.  So  in  our  own  law,  if  I  hire  the  labor  and  services  of  ship- 
builders, clockmakers,  or  any  other  artificers  or  handicraftmen, 
they  are  severally  bound  to  exercise  in  their  respective  callings 
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superior  sMll  and  knowledge,  for  it  is  their  own  fault  if  they 
undertake  a  work  of  skill  without  being  possessed  of  sufficient 
skill,  or  if  they  apply  less  than  the  occasion  requires.*  If  I  hire 
the  labor,  and  services  and  skill  of  a  coachman  or  driver  of  a 
carriage,  of  a  surgeon,  physician,  apothecary,  farrier,  attorney, 
or  any  other  professional  person,  he  impliedly  undertakes,  for  the 
possession  and  exercise  of  ordinary  skill  and  knowledge  in  the 
practice  of  his  art  or  profession,  aud  he  is  responsible  for  any 
injury  which  I  may  sustain  from  his  want  of  such  knowledge  or 
skill,  or  from  his  neglect  to  exercise  it.  Seare  v.  Prentice,  8  East, 
352 ;  Slater  v.  Baker,  2  Wils.,  359.  Every  person  who  enters  into 
a  learned  profession  undertakes  to  bring  to  the  exercise  of  it  a 
reasonable  degree  of  care  and  skill.  He  does  not  undertake,  if 
he  is  an  attorney,  that  at  all  events  you  shall  gain  your  cause, 
nor  does  a  surgeon  impliedly  undertake  that  he  will  perform  a 
cure,  nor  does  he  undertake  to  use  the  highest  possible  degree  of 
skill,  but  he  undertakes  to  bring  a  fair,  reasonable  and  competent 
degree  of  skill.  LanpMer  v.  Phipos,  8  Oarr.  &  Payne,  479 ;  Hancke  v. 
Hooper,  7  Oarr.  &  Payne,  84 ;  Shilcock  v.  Passman,  lb.,  289.  Every 
attorney  is  responsible  for  gross  ignorance,  or  gross  negligence, 
but  not  for  erroneous  advice  and  mistakes  not  amounting  to 
evidence  of  positive  incompetency  for  the  discharge  of  his  pro- 
fessional duties.  Pitt  v.  Talden,  4  Burr.,  2060 ;  Pwvis  v.  Landell, 
12  01.  &  Fin.,  98.  The  employer  himself  is  bound  to  exercise 
ordinary  caution  and  discrimination  in  the  choice  and  selection 
of  the  party  he  employs.  If  he  selects  a  common  quack  or  an 
unauthorized  practitioner,  the  latter  is  only  responsible  for  a 
reasonable  and  bona  fide  exertion  of  his  capacity.  He  is  bound  to 
exercise  such  skill  as  he  actually  possesses,  and  if  he  has  done 
his  best  and  failed,  he  cannot  be  made  responsible  for  a  want  of 
skill,  for  it  was  the  employer's  own  fault  to  trust  an  unlearned 
and  unskillful  person,  known  not  to  be  regularly  and  properly 
qualified.  If  the  employer  voluntarily  employs  in  one  art  a  man 
who  openly  exercises  an  other,  his  folly  has  no  claim  to  indulgence, 
and  unless  the  latter  makes  false  pretensions  or  a  special  under- 
taking, no  more  can  be  fairly  demanded  of  him  than  the  best  of 
his  ability.  The  case  which  Sadi  relates  with  eloquence  and 
humor  in  his  Gulistan,  or  Eose  Garden,  is  not  inapplicable  to 
the  present  subject.  "A  man  who  had  a  disorder  in  his  eyes 
called  on  a  farrier  for  a  remedy,  and  he  applied  to  him  a  medicine 
commonly  used  for  his  patients;  the  man  lost  his  sight,  and 
brought  an  action  for  damages,  but  the  judge  said,  '  No  action 
lies,  for  if  the  complainant  had  not  himself  been  an  ass,  he 
would  never  have  employed  a  farrier.' " 

In  this  class  of  contracts  in  which  the  employer  furnishes  mate- 
rials upon  which  the  workman  is  to  bestow  his  labor  and  skill, 
the  person  who  furnishes  the  materials  or  delivers  the  chattels  for 
the  purposes  of  the  contract,  is  called  the  bailor,  and  the  party 
who  receives  it  the  bailee.  If  the  bailor,  before  the  work  is  done, 
countermands  the  order  for  it,  he  has  a  right  to  the  immediate 

(a)  Note  140. 
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return  of  the  materials  or  chattel,  although  by  countermanding 
the  order,  he  may  render  himself  liable  to  an  action  for  a  breach 
of  the  contract.  Lilley  v.  Barnsley,  1  Oar.  &  Kir.,  344;  Clark  v. 
Marsiglia,  1  Denio,  317 ;  Goodwin  v.  Kvrker,  2  Hilt.,  401.  But  in 
snch  a  case,  the  employer  must,  at  the  time  of  demanding  the 
return  of  the  property,  tender  a  sum  equal  to  the  value  of  the 
labor  already  performed,  or  neither  an  action  of  trover  or  of 
replevin  will  lie,  because  the  workman  has  a  hen  for  the  labor 
which  was  done  before  the  bailment  was  terminated.  J6.  If  the 
bailee,  by  mistake  or  in  obedience  to  a  forged  order,  delivers  the 
chattel  to  the  wrong  person,  and  the  article  is  lost,  he  is  responsi- 
ble for  the  loss.  Luboock  v.  Inglis,  1  Stark.,  104;  Wilson  v.  Powis, 
3  Bing.,  633.  Where  several  joint  owners  of  a  chattel  deliver  it 
to  a  third  person,  to  be  repaired  or  to  have  work  done  upon  it, 
the  bailee  may  retain  it  until  all  the  joint  owners  require  him  to 
return  it.  Atwood  v.  JZmest,  13  0.  B.,  889.  But  if  one  of  several 
joint  owners  is  allowed  to  have  the  possession  and  management 
of  the  joint  property,  and  he  places  it  in  the  hands  of  a  bailee, 
the  latter  is  accountable  to  the  owner  with  whom  he  deals.  Walshe 
v.  Provan,  8  Exch.,  851.  Every  workman  or  artificer  to  whom 
chattels  have  been  bailed  or  delivered  to  be  worked  upon,  is 
responsible  for  all  injuries  that  may  result  to  the  chattel  from  the 
negligent  or  unskillful  execution  of  the  work.  Thus,  if  cloth  be 
bailed  to  a  tailor  to  be  made  into  a  coat,  and  the  cloth  is  spoiled 
by  him  or  his  servants  or  workmen  in  cutting  or  making  it  up, 
the  tailor  must  make  good  the  loss.  The  bailee  of  chattels  to  be 
manufactured  or  repaired  for  hire,  is  bound  to  take  the  same  care 
of  them  while  they  remain  in  his  possession,  that  a  prudent  and 
cautious  man  ordinarily  takes  of  his  own  property.  He  is  bound 
to  exercise  all  reasonable  and  ordinary  forethought  and  precau- 
tion for  their  protection  and  preservation,  and  if  a  loss  has 
occurred  from  robbery,  or  by  fire,  or  inundation  or  from  waste 
and  decay,  he  must  show  that  he  had  taken  all  such  precautions 
as  are  ordinarily  taken  by  prudent  men  to  guard  against  the 
mischief. 

All  persons  to  whom  goods  and  chattels  are  delivered  to  be 
kept  for  hire  and  reward,  and  who  are  paid  expressly  and  speci- 
fically for  the  exercise  of  their  labor  and  care  in  keeping  them, 
and  not  merely  for  the  finding  of  a  place  of  deposit,  are  bound  to 
exercise  that  amount  of  care  and  vigilance  for  their  preservation 
which  the  most  prudent  and  careful  men  exercise  for  the  protec- 
tion of  their  own  property.  A  man  who  merely  undertakes  to 
find  a  place  of  deposit,  ought  certainly  to  be  responsible  for  no 
more  than  that  ordinary  watchfulness  which  may  be  requisite  to 
secure  his  warehouses  from  ordinary  and  extraordinary  hazards. 
But  when  the  thin,g  is  delivered  into  his  hands  to  keep,  and  he  is 
paid  for  his  care  and  labor  in  keeping  and  preserving  it,  he  ought 
to  be  clothed  with  a  greater  liability,  and  held  to  exercise  more 
care  than  a  mere  gratuitous  bailee,  who  receives  no  reward  for 
his  services,  and  who  is  bound  to  take  the  same  amount  of  care 
Wait    43 
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of  things  intrusted  to  him  to  keep  as  he  has  ordinarily  taken  of 
his  own  property.  Piatt  v.  ffib~ba/rd,  7  Cow.,  497 ;  Foote  v.  Storrs, 
2  Barb.,  326;  Knapp  v.  Curtis,  9  Wend.,  60;  Schmidt  v.  Blood, 
lb.,  268.  In  an  action  against  a  wharfinger  or  a  warehouseman 
for  the  loss  of  goods,  the  plaintiff  must  prove  more  than  the  mere 
loss  of  goods ;  he  must  go  further  and  show  by  some  evidence 
that  there  was  negligence  or  some  want  of  care  on  the  part  of 
the  bailee  or  his  servants.  Io?  The  duties  and  responsibilities  of 
a  wharfinger  in  respect  to  the  safe  keeping  of  the  goods  intrusted 
to  him  to  be  dealt  with  in  the  way  of  his  trade,  are  analogous  to 
those  of  a  warehouseman.  II.  Agistors  of  horses,  cattle,  sheep, 
l&c,  are  required  to  take  reasonable  and  ordinary  care  of  the 
animals  intrusted  to  their  care.  If  an  agistor  leaves  open  the 
gates  of  his  fields,  or  suffers  his  fences  to  be  defective,  or  puts 
the  cattle  into  a  dangerous  pasture,  and  they  are  by  reason  thereof 
lost  or  injured,  this  is  a  degree  of  neglect  for  which  he  will  be 
responsible.  Mosely  v.  Fossett,  1  Eolle  Abr.,  4.  A  livery  stable 
keeper  to  whom  a  horse  is  bailed  to  be  kept  for  him,  impliedly 
undertakes  to  provide  a  stable  reasonably  wind  and  water  tight, 
also  that  there  shall  be  a  proper  quantity  of  wholesome  food  for 
the  animal,  and  a  hostler  who  has  a  reasonable  knowledge  of 
horses,  and  is  reasonably  fit  for  his  situation- 
Factors  to  whom  goods  have  been  bailed  to  be  sold  for  the 
owner,  and  who  receive  a  commission  or  a  percentage  upon  the 
price,  by  way  of  hire  or  reward  for  the  exercise  of  their  skill  and 
labor  in  the  commission  intrusted  to  them,  are  bound  to  employ 
the  same  care  in  the  custody  and  safe  keeping  of  the  goods  as  an 
ordinary  hirer  of  chattels  for  use,  or  a  bailee  to  whom  chattels 
have  been  bailed  to  be  worked  upon,  repaired,  or  manufactured. 
He  is  not  bound  to  take  the  greatest  amount  of  care  that  is  ever 
taken  of  property  of  the  description  bailed  to  him,  as  he  is  not 
paid  particularly  and  especially  for  his  safe  custody  of  the  goods, 
but  for  his  labor  and  services  in  selling  them.  It  is  sufficient, 
therefore,  if  he  does  all  that  a  man  of  average  prudence  is  accus- 
tomed to  do  in  the  care  of  his  own  goods. 

SECTION  VTIL 

INNKEEPERS. 

Before  a  person  can  become  subject  to  the  extraordinary  liabili- 
ties which  the  law  imposes  upon  innkeepers,  it  is  essential  that 
he  should  become  a  common  innkeeper ;  that  is  to  say,  he  should 
exercise  the  calling  or  business  of  entertaining  travelers  or  tran- 
sient persons,  either  together  with,  or  without  their  horses,  and 
should  thereby  become  bound  to  receive  and  entertain  all  travel- 
ers demanding  hospitality,  unless  there  be  a  good  excuse  for 
refusing.  Every  person  who  makes  it  his  business  to.  entertain 
travelers  and  passengers,  and  provide  lodging  and  necessaries  for 
them  and  their  horses  and  attendants,  is  a  common  innkeeper ; 
and  it  is  in  no  way  material  whether  he  has  any  sign  before  his 
door  or  not.    If  a  man  merely  opens  a  house  for  the  sale  of 

(a)  Note  141. 
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provisions  and  refreshments,  and  does  not  profess  to  furnish  beds 
and  lodging  for  the  night,  he  is  not  a  common  innkeeper.  Doe  v. 
Laming,  4  Oamp.,  77.  A  mere  restaurant  or  eating-house  for 
meals  cannot  be  considered  an  inn,  nor  can  the  liabilities  attach- 
ing to  innkeepers  be  extended  to  the  proprietors  of  such  establish- 
ments. Carpenter  v.  Taylor,  1  Hilt.,  193.  But  a  house  which  is 
kept  for  the  reception  and  entertainment  of  all  comers,  though 
more  especially  for  that  class  of  persons  known  as  emigrants,  is 
an  inn.  Willard  v.  Bernhardt,  2  E.  D.  Smith,  148.  The  distinc- 
tion between  an  inn  and  a  boarding-house  is  this :  that  in  a 
boarding-house  the  guest  is  under  an  express  contract,  at  a  certain 
rate,  for  a  certain  period  of  time ;  but  in  an  inn  there  is  no 
express  engagement ;  the  guest  being  on  his  way,  is  entertained 
from  day  to  day  according  to  his  business,  upon  an  implied  con- 
tract, lb.  A  lodging-house  is  but  an  other  name  for  a  boarding- 
house.  An  inn  is  a  house  the  owner  of  which  holds  out  that  he 
will  receive  all  travelers  and  sojourners  who  are  willing  to  pay  a 
price  adequate  to  the  sort  of  accommodation  provided,  and  who 
come  in  a  condition  in  which  they  are  fit  to  be  received ;  a  lodg- 
ing-house keeper,  on  the  other  hand,  makes  a  contract  with  every 
man  that  coines,  whereas  an  innkeeper  is  bound,  without  making 
any  special  contract,  to  provide  lodging  and  entertainment  for 
all,  at  a  reasonable  price.  Thompson  v.  Lacy,  3  Barn.  &  Aid.,  283; 
Holder  v.  Sonlby,  8  J.  Scott,  ST.  S.,  254.  The  law  imposes  no 
obligation  upon  a  lodging-house  keeper  to  take  care  of  the  goods 
of  his  lodgers,  and  therefore  where  certain  property  of  a  lodger, 
who  was  about  to  quit  the  house,  had  been  stolen  by  a  stranger 
who,  in  his  absence,  was  permitted  by  the  occupier  of  the  house 
to  enter  the  rooms  for  the  purpose  of  viewing  them,  it  was  held 
that  the  lodging-house  keeper  was  not  responsible  for  the  loss. 
lb. ;  and  see  Dansey  v.  Richardson,  3  Ell.  &  Bla.,  144. 

In  order  to  charge  a  person  as  an  innkeeper  it  is  not  necessary 
to  prove  that  it  was  only  for  the  reception  of  travelers  that  his 
house  was  kept  open.  It  is  sufficient  to  prove  that  all  who  came 
to  his  house  were  received  as  guests,  without  any  previous  agree- 
ment as  to  the.  duration  of  their  stay  or  the  terms  of  their  enter- 
tainment. Wintermute  v.  Clarke,  5  Sandf.,  242.  But  the  liability 
of  the  innkeeper,  as  such,  continues  no  longer  than  the  continu- 
ance of  the  relation  between  him  and  the  guest;  and  that  relation 
ceases  when  the  guest  pays  his  bill  and  leaves  the  house  with 
the  declared  intention  of  not  returning.  lb.  In  such  a  case  the 
guest  leaves  his  baggage  or  other  property  behind  him  at  his  own 
peril,  except  that  the  innkeeper  is  liable  •  as  an  ordinary  bailee. 
lb.  Every  man  who  opens  a  public  inn,  and  professes  to  exercise 
the  business  and  employment  of  a  common  innkeeper,  is  bound 
by  law  to  afford  such  shelter  and  accommodations  as  he  possesses 
to  all  travelers  who  apply,  and  who  tender  or  are  able  and  ready 
to  pay  the  customary  hire  or  price,  if  they  are  not  drunk  or  dis- 
orderly, or  laboring  under  contagious  or  infectious  diseases.  Ana 
if  he  neglects  or  refuses  to  do  so,  he  is  liable  to  an  action  on  the 
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case  for  the  recovery  of  any  damages  that  may  have  been  sus- 
tained by  reason  of  such  refusal,  and  also  to  an  indictment  at 
the  common  law.  Hawthorn  v.  Hammond,  1  Oarr.  &  Kir.,  404 ; 
Howell  v.  Jackson,  6  Oarr.  &  Payne,  725 ;  Bex  v.  Ivens,  7  Oarr. 
&  Payne,  219.  He  is  not  bound,  however,  to  receive  the  goods 
of  a  person  who  professes  merely  to  make  use  of  the  inn  as  a 
place  of  deposit,  and  not  to  lodge  therein  as  a  guest.  Saunders  v. 
Plummer,  Orl.  Bridg.,  227.  Neither  is  he  bound  to  provide  for 
his  guest  the  precise  room  which  the  latter  may  choose  to  select, 
nor  to  provide  him  with  a  bed-room  if  he  declares  it  to  be  his 
intention  to  sit  up  all  night.  All  that  he  is  required  to  do  is  to 
find  reasonable  and  proper  accommodations  for  his  guest ;  and 
if  he  tenders  such  accommodations,  and  the  guest  refuses  them, 
he  may  compel  the  latter  to  quit  the  inn  and  seek  for  accommo- 
dation and  lodging  elsewhere.  Fell  v.  Knight,  8  Mees.  &  Wels., 
276.  Before  an  innkeeper  can  be  held  to  the  strict  liability  which 
is  imposed  by  law,  it  is  necessary  that  the  traveler  or  other  per- 
son should  have  become  in  point  of  law  his  guest.  If  a  traveler 
comes  to  an  inn  and  becomes  its  guest,  and  leaves  his  property 
there,  and  goes  out  for  a  time,  with  the  intention  of  returning, 
the  innkeeper  will  be  liable  for  such  goods  of  the  guest  as  are 
lost  during  his  absence.  McDonald  v.  JEdgerton,  5  Barb.,  560.  It 
is  not  necessary  for  the  guest  to  prove  that  he  placed  his  goods 
in  the  special  keeping  of  the  innkeeper  in  order  to  make  him 
liable  for  the  loss ;  if  the  owner  is  a  guest,  and  his  goods  are 
within  the  inn,  that  is  sufficient  to  charge  the  innkeeper.  lb. 
Purchasing  liquor  at  the  bar  of  the  inn  for  the  party  himself  and 
to  treat  some  friends  is  sufficient  to  constitute  the  purchaser  a 
guest.  lb.  A  servant  having  been  sent  with  goods  to  market, 
and  being  unable  to  sell  them,  went  to  an  inn  and  asked  if  he 
could  leave  the  goods  there  until  the  next  market  day.  The  inn- 
keeper's wife  said  they  were  very  full  of  parcels,  and  declined  to 
take  charge  of  them.  The  servant  then  sat  down  in  the  inn, 
ordered  something  to  drink,  and  put  the  goods  on  the  floor  imme- 
diately behind  him ;  when  he  got  up  again  the  goods  were  gone, 
and  were  never  afterwards  seen  or  heard  of;  and  it  was  held  that 
the  innkeeper  was  responsible  for  the  loss.  Bennett  v.  Mellor,  5 
Term  E.,  273,  276. 

But  if  a  person  comes  to  a  common  innkeeper  for  the  purpose 
of  stopping  there,  and  the  latter  informs  him  that  his  house  is 
full  of  guests,  and  does  not  admit  him  as  such,  and  the  party  says 
he  will  shift  for  himself  among  the  other  guests,  and  he  is  there 
robbed  of  his  goods,  the  innkeeper  will  not  be  responsible  for  the 
loss.  White's  case,  Dyer,  158,  b.  So,  if  an  innkeeper  requires  his 
guest  to  put  his  goods  in  a  particular  chamber  under  lock  and 
key,  and  that  he  will  then  warrant  them  safe,  but  not  otherwise, 
and  the  guest  lets  them  lie  in  an  open  court,  from  whence  they 
are  taken,  the  innkeeper  is  not  liable,  for  the  fault  is  in  tht 
guest  himself.3  Sanders  v.  Spencer,  Dyer,  266,  a.  So,  if  the  guenl 
takes  upon  himself  the  exclusive  charge  of  the  goods  which  he 

(a)  Notb  142. 
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brings  to  the  inn,  the  innkeeper  will  not  be  liable  for  any  subse- 
quent loss.  Farm/worth  v.  Packwood,  1  Stark.,  249.  Where  a 
person  leaves  his  horse  at  an  inn,  without  asking  for  or  receiviug 
any  accommodation  or  entertainment  for  himself,  but  he  merely 
desires  to  have  the  horse  kept  for  a  night  while  he  is  on  a  visit 
to  a  neighboring  house,  where  he  is  entertained  and  remains  all 
night  to  the  knowledge  of  the  innkeeper;  this  is  not  such  a  state 
of  facts  as  constitutes  the  relation  of  innkeeper  and  guest,  and 
if  the  horse  is  burned  up  in  the  stable  which  is  accidentally 
destroyed  by  fire  during  the  night,  the  innkeeper  will  not  be 
liable  for  the  loss.  Ingalsbee  v.  Wood,  36  Barb,  452.  The  liability 
of  the  innkeeper  in  such  a  case  is  merely  that  of  a  bailee  of  goods 
for  hire.  lb.  S.  C,  Affirmed,  6  Tiff.,  577.a 

The  common  law  liability  of  innkeepers  has  been  somewhat 
modified  in  this  state:  "Whenever  the  proprieter  or  proprietors 
of  any  hotel  shall  provide  a  safe  in  the  office  of  such  hotel,  or 
other  convenient  place  for  the  safe  keeping  of  any  money,  jewels 
or  ornaments  belonging  to  the  guests  of  such  hotel,  and  shall 
notify  the  guests  thereof,  by  posting  a  notice  (stating  the  fact  that 
such  safe  is  provided  in  which  such  money,  jewels  or  ornaments 
may  be  deposited),  in  the  room  or  rooms  occupied  by  such  guest 
in  a  conspicuous  manner,  and  if  such  guest  shall  neglect  to  deposit 
such  money,  jewels  or  ornaments  in  such  safe,  the  proprietor  or 
proprietors  of  such  hotel  shall  hot  be  liable  for  any  loss  of  such 
money,  jewels  or  ornaments  sustained  by  such  guest  by  theft  or 
otherwise."  Laws,  1855,  ch.  421.b 

It  has  been  held  under  this  statute,  that  the  posting  of  the 
notice  required  is  not  indispensable  to  a  discharge  of  the  hotel 
proprieter  or  the  innkeeper  from  liability.  For,  if  the  innkeeper 
or  hotel  keeper,  or  his  clerk  or  servant,  informs  a  guest  on  his 
arrival  and  occupancy  of  a  room,  that  there  is  a  safe  for  the 
deposit  of  the  valuables  of  guests  of  the  house,  this  will  be  a  suffi- 
cient notice  to  exonerate  the  innkeeper  from  liability,  if  such 
valuables  are  not  placed  in  the  safe,  but  are  afterwards  stolen. 
Purvis  v.  Coleman,  7  E.  P.  Smith,  111;  S.  C,  1  Bosw.,  321.  The 
object  of  the  law  requiring  a  notice  to  be  posted  is  to  give  the 
guest  information  that  a  safe  is  kept  for  the  deposit  of  his  valua- 
bles, and  if  he  has  actual  notice,  the  object  of  the  statute  is  accom- 
plished. II.  And  after  such  actual  notice,  if  a  guest  leaves 
a  large  sum  of  money,  for  instance,  $2,000  in  gold,  in  a  trunk  in 
his  room  in  the  hotel,  with  no  person  therein,  in  a  city  like  New 
York,  this  is  such  negligence  on  his  part  as  will  exonerate  the 
innkeeper,  independently  of  the  statute.  lb. 

When  a  traveler  has  entered  an  inn,  and  deposited  his  baggage 
and  effects  into  the  hands  of  the  master  of  the  inn  or  his  servants, 
or  in  a  room  or  other  place  in  the  inn  assigned  to  such  traveler 
as  a  lodging,  the  innkeeper  impliedly  undertakes  to  be  answera- 
ble for  their  safety  and  security  from  larceny  or  robbery.  When 
a  guest  laid  a  reticule  containing  money  on  her  bed,  and  after- 
wards went  into  her  sitting  room,  the  door  of  which  was  opposite 

(a)  Note  143.        (6)  See  Statute,  volt  2,  1200, 
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the  bedroom,  and  remained  there  about  five  minutes,  and  then 
sent  her  companion  for  the  reticule,  which  was  then  missing,  and 
could  not  afterwards  be  found,  it  was  held  that  the  innkeeper 
was  bound  to  make  good  the  loss.  Kent  v.  Shuclcard,  2  Barn.  & 
Ad.,  803.  But  if  the  guest  is  guilty  of  gross  negligence  in  leav- 
ing a  box  containing  money  or  bank  notes  in  the  commercial 
room  after  having  opened  it  and  exposed  its  contents  to  the 
bystanders,  he  cannot,  if  the  money  is  afterwards  stolen,  charge 
the  innkeeper  with  the  loss.  Richmond  v.  Smith,  8  Barn.  & 
Cress.,  9. 

If  a  traveler  carries  a  large  sum  of  money  in  a  valise,  and  he 
conceals  the  fact  that  it  contains  money,  and  treats  it  as  mere 
ordinary  baggage,  this  is  such  gross  negligence  as  will  exonerate 
an  innkeeper  from  liability  to  refund  the  money  in  case  the  valise 
is  stolen.  Fowler  v.  Borlon,  24  Barb.,  384.  If  the  guest's  servant, 
or  his  companion  who  comes  with  him,  or  one  whom  he  desires 
to  have  lodge  with  him,  steals  or  carries  away  his  goods,  the  inn- 
keeper will  not  be  chargeable,  for  in  such  a  case  it  is  the  fault 
of  the  guest  that  he  had  such  a  servant  or  companion.  But  the 
mere  fact  that  a  guest  brings  a  companion  to  lodge  with  him, 
will  not  exonerate  the  innkeeper  from  his  liability  to  pay  for 
stolen  goods,  if  they  were  not  taken  by  such  companion.  And 
where  a  boarder  at  a  public  boarding-house  took  a  friend  of  his 
there,  who  stayed  all  night  with  him  in  his  room,  and  the  evi- 
dence showed  that  the  guest  and  his  friend  left  the  room  together 
in  the  morning,  that  the  goods  were  then  there,  that  the  guest 
locked  the  door  of  his  room,  and  then  left  the  key  with  the  bar- 
keeper of  the  house,  that  the  guest  and  his  friend  were  together 
all  day,  and  that  on  their  return  at  night  to  the  house,  it  was 
found  that  the  guest's  clothes  had  been  stolen  from  his  room 
during  his  absence,  it  was  held  that  the  guest  was  not  prevented 
by  these  facts  from  recovering  the  value  of  the  clothes  in  an 
action  against  the  hotel  keeper.  Buddenburg  v.  Benner,  1  Hilt.,  84. 
But  if  a  guest  at  an  inn  asks  for  a  private  room  for  the  purpose 
of  exhibiting  goods  for  sale,  and  he  receives  customers  and  invites 
the  admission  of  strangers  into  the  inn,  upon  whose  ingress  and 
egress  the  innkeeper  has  no  check,  the  latter  is  not  responsible 
for  the  safety  of  the  goods  in  the  room  so  used.  Burgess  v.  Cle- 
ment, 1  Stark.,  251,  note;  S.  C,  4  Maule  &  Selw.,  306;  and 
Farnworth  v.  Packtvood,  lb.,  249.  An  innkeeper,  however,  is 
liable  for  a  loss  which  occurs  by  larceny  while  he  is  sick  and 
incapable  of  attending  to  his  affairs  in  person,  for  in  such  a  case 
he  is  bound  to  retain  and  employ  trusty  servants  to  secure  the 
goods  of  his  guest.  Cross  v.  Andrews,  Oro.  Eliz.,  622.a 

If  a  guest  at  an  inn  puts  a  sleigh  or  wagon  loaded  with  grain 
into  a  closed  outhouse  appurtenant  to  the  inn,  and  where  loads 
of  that  kind  were  usually  received,  but  without  specially  com- 
mitting it  to  the  innkeeper,  this  will  be  sufficient  to  render  the 
innkeeper  liable  for  the  loss  of  the  grain  if  it  is  stolen  during  the 
night.  Clute  v.  Wiggins,  14  Johns.,  175.    So  if  a  guest  leaves  his 

(a)  Note  144. 
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wagon  containing  his  goods  in  an  uninclosed  shed  near  the  inn, 
by  the  direction  of  the  hostler  and  servant  of  the  innkeeper,  the 
latter  is  liable  for  such  goods  as  are  stolen  from  the  wagon  during 
the  night.  Piper  v.  Manny,  21  Wend.,  282. 

If  the  proprietor  of  a  hotel  is  in  the  habit  of  receiving  packages 
which  are  sent  to  guests  at  his  house,  and  this  is  an  established 
practice,  not  an  exceptional  case,  and  a  book  is  kept  for  the  reg- 
istry of  such  packages  which  are  entered  by  the  defendant's  clerk, 
this  is  sufficient  to  render  the  innkeeper  liable  for  such  packages 
as  are  thus  received  and  afterwards  lost  or  stolen.  Needles  v.  How- 
ard, 1  E.  D.  Smith,  54.  An  innkeeper  may  refuse  to  receive  such 
packages  of  goods  from  third  persons,  and  thus  become  responsi- 
ble for  their  custody,  but  if  he  does  receive  them  for  the  accom- 
modation of  his  guests,  he  receives  them  in  the  character  of  an 
innkeeper,  and  subject  to  the  responsibilities  of  that  relation.  lb. 
An  innkeeper's  liability  is  not  limited  merely  to  wearing  apparel 
and  such  articles  as  travelers  are  accustomed  to  carry  under  the 
denomination  of  baggage,  but  it  extends  to  the  goods  of  the 
guest,  if  they  have  been  received  into  the  keeping  of  the  inn- 
keeper, lb. 

Money  in  a  trunk  not  exceeding  the  amount;  reasonably  required 
by  the  traveler  to  defray  the  expenses  of  the  journey  which  he 
has  undertaken,  is  a  part  of  his  baggage,  for  the  loss  of  which 
the  innkeeper  is  liable."  Taylor  v.  Monnot,  4  Duer,  116 ;  Stanton 
v.  Leland,  4l  E.  D.  Smith,  88;  Van  Wyck  v.  Howard,  12  How., 
147.  A  watch  and  chain,  and  a  gold  pen  and  pencil  case,  and  a 
reasonable  sum  for  traveling  expenses,  are  not  such  articles  as  a 
guest  is  bound  to  deposit  in  a  safe  provided  by  an  innkeeper 
under  the  act  of  1855,  and  he  will  be  liable  for  the  loss  of  such 
articles  from  his  guest's  room,  notwithstanding  his  notice  that  a 
safe  had  been  provided.  Gile  v.  Libby,  36  Barb.,  70.  An  inn- 
keeper is  responsible  to  one  guest  for  the  dishonesty  of  an  other 
guest  whom  he  puts  into  the  same  room  with  the  former.  lb. 
In  an  action  against  an  innkeeper  to  recover  the  value  of  property 
lost  by  a  guest,  proof  of  the  loss  or  larceuy  of  the  goods  from  the 
room  in  which  he  lodged,  is  sufficient  proof  of  carelessness  on 
the  part  of  the  innkeeper,  lb. 

When  the  goods  of  a  guest  are  actually  stolen  or  lost,  no 
demand  is  necessary  before  suit  brought.  McDonald  v.  JSdgerton, 
5  Barb.,  560;  Willard  v.  Ednhardt,  2  E.  D.  Smith,  148. 

SECTION  IX. 

COMMON   OAERIERS. 

Every  person  who  undertakes,  with  a  carriage  .by  land  or  a 
boat  or  vessel  by  water,  to  transport  passengers,  or  the  goods  of 
such  persons  as  may  choose  to  employ  him,  from  place  to  place, 
for  hire,  is  a  common  carrier.  The  class  of  persons  who  are 
treated  as  common  carriers  is  a  quite  extensive  one.  It  includes 
railroad  companies,  who  profess  to  carry  passengers,  parcels,  and 
merchandise;  express  companies,  stage  coach  and  stage  wagon 

(o)  Note  145. 
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proprietors,  lightermen,  hoymen,  barge  and  canal  boat  owners, 
and  the  owners  and  masters  of  ships  or  steamboats  employed  as 
general  ships  or  vessels  for  the  transportation  of  all  persons  offer- 
ing themselves  or  their  goods  to  be  conveyed  for  hire  to  the  pore 
of  destination.  Carmen,  truckmen  and  porters,  and  the  like, 
whose  business  is  to  carry  goods  from  one  part  of  a  city  to  the 
other,  or  wagoners  or  teamsters,  who  carry  goods  from  one  city 
or  village  to  an  other,  are  common  carriers.  Robertson  v.  Kennedy, 
2  Dana,  430 ;  Ingate  v.  Christie,  3  Oarr.  &  Kir.,  61.  Proprietors 
of  stages  are  not  necessarily  common  carriers  of  goods ;  but  if 
they  usually  carry  other  goods  than  those  of  passengers,  for  hire, 
and  hold  themselves  out  as  carriers  for  all  who  choose  to  employ 
them,  they  are  liable  as  common  carriers.  Clark  v.  Faxton,  21 
Wend.,  153.  Express  companies,  and  individuals  whose  busi- 
ness is,  and  is  represented  by  them  to  the  public  to  be,  to  receive, 
convey  and  deliver  the  goods,  packages,  money  or  bank  bills,  of 
those  who  choose  to  employ  them,  for  a  compensation,  are  com- 
mon carriers.  Russell  v.  Livingston,  19  Barb.,  346  ;  Place  v.  Union 
Express  Co.,  2  Hilt.,  19 ;  Sherman  v.  Wells,  28  Barb.,  403 ;  New- 
stadt  v.  Adams,  5  Duer,  43 ;  Sweet  v.  Barney,  9  E.  P.  Smith,  335, 
337.  A  city  express  company  whose  business  it  is  to  carry  the 
parcels,  packages,  trunks  and  baggage  of  travelers  and  passengers 
to  the  various  railroad  depots,  are  common  carriers,  and  subject 
to  their  responsibilities.  Richards  v.  Westcott,  2  Bosw.,  589.  A 
person  who  merely  receives  goods  and  forwards  them,  and  takes 
upon  himself  all  the  expenses  of  the  transportation,  for  which  he 
receives  a  compensation  from  the  owner  of  the  goods,  but  who 
has  no  interest  in  the  vessels  in  which  they  are  forwarded,  nor  in 
the  freight,  is  not  a  common  carrier.  Roberts  v.  Turner,  12  Johns., 
232.  But  if  forwarders  so  act  and  conduct  their  business  as  to 
lead  the  public  to  regard  them  as  carriers,  and  to  employ  them 
as  such,  without  any  intimation  of  their  true  character,  the 
liabilities  of  a  carrier  will  attach  to  them.  Teall  v.  Sears,  9  Barb., 
317,  324. 

The  owners  and  masters  of  canal  boats  are  common  carriers, 
and  they  have  no  legal  right  or  authority  to  sell  the  goods 
intrusted  to  their  care,  unless  it  is  given  by  the  owner.  Arnold  v. 
Ralenbalce,  5  Wend.,  33 ;  Parsons  v.  Hardy,  14  Wend.,  215 ; 
BeMott  v.  Laraway,  lb.,  225.  The  same  rule  is  applicable  to 
boatmen  on  rivers.  Cordon  v.  Buchanan,  5  Yerg.,  71 ;  Turney  v. 
Wilson,  7  lb.,  341.  Ferrymen  are  not  necessarily  common  car- 
riers of  goods,  though  they  generally  become  such  by  usage. 
Smith  v.  Seward,  3  Penn.  St.,  342 ;  Fisher  v.  Clisbee,  12  111.,  344. 
The  owners  of  a  steamboat  which  is  merely  employed  in  the  busi- 
ness of  towing  other  boats  for  hire  are  not  common  carriers. 
Caton  v.  Rumney,  13  Wend.,  387 ;  Alexander  v.  Greene,  3  Hill,  9 ; 
Wells  v.  Steam  Navigation  Co.,  2  Oomst.,  204. 

A  person  who  has  followed  the  business  of  a  common  carrier, 
but  abandoned  it,  and  who  subsequently  enters  into  a  special 
aontract  to  carry  certain  goods  for  a  third  person,  is  not  liable  as 
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a  common  carrier  to  an  other  person  whose  goods  were  carried 
by  the  servant  of  the  owner  of  the  team  in  violation  of  his 
instructions,  even  if  such  servant  stole  them  on  the  way.  Satterlee 
v.  Gfroat,  1  Wend.,  272 ;  and  see,  Lygo  v.  Newbald,  9  Wels., 
Hurlst.  &  Gord.,  302. 

Steamboats  upon  inland  lakes,  and  upon  navigable  rivers  are 
among  the  most  common  kinds  of  carriers  of  goods,  as  well  as 
of  passengers.  They  may  limit  their  business  and  their  liability 
to  a  particular  kind  of  goods,  or  merely  to  the  carriage  of  passen- 
gers. And  when  such  a  restricted  business  is  done,  which  is 
known  by  the  party  dealing  with  the  owner  or  master  of  the 
vessel,  the  liability  will  be  limited  accordingly.  Citizens'  Bank  v. 
Nantucket  Steamboat  Co.,  2  Story,  16.  Eailroad  companies  are 
almost  invariably  common  carriers  of  goods,  and  their  liabilities 
are  similar  to  those  of  any  other  common  carrier.  Beers  v.  Housa- 
tonic  B.  B.  Co.,  19  Conn.,  566 ;  Thomas  v.  Boston  and  P.  B.  B.  Co., 
10  Mete,  472 ;  Pickford  v.  Grand  Junction  B.  B.  Co.,  8  Mees.  & 
Wels.,  372 ;  Norway  Plains  Co.  v.  B.  &  M.  B.  B.  Co.,  1  Gray,  263. 

A  private  carrier  may  carry  or  refuse  to  carry  goods  for  an  other 
as  he  may  prefer.  But  every  common  carrier  is  bound  to  accept 
and  carry  all  such  things  as  he  publicly  professes  to  carry,  for  all 
persons  who  are  ready  and  willing  to  pay  him  his  customary  hire, 
provided  he  has  room  in  his  boats,  cars,  coaches,  carts  or  carriages, 
for  their  conveyance,  and  he  intends  to  set  out  on  his  accustomed 
journey.  Pickford  v.  Grand  Junction  B.  B.  Co.,  8  Mees.  &  Wels., 
372 ;  Johnson  v.  Midland  B.  B.  Co.,  4  Exch.,  367 ;  Lane  v.  Cotton, 
12  Mod.,  472,  484.a 

If  a  carrier  refuses  to  carry  goods  without  a  legal  excuse  there- 
for, he  is  liable  to  an  action  for  his  refusal.  It.  The  owner  of 
the  goods  may  tender  him  the  freight  money ;  or,  if  the  money 
is  not  demanded  by  the  carrier,  he  may  aver  and  prove  that  he 
was  ready  and  willing  to  pay  the  freight  money,  and  this  will  be 
equivalent  to  a  tender.  Parker  v.  Great  Western  B.  B.  Co.,  7  Man. 
&  Grang.,  253 ;  Edwards  v.  Great  Western  B.  B.  Co.,  11  0.  B., 
588 ;  Crduch  v.  London  B.  B.  Co.,  2  Oarr.  &  Kir.,  789 ;  Parker  v. 
Bristol  &  JE.  B.  B.  Co.,  6  Exch.,  184,  702.  A  common  carrier 
may  make  such  a  cou tract  as  he  pleases  in  relation  to  his  com- 
pensation, though  a  tender  of  his  usual  compensation,  or  of  a 
reasonable  sum,  will  oblige  him  to  carry ;  and  in  the  absence  of 
a  special  agreement,  this  is  all  that  he  can  recover.  Harris  v. 
Paakwood,  3  Taunt.,  264.  He  is  bound  to  carry  goods  to  and 
from  such  places  as  he  professes  to  carry  them,  although  one  of 
those  places  may  be  out  of  the  realm  or  state ;  though  he  is  not 
bound  to  carry  such  articles  as  he  does  not  publicly  profess  to 
carry.  Crouch  v.  Lond.  &  North  Western  B.  B.  Co.,  14  0.  B.,  290 ; 
Johnson  v.  Midland  B.  B.  Co.,  4  Exch.,  373.  A  carrier  who  has 
a  hen  for  advances  which  he  has  made  upon  goods  consigned  to 
him  for  further  transportation,  has  a  special  property  therein 
sufficient  to  maintain  an  action  for  the  recovery  of  their  possession 
against  any  person  who  does  not  claim  them  under  a  right  from 
Wait        44  (a)  Note  !46. 
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the  owner.  Fitzhugh  v.  Wiman,  5  Seld.,  559.  A  carrier  is  not 
permitted  to  dispute  the  title  of  those  who  are  recognized  by 
his  contract  as  owners  of  the  property.  McGaw  v.  Adams,  14 
How.,  461. 

A  vendor  who  had  agreed  to  sell  certain  goods,  shipped  them 
by  order  of  the  purchaser,  and  took  receipts  which  entitled  him 
to  the  bill  of  lading;  the  sale  was  not  consummated,  and  the 
vendor  reclaimed  the  goods,  though  in  the  meantime  the  pur- 
chaser had  secured  the  bill  of  lading,  which  he  had  no  right  to 
do,  and  the  carrier  then  refused  to  redeliver  the  goods  to  the 
vendor ;  it  was  held  that  in  an  action  by  the  latter  against 
the  carrier  to  recover  the  possession  of  the  goods,  the  carrier 
could  not  demand,  by  way  of  counterclaim,  freight,  damages  for 
breach  of  any  freight  contract,  for  delaying  the  vessel,  or  for  the 
reasonable  expenses  to  which  he  was  subjected  by  the  plaintiff  in 
recovering  possession  of  the  goods.  Blossom  v.  Champion,  37 
Barb.,  554,  570,  and  see  S.  £.,  28  Barb.,  217. 

As  a  general  rule,  a  carrier  cannot  defend  an  action  brought  by 
his  bailor  for  the  property  delivered  to  him  by  setting  up  the 
right  of  a  third  person  thereto  as  a  defense  for  himself.  Dixon 
v.  Hamond,  2  Baru.  &  Aid.,  310;  Roberts  v.  OgiTby,  9  Price,  269; 
Hardman  v.  Willcoclc,  9  Bing.,  382,  note  a ;  Bates  v.  Stanton,  1 
Duer,  79.a  On  the  other  hand,  if  the  carrier  delivers  the  goods 
to  a  third  party,  and  it  can  be  shown  in  an  action  against  him 
that  this  third  party  was  the  actual  and  lawful  owner,  and  that 
the  plaintiff,  who  delivered  the  goods  to  the  carrier,  had  no  right 
whatever  to  them,  this  is  clearly  a  sufficient  defense.  King  v. 
Richards,  6  Whart.,  418 ;  Bates  v.  Stanton,  1  Duer,  79.  If  a 
third  person  has  a  valid  legal  title  to  the  goods,  and  he  demands 
them  from  the  carrier,  who  refuses  to  deliver  them  on  such 
demand,  an  action  will  lie  against  the  latter  for  such  refusal. 
Wilson  v.  Anderton,  1  Barn.  &  Ad.,  450." 

The  price,  hire,  compensation  or  reward  for  the  carriage  of  the 
passenger  or  of  goods  is  of  the  essence  of  the  carrier's  contract, 
for  he  is  not  a  common  carrier  unless  he  carries  for  all  persons 
indiscriminately,  for  hire  or  reward.  Satterlee  v.  Groat,  1  Wend., 
272  ;  Blanchard  v.  Isaacs,  3  Barb.,  388;  Lygo  v.  Newbold,  9  Wels., 
Hurlst.  &  Gord.,  302.  It  is  not,  however,  necessary  that,  the  hire 
or  reward  should  be  for  a  fixed  sum  ;  it  is  sufficient  if  the  com- 
pensation is  to  be  what  is  a  reasonable  and  just  sum  for  the 
service  to  be  paid  to  the  carrier.  Allen  v.  Sewall,  2  Wend.,  327. 

There  need  not  be  any  express  contract  to  pay  a  compensation, 
for  the  character  of  the  carrier  is  such  that  the  law  implies  a 
promise  to  pay  him  a  reasonable  sum  for  the  carriage  of  all  goods 
that  are  tendered  or  delivered  to  him  for  carriage.  lb.  And 
although  a  carrier  is  bound  to  receive  and  carry  all  goods  tend 
ered  to  him,  if  they  are  such  as  he  usually  carries,  he  still  has 
right  to  demand  prepayment  of  his  hire  or  compensation  as  soon 
as  the  goods  are  delivered  to  him.0  Piclcford  v.  Grand  Junction  R. 
R.  Go.,  8  Mees.  &  Wels.,  372;  Wyld  v.  Pickford,  8  Mees.  &  Wels, 

(a)  Note  141.        (6)  Note  148.        (c)  Note  149. 
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443.  But  if  a  carrier  receives  goods  for  carriage  without  demand- 
ing prepayment,  he  cannot  maintain  an  action  to  recover  the 
price  of  carriage  until  he  delivers  the  goods  at  their  place  of  des- 
tination. Barnes  v.  Marshall,  18  Ad.  &  E.  1ST.  S.,  785.  Where,  by 
the  terms  of  a  bill  of  lading,  the  cargo  is  to  be  delivered  to  the 
consignee,  on  the  payment  of  the  freight  to  the  carrier,  the  latter 
has  a  right  to  refuse  to  deliver  the  goods  until  the  payment  of 
the  freight.  Olarkson  v.  Bides,  4  Oow.,  470.  The  right  to  retain 
goods  for  the  freight  grows  out  of  the  usage  of  trade,  and  it  will 
be  waived  or  surrendered  by  an  agreement  to  accept  payment  of 
the  freight  at  a  time  subsequent  to  that  agreed  upon  for  the 
delivery  of  the  goods,  for  such  an  agreement  is  an  express  renun- 
ciation of  the  right  to  demand  the  payment  of  freight  before  the 
delivery  of  the  goods.  Gliandler  v.  Belden,  18  Johns.,  157. 

JSTo  principle  is  more  firmly  established  than  that  a  common 
carrier  has  a  lien  upon  the  goods  which  he  has  carried ;  and  that 
he  need  not  deliver  them  until  his  just  claims  for  freight  or  car- 
riage are  paid  or  tendered  to  him.  And  while  he  holds  them  to 
secure  his  right  of  lien,  he  does  not  hold  them  as  a  common 
carrier,  but  merely  as  any  other  person  holds  property  as  a 
security  for  debt. 

A  carrier  may  waive  or  lose  his  lien  by  a  deli  very  of  the  pro- 
perty to  the  owner  or  the  consignee,  for  such  a  relinquishment 
of  the  possession  of  the  goods  will  be  construed  as  an  intention 
to  trust  to  the  personal  responsibility  of  the  person  who  is  liable  to 
pay  the  freight.  Bigelow  v.  Heaton,  4  Denio,  496.  But  if  the 
delivery  is  procured  by  fraud,  the  lien  continues  and  the  carrier 
may  recover  possession  by  an  action  of  replevin.  lb.  S.  C,  6 
Hill,  43. 

When  a  carrier  cannot  find  the  consignee,  or  if  he  learns  that 
he  is  a  swindler,  and  would  cheat  the  consignor,  he  is  bound  to 
protect  the  owner  and  consignor,  and  for  that  purpose  to  hold 
the  goods,  or  to  bestow  them  in  some  proper  manner  and  place 
for  his  use.  Stephenson  v.  BTart,  4  Bing.,  476 ;  Duffy.  Budd,  3  Brod. 
&  Bing.,  177.  And  the  rule  is  the  same  where  the  consignee 
refuses  to  receive  the  goods.  Crouch  v.  Great  Western  B.  B.  Co., 
2  Hurlst.  &  Norm.,  491.  Where  goods  have  been  tendered  by 
a  carrier  to  a  consignee  and  refused  by  him,  there  is  no  rule  of 
law  that  the  carrier  must  give  notice  of  such  refusal  to  the  con- 
signor; he  is  only  bound  to  do  what  is  reasonable,  and  what  is 
reasonable  is  a  question  of  fact  under  all  the  circumstances  or 
the  case.  Hudson  v.  Baxendale,  2  Hurlst.  &  Norm.,  575. 

A  carrier  may  be  a  factor  to  sell  the  goods  for  the  owner,  and 
his  authority  may  be  by  express  appointment,  or  it  may  arise 
from  the  usages  of  trade.  Williams  v.  Nichols,  13  Wend.,  58. 
The  ordinary  principles  relating  to  agencies  apply  to  a  carrier 
as  well  as  to  other  persons;  and  he  is  liable  for  the  acts  or  omis- 
sions of  those  whom  he  employs  in  his  business,  if  the  act  or 
omission  would  render  the  principal  liable  if  he  did  the  acts  iv 
person. 
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There  are  cases,  however,  in  which  the  acts  of  the  agent  or 
servant  will  not  bind  the  carrier  as  principal.  If  a  stage  pro- 
prietor is  accustomed  to  carry  passengers  and  their  baggage,  but 
no  other  goods,  such  proprietor  will  not  be  liable  for  the  loss  of 
goods  which  are  intrusted  to  the  stage  driver  by  a  person  who  is 
not  a  passenger.  Sewall  v.  Allen,  6  Wend.,  335;  Blanchwd  v 
Isaacs,  3  Barb.,  388 ;  King  v.  Lenox,  19  Johns.,  235.  If  stage  drivers 
conductors  of  cars,  or  other  agents  on  public  conveyances,  are  in 
the  habit  of  carrying  goods,  packages  and  parcels  for  money  paid 
to  themselves  and  not  accounted  for  by  them  to  their  employers, 
and  a  person  delivers  goods  to  them  to  carry,  with  a  knowledge 
of  such  facts,  such  person  cannot  hold  the  carrier  or  employer  of 
such  servant  liable  for  the  loss  of  any  such  goods.  lb.  But  a 
person  may  so  contract  with  his  servants  or  agents  as  to  render 
himself  liable  for  their  acts.  If  a  stage  proprietor  should  hire 
a  stage  driver  at  a  specified  sum  per  month  as  wages,  with  the 
right  to  carry  small  parcels  on  the  stage  and  to  receive  the  com- 
pensation to  himself,  this  will  render  the  proprietor  liable  for  the 
loss  of  such  a  parcel  or  for  its  non-delivery,  unless  the  arrange- 
ment between  driver  and  proprietor  was  known  to  the  person , 
sending  the  package,  and  he  contracted  with  the  driver  as  prin- 
cipal. Bean  v  Sturtevant,  8  N".  H.,  146 ;  Allen  v.  Sewall,  2  Wend., 
327;  S.  0.,  6  Wend.,  335;  Hosea  v.  MeCrory,  12  Ala.,  349;  Whit- 
man v.  Steamboat  Caroline,  20  Id.,  513. 

As  soon  as  the  goods  are  delivered  and  received,  they  are  at 
the  risk  of  the  carrier.  This  reception  of  them  may  be  specific  or 
general,  and  according  to  the  usage  of  his  business,  and  it  may 
be  actual  or  constructive.  But  in  order  to  charge  the  carrier 
with  the  goods,  there  must  be  a  delivery  of  them  into  his  custody, 
either  to  the  carrier  personally,  or  to  his  agent  or  servant,  or  to 
some  one  acting  in  his  behalf  and  authorized  to  receive  them. 
And,  since  it  is  the  carrier's  possession  of  the  goods  which  creates 
his  duty  to  answer  for  their  custody  and  carriage,  so  it  is  in  all 
cases  necessary  to  show  that  the  goods  came  into  his  possession 
for  transportation.3.  If  goods  are  left  for  a  carrier  for  transporta- 
tion at  an  inn-yard  or  a  warehouse,  at  which  other  carriers  also 
stop,  this  will  not  be  considered  a  delivery,  so  as  to  charge  the 
carrier  unless  he  has  special  notice  that  they  are  so  delivered,  or 
he  has  received  some  previous  instructions  to  that  effect.  Where, 
according  to  the  usual  custom  and  understanding  of  parties,  a 
delivery  on  a  dock  near  the  boat,  is  a  good  delivery  so  as  to 
charge  the  carrier,  it  must  always  be  accompanied  by  an  express 
notice,  or  he  will  not  be  responsible.  Packard  v.  Getman,  6 
Cow.,  757. 

When  goods  were  delivered  to  a  railroad  corporation  by  merely 
depositing  them  on  a  stoop  or  platform  of  the  freight  house  at 
depot,  when  there  was  no  agent  of  the  company  there  at  the  time 
but  the  cartman  who  delivered  the  goods  subsequently  informed 
the  freight  agent  that  the  owner  of  the  goods  would  call  and 
order  where  they  should  go,  but  this  was  not  done,  it  was  held 

(a)  Note  150. 
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that  the  company  were  not  in  default,  and  could  not  be  made 
liable  for  not  transporting  the  goods.  Spade  v.  Hudson  River  B. 
B.  Co.,  16  Barb.,  383.  If  goods  are  marked  for  a  particular  des- 
tination, and  are  thus  delivered  to  a  carrier  with  no  directions  as 
to  their  transportation  and  delivery,  except  such  as  may  be 
inferred  from  the  marks,  the  carrier  is  merely  bound  to  trans- 
port and  deliver  the  goods  according  to  the  established  usage  of 
the  business  in  which  he  is  engaged,  whether  the  consignor  knew 
of  the  usage  or  not.  Van  Santvoord  v.  St.  John,  6  Hill,  157; 
Hempstead  v.  N.  Y.  Central  B.  B.  Co.,  28  Barb.,  485.  If  a  com- 
mon carrier  receives  goods  for  transportation,  and  gives  a  bill  of 
lading  therefor,  which  specifies  the  name  of  the  consignee  to 
whom  such  goods  are  to  be  delivered,  and  which  contains  a  copy 
of  the  mark  upon  them,  he  will  not  be  excused  from  answering 
for  their  loss  merely  because  the  goods  were  not  sufficiently 
marked.  Kreuder  v.  Woolcott,  1  Hilt,  223. 

If  a  traveler  intends  to  take  passage  as  a  passenger  on  the 
next  boat  that  leaves,  and  he  delivers  his  baggage  to  the  agent 
of  the  carriers  at  their  office,  where  they  are  in  the  habit  of  thus 
receiving  baggage  in  advance  for  the  boat,  and  the  agent  receives 
it  with  a  knowledge  of  the  purpose  of  its  delivery,  this  will  be 
sufficient  to  render  the  boat  owners  liable  as  common  carriers, 
and  for  the  safe  keeping  of  the  property.  Camden  B.  B.  and  S.  Co 
v.  Belknap,  21  Wend.,  354. 

The  liability  of  a  common  carrier  commences  as  soon  as  he 
receives  the  goods  for  carriage,.notwithstanding  he  has  not  given 
bills  of  lading  nor  commenced  his  journey.  Lake/man  v.  Grinnell, 
5  Bosw.,  625.  A  contract  made  by  a  steamboat  company  for  the 
transportation  of  property  as  a  common  carrier,  is  not  void  merely 
because  it  was  entered  into  on  Sunday,  nor  because  the  voyage 
of  the  boat  is  to  commence,  and  actually  does  commence  on  Sun- 
day evening.  Merritt  v.  JEarle,  31  Barb.,  38.  To  render  such  a 
contract  void  under  the  statute,  it  must  relate  to  servile  labor 
which  is  to  be  performed  expressly  and  exclusively  on  that 
day.  lb.  S.  C.,  Affirmed,  2  Tiff.,  115. 

It  has  been  long  and  firmly  established,  that  a  common  carrier 
intrusted  with  goods  for  carriage,  is  responsible  for  their  safety 
in  all  events  and  from  every  injury  which  arises  in  any  other  way 
than  by  the  act  of  God,  or  of  public  enemies."  He  will  be  liable 
though  he  should  be  robbed  by  force  committed  by  a  great  mul- 
titude. The  policy  of  the  law  in  enforcing  so  strict  a  rule  against 
carriers,  is  the  prevention  of  any  combination  between  them  and 
thieves,  robbers,  or  others  who  might  otherwise  act  in  concert  yet  in 
a  clandestine  manner,  for  such  thefts  or  robberies  at  times  and  in 
places  as  would  render  discovery  difficult  if  not  impossible,  and 
if  the  carrier  were  not  responsible  for  the  loss,  innocent  persons 
might  be  injured  or  ruined  with  impunity.  The  enforcement  of 
this  rule  furnishes  a  strong  safeguard  for  the  security  of  the  pro- 
perty of  those  persons  whose  business  necessities  compels  them 
to  intrust  their  property  to  the  care  and  custody  of  such  carriers. 

(a)  Note  151. 
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If  the  danger  or  the  accident,  though  unavoidable,  has  been 
occasioned  by  the  act  of  man,  the  carrier  cannot  avail  himself  of 
it  as  an  excuse  for  the  non-delivery  of  the  goods.  Thus,  where  an 
action  was  brought  against  a  common  carrier  for  not  delivering 
a  quantity  of  hops,  and  it  appeared  that  a  fire  broke  out  in  a 
building  adjoining  a  booth  under  which  the  carrier  had  placed 
the  hops,  and  burned  with  unextinguishable  violence,  and  ex- 
tended itself  to  the  hops,  and  consumed  them,  without  any 
neglect  or  default  on  the  part  of  the  carrier  himself,  it  was  held 
that  inasmuch  as  the  fire  had  not  been  occasioned  by  lightning, 
but  by  the  act  of  man,  the  occurrence  of  the  disaster  constituted 
no  defense  to  the  action.  Forward  v.  Pittard,  1  Term  E.,  33 ; 
Hyde  v.  Trent  Nav.  Co.,  5  Term  E.,  399.  When  goods  were  de- 
livered to  a  steamboat  company  for  transportation,  and  after  the 
boat  with  the  goods  had  arrived  at  the  place  of  its  destination, 
but  while  the  goods  were  still  in  the  carrier's  custody,  a  fire  broke 
out  in  the  city,  and  extended  to  and  burned  and  destroyed  the 
boat  and  the  goods,  it  was  held  that  the  carrier  was  liable  for 
the  value  of  the  goods ;  because  a  loss  which  arises  from  an  acci- 
dental fire,  or  the  conflagration  of  a  city,  without  any  default 
whatever  on  the  part  of  the  carrier,  does  not  furnish  him  with 
any  excuse,  nor  fall  within  the  exception  as  an  act  of  God.  Mil- 
ler v.  Steam  Navigation  Co.,  6  Seld.,  431 ;  affirming  S.  C,  13  Barb., 
361 ;  Qoold  v.  Ohapin,  10  Barb.,  612.a"  If  the  articles  to  be  carried 
are  liable  to  be  injured  or  destroyed  by  reason  of  an  unusual 
intensity  of  cold,  this  is  not  such  an  event  as  will  excuse  the 
carrier  from  liability  for  the  loss  in  case  the  articles  are  frozen,  if 
the  accident  might  have  been  prevented  by  the  exercise  of  due 
care  and  diligence  on  his  part ;  and  merely  doing  what  is  usual 
in  such  cases  will  not  exempt  him  from  the  charge  of  negligence ; 
he  must  show  that  he  has  done  what  was  necessary  to  be  done 
under  all  the  circumstances  of  the  case.  Wing  v.  N.  Y.  and  Erie 
B.  B.  Co.,  1  Hilt.,  235.  A  carrier  of  goods  is  not  responsible  for 
any  deterioration  in  the  value  of  such  goods  which  results  from 
the  negligence  or  want  of  care  in  the  owner  or  the  consignor, 
such  as  defective  packing,  nor  for  losses  occasioned  by  an  inhe- 
rent defect  in  the  article  causing  its  destruction.  If,  however,  the 
defective  packing  is  open  and  visible,  and  easily  remedied,  and 
he  accepts  the  goods  for  conveyance,  he  is  bound  to  take  all 
reasonable  means  to  provide  against  the  defect  and  secure  their, 
safety.  Stuart  v.  Crawley,  2  Stark.,  324.  If  a  cargo  or  load  of 
goods  weighing  a  certain  weight,  be  delivered  to  a  common 
carrier  to  be  carried  for  hire,  and  the  cargo  or  load  on  its  arrival 
at  its  place  of  destination  is  deficient  in  weight,  there  is  a  reason- 
able presumption  of  negligence  on  the  part  of  the  carrier  which 
he  must  rebut  by  showing  that  the  deficiency  of  weight  arose 
from  causes  over  which  he  had  no  control.  Hawkes  v.  Smith,  1 
Car.  &  Marsh.,  72. 

If  goods  delivered  to  be  carried  are  lost  or  stolen  by  the  way, 
and  the  conduct  of  the  bailor  or  consignor  himself  has  in  any 

(as)  Note  152. 
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way  conduced  to  the  loss,  he  has  no  ground  for  seeking  compen- 
sation at  the  hands  of  the  common  carrier.  If  the  owner  is 
guilty  of  any  fraud  or  imposition,  as  by  concealing  the  value  or 
nature  of  the  goods,  and  either  does  or  says  anything  which 
tends  to  mislead  the  carrier  in  respect  thereto,  or  puts  him  off  his 
guard  by  creating  the  impression  that  the  goods  are  of  less  value 
than  in  truth  they  are,  or  otherwise  prevents  him  from  exercising 
proper  precautions  in  view  of  the  importance  of  the  hazard,  the 
carrier  will  not  be  responsible.  Richards  v.  Westcott,  2  Bosw., 
604,  589.  And  therefore,  where  a  common  carrier  was  employed 
to  carry  a  traveler's  trunk  which  contained  his  wearing  apparel 
and  equipments,  and  it  also  contained  a  box  of  jewelry  packed 
up  in  it,  which  belonged  to  a  third  person,  of  which  fact  the  car- 
rier had  no  notice,  and  the  trunk  was  broken  open  and  the  box 
of  jewelry  stolen,  it  was  held  that  the  carrier  was  not  liable  to 
such  third  person  for  the  value  of  the  jewelry.  II.  So,  if  a  man 
sends  his  own  goods  by  a  common  carrier,  to  be  carried  as  ordin- 
ary merchandise,  or  as  of  ordinary  value,  but  the  owner  has 
secretly  put  other  very  valuable  articles  in  the  package,  and  they 
are  afterwards  stolen  while  in  the  custody  of  the  carrier,  he  will 
not  be  liable  for  such  valuables.  Thus,  where  one  consignor  con- 
cealed nearly  $500  amongst  some  hay  in  an  old  nail  bag,  which 
he  delivered  to  the  common  carrier  to  be  carried,  Giiton  v. 
Paynton,  4  Burr.,  2301 ;  and  in  another  case,  one  sent  a  quantity 
of  guineas  in  an  ordinary  brown  paper  parcel,  tied  with  a  string, 
Clay  v.  Willan,  1  H.  Bla.,  298 ;  and  in  a  third  case,  one  sent  two 
hundred  sovereigns  concealed  in  six  pounds  of  tea,  Bradley  v, 
Waterhouse,  3  Oarr.  &  Payne,  318 ;  and  the  money  so  sent  was 
lost  by  the  way,  it  was  held  that  the  carrier  was  not  responsible 
for  the  loss. 

Again,  if  glass,  or  china,  or  any  other  brittle  or  perishable 
commodity,  requiring  great  care  for  its  safe  conveyance,  is  bailed 
to  a  common  carrier  inclosed  in  boxes  and  cases,  and  no  notice  is 
given  to  him  of  the  peculiar  nature  of  the  contents  of  such  boxes 
or  cases,  and  of  the  increased  care  requisite  for  their  safe  carriage, 
the  carrier  is  bound  to  take  only  that  ordinary  care  of  the  thing 
which  its  general  character  and  appearance  seems  to  require ;  and 
if  it  is  broken  or  injured,  without  any  gross  negligence  on  his 
part  or  that  of  his  servants,  he  is  not  responsible  for  the  damages, 
as  the  consignor  has  himself  been  the  cause  of  the  loss  or  injury 
by  concealing  the  peculiar  nature  of  the  articles  and  the  increased 
risk,  and  so  preventing  the  common  carrier  from  providing  addi- 
tional assistance  and  care  and  safe  means  of  conveyance,  and 
also  of  obtaining  a  higher  rate  of  remuneration  proportioned  to 
the  augmented  danger  of  loss. 

The  peculiar  quality  and  nature  of  a  common  carrier's  con- 
tract is  that  he  will  safely  carry  and  deliver  the  goods  intrusted 
to  his  care.  And  for  this  reason  he  ought  to  be  careful  to  carry 
them  in  the  manner  expressly  agreed  upon,  if  such  an  agreement 
has  been  made,  or  according  to  the  instructions  given,  if  any 
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there  were,  and  in  the  absence  of  an  express  agreement,  or  of 
specific  instructions,  then  in  such  manner  as  the  law  requires  a 
common  carrier  to  carry  and  deliver  goods.  A  carrier  must  carry 
goods  in  the  manner  directed  on  the  box,  package  or  otherwise, 
or  show  that  the  loss  did  not  occur  in  consequence  of  a  disregard 
of  such  instructions  ;  and  where  a  box  which  contained  a  glass 
bottle  filled  with  the  oil  of  cloves  was  delivered  to  a  common 
carrier,  and  was  marked,  "  Glass,  with  care,  this  side  up,"  it  was 
held  that  this  was  a  sufficient  notice  of  the  value  and  nature  of 
the  contents  to  charge  him  for  the  loss  of  the  oil,  which  resulted 
from  his  disregard  of  the  instructions.  Eastings  v.  Pepper,  11 
Pick.,  41.  So,  where  a  carrier  of  goods  on  the  lakes  agrees  to 
forward  them  by  a  steam  vessel,  and  goods  are  marked  to  be 
thus  carried,  if  the  carrier  neglects  or  refuses  to  send  them  as 
marked,  but  on  the  contrary  sends  them  by  a  sailing  vessel,  and 
they  are  lost  in  a  gale,  he  will  be  liable  for  their  value.  Wilcox 
v.  Parmelee,  3  Sandf.,  610. 

As  the  liability  of  a  common  carrier  commences  when  the  goods 
are  delivered  to  him,  so  it  continues  until  he  fully  performs  his 
contract  by  safely  delivering  the  goods  received  by  him.  Be  Mott 
v.  Laraway,  14  Wend.,  225.a  For  he  is  legally  bound,  not  merely 
to  carry  them  to  their  destined  place,  but  also  to  deliver  them  there 
to  the  bailor,  or  to  such  person  as  the  bailor  may  direct.  Golden  v. 
Manning,  3  Wils.,  429;  Hyde  v.  Trent  and  M.  Nav.  Co.,  5  Term  E., 
389;  Gibson  v.  Culver,  17  Wend.,  305;  Fish  v.  Newton,  1  Denio, 
45;  Ostrander  v.  Brown,  15  Johns.,  39.  And  this  he  must  do 
within  what  is  a  reasonable  time,  taking  into  account  all  the  cir- 
cumstances of  the  case ;  and  within  the  proper  hours  of  business, 
when  the  goods  can  be  received  and  properly  stored.  Hand  v. 
Baynes,  4  Whart.,  204.  Favor  v.  PhilbricJc,  5  N.  H.,  358;  Wallace 
v.  Vigus,  4  Blackf.,  260;  Raphael  v.  Piclcford,  6  Scott  1ST.  E.,  478; 
Eagle  v.  White,  6  Whart.  505 ;  Merivin  v.  Butler,  17  Conn.,  138. 
As  a  general  rule,  the  carrier  must  deliver  the  goods  to  the  owner, 
or  to  the  consignee  himself,  or  to  his  agent,  or  they  must  be  car- 
ried to  his  residence,  or  to  his  place  of  business,  if  that  is  a  more 
appropriate  place  of  delivery.  If  the  goods  are  delivered  in 
accordance  with  the  instructions  upon  the  labels,  or  marks  upon 
the  parcel  or  boxes,  this  will  be  sufficient.  Bristol  v.  Bens,  and  Sar. 
B.  B.  Co.,  9  Barb.,  158.  A  carrier  by  express  must  deliver  his 
freight  to  the  consignee  or  his  agent  personally.  If  the  consignee 
occupies  an  upper  story  in  a  building,  the  carrier's  duty  is  not 
fulfilled  by  leaving  the  freight  on  the  ground  floor,  and  notifying 
the  consignee,  unless  such  delivery  was  accepted  by  the  latter, 
or  unless  he  induced  the  carrier  to  believe  that  he  would  so  accept 
it.  Haslam  v.  Adams  Express  Co.,  6  Bosw.,  235.  Where  goods 
are  intrusted  to  a  common  carrier,  accompanied  with  a  bill  and 
instructions  not  to  deliver  the  goods  unless  they  are  paid  for  by 
the  consignee,  he  will  be  liable  to  the  consignor  if  he  makes  a 
delivery  without  requiring  payment.  Tooker  v.  Gormer,  2  Hilt.,  71. 
By  thus  assuming  to  act  with  the  goods  as  though  they  were  his 

(a)  Note  153. 
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own,  he  is  answerable  for  their  value,  but  he  may  discharge  him- 
self from  liability  by  procuring  their  return.  lb.  Where  goods 
are  conveyed  to  the  place  of  destination,  and  the  consignee  is 
dead,  absent,  or  is  not  known,  and  cannot  after  due  effort  be  found, 
or  if  he  refuses  to  receive  them,  the  carrier  discharges  himself 
from  all  further  responsibility  by  placing  them  in  store  with  some 
responsible  third  person  in  that  business  at  the  place  of  delivery 
for  and  on  account  of  the  owner.  Fisk  v.  Newton,  1  Denio,  45 ; 
Williams  v.  Holland,  22  How.,  137.  But  the  rule  that  the  carrier 
must  store  the  property,  when  the  consignee  refuses  to  receive  it, 
is  not  applicable  in  those  cases  in  which  the  carrier  continues  to 
act  under  the  direction  of  the  shipper.  Ide  v.  Sadler,  18  Barb.,  32. 
If  a  common  carrier  of  money  has  no  notice  of  the  ownership 
thereof,  except  what  is  to  be  implied  from  the  address  written 
upon  the  package,  he  is  authorized  to  treat  the  consignee  as 
entitled  to  control  the  manner  of  its  delivery.  Sweet  v.  Barney, 
9  B.  P.  Smith,  335.  And  any  delivery  of  the  package  which 
discharges  the  carrier,  as  between  him  and  the  consignee  is  also 
good,  as  against  the  consignor.  Ib.&  If,  by  the  custom  of  a  place, 
notice  must  be  given  to  a  consignee  of  the  arrival  of  goods,  the 
carrier  will  not  be  exonerated  from  liability  until  the  consignee 
has  had  a  reasonable  time  to  remove  the  goods,  after  the  notice 
given.  Price  v.  Powell,  3  Oomst.,  322.  A  carrier  is  not  bound  to 
deliver  to  a  consignee,  or  a  party  to  a  bill  of  lading,  any  more 
goods  or  property  than  he  received;  and  as  between  the  parties 
to  the  bill  of  lading,  it  is  a  mere  receipt  and  is  open  to  explana- 
tion as  to  the  condition  or  the  quantity  of  the  goods  shipped. 
Meyer  v.  Peck,  33  Barb.,  532;  Wolfe  v.  Myers,  3  Sandf.,  7 ;  Bates 
v.  Todd,  1  Mood.  &  Eob.,  106;  Ellis  v.  Willard,  5  Seld.,  529.*  It 
is  the  duty  of  a  carrier  to  seek  the  person  to  whom  a  delivery  of 
goods  is  to  be  made,  and  make  a  tender  of  it ;  and  from  this  duty 
he  cannot  be  discharged  unless  by  a  special  contract,  or  by  proof 
of  an  opposite  usage.  Schroeder  v.  Hudson  Biver  B.  B.  Co.,  5 
Duer,  55.  No  freight  can  be  claimed  by  a  carrier  until  the  goods 
have  been  unladen  and  a  delivery  has  been  made  or  tendered. 
Clark  v.  Masters,  1  Bosw.,  177.  And  a  notice  given  by  the  car- 
rier to  the  consignee  of  the  arrival  of  the  goods  is  not  equivalent 
to  a  personal  delivery  of  them,  so  as  to  entitle  him  to  demand 
an  immediate  payment  of  the  freight.  lb.  Though  a  carrier  is 
prima  facie  bound  to  deliver  the  goods  to  the  consignee  personally ; 
still  he  may  prove  if  he  can,  that  there  was  an  established  usage 
by  him  to  leave  goods  at  a  particular  place,  where  the  consignees 
called  for  them,  without  notice  to  them,  and  that  the  plaintiff  knew 
of  that  usage,  or  that  it  was  of  so  long  continuance,  uniformity 
and  notoriety  that  a  jury  would  be  justifiable  in  saying  he  knew 
it.  Gibson  v.  Culver,  17  Wend.,  305.  When  a  carrier  has  arrived 
with  the  goods  at  the  place  of  destination,  and  he  tenders  a 
delivery  of  them  to  the  consignee,  who  is  not  ready  to  receive 
them,  and  the  carrier  is  obliged  to  retain  possession  of  them 
against  his  will  and  without  any  neglect  or  default  on  his  part 
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he  will  be  discharged  from  liability  for  any  injury  or  destruction 
of  the  goods  at  a  subsequent  time,  by  reason  of  a  freshet  which 
carries  away  and  capsizes  a  vessel,  and  loses  the  cargo  overboard. 
Clendaniel  y.  Tuokerman,  17  Barb.,  184;  Goold  v.  Chapin,  10  Barb., 
613."  If  goods  are  injured  by  reason  of  the  negligence  of  the 
carrier,  a  subsequent  acceptance  of  the  injured  property  by  the 
consignee  will  not  bar  the  right  of  action,  though  it  will  be  evi- 
dence in  mitigation  of  damages.  Such  a  cause  of  action  cannot 
be  discharged  by  any  act  of  the  plaintiff  short  of  a  release,  or  an 
acceptance  of  something  in  satisfaction.  Bowman  v.  Teall,  23 
Wend.,  306. 

Carriers  by  land,  except  railroad  corporations,  usually  deliver 
the  goods  they  carry  to  the  owner,  or  to  such  other  person,  or  in 
such  place  as  he  may  direct.  Railroads,  however,  cannot  conve- 
niently do  this,  since  the  freight  cars  can  only  go  where  the  rails 
go,  and  these  ordinarily  terminate  in  the  freight  depot  or  station 
house.  Any  further  carriage  of  the  goods  must  be  done  by 
means  of  other  vehicles,  such  as  carts,  trucks,  wagons  or  other 
conveyances.  And  since  it  is  usual  for  the  consignor  to  send  a 
notice  to  the  consignee,  of  the  consignment,  together  with  the 
receipt  or  a  copy  of  it,  it  is  generally  customary  for  the  con 
signee  to  take  the  goods  from  the  freight  depot.  Thomas  v.  Bos- 
ton and  Providence  B.  B.  Co.,  10  Mete,  472 ;  Smith  v.  Nashua  and 
LoivellB.  B.  Go.,  7  Foster's  ~N.  H.,  86;  Richards  v.  London  It.  Co., 
7  0.  B.,  839;  Butcher  v.  London  and  Southwestern  B.  B.  Co.,  16 
0.  B.,  13.  So,  carriers  by  water  cannot  usually  deliver  goods 
at  the  residences  of  the  consignees  without  land  carriage,  and 
the  greatest  amount  of  goods  carried  by  water  is  consigned  to 
persons  whose  warehouses  or  stores  are  adapted  to  the  reception 
of  such  goods  by  being  near  the  water,  and  generally  on  the 
wharves  on  which  they  may  be  landed.  For  this  reason  a  very 
general  usage  prevails,  in  the  delivery  of  such  goods,  of  landing 
them  on  a  wharf,  and  giving  immediate  notice  to  the  consignees. 
This  notice  ought  to  be  clear  and  distinct  in  its  terms,  and  it 
must  be  promptly  given.  As  a  carrier  is  bound  to  deliver  the 
goods,  so  the  owner  is  bound  to  receive  and  remove  them,  and 
pay  the  freight  due  on  them.  If  the  freight  is  not  paid,  and  the 
carrier  retains  the  goods  therefor,  they  are  not  at  his  risk  as 
a  carrier,  but  merely  as  a  warehouseman  or  a  gratuitous  bailee. 
Storr  v.  Crowly,  McOlel.  &  Y.,  129. 

In  respect  to  the  time  of  delivery,  common  carriers  are  respon- 
sible only  for  the  exertion  of  due  diligence.b  In  this  respect 
they  stand  on  the  same  ground  as  other  bailees.  They  may 
excuse  delay  in  the  delivery  by  accident  or  misfortune,  although 
it  was  not  inevitable  or  produced  by  the  act  of  God.  Pcvrsons  v. 
Hardy,  14  Wend.,  215;  Conger  v.  Hudson  Biver  B.  B.  Co.,  6 
Duer,  375.  When  the  goods  are  actually  delivered  at  the  place 
of  destination,  and  the  only  complaint  is  that  of  a  late  delivery, 
the  question  is  simply  one  of  reasonable  diligence,  and  accident 
or  misfortune  will  excuse  him  unless  he  has  contracted  expressly 

(a)  Note  155.        (jb)  Note  156. 
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io  deliver  the  goods  within  a  limited  time.  lb.  Wibert  v.  iV.  Y 
and  Erie  B.  B.  Co.,  2  Kern.,  245.  If  the  accident  which  caused  the 
delay  happened  through  the  fault  of  an  other  company,  and  with- 
out any  concurring  fault  or  neglect  on  the  part  of  the  defendants, 
then,  as  to  them,  the  accident  was  inevitable  in  the  sense  that  ifc 
will  excuse  the  delay,  and  if  the  defendants  have  not  stipulated 
by  their  contract  to  deliver  the  goods  within  any  limited  time, 
they  will  not  be  responsible  for  the  damages  resulting  from  such 
delay.  Conger  v.  Hudson  Biver  B.  B.  Co.,  6  Dner,  375.  But  if  a 
common  carrier  enters  into  a  special  contract  to  deliver  goods 
within  a  stipulated  or  specified  time,  he  will  be  liable  for  dama- 
ges resulting  from  the  delay  although,  it  was  caused  by  inevitable 
accident.  Harmony  v.  Bingham,  1  Duer,  209;  S.  C,  2  Kern.,  99. 
A  mere  omission  on  the  part  of  a  common  carrier  to  transport 
and  deliver  property  to  the  consignee  within  a  reasonable  time, 
is  not  a  conversion  of  it,  nor  equivalent  to  it.  And,  though  he  is 
liable  for  the  damages  which  result  from  such  omission,  the  owner 
cannot,  on  the  sole  ground  of  unreasonable  delay  in  the  convey- 
ance and  delivery  of  the  property,  refuse  to  receive  it  and  recover 
as  for  a  conversion  of  it.  Scovill  v.  Griffith,  2  Kern.,  509. 
'  A  railroad  corporation  is  liable  as  a  common  carrier  for  the 
damages  caused  by  the  delay  in  delivering  goods,  although  such 
delay  was  caused  solely  by  the  acts  of  the  employees  of  the  com- 
pany; and  where  one  hundred  and  forty  out  of  one  hundred  and 
sixty-eight  engineers  in  the  employ  of  a  railroad  company,  sud- 
denly and  by  concert  abandoned  their  engines,  on  a  strike,  it  was 
held  that  the  corporation  was  liable.  BlacTcstoch  v.  N.  Y.  and  Erie 
B.  B.  Co.,  6  E.  P.  Smith,  48;  S.  C,  1  Bosw.,  77. 

Though  the  freezing  of  a  canal  or  a  river  will  excuse  delay  in 
the  delivery  of  goods  by  a  carrier  by  water,  he  is  still  bound  to 
exercise  at  least  ordinary  forecast  in  anticipating  the  obstruction, 
to  exert  proper  means  for  overcoming  it,  and  to  use  due  diligence 
in  accomplishing  the  transportation  as  soon  as  it  ceases  to  ope- 
rate ;  and,  in  the  meantime,  he  must  not  be  guilty  of  negligence 
by  omitting  to  take  care  of  the  article  detained.  Bowman  v. 
Teall,  23  Wend.,  306. 

A  common  carrier  of  passengers  is  bound  absolutely  and  irre- 
spective of  any  question  of  negligence,  to  provide  safe  and 
roadworthy  vehicles;  and  where  a  passenger  was  injured  by  an 
accident  which  was  caused  by  a  crack  in  an  iron  axle  of  a  rail- 
road car,  it  was  held  that  the  company  was  liable,  although  the 
defect  could  not  have  been  discovered  by  any  practicable  mode 
of  examination.  Alden  v.  New  Yorlc  Central  B.  B.  Co.,  12  E.  P. 
Smith,  102 ;  and  see  Caldivell  v.  Murphy,  1  Duer,  233.a  It  will  not 
be  necessary  to  notice  many  of  the  cases  relating  to  injuries  which 
happen  to  passengers  by  reason  of  the  negligence  of  the  carrier, 
for  there  are  few  such  cases  that  would  be  tried  in  a  justice's 
court.  But  in  relation  to  baggage  the  matter  is  quite  otherwise, 
for  there  are  many  cases  that  will,  or  may,  and  others  that  must 
be  brought  in  such  a  court. 

(a)  Horn  16). 
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A  common  carrier  of  passengers,  either  by  land  or  by  water, 
is  regarded  as  an  insurer  of  the  baggage  of  his  passengers,  and 
he  is  responsible  for  any  loss  which  is  not  occasioned  by  inevit- 
able accident  or  the  enemies  of  the  country.  Hollister  v.  Nowlen, 
19  Wend.,  234;  Cole  v.  Goodwin,  lb.,  251 ;  Camden  B.  B.  and  T.  Co., 
v.  Burlce,  13  Wend.,  611,  629 ;  Same  v.  Belknap,  21  lb.,  354.  To 
render  them  liable  for  the  loss  of  baggage  it  is  not  necessary  that 
anything  should  be  paid  specifically  for  baggage,  because  the 
payment  of  the  passenger's  fare  includes  the  carriage  of  his  bag- 
gage. Powell  v.  Myers,  26  Wend.,  591.  And  when  a  passenger 
is  received  on  board,  he  is  entitled  to  have  his  baggage  safely 
kept  although  he  has  not  paid  his  fare.  Van  Horn  v.  Kermit,  4 
E.  D.  Smith,  453. 

"The  obligation  of  a  railroad  company  undoubtedly  is  to  take 
whatever  is  delivered  and  received  as  baggage  from  a  passenger, 
in  the  baggage  car  of  a  passenger  train  in  which  the  passenger 
takes  his  passage,  and  take  it  along  with  the  passenger,  and 
deliver  it  to  him  at  the  place  of  destination,  in  the  usual  manner 
of  transporting  and  delivering  baggage.  And  in  this  respect  the 
obligation  is  the  same,  whether  the  baggage  is  within  the  quan- 
tity allowed  to  a  passenger  to  be  carried  without  any  charge, 
other  than  the  ordinary  fare  of  the  passenger,  or  whether  it  is  an 
extra  quantity,  for  which  an  additional  charge  is  made.  If  it  is 
taken  as  the  baggage  of  the  passenger,  whether  ordinary  or  extra, 
it  is  to  be  carried  with  the  passenger,  unless  there  is  some  agree- 
ment to  the  contrary.  Any  other  rule  would  be  productive  of 
great  inconvenience  and  hardship,  if  not  loss,  and  would  fre- 
quently subject  travelers  to  intolerable  delays  and  annoyances." 
Per  Johnson,  J.  Glasco  v.  N.  T.  Central  B.  B.  Co.,  36  Barb., 
562,  557. 

A  carrier  of  passengers  is  liable  for  such  baggage  as  his  pas- 
sengers carry  on  their  journey  for  their  own  personal  convenience, 
and  within  reasonable  limits.  Nevins  v.  Bay  State  Steamboat  Co., 
4  Bosw.,  225.  But  he  is  not  liable  for  such  articles  as  the  pas- 
senger intends  to  present  to  his  friends.  lb. 

An  agreement  to  carry  a  passenger  and  his  baggage,  includes 
only  ordinary  baggage,  or  such  articles  of  necessity  and  personal 
convenience  as  are  usually  carried  by  passengers.  Nordemeyer  v. 
Loescher,  1  Hilt.,  499.a  If  a  traveler  leaves  his  overcoat  in  a  rail- 
road car  in  which  he  has  been  traveling,  and  where  he  had  the 
exclusive  care  and  possession  of  the  coat,  the  company  will  not 
be  responsible  for  his  forgetfulness,  nor  for  the  loss  of  the  coat, 
if  ordinary  care  is  exercised  by  the  company  for  securing  it. 
Tower  v.  JJtica  and  Schenectady  B.  B.  Co.,  7  Hill,  47.  So,  if  a 
traveler,  who  is  a  steerage  passenger,  on  a  sea  voyage,  takes  his 
trunk  to  the  steerage,  and  places  it  under  his  bed,  and  fastens  it  to 
his  berth,  and  keeps  it  in  his  own  exclusive  possession  and  custody, 
the  owners  of  the  vessel  will  not  be  liable  as  common  carriers  for 
its  loss.  Cohen  v.  Frost,  2  Duer,  335.b  A  carrier  must  deliver  his 
passenger's  baggage  to  him  at  his  place  of  destination,  and  the 

(a)  Note  158.        W)  Note  169. 
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forgetful ness  of  the  passenger  to  claim  it  there  is  no  excuse;  and 
if  the  baggage  is  lost  by  reason  of  its  being  carried  further  by 
an  other  carrier  whose  route  is  a  continuation  of  the  one  traveled 
over  by  such  passenger,  the  carrier  will  be  liable  for  its  loss. 
Cole  v.  Goodwin,  19  Wend.,  251.a 

It  is  sometimes  important  to  determine  whether  a  common  car- 
rier can  restrict  his  common  law  liability,  and  if  so,  to  what 
extent.  And,  as  to  a  mere  notice  given  by  a  carrier,  it  is  entirely 
clear  that  he  cannot  screen  himself  from  liability  by  a  notice, 
whether  the  notice  is  brought  home  to  the  owner  of  the  goods  or 
not.  A  notice  is  no  evidence  of  assent  on  the  part  of  the  owner, 
and  he  has  a  right  to  rely  upon  the  common  law  liability  of  the 
carrier,  who  cannot  relieve  himself  from  that  liability  by  any  act 
of  his  own.  Nevins  v.  Bay  State  Steamboat  Go.,  4  Bosw.,  225 ; 
Cole  v.  Goodwin,  19  Wend.,  251 ;  Camden  Co.  v.  Belknap,  21  lb., 
354;  Clark  v.  Faxton,  21  lb.,  153;  Rollister  v.  Noivlen,  19  lb., 
234 ;  Powell  v.  Myers,  26  lb.,  591 ;  Alexander  v.  Greene,  3  Hill,  9; 
7  lb.,  533 ;  Dorr  v.  N.  J.  Steam  Nav.  Co.,  1  Kern.,  485.  But  it  is 
competent  for  a  common  carrier  of  goods  and  the  owner  of  them 
to  limit  the  carrier's  common  law  liability  by  making  an  express 
contract  to  that  effect.  Dorr  v.  N.  J.  Steam  Nav.  Co.,  1  Kern., 
485  :  Parsons  v.  Monteath,  13  Barb.,  353  ;  Moore  v.  Evans,  14  lb., 
524 ;  Mercantile  Mut.  Ins.  Co.  v.  Calebs,  20  1ST.  T.,  173 ;  Meyer  v. 
Harnden's  Express  Co.,  24  How.,  290.b  A  commoD  carrier  who 
accepts  goods  for  transportation  assumes  a  double  responsibility. 
The  one  for  losses  by  accident  or  mistake,  where  he  is  liable  by 
the  custom  of  the  realm  or  the  common  law  as  an  insurer ;  the 
other  for  losses  by  default  or  negligence,  where  he  is  answerable 
as  an  ordinary  bailee.  He  may,  as  we  have  just  seen,  by  an 
express  contract,  restrict  his  liability  as  an  insurer,  and  protect 
himself  against  misfortune;  but  even  an  express  contract  to 
excuse  him  from  liability  or  loss  arising  from  his  own  fraud,  or 
gross  negligence,  would  not  be  enforced,  because  it  would  be 
contra  bonos  mores.  lb. ;  Stoddard  v.  Long  Island  R.  JR.  Co.,  5 
Sandf.,  180.°  Under  an  express  contract  that  the  goods  are  to  be 
carried  "at  the  risk  of  the  owner,"  the  carrier  incurs  only  the 
liability  of  an  ordinary  bailee.  Moore  v.  Evans,  14  Barb.,  524. 
A  reservation  in  an  express  company's  contract  that  all  claims 
for  damages  are  to  be  presented  to  a  specified  office  of  the  com- 
pauy  for  settlement,  does  not  make  such  presentation  of  them  a 
condition  precedent  to  the  company's  liability.  Their  readiness 
at  that  office  goes  only  in  defense  as  to  interest  and  costs,  and 
not  to  the  cause  of  action.  Place  v.  Union  Express  Co.,  2  Hilt.,  19. 

SECTION  X. 

LIEN. 

A  lien  so  frequently  arises  out  of  a  contract  of  bailment,  or  is 
so  intimately  related  to  it,  that  it  seems  to  be  proper  to  discuss 
the  matter  in  connection  with  the  subject  of  bailments.  A  lien 
is  a  right  vested  in  one  man  to  retain  possession  of  the  property 

(a)  Note  160.       (ft)  Note  161.        (c)  Note  162. 
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of  an  other  until  some  pecuniary  claim  has  been  satisfied.  It 
exists  in  favor  of  an  unpaid  vendor  of  personal  property ;  of  per- 
sons who  have  advanced  money  upon  the  security  of  a  deposit 
of  goods  and  chattels;  of  innkeepers  who  have  provided  lodging 
and  food  for  travelers  and  guests ;  of  common  carriers  who  have 
received  goods  to  be  carried  for  hire;  of  the  factor,  broker  or 
auctioneer,  who  has  received  goods  for  sale,  and  has  made 
advances  or  given  acceptances  upon  the  credit  of  them  to  his 
employer,  or  who  has  sold  them  and  earned  commissions  &c, 
and  retains  in  his  hands  the  produce  or  avails  of  the  sale.  A  lien 
generally  exists  in  favor  of  mechanics  or  artisans  and  others  who 
have  bestowed  labor  and  service  on  goods  and  chattels  which 
have  been  delivered  to  them  to  be  repaired,  improved  or  mended. 
It  may  also  exist  in  many  other  cases  by  custom,  or  by  the 
express  agreement  of  the  parties.  The  right  of  lien,  when  once 
established,  is  not  destroyed  by  reason  of  the  fact  that  the  remedy 
for  the  recovery  of  the  debt  which  is  secured  by  the  lien  is  barred 
by  the  statute  of  limitations.  Spears  v.  Hartty,  3  Esp.  IS.  P.,  81; 
In  re  Broomhead,  16  Law  J.  Q.  B.,  355. 

There  are  two  species  of  liens  known  to'  the  law,  namely,  par 
ticular  liens  and  general  liens. 

Particular  liens  are  when  persons  claim  a  right  to  retain  goods 
in  respect  of  labor  and  money  expended  upon  them,  and  those 
liens  are  favored  in  law.  General  liens  are  claimed  in  respect  of 
a  general  balance  of  accounts,  and  these  are  founded  in  custom 
only,  and  are,  therefore,  to  be  taken  strictly. 

Whenever  a  party  has  bestowed  work  and  labor,  or  skill  in  re- 
pairing or  improving  a  chattel  at  the  request  or  by  the  employ- 
ment of  the  owner,  he  has  a  lien  upon  it  for  a  fair  and  reasonable 
remuneration,  or  for  the  contract  price,  if  a  price  has  been  fixed 
by  agreement.  Chase  v.  Westmore,  5  M.  &  S.,  183.  It  may  be 
laid  down  as  a  general  rule,  that  every  workman,  artificer  or 
mechanic  has  a  particular  lien  upon  a  chattel  which  has  been 
delivered  to  him  in  his  business,  and  on  which  he  has  expended 
his  labor  or  money,  or  both,  Franklin  v.  Hosier,  4  Barn.  &  Aid., 
34 ;  and,  therefore,  a  shipwright  has  a  lien  upon  a  ship  for 
repairs,  lb;  so  of  a  printer  to  whom  paper  has  been  delivered 
to  be  printed,  Blake  v.  Nicholson,  3  M.  &  S.,  167;  and  so.  of  the 
miller  who  has  ground  grain  at  his  mill.  Chase  v.  Westmore, 
5  M.  &  S.,  180. 

Where  a  quantity  of  logs  is  delivered  at  a  saw  mill,  at  different 
times  and  days,  upon  an  agreement  that  the  whole  lot  is  to  be 
sawed  into  boards,  if  the  mill  owner  saws  a  portion  of  the  logs 
into  boards  which  he  delivers  to  the  owner,  without  being  paid 
for  his  sawing,  he  has  a  lien  upon  the  residue  of  the  logs  in  his 
possession  for  the  value  of  such  sawing.  Morgan  v.  Congdon,  4 
Oomst.,  552."  An  auctioneer  has  a  lien  for  his  expenses  and  for 
his  commissions  on  the  price  of  the  property  sold.  Robinson  v. 
Butter,  4  Ell.  &  Blackb.,  954;  Coppin  v.  Walker,  7  Taunt.,  237; 
Coppin  v.  Craig,  lb.,  243;  Williams  v.  MiUington,  1  H.  Bla.,  81 

(a)  Note  163. 


BAILMENT.  359 

A  livery  stable  keeper  has  a  lien  for  the  keeping  and  exercise 
of  a  horse  which  is  sent  to  him  for  the  purpose  of  being  trained. 
Bevan  v.  Waters,  3  Oarr.  &  Payne,  520. 

But  where  no  work  is  to  be  done  upon  the  chattel  to  improve  oi 
increase  its  value,  or  carry  it  from  one  place  to  an  other  for  hire, 
no  lien  attaches  upon  it.  Thus,  if  a  power  of  attorney,  or  an 
authority  to  receive  money  is  intrusted  to  a  bailee  in  order  that 
he  may  exhibit  it  as  a  voucher,  he  has  no  lien  upon  the  document 
for  money  due  to  him  from  the  bailor.  "Where  a  mortgage  deeo. 
was  delivered  to  an  auctioneer  in  order  that  he  might  obtain 
payment  of  the  principal  and  interest  due  thereon,  and  the  auc- 
tioneer made  several  applications  for  the  money,  it  was  held  that 
he  had  no  lien  upon  the  deed  for  his  charges.  Sanderson  v.  Bell, 
2  Or.  &  M.,  304. 

Again,  the  lien  of  a  manufacturer  or  workman  or  mechanic 
extends  only  to  the  principal  chattels  placed  in  his  hands  to  be 
worked  up,  and  not  to  the  accessorial  materials  which  may  have 
been  furnished  by  the  employer,  and  left  unused  upon  the 
premises  of  such  manufacturer,  workman,  or  mechanic.  Cumpston 
v.  Saigh,  2  Bing.  N".  0.,  449.  A  stereotype  printer  who  receives 
the  stereotype  plates  from  his  employer  to  print  from,  has  no  lien 
upon  such  plates  for  printing,  but  it  is  confined  to  the  paper  upon 
which  he  printed.  Bleaden  v.  Hancock,  4  Oarr.  &  Payne,  152. 
But  such  a  lien  may  be  created  by  an  express  agreement  between 
the  parties.  Chapman  v.  Kent,  3  Duer,  225. 

A  party  cannot  set  up  a  right  of  lien  which  is  at  variance  with 
the  terms  or  conditions,  or  the  implied  understanding  upon  which 
he  received  the  property.  And,  therefore,  if  a  livery  stable 
keeper  takes  in  a  horse  to  be  stabled  and  fed  for  hire,  upon  the 
understanding  that  the  horse  is  to  be  redelivered  to  the  owner 
whenever  he.  requires  it,  the  livery  stable  keeper  has  no  right  of 
lien  upon  the  horse  for  his  keep,  Judson  v.  Ftheridge,  1  Or.  &  M., 
743 ;  Forth  v.  Simpson,  13  A.  &  E.  1ST.  S.  680 ;  Yorlce  v.  Greenangh, 
2  Ld.  Baym.,  868,  nor  for  the  money  which  he  may  have  paid  to 
a  veterinary  surgeon  for  blistering  the  horse  according  to  the 
owner's  directions.  Orchard  v.  Backstraw,  9  Man.,  Grang.  &  Scott, 
698 ;  the  right  of  the  owner  to  the  possession  of  the  horse  for  the 
purpose  of  riding  him  being*  inconsistent  with  the  right  of  lien* 

The  livery  stable  keeper,  indeed,  who  holds  a  horse  at  the  con- 
stant disposal  of  the  owner,  is  the  mere  servant  of  the  latter,  and 
has  nothing  more  than  the  bare  custody  of  the  animal.  Fox  v. 
McGregor,  11  Barb.,  41;  Bass  v.  Pierce,  16  Barb.,  595;  Grinnell  v. 
Cook,  3  Hill,  486;  Neff  v.  Thompson,  8  Barb.,  213,  216.  This  is  the 
case  also  with  an  agister  of  milch  cows,  who  receives  them  to  be 
depastured,  agisted,  or  fed,  if  the  owner  has  a  right  to  the  pos- 
session of  the  cows  whenever  he  requires  them  for  the  purpose  of 
milking,  lb?  But  the  agister  may  maintain  an  action  of  trespass 
against  a  stranger  or  wrongdoer  who  takes  the  cows  from  his 
possession.  lb. 

If  a  person  receives  a  bill  of  exchange  for  the  purpose  of  get- 

(a)  Noras  164.      '  (b)  Note  165 
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ting  it  discounted  and  then  of  paying  over  the  proceeds  to  the 
owner,  or  of  applying  the  money  in  some  specified  manner,  he 
has  no  lien  upon  the  bill  for  the  money  which  may  be  due  to  him 
from  the  latter.  Key  v.  Flint,  8  Taunt.,  21,  23;  Buchanan  v. 
Findlay,  9  Barn.  &  Cress.,  738,  749.  And  whenever  goods  in  the 
hands  of  a  bailee  or  depositary  are  by  the  terms  of  the  contract 
to  be  redelivered  to  the  owner  at  some  stated  period,  or  if  by  the 
agreement  the  plaintiff  is  to  have  the  goods  immediately,  and 
the  payment  in  respect  of  them  is  to  take  place  at  a  future  day, 
the  bailee  cannot  set  up  any  lien.  Crawslmy  v.  Homfray,  4  Barn. 
&  Aid.,  52.  A  lien  is  wholly  inconsistent  with  a  dealing  upon 
credit,  and  it  can  exist  in  those  cases  only  in  which  payment  is  to 
be  made  in  ready  money,  or  security  is  to  be  given  the  moment  the 
work  is  completed.  Baitt  v.  Mitchell,  4  Camp.  N".  P.,  146.  The 
lien  which  a  mechanic  has  for  work  done  by  him  upon  a  chattel, 
is  discharged  by  an  agreement  on  his  part  to  look  to  the  personal 
credit  of  his  employer,  or  that  of  an  other  person,  for  the  pay- 
ment of  his  demand.  Bailey  v.  Adams,  14  Wend.,  201 ;  Fieldings 
v.  Mills,  2  Bosw.,  489. 

And  the  fact  that  the  person  who  is  to  make  the  payment 
becomes  insolvent  before  the  time  of  payment  arrives,  will  not 
make  any  difference,  nor  save  or  revive  the  lien.  lb.  So  if  security, 
such  as  a  bill,  note  or  bond,  is  taken  for  the  debt  for  which  the 
party  has  a  lien  upon  the  property  of  the  debtor,  it  will  discharge 
it  if  a  future  day  of  payment  is  given.  Hewison  v.  Guthrie,  2  Bing. 
2T.  0.,  755,  759;  Rorncastle  v.  Farran,  3  Barn.  &  Aid.,  497. 

If  a  party,  when  goods  or  chattels  are  demanded  of  him,  rests 
his  refusal  to  deliver  them  up  on  grounds  quite  distinct  from  any 
claim  of  lien,  he  cannot  afterwards,  on  finding  that  those  grounds 
fail  him,  put  forward  a  claim  of  lien  as  a  justification  for  his 
refusal. 

Where,  therefore,  a  warehouseman,  on  being  applied  to  for 
brandy  which  had  been  delivered  to  him  for  safe  custody,  refused 
to  give  it  up,  saying  that  it  was  his  own  property,  it  was  held  that 
he  could  not  afterwards  justify  his  refusal  on  the  ground  that 
warehouse  rent  was  due  to  him,  and  that  it  was  not  tendered  to 
him  at  the  time  the  brandy  was  demanded,  for  it  would  be  absurd 
to  offer  the  expenses  of  keeping  the  goods  to  one  who  insisted 
upon  retaining  them  as  his  own  property.  Weeks  v.  Goode,  6  J. 
Scott  N.  S.,  367;  Boardman  v.  Sill,  1  Camp.  K".  P.,  410,  note;  HoL 
Irooh  v.  Wight,  24  Wend.,  169;  Tuttle  v.  Gladding,  2  E.  D.  Smith, 
157 ;  Bows  v.  Morewood,  10  Barb.,  184 ;  Dunlap  v.  Hunting,  2  Denio, 
643.  Where  a  demand  of  property  is  made,  and  the  person  in 
possession  refuses  to  deliver  it,  but  does  not  pretend  that  the 
party  making  the  demand  is  not  entitled  to  it,  he  cannot  on  the 
trial  object  that  the  plaintiff  did  not  exhibit  the  evidence  of  his 
right  at  the  time  of  making  the  demand.  Livingston  v.  Stoessel, 
3  Bosw,,  19;  Tuttle  v.  Gladding,  2  E.  D.  Smith,  157.  Ante,  312. 

Where  a  factor  refuses  to  deliver  property  which  was  consigned 
to  him,  upon  the  ground  that  he  has  a  lien  for  his  general  balance 
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he  cannot,  upon  failing  to  establish  that,  depend  upon  the  ground 
that  he  has  a  lien  for  actual  charges  and  expenses  upon  the  pro- 
perty. Winter  v.  Coit,  3  Seld.,  288 ;  Weelcs  v.  Gfoode,  6  J.  Scott 
N".  S.,  367,  and  note  at  end  of  case. 

But  a  person  does  not  of  course  lose  his  right  of  lien  by  merely 
omitting  to  mention  it  when  the  goods  are  demanded.  And  if 
he  claims  a  right  to  detain  them  for  two  separate  charges,  and 
has  a  lien  only  in  respect  of  one  of  them,  this  will  not  dispense 
with  the  necessity  of  a  tender  of  the  one  in  respect  of  which  a 
lien  exists.  White  v.  Gainer,  2  Bing.,  23;  Scarf e  v.  Morgan,  4 
Mees.  &  Wels.,  270,  281.a 

It  is  in  general  essential  to  the  existence  of  the  right  of  lien, 
that  the  relationship  of  employer  and  employee  should  exist 
between  the  parties.b 

A  mere  trespasser  or  wrongdoer,  who  gets  possession  of  pro- 
perty without  the  consent  of  the  owner,  cannot  in  general  deal 
with  it  so  as  to  create  a  right  of  lien  thereon  as  against  the  true 
owner.  Hartop  v.  Hoare,  3  Atk.,  44;  8.  C,  2  Strange,  1187 ;  Saltus 
v.  Everett,  20  "Wend.,  267 ;  Brower  v.  Peaoody,  3  Kern.,  121 ;  Hows 
v.  Perrin,  2  E.  P.  Smith  (16  N".  Y.),  325;  Govell  v.  Hill,  2  Seld., 
374;  Anderson  v.  Nicholas,  5  Bosw.,  121.  8.  C,  1  Tiff.,  600. 

Where  the  owner  of  a  carriage  (a  pony  phaeton),  intrusted  it 
to  a  painter  to  be  painted,  and  the  latter  carried  it  to  the  premises 
of  the  defendant,  who  was  in  the  habit  of  taking  carriages  to 
stand  on  his  premises  for  hire,  and  there  left  it,  and  the  carriage 
never  having  been  painted  or  brought  back,  the  plain  tif,  after 
the  expiration  of  three  months,  made  search  for  it,  and  found  it 
on  the  premises  of  the  defendant,  who  claimed  a  lien  on  it  for 
the  price  of  the  standing  room,  it  was  held  that  the  defendant  had 
no  such  lien  by  law.  Buxton  v.  Baughan,  6  Oarr.  &  Payne,  674. 
And  where  a  chaise,  which  had  been  broken  by  the  negligence  of 
a  servant,  was  taken  by  the  latter  to  a  coachmaker's  without  the 
knowledge  or  sanction  of  the  master,  and  was  there  repaired,  it 
was  held  that  the  coachmaker  had  no  lien  upon  the  chaise  as 
against  the  master  for  the  price  of  the  repairs.  Hiscox  v.  Green- 
wood, 4  Esp.  IS.  P.,  174. 

The  common  law  accords  to  innkeepers,  common  carriers,  and 
to  all  persons  who  are  bound  by  law  to  exercise  their  craft,  trade, 
or  calling  in  favor  of  travelers  and  wayfarers,  a  right  to  retain 
the  goods  and  chattels  of  such  travelers  until  they  have  received 
the  customary*  and  fair  remuneration  for  the  services  which  they 
have  been  compelled  to  render  them,  whether  the  goods  are  the 
property  of  the  traveler  or  the  property  of  third  parties  from 
whom  it  has  been  hired,  or  even  fraudulently  taken  or  stolen, 
if  the  innkeeper  has  no  notice  of  the  wrong  and  acts  honestly? 
Grinnell  v.  Cook,  3  Hill,  490;  Johnson  v.  Hill,  3  Stark.  H".  P.,  172; 
Peet  v.  McGraw,  25  Wend.,  653;  Turrill  v.  Crawley,  13  Ad.  & 
Ellis,  N.  S.,  197;  Robinson  v.  Walter,  3  Bulstr.,  269;  Yorke  v. 
Greenaugh,  2  Ld.  Eaym.,  866,  867 ;  8nead  v.  WatHns,  1  J.  Scott 
N.  S.,  267. 

Watt        46      (a)  NoTE  166-       (5)  NoTB  1G>!-      (c)  NoTB  168- 
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But  if  the  property  does  not  accompany  the  person  of  the  guest 
when  he  conies  to  the  inn,  but  is  afterwards  brought  there  for  the 
use  of  the  guest,  and  is  known  by  the  innkeeper  to  be  the  pro- 
perty of  an  other  at  the  time  it  is  brought  to  the  inn,  the  innkeeper 
cannot  set  up  any  lien  upon  it  for  the  debt  due  to  him  from  the 
guest.  Broadwood  v.  Granara,  lOExch.  417. 

But  the  hen  aud  the  liability  of  an  innkeeper  do  not  exist, 
unless  the  person  bringing  the  goods  or  chattels  to  him  is  either 
actually  or  constructively  a  guest  of  the  house.  Grinnell  v.  Cook, 
3  Hill,*485;  Fox  v.  McGregor,  11  Barb.,  41;  Beet  v.  McGraw,  25 
Wend.,  653. 

A  general  lien  is  a  right  on  the  part  of  a  manufacturer,  or 
mechanic,  or  workman,  factor,  broker,  or  commission  agent  or  mer- 
chant for  the  sale  of  goods,  warehouseman  or  wharfinger,  into 
whose  hands  goods  have  been  placed  to  be  worked  up,  repaired 
or  improved,  sold  or  taken  care  of  for  hire,  in  the  ordinary  course 
of  their  trade  or  employment,  to  retain  possession  of  them  not 
only  until  they  have  received  payment  of  the  hire  due  to  them 
for  their  services  in  the  particular  employment,  but  for  the  gen- 
eral balance  due  to  them  from  their  employer  in  the  ordinary 
course  of  dealing  for  work  and  services  of  the  like  nature  bestowed 
at  other  times  upon  other  goods  of  the  employer.  This  right 
depends  either  upon  the  express  agreement  of  the  parties,  or  the 
custom  and  usage  of  the  particular  business. 

The  burthen  of  making  out  and  establishing  the  right  whether 
it  exists  by  agreement  or  by  custom,  lies  upon  the  party  claim- 
ing it.  When  custom  and  usage  of  trade  are  relied  upon  as 
establishing  the  right,  the  usage  must  be  shown  to  have  governed 
the  parties  in  their  previous  dealings  together,  or  to  prevail  to 
such  an  extent  that  the  contracting  party  must  be  supposed  to  be 
cognizant  of  it,  and  to  have  contracted  subject  to  the  usage,  but 
as  the  right  is  an  encroachment  upon  the  ordinary  rules  and  prin- 
ciples of  the  common  law,  it  is  regarded  with  jealousy  by  the 
courts,  and  requires  the  strongest  proof/  Wheeler  v.  Newbould,  2 
E.  P.  Smith  (16  K  Y.),  392;  Merchants'  Bank  of  N.  Y.  v.  Wood- 
ruff, 6  Hill,  174;  Dalton  v.  Daniels,  2  Hilt.,  472.  And  the  usage, 
when  it  exists,  must  be  shown  to  have  been  long  established,  and 
notorious,  fair  and  reasonable,  and  not  contrary  to  any  established 
principle  of  law.  Wheeler  v.  Newbould,  5  Duer,  29 ;  Beals  v.  Terry, 
2  Sandf.,  127;  Suydam  v.  Clark,  lb.,  133;  Minton  v.  Locke,  5 
Hill,  437. 

Evidence  of  a  usage  which  contradicts  the  express  agreement 
between  the  parties  is  not  admissible.  Hinton  v.  Locke,  5  Hill, 
437;  Rone  v.  Mutual  Safety  Ins.  Co.,  1  Sandf.,  137;  Vail  v.  Bice, 
1  Seld.,  155.  See,  also,  title  Parol  Evidence  to  explain  writings, 
&c,  and  see  cases  last  cited,  and  Outwaler  v.  Nelson,  20  Barb.,  29. 

The  lien  of  a  factor  does  not  extend  to  a  collateral  debt  not 
growing  out  of  the  relationship  of  principal  and  factor,  such  as 
a  debt  due  for  rent,  Houghton  v.  Matthews,  3  Bos.  &  Pul.,  485 , 
nor  to  goods  which  have  not  actually  reached  the  hands  of  the 
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factor,  and  come  into  his  possession  with  the  consent  and  direc 
tion  of  the  owner ;  Kinloch  v.  Craig,  3  Term  E.,  119,  123 ;  Bank 
of  Rochester  v.  Jones,  4  Oomst.,  497  ;  Winter  v.  Coit,  3  Selcl.,  288 ; 
even  though  the  factor's  claim  is  for  advances  made  upon  former 
shipments,  which  are  unpaid,  lb.  And,  if  goods  are  left  at  the 
factor's  place  of  business  by  mistake  or  inadvertence,  Lucas  v. 
Dorrien,  7  Taunt.,  278  ;  S.  C,  1  Moore,  29 ;  or  have  been  taken 
possession  of  by  him  without  authority,  he  cannot  set  up  a  lien 
upon  them  for  his  balance.  Taylor  v.  Robinson,  2  Moore,  730. 

Where  a  factor  is  dealing  for  a  principal,  but  he  conceals  the 
name  of  that  principal,  and  delivers  goods  in  his  own  name,  the 
person  contracting  with  him  has  a  right  to  consider  him,  to  all 
intents  and  purposes,  as  the  principal ;  and  though  the  real  princi- 
pal may  appear  and  bring  an  action  upon  that  contract  against 
the  purchaser  of  the  goods,  yet  that  purchaser  may  set  off  any 
claim  he  may  have  against  the  factor  in  answer  'to  the  demand 
of  the  principal.  George  v.  Glagett,  7  Term,  359;  and  note  a, 
360,  Rdbone  v.  Williams;  Hogan  v.  Shorb,  24  Wend.,  458.  But, 
if  the  name  of  the  principal  is  disclosed  at  the  time  of  the  sale, 
the  vendee  has  no  right  to  set  up  any  equities  between  himself 
and  the  factor  to  defeat  the  action  of  the  owner;  and  the  same 
consequence  will  follow  if  the  vendee  knew  or  had  good  reason 
to  believe  he  was  dealing  with  the  agent  of  an  other,  although 
the  name  of  the  principal  was  not  disclosed.  Hogan  v.  Shorb, 
24  Wend.,  458,  462;  Maanss  v.  Henderson,  1  East.,  335;  Man  v. 
Shiffner,  2  East.,  523;  Snook  v.  Davidson,  2  Oamp.  1ST.  P.,  218; 
Bliss  v.  Bliss,  7  Bosw.,  339. 

Although  a  purchaser  from  a  factor,  without  notice  of  the 
principal,  may  set  off  a  debt  due  from  such  factor,  the  rule  is 
otherwise  as  to  hrokers  and  commission  merchants.*  If  a  broker 
sells  goods  without  disclosing  the  name  of  his  principal,  the  pur- 
chaser cannot  set  off  a  debt  due  from  the  broker  if  the  principal 
sues  to  recover  the  purchase  price  of  the  goods.  Bliss  v.  Bliss,  7 
Bosw.,  339. 

A  person  who  receives  goods  from  an  other  who  is  merely  the 
agent  of  the  true  owner,  cannot  retain  such  goods  as  against 
the  true  owner  for  a  debt  due  from  such  agent  to  the  person 
receiving  the  goods,  provided  the  debt  was  due  at  the  time 
of  receiving  the  goods,  and  it  was  not  contracted  on  the  credit  of 
a  deposit  of  such  goods.  Hartop  v.  Hoare,  3  Atk.,  44;  S.  C,  2 
Strange,  1187. 

Insurance  brokers  have  a  lien  for  the  general  balance  due  to 
them  from  their  employers  upon  all  policies  effected  by  them  for 
such  employers  and  left  in  their  hands,  and  upon  all  moneys 
received  by  them  upon  such  policies  from  the  insurers  or  under- 
writers, unless  the  party  for  whom  they  effected  the  policy  was 
himself  only  an  agent  in  the  matter,  in  which  case  the  extent 
of  their  lien  will  depend  upon  the  disclosure  or  concealment  of 
the  agency,  and  the  degree  of  credit  they  may  have  given  to  the 
agent  under  the  impression  that  he  was  the  party  really  interested 

(a)  Note  169. 
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in  the  policy.  The  lien  does  not  extend  to  a  collateral  debt  not 
incurred  in  respect  of  brokerage  business. 

Bankers  are  also  a  species  of  factors  in  pecuniary  transactions, 
and  they  have  by  law  a  lien  upon  all  the  securities  of  theii 
customers  in  their  hands  for  their  advances  to  such  customers  in 
the  ordinary  course  of  business,  unless  such  securities  have  been 
received  under  special  circumstances  and  not  in  the  ordinary 
course  of  their  business  as  bankers,  or  under  some  special 
arrangement  or  understanding  inconsistent  with  the  exercise  of 
the  right,  or  limiting  it  to  some  specified  amount.  Davis  v.  Bow- 
sher,  5  Term,  488;  YanderzeeY.  Willis,  3  Brown's  Oh.,  21;  Thomp- 
son v.  Giles,  2  Barn.  &  Cress.,  422. 

If  securities  which  are  not  negotiable  are  deposited  with  a 
banker  by  a  person  who  is  wrongfully  possessed  of  them,  or  is 
not  the  true  owner  thereof,  and  is  not  authorized  to  raise  money 
upon  them,  the  banker  who  advances  money  upon  them  has  no 
further  or  better  rights  over  them  than  the  party  who  deposited 
them  in  his  hands,  and  he  cannot  set  up  a  lien  upon  them  as 
against  the  true  owner.  Lucas  v.  Dorrien,  7  Taunt.,  278. 

But  in  reference  to  negotiable  securities,  such  as  bills  of 
exchange  and  promissory  notes,  a  different  rule  prevails,  and  if 
they  are  taken  before  due,  a  right  of  hen  will  extend  to  them, 
although  the  customer  who  delivered  them  to  the  banker  was  not 
the  owner,  but  was  holding  them  as  agent  or  trustee  of  some 
third  party,  unless  the  banker  knew  at  the  time  he  received  the 
securities  that  they  did  not  belong  to  the  party  from  whom  he 
received  them. 

Attorneys,  solicitors  and  counselors  have  a  lien  upon  all 
moneys  recovered  by  them  in  the  actions  and  suits  in  which  they 
are  employed,  and  upon  all  the  deeds  and  papers  and  other 
articles  of  their  clients  which  come  to  their  hands  in  their  pro- 
fessional capacity  for  the  purposes  of  business,  for  the  costs  not 
only  of  the  particular  cause  or  matter  with  which  such  deeds  or 
papers  are  connected,  but  for  the  costs  due  to  them  generally 
from  their  clients.  Stevenson  v.  Bldkelock,  1  Maule  &  Selw.,  535; 
Lambert  v.  Buckmaster,  2  Barn.  &  Cress.,  616.* 

The  enactment  of  the  Code  has  not  in  any  manner  affected  the 
right  of  lien  in  favor  of  attorneys,  &c.  Ward  v.  Wordsworth,  1 
E.  D.  Smith,  598;  S.  C,  9  How.,  16;  Sherwood  v.  Buffalo  and  N. 
T.  City  B.  B.,  12  How.,  136. 

In  the  absence  of  any  express  agreement  between  the  client 
and  the  attorney  as  to  the  amount  of  compensation  to  be  paid 
to  the  latter,  the  lien  of  the  attorney  will  be  limited  to  the  amount 
of  costs  taxed  in  the  judgment  roll.  Haight  v.  Holcomb,  7  Abb., 
210;  S.  0.,  at  special  term,  16  How.,  160.  But  when  there  is 
an  agreement  between  client  and  attorney  by  which  the  latter 
is  to  receive  a  larger  sum  than  that  specified  by  the  Code  as  costs, 
or  when  it  is  agreed  that  the  attorney  shall  receive  a  specified 
proportion  of  the  amount  of  the  recovery,  the  lien  of  the  attorney 
will  extend  to  the  amount  agreed  upon,  and  be  a  valid  and 

*  And  see  Ely  v.  Gooke,  1  Tiff.,  365. 
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sffectual  lien  and  security  to  that  extent.  Booney  v.  Second  Avenue 
R.  B.,  4  B.  P.  Smith,  368 ;  Hall  v.  Ayer,  9  Abb.,  220 ;  S.  0.,  19 
How.,  91 ;  McGregor  v.  ComstocJc,  1  Tiff.,  237 ;  Mackey  v.  Mackey, 
43  Barb.,  58. 

An  attorney  has  no  lien  upon  the  will  of  a  client  for  the  costs 
incurred  in  the  preparation  of  it,  and  he  cannot  therefore  refuse  to 
produce  it  after  "his  client's  death  until  his  costs  have  been  paid. 

And  where  deeds  are  delivered  for  a  specific  purpose,  the  right 
of  lien  is  extinguished  as  soon  as  the  particular  purpose  has  been 
accomplished,  and  it  may  be  superseded  altogether  by  the  attor- 
ney's taking  from  the  client  security  for  his  costs.  Genges  v. 
Genges,  18  Ves.,  294;  Batch  v.  Symes,  Turn.  &  E.,  92. 

An  attorney  cannot  set  up  a  general  lien  for  the  balance  due 
to  him  in  respect  of  services  not  rendered  by  him  as  an  attorney, 
nor  can  he  detain  deeds  and  papers  which  do  not  come  to  him  in 
his  professional  character.  And  he  cannot  set  up  any  lien  which 
is  inconsistent  with  the  nature  of  his  employment,  or  the  terms 
or  conditions,  or  express  or  implied  trust  upon  which  he  received 
the  papers.  Lawson  v.  Dickinson,  8  Mod.,  307. 

His  right  of  lien  is  also  dependent  upon  the  rights  of  his  client, 
and  he  cannot  acquire  more  extensive  powers  over  the  papers  in 
his  hands  than  the  client  himself  possessed  at  the  time  he 
deposited  them  with  him.  Hollis  v.  Claridge,  4  Taunt.,  807 ; 
Esdaile  v.  Oxenham,  3  Barn.  &  Cress.,  225 ;  Idglitfoot  v.  Keane,  1 
Mees.  &  Wels.,  745. 

If  an  attorney  transacts  business  for  a  firm  in  partnership  col- 
lectively, and  also  manages  the  private  business  of  the  members 
of  the  firm  individually,  he  has  no  lien  upon  the  private  securities, 
deeds  and  writings  of  one  partner  for  such  business  as  he  may 
have  done  for  the  firm.  Turner  v.  Deane,  3  Exch.,  836. 

The  right  to  retain  deeds,  securities,  papers,  &c,  or  property  or 
chattels,  &c,  for  a  general  balance,  may,  with  some  exceptions 
which  will  be  noticed,  be  reserved  by  an  express  contract  between 
the  parties.  Every  workman  and  artificer  who  is  not  a  public 
innkeeper,  common  carrier,  common  ferryman,  common  farrier  or 
smith,  and  who  is  not  bound  to  exercise  his  calling  in  favor  of 
all  persons  who  may  require  his  services,  has  a  right  to  prescribe 
the  terms  upon  which  he  will  receive  goods  or  chattels  into  his 
possession,  to  be  dealt  with  in  the  ordinary  course  of  his  trade, 
and  may  by  express  notice  reserve  to  himself  a  general  lien,  if 
he  thinks  it  proper  or  right  to  do  so. 

When  the  .law  imposes  no  obligation  upon  the  workman  to 
exercise  his  trade  or  calling  in  favor  of  all  comers  indiscrimin- 
ately on  being  tendered  his  customary  charge,  but  gives  him  the 
option  of  either  declining  or  accepting  the  employment  tendered 
him,  or  of  imposing  such  terms  upon  the  employer  as  he  may 
think  fit,  the  workman  may  stipulate  for  the  enlargement  of  his 
ordinary  right  of  lien,  and  make  such  terms  with  his  employer 
as  he  may  think  desirable 

A  warehouseman  has  a  lien  for  the  storage  of  goods  in  his 
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warehouse ;  and  if  a  large  quantity  of  merchandise,  consisting 
of  numerous  separate  articles  are  thus  stored,  and  portions  of  it 
are  taken  from  time  to  time  by  the  owner,  without  the  payment 
of  storage,  the  warehouseman  has  a  lien  upon  the  articles  remain- 
ing in  his  custody  and  keeping  for  the  storage  of  the  entire 
property.  Schmidt  v.  Blood,  9  Wend.,  268;  and  see,  Morgan  v. 
Congdon,  4  Oomst.,  552. 

If  a  party  who  has  a  right  of  lien  upon  property  in  his  posses- 
sion, voluntarily  parts  with  the  possession  of  the  property,  the 
lien  is  gone.  McFarland  v.  Wheeler,  26  Wend.,  467;  Sweet  v. 
Pym,  1  East,  4.  But  a  common  carrier  does  not  lose  his  lien 
when  he  has  been  induced  to  deliver  the  goods  to  the  consignee 
upon  a  false  and  fraudulent  promise  by  the  latter  that  he  would 
pay  the  freight  as  soon  as  the  goods  were  delivered.  Bigelow  v. 
Heaton,  6  Hill,  43.  If  the  price  is  not  paid  in  such  a  case,  the 
carrier  may  maintain  replevin  to  recover  possession  of  the  pro- 
perty. II.  But,  if  the  possession  of  the  property  is  fairly  and 
voluntarily  surrendered  by  the  party  having  a  lien  upon  it,  the 
right  of  lien  is  gone,  and  it  does  not  revive  although  he  may 
afterwards  regain  possession  of  the  property.  Sweet  v.  Pym,  1 
East,  4.  But,  if  the  property  is  stolen,  or  taken  away  by  a  tres- 
passer, or  is  obtained  by  fraud,  the  lien  is  not  extinguished.  Wal- 
lace v.  Woodgate,  Ryan  &  Moody,  194;  S.  C,  1  Oarr  &  Payne, 
575 ;  Bigelow  v.  Heaton,  6  Hill,  43. 

The  right  of  lien  is  a  mere  personal  right,  and  it  cannot  be 
parted  with  by  a  sale  and  transfer  of  it  to  an  other  person,  with- 
out losing  the  right  of  lien,  unless  the  property  has  been  pledged 
to  secure  the  repayment  of  money  advanced,  with  an  express  or 
an  implied  power  of  sale.  Clark  v.  Gilbert,  2  Bing.  N".  0.,  343, 
357.  An  innkeeper  cannot  sell  the  horse  of  his  guest  to  pay  for 
his  keeping,  and  if  he  does  so,  and  parts  with  the  possession  of 
the  horse,  he  will  lose  his  lien.  Jones  v.  Pearle,  1  Strange,  556. 

A  party  may  lose  his  right  of  lien  although  the  property  is 
never  actually  removed  from  his  premises.  And,  if  a  person 
who  has  a  lien  upon  goods,  causes  them  to  be  taken  upon  an 
execution  issued  upon  a  judgment  in  his  own  favor,  he  thereby 
loses  his  lien,  although  the  goods  are  sold  to  him  under  the  exe- 
cution, and  are  never  removed  off  of  his  premises.  Jacobs  v. 
Latour,  5  Bing.,  130.  The  question  whether  the  lien  is  lost,  is 
not  important  except  in  those  cases  in  which  other  creditors  have 
a  lien  upon  the  same  property  by  attachment,  execution,  chattel 
mortgage  or  otherwise.  If  the  party  having  the  prior  lien 
authorizes  a  sale  of  the  property  even  on  his  own  execution,  he 
transfers  the  possession  of  the  property  to  the  officer  for  the  pur- 
poses of  the  sale,  which  is  a  relinquishment  of  the  lien.  And, 
if  he  purchases  the  property  on  such  sale,  he  makes  title  under 
the  sale  and  does  not  retain  any  advantage  from  his  original 
right  of  lien. 

If  the  rights  of  other  creditors  do  not  intervene,  the  sale  on 
the  execution  will  of  course  transfer  the  title  to  the  property  to 
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the  purchaser,  on  a  sale  on  an  execution  in  his  favor  against  the 
party  owning  the  property  subject  to  such  lien. 

If  materials  are  delivered  to  a  workman  to  be  made  up  or 
manufactured,  upon  the  terms  that  the  employer  is  to  pay  ready 
money  for  the  work,  the  employer  cannot  get  rid  of  the  work- 
man's lien  for  the  price  by  offering  to  set  off  against  such  price  a 
debt  due  from  the  workman  to  such  employer.  Clarke  v.  Fell,  4 
Barn.  &  Ad.,  404.  But  if  the  workman  in  such  a  case  delivers 
the  property  to  the  owner  without  payment,  and  subsequently 
sues  for  the  price  of  his  work  done,  the  owner  will  then  be 
entitled  to  set  off  such  demand  as  he  has  against  the  plaintiff. 
lb.  Cornforth  v.  Bivett,  2  Maule  &  Selw.,  510. 

SECTION  XL 
receiptor's  agreement. 

A  receipt  given  for  the  return  of  goods  that  have  been  attached 
or  seized  on'execution  is  a  species  of  bailment,  and  will  be  briefly 
noticed  in  this  place. 

The  cases  in  which  receiptors  are  most  frequently  required  are 
those  in  which  personal  property  has  been  attached  or  taken 
on  an  execution  by  an  officer  having  such  process.  And  it  is  a 
general  rule  that  an  officer,  such  as  a  sheriff  or  a  constable,  who 
has  taken  goods  on  an  attachment  or  execution  may  maintain  an 
action  against  any  person  who  subsequently  and  wrongfully  con- 
verts them.  Dezell  v.  Odell,  3  Hill,  215 ;  Seaman  v.  Luce,  23  Barb., 
240;  Betts  v.  Hoyt,  19  Barb.,  412.  So,  after  such  a  seizure  of 
goods  and  chattels,  if  the  officer  delivers  them  to  a  receiptor,  who 
promises  to  redeliver  them  on  demand,  or  at  a  specified  place 
and  time,  such  officer  may  maintain  an  action  against  the 
receiptor  if  he  neglects  and  refuses  to  redeliver  them  to  the  officer 
on  his  demand,  or  if  he  neglects  and  refuses  to  redeliver  them  at 
the  time  and  place  specified.  lb.  The  action  may  be  replevin 
for  the  recovery  of  the  possession  of  the  property,  or  in  trover  for 
a  conversion  of  it;  or  upon  the  contract  for  the  recovery  of  dam- 
ages for  the  breach  of  it  by  the  non-delivery  of  the  property.  lb. 
A  receiptor  cannot  defend  in  such  an  action  on  the  ground  that 
the  levy  was  excessive.  lb.  In  the  case  of  Dezell  v.  Odell,  3 
Hill,  215,  the  receipt  was  entitled  in  the  action,  and  the  body  of 
it  was  as  follows : 

"Eeceived  of  H.  Odell,  constable,  one  bay  horse,  one  sorrel 
mare,  one  double  wagon,  one  bureau,  and  one  cow,  which  I  agree 
to  deliver  to  H.  Odell  on  the  29th  day  of  October,  on  the  premises 
of  Alexander  Dezell,  at  ten  o'clock  in  the  forenoon,  in  the  town 
of  Lisbon.  "James  Dezell." 

The  action  was  trover  by  the  constable  against  the  receiptor, 
James  Dezell. 

A  demand  of  the  property  by  the  constable  was  proved,  as 
well  as  a  refusal  by  the  defendant  to  redeliver  the  goods.  The 
defendant  also  offered  to  prove  at  the  trial  that  the  property 
receipted  was  really  his  own,  and  that  it  was  purchased  with  his 
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own  money,  but  the  evidence  was  excluded  on  the  ground  that 
the  receipt  estopped  him  from  making  such  a  defense.  , 

The  principle  of  estoppel  is  quite  extensive  in  its  application. 
And  where  a  school  district  collector  has  taken  goods  by  virtue 
of  a  warrant  issued  by  the  trustees  of  a  school  district  for  the 
collection  of  teachers'  wages,  a  delivery  of  the  property  so  taken 
to  a  third  person,  on  his  promise  to  redeliver  it,  will  be  binding 
on  him.  Hilliard  v.  Austin,  17  Barb.,  141.  Such  an  agreement 
need  not  be  in  writing  to  be  valid,  nor  is  it  necessary  to  allege  in 
the  complaint  that  it  is  in  writing.  lb.  If  the  agreement  was  to 
redeliver  the  property,  or  in  default  of  so  doing  to  pay  the  sum 
specified  in  the  warrant  if  the  property  was  not  redelivered,  the 
sum  so  specified  may  be  recovered  of  the  receiptor.  lb.;  Burrall 
v.  Acker,  23  Wend.,  606 ;  S.  C,  21  Wend.,  605 ;  and  see  Slinger- 
land  v.  Morse,  7  Johns.,  463. 

When  the  agreement  of  the  receiptor  is  in  writing,  it  is  best  to 
set  out  a  copy  of  it  in  the  complaint.  In  other  cases  the  agree- 
ment ought  to  be  stated  according  to  its  terms,  and  as  it  can  be 
established  by  evidence.  In  an  action  against  a  receiptor,  the 
officer  should  prove  his  process,  a  levy  under  it,  a  delivery  of 
the  property  to  the  defendant,  his  promise  or  agreement  to 
redeliver  it,  a  demand  of  the  property,  when  a  demand  is  neces- 
sary, or  that  the  time  for  redelivering  the  property  has  elapsed, 
when  it  was  to  be  redelivered  at  a  specified  time  and  place,  a 
refusal  by  the  defendant  to  redeliver,  and  the  value  of  the  pro- 
perty. Though  there  are  instances  in  which  the  officer  cannot 
recover  more  than  the  amount  of  his  execution  or  attachment, 
with  interest,  costs,  fees,  &c.  If  a  constable  levies  an  execution 
upon  property  sufficient  to  satisfy  it,  and  a  sheriff  subsequently 
levies  upon  and  sells  it,  the  constable  may  maintain  an  action 
against  the  sheriff  to  recover  the  amount  of  the  constable's  execu- 
tion, with  interest,  costs,  &c.  Betts  v.  Soyt,  19  Barb.,  412.  If 
the  property  is  taken,  in  such  a  case,  by  a  wrongdoer,  or  one 
without  process,  on  a  pretense  of  a  title  or  right  to  the  property, 
the  constable  may  recover  the  full  value  of  the  property. 

CHAPTER  VI. 

PEINCIPAL  AND   SUBETY. 

SECTION  I. 

WHO   IS   A   SURETY. 

The  relation  of  principal  and  surety  exists  when  one  person 
binds  himself  as  accessory  to  answer  for  some  debt  or  liability  of 
an  other  person  whose  liability  is  absolutely  that  of  principal. 

There  must  be  a  person  who  is  liable  as  principal,  or  the  rela- 
tion of  surety  cannot  exist.  Every  person  who  is  legally  capable 
of  making  valid  contracts,  may  become  liable  as  a  surety.  And 
every  contract  of  suretyship  must  be  founded  upon  a  valid  legal 
consideration  or  it  cannot  be  enforced.  Ante,  85.  And  in  all 
states  in  which  the  statute  of  frauds  is  in  force,  the  agreement 
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must  be  in  writing,  subscribed  by  the  surety,  and  the  con- 
tract must  express  the  consideration,  Ante,  85.  There  are  numer- 
ous ways  in  which  a  surety  may  be  discharged  from  his  liability. 
And  it  may  result  from  the  terms  of  the  contract  itself,  or  from 
some  act  of  the  parties.  If  the  contract  in  terms  declares  that 
the  liability  shall  terminate  at  a  particular  time,  or  on  the  occur- 
rence of  some  specified  event,  then  the  liability  will  cease  at  the 
expiration  of  the  time  or  the  happening  of  the  event.  Payment, 
or  other  discharge  of  the  obligation  by  the  principal,  will  dis- 
charge the  surety.  So  a  lawful  tender  by  the  principal  or  his 
authorized  agent  will  have  the  same  effect.  And  the  rule  is  the 
same  where  the  creditor  and  the  principal  make  a  compromise,  by 
which  the  principal  is  discharged,  or  where  there  is  an  accord 
and  satisfaction  between  the  principal  and  his  creditor.  Fraud 
by  the  creditor  in  relation  to  the  obligation  of  the  surety,  or  by 
the  debtor  with  the  knowledge  or  assent  of  the  creditor,  will  dis- 
charge the  liability  of  the  surety.  Stone  v.  Compton,  5  Bing.  1ST. 
0.,  142;  Pidcock  v.  Bishop,  3  Barn.  &  Cress.,  605;  Weed  v.  Bent- 
ley,  6  Hill,  56. 

The  relation  of  principal  and  surety  always  arises  upon  a  con- 
tract made  by  the  surety.  And  when  the  contract  is  made  by 
himself  in  person,  and  in  express  terms,  there  will  be  no  difficulty 
as  to  the  existence  of  such  a  contract  and  of  its  liability.  But 
there  are  other  cases  in  which  it  is  not  always  clear  whether  the 
surety  is  bound  by  a  given  contract  or  not.  When  a  note  is 
indorsed  by  one  member  of  a  firm  for  the  accommodation  of  a 
third  person,  the  other  members  of  the  firm  will  not  be  bound  as 
sureties.  Livingston  v.  Hastie,  2  Oaines,  246;  ante,  295.  "Where 
a  person  was  authorized  by  the  trustees  of  a  religious  society  to 
procure  a  loan  for  the  corporation,  and  he  did  so  by  mortgaging 
his  farm,  and  then  paid  out  the  avails  in  erecting  a  church  edifice, 
and  his  accounts  were  subsequently  audited  by  a  committee  of 
the  society,  it  was  held  that  after  a  sale  of  his  farm  on  the  mort- 
gage he  was  a  surety  for  the  society  in  raising  the  money,  and 
was  entitled  to  be  reimbursed.  Jones  v.  Methodist  Church  of  itoclv- 
ester,  21  Barb.,  161.  It  is  not  necessary  that  the  name  of  a  surety 
should  appear  in  the  body  of  the  contract,  for  if  he  signs  his  name 
to  it  he  will  be  bound  by  the  terms  contained  in  it.  Clark  v.  Raw- 
son,  2  Denio,  135 ;  Parks  v.  Brinkerhoof,  2  Hill,  663 ;  Thomas  v. 
Grumaer,  7  Wend.,  43.a  The  plaintiff  leased  certain  premises  to 
A.  Annexed  to  the  lease  was  an  undertaking  signed  by  B.  and 
0.  in  these  words:  "In  consideration  of  one  dollar  in  hand,  to 
me  paid  by  A.,  I  hereby  covenant  and  agree  to  become  surety  for 
the  faithful  performance  of  said  A.'s  covenant  as  expressed  in  the 
above  said  lease."  This  was  sealed  with  but  one  seal,  which  was 
opposite  to  the  name  of  B. 

In  an  action  of  covenant  upon  this  instrument  by  the  lessor 

against  B.  and  0.,  it  was  held  that  although  it  did  not  expressly 

appear  on  the  face  of  the  writing  to  whom  the  covenant  was  made, 

yet  that  reference  being  made  therein  to  the  lease,  both  instrn- 

Wait    41  (*)  No™  m 
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ments  must  be  read  together,  to  ascertain  what  was  the  contract 
of  the  parties;  and  that  being  taken  together,  the  instruments 
were  equivalent  to  an  express  covenant  to  the  plain  tiff;  it  was 
also  held  that  there  was  a  sufficient  consideration,  that  the  obli- 
gation of  the  defendants  were  joint  and  several,  and  that  both 
parties  were  liable  in  covenant,  although  there  was  but  one  seal. 
Van  Alstyne  v.  Van  SlycJc,  10  Barb.,  383.  When  two  persons  give 
their  joint  obligation  upon  a  cousideration  received  by  them 
jointly,  each  stands  in  the  relation  of  surety  for  the  other  in 
respect  to  one-half  of  the  debt.  And  if  an  agreement  is  after- 
wards made  between  them  by  which  one  of  them  assumes  the 
whole  obligation,  the  other  from  thenceforth  becomes  his  surety 
in  respect  to  the  whole,  and  as  such  may  prove  his  claim  under 
the  bankruptcy  of  his  principal,  although  he  has  paid  nothing 
on  the  joint  obligation  and  the  same  is  not  yet  due.  Crafts  v. 
Mott,  4  Oomst.,  604. 

SECTION  n. 

LIABILITIES  OP   SURETIES. 

Sureties  are  never  held  responsible  beyond  the  clear  and  abso- 
lute terms  and  meaning  of  their  undertakings,  and  presumptions 
and  equities  are  never  allowed  to  enlarge,  or  in  any  degree  to 
change  their  legal  obligations.  Leggett  v.  Humphreys,  21  How. 
U.  S.,  66;  Ludlow  v.  Simond,  2  Caines  Oas.,  1;  Walsh  v.  Bailie, 
10  Johns.,  180;  Robinson  v.  Frost,  14  Barb.,  536."  A  surety  has 
a  right  to  staud  upon  the  very  terms  of  his  agreement.  The  test 
is  not  whether  any  alteration  of  the  contract  between  the  princi- 
pal and  the  creditor  is  prejudicial  to  the  surety,  his  liability 
depends  solely  and  strictly  upon  an  observance  of  the  precise 
contract  which  he  has  made.  Wright  v.  Johnson,  8  Wend.,  512; 
Bunt  v.  Smith,  17  Wend.,  179;  Bobbin  v.  Bradley,  11  Wend.,  422; 
Walrath  v.  Thompson,  6  Hill,  540;  Walrath  v.  Thompson,  2 
Comst.,  185;  Leeds  v.  Dunn,  6  Seld..,  469;  Colemard  v.  Lamb, 
15  Wend.,  329; 

Any  change  in  the  agreement  between  the  principal  debtor  and 
bis  creditor,  or  if  there  is  any  deceit  or  fraud  between  them  which 
makes  the  contract  different  from  that  assented  to  by  the  surety, 
will  discharge  him.  lb.  McWilliams  v.  Mason,  6  Duer,  276. 
Where  a  surety  agrees  to  become  bound  for  $1,500,  expected  to 
be  advanced  in  cash  to  the  principal  for  business  purposes,  and 
but  $1,000  was  actually  so  advanced,  and  the  chief  portion  of  the 
residue  was  adjusted  by  discharging  an  old  debt  to  the  party 
making  the  advance,  and  no  notice  was  given  of  this  to  the  surety, 
he  was  held  to  be  exempt  from  liability.  lb.,  and  see  Wright  v. 
Johnson,  8  Wend.,  512;  Hunt  v.  Smith,  17  Wend.,  179;  Walrath 
v.  Thompson,  6  Hill  540;  Colemard  v.  Lamb,  15  Wendv  329; 
Bigelow  v.  Benton,  14  Barb.,  123. 

Where  a  person  proposes  to  a  creditor  to  become  surety  for  an 
other,  and  the  proposed  surety  makes  it  a  condition  that  he  is  to 
be  notified  by  the  creditor  if  accepted,  such  notice  of  acceptance 

(a)  Note  ill. 
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oiust  be  given  by  the  creditor,  or  the  surety  will  not  be  bound. 
Beeteman  v.  Hale,  17  Johns.,  134;  Stafford  v.  Low,  16  Johns.,  67, 
Fellows  v.  Prentiss,  3  Denio,  512."  The  condition  requiring  notice 
need  not  be  expressed  in  terms,  it  will  be  sufficient  if  it  is  clear 
from  the  agreement,  that  notice  is  to  be  given  before  the  surety 
is  to  be  liable  lb.  But  where  it  is  evident  that  no  notice  is 
required  by  the  surety,  none  need  be  given.  And  where  a  person 
writes  a  letter  to  an  other,  and  promises  to  indemnify  him  if  he 
will  sell  goods  to  a  third  person,  such  promise  is  binding  without 
any  notice  of  acceptance,  and  if  the  goods  are  furnished,  the 
surety  is  liable.  Wliitney  v.  Groot,  24  Wend.,  82 ;  Smith  v.  Dann, 
6  Hill,  543;  Waterbury  v.  Graham,  4  Sand.,  215. 

The  principle  of  the  cases  is,  that  where  a  person  merely  pro- 
poses to  become  a  surety  in  case  that  the  creditor  accepts  him  as 
such,  and  gives  notice  to  that  effect,  there  is  no  contract  until  the 
notice  is  given,  and  therefore  the  surety  is  not  bound.  It  is  a 
mere  proposal  to  become  a  surety  which  is  not  to  be  binding  until 
acceptance  and  notice.  And  this  is  important  to  a  surety,  since 
he  may  wish  to  provide  for  his  own  indemnity  from  his  principal 
in  case  the  creditor  accepts  the  offer  of  the  surety.  But  when  the 
offer  made,  is  in  the  nature  of  a  request  to  sell  goods,  or  of  a 
promise  to  pay  for  them  if  sold  by  the  creditor,  then  no  notice  is 
necessary.  The  cases  in  which  indorsers  of  notes  will  be  dis- 
charged, will  be  noticed  when  treating  of  promissory  notes  and 
bills  of  exchange.    • 

section  m. 

SURETIES   IN  INDEMNITY   BONDS. 

Indemnity  bonds  are  not  frequently  sued  in  these  courts,  because 
the  sums  involved  are  usually  above  their  jurisdiction.  There 
are  some  cases  which  may  be  within  the  limits  of  their  jurisdiction, 
and  therefore  a  brief  notice  will  be  taken  of  such  cases,  and  see 
ante,  121. 

The  object  of  an  indemnity  bond,  is  to  secure  the  person  indem- 
nified from  any  loss  or  inconvenience  which  may  arise  from  such 
acts  as  he  may  do  at  the  request,  or  for  the  advantage  of  the  per- 
son who  gives  the  indemnity.  And  when  such  bonds  are  properly 
drawn,  the  person  indemnified  is  entitled  to  claim  a  full  indemnity 
for  all  losses,  damages,  costs  or  expenses  which  he  may  pay,  or 
for  which  he  may  become  liable,  by  reason  of  assuming  the  posi- 
tion of  surety,  or  of  doing  the  acts  for  which  he  is  indemnified. 
The  courts  have  made  a  distinction  between  a  bond  which  promises 
indemnity  against  a  liability,  and  those  which  merely  promise 
indemnity  for  any  loss  or  damage  which  shall  occur  by  reason  of 
such  liability.  In  the  former  case,  the  surety  is  entitled  to  recover 
whenever  there  is  a  liability  on  his  part  to  pay  the  damages,  &c, 
whether  payment  has  been  actually  made  or  not.  While  in  the 
latter  class  of  cases,  there  must  have  been  an  actual  payment 
before  indemnity  can  be  claimed.  The  following  cases  hold  that 
a  bond  which  indemnifies  against  a  mere  liability  is  sufficient  to 

(o)  Note  172. 
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entitle  the  party  indemnified  to  recover,  although  he  has  not  paid 
the  damages,  &c.  OlmrcMU  v.  Hunt,  3  Denio,  321 ;  Gilbert  v. 
Wiman,  1  Oomst.,  550;  Webb  v.  Pond,  19  Wend.,  423;  Chace  v. 
Hinman,  8  Wend.,  452;  Rockefeller  v.  Donnelly,  8  Cow.,  639;  and 
see  ante,  123. 

And  the  following  cases  show  that  an  indemnity  against  such 
damages  as  occur  by  reason  of  the  assumed  liability,  will  not 
sustain  an  action  until  such  damages  have  been  sustained  by  the 
payment  of  the  money,  &c.  Gilbert  v.  Wiman,  1  Oomst.,  550; 
Aberdeen  v.  Blackmar,  6  Hill,  324;  Grippen  v.  Thompson,  6  Barb., 
532;  ante,  123.  To  sustain  an  action  on  a  bond  of  indemnity 
which  covenants  to  indemnify  and  save  harmless,  it  is  not  necessary 
to  show  that  the  covenantee  was  compelled  by  legal  proceedings 
to  pay,  it  is  enough  to  show  that  he  was  liable  to  pay,  and  did 
pay  the  money.  Webb  v.  Pond,  19  Wend.,  433.  But  where  the 
bond  requires  that  notice  of  proceedings  against  the  party  shall 
be  given,  no  action  will  lie  without  notice.  Grippen  v.  Thompson, 
6  Barb.,  532.  Where  merchants  in  this  country  gave  a  written 
engagement  to  their  agents  at  Havana  to  save  them  harmless 
from  all  costs,  damages  and  expenses  which  might  arise  in  con- 
sequence of  any  law  suit,  which  then  was  or  might  be  brought 
against  them  for  the  recovery  of  freight  or  average  on  the  cargo 
of  a  certain  ship,  it  was  held  that  the  agents  were  entitled  to 
recover  for  moneys  which  they  were  obliged  to  pay  in  consequence 
of  legal  proceedings  on  an  award  made  previous  to  obtainirg  the 
written  engagement,  the  award  being  made  in  February,  and 
the  engagement  in  August,  1815.  Hill  v.  Packard,  5  Wend., 
375. 

A  bond  to  indemnify  one  for  a  past  trespass  is  sometimes 
valid.  Kneeland  v.  Rogers,  2  Hall,  579 ;  Hacket  v.  Tilley,  11  Mod., 
1)3 ;  see  ante  123. 

A  bond  of  indemnity  given  to  a  sheriff,  after  reciting  that  the 
obligee  had  levied  upon  certain  property,  by  virtue  of  an  execu- 
tion, as  belonging  to  the  judgment  debtor,  and  that  the  property 
had  been  replevied  by  one  D.,  contained  the  condition  that  if  the 
sheriff  should  defend  the  replevin  suit,  the  obligors  would  indem- 
nify and  save  him  harmless  from  all  costs,  charges  and  expenses 
which  he  should  incur  in  defending  such  suit;  it  was  held  that 
it  was  the  intention  of  the  parties  to  limit  the  obligation  of 
the  obligors  to  the  expenses  of  the  defense  strictly,  and  that 
the  damages  and  costs  recovered  by  D.  were  not  embraced ;  and 
also  that  the  condition  of  the  bond  was  not  broken  by  a  mere 
liability  of  the  obligor  for  the  charges  of  his  attorneys  without 
actual  payment.  Scott  v.  Tyler.  14  Barb.,  202.a 

Where  a  bond  of  indemnity  is  given  to  a  sheriff  in  an  attach- 
ment case,  and  he  successfully  defends  an  action  brought  by  a 
claimant  of  the  goods,  the  sheriff  is  entitled  to  recover  the  whole 
amount  of  the  costs  and  expenses  secured  by  the  bond,  and  not 
a  proportional  part,  though  there  are  other  creditors  who  did  not 
indemnify  him,  and  they  received  the  surplus  of  the  proceeds 

I  (a)  Note  173.  ' 
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after  satisfying  the  indemnifying  creditor.  Chamberlain  v.  Belter, 
4  E.  P.  Smith,  116. 

One  who  has  a  promise  of  indemnity  against  a  debt,  and  is 
sued  and  compelled  to  pay  it,  with  costs,  may  recover  over 
against  the  promisor,  not  only  the  principal  and  interest  upon 
the  money  which  he  has  paid,  but  also  the  costs.  Mott  v.  Hiclcs, 
1  Cow.,  515. 

But  he  cannot  recover  the  costs  where  he  has  not  paid  them. 
Olxurchill  v.  Hunt,  3  Denio,  321 ;  Scott  v.  Tyler,  14  Barb.,  202 ; 
Aberdeen  v.  Blackmar,  6  Hill,  324.  This  rule  must  be  applied  in 
accordance  with  the  distinction  already  pointed  out  as  to  indem- 
nity against  liability,  or  as  to  damages  by  reason  of  liability,  &c, 
ante,  371.  The  terms  damages,  costs,  and  expenses,  in  a  covenant 
of  indemnity  against  the  payment  of  a  demand,  do  not  cover  a 
premium  or  bonus  which  the  party  is  compelled  to  pay  to  raise 
the  amount  of  the  demand.  Low  v.  Archer,  2  Kern.,  278. 

A  party  who  is  indemnified  against  loss  or  damage  cannot 
unnecessarily  defend  an  action  and  charge  the  costs  and  expenses 
upon  the  obligor.  But  the  costs  of  a  proper  and  necessary 
defense  are  recoverable  of  the  obligor. 

And  where  he  has  notice  of  an  action  against  the  surety,  and 
is  requested  to  defend  it,  he  is  bound  to  defend  it  or  to  pay  the 
costs  of  a  defense  reasonably  interposed.  Westervelt  v.  Smith,  2 
Duer,  449 ;  Thomas  v.  Hubbell,  1  E.  P.  Smith,  405.  Where  one 
is  indemnified  for  a  trespass,  and  he  confesses  judgment  therefor, 
he  must  show,  in  an  action  against  his  indemnitor,  that  the  judg- 
ment was  not  for  too  much.  Stone  v.  Hooker,  9  Cow.,  154. 

SECTION   IV. 

DISCHARGE   OF   SURETIES. 

The  question  whether  a  surety  has  been  discharged  from 
liability  by  the  acts  of  the  creditor  is  one  of  frequent  occurrence. 
And  one  of  the  general  rules  upon  the  subject  is,  that  a  mere 
delay  by  a  creditor  in  the  prosecution  of  his  demand  against  the 
principal  will  not  discharge  the  surety.  Williams  v.  Townsend,  1 
Bosw.,  411 ;  Merritt  v.  Lincoln,  21  Barb.,  249 ;  Fulton  v.  Matthews, 
15  Johns.,  433 ;  Schroeppel  v.  Shatv,  3  Oomst.,  446.  The  rule  is 
the  same  in  relation  to  bonds  given  by  public  officers.  People 
v.  Ibussell,  4  Wend.,  570.  But  if  a  creditor  delays,  neglects,  or 
refuses  to  collect  his  demand  of  a  solvent  principal,  after  a 
request  by  the  surety  that  it  shall  be  done,  and  the  principal  sub- 
sequently becomes  insolvent,  this  will  discharge  the  surety.  King 
v.  Baldwin,  .17  Johns.,  384 ;  Pain  v.  Pacliard,  13  Johns.,  174 ; 
Manchester,  &c.  v.  Sweeting,  10  Wend.,  162 ;  Albany,  &c.  v.  Tedder, 
14  Wend.,  165 ;  Herrick  v.  Borst,  4  Hill,  650.  When  a  surety 
claims  to  be  discharged  on  account  of  mere  delay  in  prosecuting 
the  principal,  he  must  show  that  some  injury  has  resulted  to  him 
in  consequence.  People  v.  Bemer,  13  Johns.,  383;  Herrick  v.  Borst, 
4  Hill,  650.  A  surety  will  not  be  discharged  by  the  neglect  of 
the  creditor  to  collect  the  debt  of  the  principal,  on  being  requested 
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by  the  surety  to  do  so,  unless  it  appears  that  the  principal  was, 
at  the  time  of  the  request,  solvent  and  able  to  pay  his  debts.  A 
creditor  is  not  bound  to  pursue  an  insolvent  principal  at  the 
direction  of  the  surety.  Merritt  v.  Lincoln,  21  Barb.,  249 ;  Her- 
rick  v.  Borst,  4  Hill,  650.a  A  creditor  may  take  as  many  collateral 
securities  from  his  debtor  as  he  pleases,  and  still  not  discharge 
the  surety.  Williams  v.  Townsend,  1  Bosw.,  411 ;  Twopenny  v. 
Young,  3  Barn.  &  Oress.,  208 ;  Gahn  v.  Niemcewicz,  11  Wend., 
320,  321 ;  Mwood  v.  Deifendorf,  5  Barb.,  398. 

A  dealing  by  a  creditor  with  the  principal  debtor,  in  respect  to 
a  second  or  collateral  security,  will  not,  at  law,  discharge  the 
surety  from  the  payment  of  the  principal  debt ;  although  he 
might  have  been  discharged  had  the  creditor  dealt  with  the  prin- 
cipal in  the  same  manner  with  respect  to  the  original  security. 
Schroejjypel  v.  Shaw,  5  Barb.,  580 ;  S.  C,  3  Oomst.,  446. 

The  receipt  of  a  bill  or  note,  having  time  to  run,  from  the  party 
primarily  liable  on  a  bill  or  note  then  overdue,  does  not  operate 
to  discharge  an  indorser  on  the  bill  or  note  so  overdue,  unless 
there  is  an  agreement,  express  or  implied,  that  the  new  bill  or 
draft  shall  be  in  payment  of  the  former,  or  extending  the  time 
of  payment  in  favor  of  some  party  who  is  liable  thereon  prior  to 
such  indorser.  Taylor  v.  Allen,  36  Barb.,  294.''  The  receipt  of 
additional  security  is  a  good  consideration  for  an  agreement  by 
the  holder  of  a  promissory  note  to  relinquish  all  claim  upon  it 
against  an  indorser.  Eccleston  v.  Ogden,  34  Barb.,  444.  Where 
a  creditor  makes  a  valid  and  binding  agreement  to  extend  the 
time  of  payment  by  the  principal  debtor,  or  where  he  changes 
the  terms  of  the  agreement,  the  surety  will  be  discharged.  Bath- 
bone  v.  Warren,  10  Johns.,  587.  The  extension  of  such  time  for 
a  single  day  is  sufficient  to  release  the  surety.  Fellows  v.  Prentiss, 
3  Denio,  512 ;  Bangs  v.  Strong,  7  Hill,  250. 

The  law  does  not  in  such  cases  stop  to  inquire  whether  the 
result  of  the  extension  of  the  time  is  actually  injurious  to  the 
rights  of  the  creditor,  but  it  releases  the  surety  fully  and  uncon- 
ditionally whenever  the  creditor  makes  a  valid  contract  with  the 
principal  to  extend  the  time  of  payment.  Bangs  v.  Strong,  7  Hill, 
250.  When  a  creditor  takes  the  draft  or  check  of  the  principal 
debtor,  payable  at  a  future  day,  in  payment  of  the  debt,  this  is 
a  valid  extension  of  credit,  and  if  done  without  the  consent  of 
the  sureties,  discharges  them  from  all  liability.  Bangs  v.  Moshe'r, 
23  Barb.,  478 ;  Tobey  v.  Barber,  5  Johns.,  73.c  An  agreement, 
for  a  valid  consideration,  extending  to  a  principal  the  time  of 
payment  of  a  debt,  discharges  the  surety,  although  the  principal 
at  the  time  of  such  agreement  is  actually  insolvent.  Huffman  v. 
WuTbert,  13  Wend.,  375 ;  Gfahn  v.  Niemcewicz,  11  Wend.,  312. 
So,  where  an  award  is  made  upon  a  submission  between  a  creditor 
and  principal  debtor,  which  extends  the  time  for  payment  by  the 
debtor  beyond  that  fixed  in  the  contract,  sureties  for  the  perform- 
ance of  the  contract  are  discharged.  Coleman  v.  Wade,  2  Seld., 
44.    And  when  the  demand  against  the  principal  has  been  put 

(a)  Nora  Hi.        (b)  Note  115.        (c)  Notb  116. 
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into  a  judgment,  a  valid  agreement  to  extend  the  time  of  pay- 
ment will  discharge  the  surety.  Bangs  v.  Strong,  4  Oomst.,  315 ; 
La  Farge  v.  Herter,  5  Seld.,  241. 

A  surety  on  a  promissory  note,  whether  a  guarantor  or  an 
indorser,  is  iu  all  cases  discharged,  where,  without  his  consent  or 
knowledge,  a  new  note,  payable  on  a  future  day,  is  taken  from 
the  maker.  Hart  v.  Hudson,  6  Duer,  294.  This  case  reviews  the 
authorities  with  care  and  ability.  To  discharge  a  surety  by  giv- 
ing time  to  the  principal  debtor,  not  only  the  fact  of  suretyship 
must  exist,  but  it  must  be  known  to  the  creditor  at  the  time  of 
doing  the  act  complained  of.  JSlwood  v.  Deifendorf,  5  Barb.,  398. 

A  creditor  who  has  agreed  with  the  principal  debtor  without 
the  consent  of  a  surety,  to  extend  the  time  of  payment  of  the 
debt,  for  a  usurious  consideration  paid  at  the  time,  cannot  avail 
himself  of  the  usury  as  rendering  the  agreement  invalid,  when 
the  agreement  and  the  usurious  consideration  are  proved  by  the 
surety  for  the  purpose  of  establishing  a  defense  that  he  is  dis- 
charged from  his  liability.  Draper  v.  Trescott,  29  Barb.,  401.  The 
usurer  is  not  allowed  to  show  that  an  obligation  which  he  has 
taken  in  satisfaction  of  a  prior  demand,  is  usurious  and  therefore 
void,  in  order  to  avoid  the  effect  of  such  obligation  as  a  satisfac- 
tion of  the  prior  demand.  La  Farge  v.  Herter,  5  Seld.,  241.a  But 
see  Vilas  v.  Janes,  1  Oomst.,  274,  in  which  some  of  the  judges 
said  that  a  usurious  agreement  to  extend  the  time  of  payment 
will  not  discharge  the  surety.  2  Am.  Lead.  Oases,  420,  4th  ed. 
Hunt  v.  Bloomer,  5  Duer,  202. 

There  is  said  to  be  a  distinction  between  an  executory  usurious 
consideration  for  an  agreement  to  extend  the  time  of  payment, 
and  that  of  an  executed  one  in  which  the  consideration  for  the 
extension  of  the  time  has  been  actually  paid.  In  the  latter  case 
it  is  said  that  the  surety  is  discharged,  because  the  acceptance  of 
the  money  by  the  creditor  would  estop  him  from  prosecuting  his 
claim  until  the  expiration  of  the  time  agreed  on.  While  in  the 
former  case  the  usurious  consideration  could  not  be  recovered  if 
sued  for,  and  the  usurious  agreement  is  therefore  not  binding 
upon  either  party.  See  2  Am.  Lead.  Oases,  420,  421,  4th  ed. 
There  must  be  a  valid  agreement  for  the  extension  of  the  time  or 
the  surety  will  not  be  discharged.  Draper  v.  Bomeyn,  18  Barb., 
166.  A  mere  gratuitous  promise  to  extend  the  time  "for  some 
days,"  will  not  have  that  effect.  II. 

A  mere  voluntary  promise,  or  an  agreement  without  any  con- 
sideration to  extend  the  time  of  payment,  will  not  discharge  the 
surety,  because  such  agreement  is  not  binding,  and  does  not  pre- 
vent immediate  proceedings  upon  the  debt  due  from  the  principal. 
Reynolds  v.  Ward,  5  Wend.,  501;  Fulton  v.  Matthews,  15  Johns., 
433;  Hunt  v.  Bloomer,  5  Duer,  202.b 

(a)  Note  171.        (6)  Note  ITS 
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SECTION  V. 

EIGHTS   OF  A   SURETY   AGAINST   HIS   PRINCIPAL. 

A  mere  surety  cannot  recover  of  the  principal  until  he  has  paid 
the  demand  either  in  money,  or  he  has  in  some  other  manner 
satisfied  the  indebtedness.  Powell  v.  Smith,  8  Johns.,  249;  Elwood 
v.  Deifendorf,  5  Barb.,  398;  Jones  v.  East  Society,  &c,  21  Barb., 
161.  An  extinguishment  of  the  debt  by  giving  a  negotiable  note, 
if  received  in  satisfaction  of  a  judgment  against  the  principal,  or 
a  conveyance  of  land  will  enable  a  surety  to  recover  the  amount 
paid.  Witherby  v.  Mann,  11  Johns.,  518;  Bonney  v.  Seeley,  2 
Wend.,  481.  But  he  can  recover  no  more  than  the  amount  actu- 
ally discharged.  II.  There  are  cases,  however,  as  we  have  seen, 
ante,  371,  in  which  the  surety  may  recover  whenever  he  has 
incurred,  or  been  subjected  to  a  liability,  if  the  agreement  is  so 
made. 

A  surety,  upon  payment  of  the  debt,  has  a  right  to  the  bene- 
fit of  all  the  collateral  securities  held  by  the  creditor.  Schroeppel 
v.  Shaw,  3  Oomst.,  446;  Goodyear  v.  Watson,  14  Barb.,  481; 
Olason  v.  Morris,  10  Johns.,  524;  Ontario  Bank  v.  Walker,  1 
Hill,  652 ;  Corey  v.  White,  3  Barb.,  12 ;  Mathews  v.  Aikin,  1  Oomst., 
595.*a  Where  a  creditor  receives  from  his  principal  debtor,  col- 
lateral security  of  sufficient  value  to  pay  the  debt,  the  surety  is 
discharged  if  the  security  be  surrendered  without  his  consent. 
Pitts  v.  Congdon,  2  Oomst.,  352.  The  remedy  of  a  surety  against 
his  principal,  on  payment  of  the  debt,  is  not  on  the  original 
security,  but  by  an  action  for  money  paid  for  his  principal.  JElwood 
V.  Deifendorf,  5  Barb.,  398. 

A  judgment  and  an  execution  against  the  person  of  the  surety, 
and  an  arrest  and  imprisonment  thereon,  and  a  discharge  of  the 
surety  under  an  insolvent  law,  will  not  sustain  an  action  in  his 
favor  against  the  principal  for  the  amount  of  the  debt.  Powell  v. 
Smith,  8  Johns.,  249.  When  the  contract  of  indemnity  of  the 
principal  is  broken,  and  the  surety  is  liable,  he  may  pay  the 
money  without  suit,  and  recover  against  his  principal.  Mauri  v. 
Heffeman,  13  Johns.,  58.  If  a  surety  knows  that  a  claim  made 
by  a  creditor  of  his  principal  is  just,  he  has  no  right  to  interpose 
a  defense  to  a  suit  brought  against  him  as  surety  and  litigate  the 
same.  If  he  does  so,  and  fails  in  the  suit,  he  cannot  recover  of 
his  principal  the  costs  paid  by  him.  He  is  only  entitled  to  recover 
the  costs  of  a  judgment  by  default.  Holmes  v.  Weed,  24  Barb.,  546 ; 
Short  v.  Kalloway,  11  Ad.  &  Ell.,  28;  Bleaden  v.  Charles,  7  Bing., 
246.  In  order  to  prevent  injustice,  the  law  will  imply  a  promise 
to  indemnify,  in  favor  of  a  surety  against  his  principal,  if  none  is 
expressed.  Holmes  v.  Weed,  19  Barb.,  128;  Jones  v.  East  Society, 
&c,  21  Barb.,  161.  Where  a  surety  is  sued,  and  a  judgment  b 
recovered  against  him,  without  any  defense  having  been  inter- 
posed, such  judgment  will  not  be  sufficient  evidence  of  the  amount 
for  which  the  principal  is  liable  to  the  surety.  King  v.  Norman, 
4  Man.,  Grang.  &  Scott,  884. 

*  Lewis  v.  Pdhner,  1  Tiff.,  2*71 ;        (o)  Note  119. 
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SECTION  VL 

RIGHTS   AND   LIABILITIES    OF    OO-SUHETIES. 

Where  two  persons  agree,  equally  to  bear  and  pay  the  losses  and 
damages  which  may  be  sustained  in  consequence  of  one  of  them 
becoming  special  bail  for  a  third  person,  and  after  they  have 
equally  contributed  to  the  payment  of  the  debt,  one  of  them  is 
refunded  the  amount  paid  by  him,  he  is  answerable  to  the  othei 
for  a  moiety  of  the  money  received  by  him.  Smith  v.  Hides,  5 
Wend.,  48;  Smith  v.  Hicks,  1  Wend.,  202.  Several  sureties  who 
sign  a  note  of  the  principal  at  his  request,  at  different  times,  with- 
out communication  with  each  other,  are  bound  to  contribute 
equally  to  the  payment  of  the  note  in  case  of  failure  of  the  prin- 
cipal. And  where  the  first  of  such  sureties  pays  the  whole  note, 
he  may  recover  from  the  last  his  proportion  of  the  amount  so 
paid.  Norton  v.  Coons,  2  Seld.,  33.  But  where  a  party  signs  a 
note  as  the  surety  of  an  other,  and  subsequently  a  third  person 
affixes  his  name  also  as  maker,  adding  to  his  signature,  the  words 
"surety  for  the  above  parties,"  the  first  surety,  although  he  pays 
the  note,  cannot  compel  contribution  against  the  second  surety, 
unless  it  is  made  satisfactorily  to  appear  that  the  second  surety 
intended  to  place  himself  in  the  relation  of  co-surety  with  the  first 
surety.  Harris  v.  Warner,  13  Wend.,  400;  Warner  v.  Price,  3 
Wend.,  397.  Where  two  persous  sign  a  written  obligation  as 
sureties,  and  there  is  a  verbal  agreement  between  them  prior  to 
signing,  or  cotemporaneously  with  it,  that  one  of  them  will 
indemnify  the  other  from  loss  in  consequence  of  his  signing,  the 
party  so  verbally  indemnifying,  cannot  call  on  the  co-surety  for 
contribution.  Barry  v.  Ransom,  2  Kern.,  462. 

One  of  several  co-sureties  who  pays  the  debt,  may  call  upon 
the  other  sureties  for  contribution,  whether  they  were  bound 
jointly  or  severally,  and  whether. by  the  same  or  by  different 
instruments;  and  although  they  became  sureties  for  the  same 
debt  at  different  times.  Norton  v.  Coons,  3  Denio,  130;  S.  C,  2 
Seld.,  33. 

The  right  of  one  surety  to  contribution  from  his  co-surety,  in 
the  absence  of  an  express  agreement  between  them,  arises  from 
payment  by  him  of  a  demand  against  the  principal,  which  they 
were  equally  under  legal  obligation  to  pay.  Tobias  v.  Rogers,  3 
Kern,  59.  When  one  surety  is  discharged,  pursuant  to  a  bankrupt 
law,  from  his  obligation  to  answer  for  the  demand  against  the 
principal,  he  is  not  liable  to  his  co-surety  for  contribution.  lb. 
Where  one  of  several  sureties  takes  from  his  principal  a  chattel 
mortgage,  to  indemnify  him  for  becoming  such  surety,  and  he 
afterwards  discharges  the  same  without  the  consent  of  his  co- 
sureties he  will,  by  that  act,  be  prevented  from  calling  upon  any 
or  all  of  them  for  contribution.  Ramsey  v.  Lewis,  30  Barb.,  403; 
Elwood  v.  Deifendorf,  5  Barb.,  398. 

Sureties,  though  sued  alone  may  avail  themselves  of  any  de- 
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fense  which  might  be  set  up  by  the  principal.  Scroggin  v.  Holland, 
1  Bennett  (16  Mis.),  419. 

A  bond  by  which,  after  reciting  the  partnership  of  A.  and  B., 
one  0.  becomes  surety  for  such  sums  as  should  be  advanced  to 
meet  bills  drawn  by  A.  and  B.,  or  either  of  them,  was  held  not 
to  extend  to  bills  drawn  by  A.  after  the  death  of  B.  Simson  v. 
Cooke,  1  Bing.,  452.  A  judgment,  rendered  against  a  surety  in  a 
bond  as  well  as  the  principal,  for  an  amount  exceeding  the  pen- 
alty, is  erroneous.  Bayner  v.  Clark,  7  Barb.,  581 ;  Clark  v.  Bush. 
3  Cow.,  151;  Fairlie  v.  Lawson,  5  Cow.,  424. 

Where  a  surety  signs  a  bond  for  several  principals,  and  one 
of  them  requests  a  third  person  to  advance  the  money  which 
is  required  to  be  paid  by  such  bond,  and  the  money  is  accord- 
ingly advanced,  such  third  person  may  recover  the  amount  of 
the  principals,  but  the  surety  is  not  liable  on  a  promise  by  the 
principals  to  repay.  Elmendorph  v.  Tappen,  5  Johns.,  176. 

SECTION  VII. 

CONTINUING   GUARANTIES. 

Whether  a  guaranty  is  to  be  construed  as  a  continuing  gua- 
ranty depends  upon  the  language  and  the  intention  of  the  parties. 
When  the  language  is  explicit,  the  language  will  control  the 
construction,  but  when  it  is  ambiguous,  parol  evidence  may  be 
given  to  show  the  intention.  It  is  a  general  rule,  that  the  con- 
struction is  to  be  favorable  to  the  sureties,  though  this  must  not  be 
understood  to  mean  that  there  can  be  a  departure  from  the  law 
to  favor  them.  The  words  "all  liabilities  to  be  incurred"  create 
a  continuing  guaranty;  and  the  words  "all  liabilites  incurred" 
may  be  explained  as  referring  to  future  liabilites,  by  extrinsic  evi- 
dence that  there  were  no  existing  liabilites.  Agawam  Bank  v. 
Strever,  4  E.  P.  Smith,  502.  But  a  promise  to  pay  for  all  the 
goods  that  A.  may  want  of  B.,  is  not  a  continuing  guaranty. 
Whitney  v.  Groot,  24  Wend.,  82.  So  a  letter  in  these  words:  "I 
hereby  agree  to  guaranty  to  you  the  payment  of  such  an  amount 
of  goods  at  a  credit  of  one  year  interest  after  six  months,  not 
exceeding  five  hundred  dollars,  as  you  may  credit  to  J.  H.  P.,"  is 
not  a  continuiug  guaranty,  but  is  exhausted  by  a  single  purchase 
to  the  amount  mentioned.  Fellows  v.  Printess,  3  Denio,  512. 

A  guaranty  was  as  follows :  "  I  will  be  responsible  for  what 
stock  A.  has  had,  or  may  want  hereafter,  to  the  amount  of  five 
hundred  dollars,"  and  this  was  held  to  be  a  continuing  guaranty. 
Gates  v.  McKee,  3  Kern.,  232;  Kludge  v.  Judson,  10  E.  P. 
Smith,  64. 

In  an  action  against  a  surety,  where  the  defendant's  character, 
as  such  surety,  appears  on  the  face  of  the  instrument,  the  com- 
plaint must  be  special,  and  no  recovery  can  be  had  under  the 
money  counts.  Butler  v.  Bawson,  1  Denio,  105 ;  Wells  v.  Girling, 
8  Taunt.,  737. 
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SECTION  VIII. 

EIGHTS   OF   SURETIES   AGAINST   THIRD    PERSONS. 

A  mere  surety  for  a  debt  will  not  be  bound  by  a  judgment 
rendered  in  a  suit  between  his  principal  and  the  creditor,  even 
though  the  suit  was  conducted  exclusively  by  the  surety  as  the 
agent  of  the  principal.  Jackson  v.  Griswold,  4  Hill,  522.  It 
seems  that  it  would  be  otherwise,  if  the  surety  voluntarily  came 
in  and  litigated  the  cause  as  surety,  in  the  name  of  the  principal, 
with  the  assent  of  the  creditor.  lb.  If,  in  such  an  action,  a  judg- 
ment is  rendered  declaring  against  the  validity  of  the  debt,  that 
will  discharge  the  surety,  because  his  liability  ceases  whenever 
the  debt  of  the  principal  is  extinguished.  lb.  A  surety  in  a 
usurious  contract  may  set  up  the  usury  as  a  defense,  even  when 
the  principal  refuses  to  make  such  a  defense.  Morse  v.  Hovey,  9 
Paige,  197.  Where  an  agent  is  employed  to  borrow  money  for 
public  purposes,  and  he  gives  sureties  for  the  proper  discharge 
of  his  duties,  the  sureties  will  not  be  liable  for  any  sum  beyond 
that  named  in  the  bond,  although  the  agent  may  obtain  a  larger 
sum  by  false  statements  as  to  the  amount  which  he  is  authorized 
to  receive.  Supervisors  of  Rensselaer  v.  Bates,  3  B.  P.  Smith,  242. 

Sureties  cannot  be  concluded  by  a  fabricated  account  of  their 
principal  with  his  creditors ;  they  may  always  inquire  into  the 
validity  and  truth  of  the  transaction  between  them.  United  States 
v.  Boyd,  5  How.  U.  S.,  29.  A  sheriff  who  had  taken  a  bond 
with  sureties,  for  the  liberties  of  the  jail  granted  to  a  prisoner 
in  execution,  was  sued  for  an  escape,  and  a  judgment  recov- 
ered against  him.  He  gave  notice  of  the  suit  to  the  sureties, 
and  the  suit  was  regularly  defended  by  the  sheriff,  aided  by 
the  sureties.  The  sheriff  afterwards  brought  an  action  on  the 
bond  for  his  indemnity;  and  it  was  held  that  the  recovery  in 
the  former  suit  was  conclusive  evidence  in  the  suit  on  the  bond*; 
and  that  the  defendants  could  not,  on  the  trial  of  the  suit 
against  them  on  the  bond,  controvert  the  fact  of  the  escape. 
Kip  v.  Brigham,  6  Johns.,  158 ;  Duffield  v.  Scott,  3  Term,  374 ;  Kip 
y.  Brigham,  7  Johns.,  168 ;  ante,  124.  Where  the  obligors  have 
notice  of  the  suit  in  which  the  expenses  are  incurred,  they  are 
bound  to  defend  it ;  and  if  they  do  not,  the  recovery  is  conclu- 
sive against ,  them.  Trustees  of  Neivburgh  v.  Galatian,  4  Cow., 
340 ;  Beers  v.  Pinney,  12  Wend.,  309 ;  Hale  v.  Andrns,  6  Oow., 
225  ;  Stone  v.  Hooker,  9  Oow.,  154.  A  bond  given  to  imdemnify 
for  an  escape  after  it  has  happened,  is  good.  Given  v.  Driggs,  1 
Oaines,  450.  When  parties,  whether  principal  or  sureties,  stipu- 
late to  pay  a  third  person,  or  indemnify  the  debtor,  a  verdict 
against  the  latter,  by  reason  of  their  default,  is  at  least  prima 
facie,  not  to  say  conclusive  evidence  against  them,  without  their 
having  been  notified  of  the  former  suit.  Lee  v.  GlarTt,  1  Hill,  56  : 
Holmes  v.  Weed,  19  Barb.,  128.  In  order  to  make  a  judgment 
recovered  on  such  claim  or  demand  conclusive  against  the 
indemitor,  he  must  have  notice  of  the  suit,  and  an  opportunity 
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to  defend.  Aberdeen  v.  Blackmar,  6  Hill,  324.  The  omission  to 
give  notice,  however,  does  not  go  to  the  right  of  action  in  the 
contract  of  indemnity ;  but  merely  affects  the  question  as  to  the 
burthen  of  proof.  lb.  In  a  suit  againt  one  ou  a  joint  and  several 
promise  of  indemnity  by  two,  notice  to  one  is  notice  to  both. 
Bartlett  v.  Campbell,  1  Wend.,  50 ;  Westervelt  v.  Smith,  2  Duer, 
449.a  But  notice  to  the  principal  is  not  always  notice  to  the 
sureties.  The  defendants  were  sureties  in  a  bond  to  the  sheriff, 
that  their  principal,  0.  H.,  should  "  well  and  faithfully,  in  all 
things,  perform  and  execute  the  duties  of  deputy  sheriff  without 
fraud,  deceit  or  oppression."  A  judgment  was  recovered  against 
the  sheriff  for  the  alleged  misconduct  of  such  deputy,  in  a  suit 
of  which  such  deputy  had  notice,  with  a  request  to  defend ;  but 
his  sureties  had  no  notice.  In  an  action  upon  the  bond  against 
the  sureties,  it  was  held  that  they  were  at  liberty  to  prove  facts 
which  would  have  established  a  good  defence  in  the  action  against 
the  sheriff.  Thomas  v.  Hubbell,  1  E.  P.  Smith,  405;  Douglass  v. 
Howland,  24  Wend.,  35.b  A  notice  by  a  sheriff,  of  a  suit  against 
him,  to  the  obligees  of  a  bond  for  the  limits,  to  charge  the 
obligors  with  the  effect  of  such  notice,  must  be  such  as  to  give 
them  a  fair  opportunity  to  interpose  a  defense.  When  an 
obligor,  under  such  circumstances,  does  appear  in  season  to  make 
a  defense,  although  the  notice  given  to  him  is  short,  he  will 
not  be  allowed  to  allege  a  want  of  due  notice.  Riley  v.  Seymour, 
1  Wend.,  143.  In  an  action  upon  a  bond  given  to  bankers,  con- 
ditioned for  the  fidelity  of  a  clerk,  entries  of  the  receipt  of  sums 
of  money  made  by  the  clerk  in  books  kept  by  him  in  the  dis- 
charge of  his  duty  as  clerk,  are,  after  his  death,  evidence  against 
his  sureties  of  the  fact  of  the  receipt  of  the  money.  Whitnash 
v.  George,  8  Barn.  &  Cress.,  556 ;  Goss  v.  Wailington,  3  Brod.  & 
Bing.,  132. 

*  A  bond  reciting  a  conveyance  of  land,  and  covenanting  to 
indemnify  and  save  harmless  the  obligee  against  all  actions 
brought  for  the  recovery  of  the  land,  and  against  all  costs  and 
expenses  in  consequence,  is  an  indemnity  only  against  all  lawful 
claims,  and  a  complaint  which  merely  alleges  a  breach  by  assign- 
ing the  bringing  of  a  suit  without  alleging  title  in  the  party 
prosecuting,  will  not  give  a  right  to  recover.  Luddington  v.  Pulver, 
6  Wend.,  404.  A  guaranty  of  an  act  which  is  illegal  is  void. 
Swift  v.  Beers,  3  Denio,  70.  It  is  a  general  rule,  that  where  the 
principal  is  not  liable  the  surety  will  not  incur  a  liability.  But 
there  are  exceptions  to  this  rule,  and  a  surety  will  be  liable  if  he 
guaranties  the  performance  of  an  agreement  by  a  married  woman, 
though  she  is  not  liable  to  an  action  for  refusing  to  perform  it. 
Kimball  v.  Newell,  7  Hill,  116.  So  a  surety  for  an  infant  will  be 
liable  on  his  contract,  although  the  infant  has  a  legal  right  to 
avail  himself  of  infancy  as  a  defense. 

So,  if  a  person  undertakes  for  the  act  of  a  stranger,  he  must 
procure  the  act  to  be  done  or  respond  in  damages.  HesTceth  v. 
Gray,  Say.,  185. 

(a)  Note  180.    (b)  Thomas  v.  HubbeO,  8  Tiff.,  120. 
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SECTION  IX 

CONDITIONAL   LIABILITIES. 

Guaranties  for  the  payment  of  debts  are  sometimes  absolute 
ind  sometimes  conditional. 

Where  the  surety  promises  to  pay  upon  condition  that  the 
amount  cannot  be  collected  of  the  principal  debtor,  it  is  neces- 
sary to  resort  to  the  principal  debtor  and  attempt  to  collect  it  of 
him  before  an  action  will  lie  against  the  surety.  A  guaranty 
that  a  note  is  collectible  of  the  maker,  requires  tbe  holder  to 
attempt  to  collect  it  of  such  maker  before  the  surety  can  be  made 
liable  on  his  guaranty.  Taylor  v.  Bullen,  6  Cow.,  624 ;  Oumpston 
v.  McNair,  1  Wend.,  457.  A  guaranty  in  these  terms,  "I  war- 
rant this  note  good,"  requires  an  attempt  to  collect  the  demand 
of  the  maker,  by  process  of  law,  before  the  surety  is  liable. 
Curtis  v.  Smallman,  14  Wend.,  231 ;  Cooke  v.  Nathan,  16  Barb., 
342 ;  Van  Derveer  v.  Wright,  6  Barb.,  547.       ' 

So  a  guaranty,  "  I  guarantee  the  collection  of  the  within  note," 
requires  the  plaintiff  to  show  diligence  in  attempting  to  collect 
of  the  indorser  and  maker,  or  he  cannot  recover  of  the  surety. 
Loveland  v.  Shepard,  2  Hill,  139 ;  MoaTdey  v.  Biggs,  19  Johns.,  69; 
Burt  v.  Horner,  5  Barb.,  501.  Where  a  party,  on  transferring  a 
note,  guarantees  the  collection  thereof,  and  the  maker,  before  it 
becomes  due,  absconds  from  the  state,  leaving  no  property  here, 
the  holder  is  not  bound  to  follow  him  out  of  the  state,  nor  to 
issue  an  attachment,  or  commence  any  action  against  him,  before 
suing  upon  the  guaranty.  Coolie  v.  Nathan,  16  Barb.,  342 ;  White 
v.  Case,  13  Wend.,  543.  Though,  if  the  maker  leaves  property  in 
this  state,  the  holder  must  attempt  to  collect  the  debt  by  attach- 
ment before  the  guarantor  is  liable.  Io.  But  in  an  other  case,  it 
was  held,  that  if  the  debtor  resides  out  of  the  state  at  the  time 
of  giving  the  note,  and  continues  to  reside  there,  and  has  property 
at  the  place  of  his  residence,  it  is  the  duty  of  the  holder  to  prose- 
cute him  there  before  he  can  have  recourse  to  the  guarantor. 
Burt  v.  Horner,  5  Barb.,  501. 

An  action  will  not  lie  on  a  promise  by  one  to  indemnify  and 
save  an  other  harmless  from  all  loss  which  he  may  sustain  in  con- 
sequence of  making  advances  to  a  third  person  at  the  request  of 
the  promisor,  without  showing  an  ineffectual  attempt  to  coerce 
payment  from  the  party  to  whom  the  advances  were  made,  or 
that  endeavors  to  collect  the  money  from  him  would  have  been 
useless,  by  reason  of  his  insolvency  or  otherwise.  Ward  v.  Fryer, 
19  Wend.,  494.  Where  the  collection  of  a  promissory  note  is 
guaranteed,  the  person  to  whom  it  is  delivered,  if  the  note 
is  unpaid  at  its  maturity,  is  bound  to  proceed  with  prompt  dili- 
gence to  enforce  its  payment.  This  is  a  duty  which  he  owes  to 
the  guarantor.  If  he  neglects  or  violates  this  duty,  he  takes 
upon  himself  the  risk  of  the  collection  of  the  note,  and  dis- 
charges the  guarantor.  Hart  v.  Hudson,  6  Duer,  294."  He  violates 
this  duty  if,  after  commencing  a  suit  against  the  maker  of  the 

(a)  Note  181. 
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note  he  discontinues  it,  and  takes  from  him  a  new  note  or  other 
security  for  its  amount,  payable  on  a  future  day,  without  the 
consent  or  knowledge  of  the  guarantor.  lb. ;  and  see  3  Abb. 
Dig.,  250,  251,  252,  253,  where  the  cases  are  collected. 

Where  the  guaranty  is  absolute  for  the  payment  of  the  debt, 
no  evidence  need  be  given  that  an  attempt  has  been  made  to  col- 
lect the  amount  from  the  principal  debtor. 

The  circumstances  and  the  phraseology  of  each  case  may  be. 
different  from  that  of  similar  cases,  but  whenever  the  guaranty 
is  an  absolute  one,  the  surety  is  liable  without  any  resort  to  the 
principal  debtor  in  the  first  instance. 

Upon  a  guaranty  that  "all  drafts  drawn  by  A.  will  be  duly 
honored  and  paid  by  me,  should  he  meet  with  any  misfortune 
that  he  will  not  be  able  to  do  it  himself,"  the  guarantor  under- 
takes to  pay  the  amount  of  the  drafts  if  A.  shall  not  be  able  to 
do  it  himself.  It  is  not  therefore  necessary  for  the  acceptors 
to  prove  that  they  have  exhausted  their  remedy  against  A.  It 
is  only  necessary  to  show  that  the  drafts  were  not  paid  when 
they  became  due.  Grant  v.  Hotchkiss,  26  Barb.,  63;  and  see 
Curtis  v.  Smallman,  14  Wend.,  231 ;  Cooke  v.  Nathan,  16  Barb., 
342;  Torry  v.  Sadley,  27  Barb.,  192;  Bank  of  New  York  v. 
Livingston,  2  Johns.  Oas.,  409;  Mann  v.  JSckford,  15  Wend.,  502; 
Van  Rensselaer  v.  Miller,  Hill  &  Denio,  237 ;  Clark  v.  Burdett, 
2  Hall,  197 ;  and  see  3  Abb.  Dig.,  252,  and  cases  cited. 

If  the  surety  agrees  that  his  principal  shall  pay  on  demand, 
the  demand  is  a  condition  precedent  to  his  liability.  Nelson  v. 
Bostwick,  5  Hill,  37;  Douglass  v.  Bathbone,  5  Hill,  143.  The 
statute  of  limitations  is  a  valid  defense  in  behalf  of  a  surety, 
whether  the  statute  operates  upon  the  agreement  of  the  surety 
or  upon  the  liability  of  the  principal  debtor. 

The  construction  of  a  guaranty  is  like  that  of  all  other  con- 
tracts. The  intention  of  the  parties  is  to  be  ascertained,  and 
when  that  it  is  done,  such  intention  is  to  be  carried  into  effect,  if 
consistent  with  the  rules  of  law.  There  must  be  a  valid  con- 
sideration, or  the  contract  will  not  be  obligatory;  and  in  those 
cases  affected  by  the  statute  of  frauds,  the  consideration  must 
formerly  have  been  expressed  on  the  face  of  the  guaranty. 

Before  the  enactment  of  the  Oode,  §§  111,  112,  ante,  20,  an 
action  could  not  have  been  brought  in  the  name  of  the  beneficial 
owner  of  a  chose  in  action  which  was  not  negotiable.  But  now 
every  action  of  that  kind  may  be  brought  in  the  name  of  the  real 
party  in  interest.  And  when  a  general  guaranty  has  been  given, 
and  a  right  of  action  exists,  upon  which  an  action  may  be  main- 
tained, such  guaranty  or  right  of  action  may  be  assigned  so  as 
to  authorize  an  action  in  the  name  of  the  assignee.  Cooper  v 
Dedrick,  22  Barb.,  516;  McLaren  v.  Watson,  26  Wend.,  425;  S.  C. 
19  Wend.,  557;  Miller  v.  Gaston,  2  Hill,  188;  ante,  91.  An 
assignee  takes  the  demand,  however,  subject  to  all  the  conditions 
and  equities  which  bound  the  assignor.  Ante,  93. 
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CHAPTER  VH. 

BEULS   OF   EXCHANGE    AND   PROMISSORY   NOTES. 

SECTION  I. 

GENERAL   PRINCIPLES   AND    DEFINITIONS. 

Bills  of  exchange  and  promissory  notes  are  so  much  alike,  in 
many  respects,  that  a  separate  discussion  of  each  subject  would 
lead  to  a  useless  repetition.  For  that  reason  they  will  be  treated 
of  together,  though  the  peculiarities  of  each  will  be  pointed  out 
with  distinctness.  In  the  first  place  a  definition  will  be  given  of 
the  more  important  terms  which  are  used  in  relation  to  bills  and 
notes.  In  this  definition  nothing  more  is  intended  to  be  stated 
than  merely  to  define  the  terms  employed.  But  in  a  subsequent 
place,  the  rights  and  duties  of  the  parties  to  a  bill  or  note  will  be 
discussed  and  illustrated  by  a  reference  to  the  adjudged  cases. 

A  bill  of  exchange  is  a  written  order  or  request  by  one  person 
to  an  other,  for  the  payment  of  a  particular  sum  of  money  at  a 
specified  time,  absolutely  and  at  all  events,  to  the  person  named 
in  the  bill  as  payee.  A  bill  of  exchange  is  sometimes  termed  a 
draft  in  popular  language.  Both  names  signify  the  same  thing, 
and  the  same  rules  of  law  are  applicable  to  the  instrument,  by 
whatever  name  it  may  be  called. 

A  promissory  note  is  a  written  promise  by  one  person  for  the 
payment  of  money  to  an  other  person  therein  named,  at  an  other 
specified  time,  absolutely  and  at  all  events. 

A  check  is  an  inland  bill  of  exchange  drawn  upon  a  bank  01 
a  banker,  and  payable  to  the  bearer  or  to  the  order  of  the  payee. 

A  bank  Mil  or  note  is  simply  a  promissory  note,  made  and  issued 
by  a  bank  or  a  banker,  and  payable  to  the  bearer  on  demand. 

Bills  of  exchange  are  either  foreign  or  inland ;  they  are  foreign 
when  drawn  by  a  person  in  one  state  or  country  upon  a  person 
in  an  other  state  or  country,  and  they  are  inland,  when  both  the 
drawer  and  the  drawee  reside  in  the  same  state  or  country,  and 
when  both  drawn  and  payable  in  the  same  state  or  country, 
though  accepted  abroad. 

Bills  drawn  by  a  resident  of  one  state  of  the  Union  upon  a 
resident  of  an  other  state  therein,  will  be  considered  a  foreign 
bill,  and  subject  to  the  rules  which  are  applicable  to  such  bills. 
Bills  and  notes  are  divided  into  those  which  are  negotiable,  and 
those  which  are  not  negotiable.     A  negotiable  instrument  is  one 
which  may  be  transferred  by  indorsement,  or  delivery,  so  as  to 
give  a  right  of  action  to  the  person  to  whom  it  is  so  indorsed  or  ' 
delivered  in  his  own  name,  and  upon  the  instrument  so  trans-  < 
ferred.    The  rules  of  the  common  law  did  not  permit  ordinary! 
unnegotiable  choses  in  action  to  be  assigned  by  one  person  to  an 
other,  so  as  to  authorize  an  action  in  the  name  of  the  assignee. 
But  the  Code,  §§  111,  112,  113,  has  changed  the  rule ;  and  now 
every  action  must  be  brought  in  the  name  of  the  person  who 
is  the  real  party  in  interest. 
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The  term  negotiable  instrument  has  a  definite  signification  in 
the  law  merchant.  And  the  meaning  of  the  term  has  not  been 
changed  by  the  Code.  A  note  payable  in  chattels  may  now.be 
assigned,  and  the  assignee  may  enforce  its  collection  in  his  own 
name;  but,  that  fact  will  not  render  the  note  a  negotiable  one. 
For  all  purposes,  and  as  to  all  the  rights  of  the  parties  to  bills 
and  notes,  the  law  in  relation  to  negotiability  remains  unchanged, 
except  in  the  single  fact  that  actions  may  now  be  brought  in  the 
name  of  the  party  interested  in  them. 

In  a  bill  of  exchange,  there  are  usually  three  original  parties, 
the  drawer,  the  payee,  and  the  drawee,  who,  after  acceptance, 
becomes  the  acceptor.  In  a  promissory  note,  there  are  but  two 
original  parties,  the  maker  and  the  payee.  In  a  bill  of  exchange 
the  acceptor  is  in  contemplation  of  law,  the  primary  debtor. 
When  a  negotiable  note  has  been  indorsed  by  the  payee,  then 
there  occurs  a  striking  resemblance  in  the  relations  of  the  parties 
upon  both  instruments,  although  they  are  not  in  all  respects 
identical.  The  indorser  of  a  note  stands  in  the  same  relation  to 
the  subsequent  parties  to  it  as  the  drawer  of  a  bill ;  and  the 
maker  of  a  note  is  under  the  same  liabilities  as  the  acceptor  of  a 
bill.  The  maker  is  the  principal  debtor  in  a  promissory  note, 
who  signs  it  as  such  on  the  face  of  the  note,  and  promises  to 
pay  it  when  due. 

The  payee  is  the  person  to  whom  a  promissory  note  is  made 
payable,  or  the  person  in  whose  favor  a  bill  of  exchange  is 
drawn. 

An  indorser  is  one  who  writes  his  name  on  a  bill  of  exchange, 
or  a  promissory  note,  or  other  negotiable  paper.  He  undertakes 
to  be  responsible  to  the  holder  for  the  amount  of  the  bill  or  note, 
if  the  latter  shall  make  a  legal  demand  of  the  payer,  and  in 
default  of  payment  give  proper  notice  to  such  indorser.11  An 
indorsee  is  the  person  in  whose  favor  an  indorsement  is  made. 

The  liolder  of  a  bill. of  exchange  or  of  a  promissory  note,  is  the 
person  who  is  legally  in  possession  of  it,  either  by  indorsement 
or  delivery,  or  both,  and  entitled  to  receive  payment  either  from 
the  drawer  or  acceptor,  or  the  maker. 

The  drawer  is  the  person  who  makes  a  bill  of  exchange.  The 
drawee  is  the  person  to  whom  a  bill  of  exchange  is  addressed,  and 
who  is  requested  to  pay  the  amount  of  money  therein  mentioned. 

The  acceptor  is  the  person  who  agrees  to  pay  a  bill  of  exchange 
drawn  upon  him.  Acceptance  is  the  act  by  which  the  drawee  or 
other  person  evinces  his  assent  or  intention  to  comply  with,  and 
be  bound  by  the  request  contained  in  a  bill  of  exchange  to  pay 
the  same;  or,  in  other  words,  it  is  an  engagement  to  pay  the  bill 
when  due.  An  indorsement  is  the  act  of  writing  the  indorser's 
name  upon  the  back  of  a  bill  of  exchange  or  a  promissory  note. 
It  also  signifies  the  writing  of  the  indorser. 

An  illustration  of  the  use  of  a  bill  of  exchange  may  render  the 
subject  more  intelligible.  If  A.,  living  in  New  York,  wishes  to 
receive  one  thousand  dollars,  which  await  his  orders  in  the  hands 

(a)  Note  182. 
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of  B.,  in  London,  he  applies  to  0.,  going  from  New  York  to  Lon- 
don, to  pay  him  one  thousand  dollars,  and  take  his  draft  on  B. 
for  that  sum,  payable  at  sight. 

This  is  an  accommodation  to  all  parties,  A.  receives  his  debt 
for  transferring  it  to  0.,  who  carries  his  money  across  the  Atlan- 
tic in  the  shape  of  a  bill  of  exchange,  without  any  danger  or  risk 
in  the  transportation;  and  on  his  arrival  at  London,  he  presents 
the  bill  to  B.  and  is  paid.  This  illustration  introduces  all  the 
parties  to  a  bill  of  exchange.  A.,  who  draws  the  bill,  is  called 
the  drawer,  B.,  to  whom  it  is  addressed,  is  called  the  drawee,  and 
on  acceptance  he  becomes  the  acceptor;  0.,  to  whom  the  bill  is 
made  payable,  is  called  the  payee.  As  the  bill  is  payable  to  0. 
or  his  order,  he  may,  by  indorsement,  direct  the  bill  to  be  paid  to 
D.,  and  in  that  case  0.  becomes  the  indorser,  and  D.,  to  whom  the 
bill  is  indorsed,  is  called  the  indorsee  or  holder.  It  is  important 
to  be  remembered  that  the  acceptor  of  a  bill  of  exchange  is  the 
principal  debtor,  while  the  indorsers  are  regarded  as  mere  sureties, 
and  even  the  drawer  of  the  bill  is  regarded  as  a  mere  surety  for 
the  acceptor.  The  maker  of  a  note  and  the  acceptor  of  a  bill  are 
always  the  principal  debtors  so  far  as  the  holder  of  the  paper  is 
concerned.  The  holder,  however,  may  recover  the  amount  of  the 
bill  of  either  or  all  the  parties  to  it,  unless  he  is  himself  a  party, 
when  he  may  recover  against  all  who  are  liable  on  the  paper 
prior  to  himself,  though  he  cannot  recover  as  against  those  who 
become  parties  to  it  subsequently  to  himself,  unless  there  is  some 
special  agreement  to  authorize  it. 

section  n. 

PARTIES   TO  A    BILL   OE   NOTE. 

A  bill  or  note  is  a  contract,  and  the  assent  of  the  parties  is  as 
requisite  in  making  such  a  contract  as  in  making  any  other. 
There  must  be  legal  capacity  to  assent  or  the  contract  will  not  be 
"  binding.  See  ante,  83,  111.  The  presumption  is  that  all  persons 
are  capable  of  contracting,  unless  they  are  declared  incapable  by 
law.  The  disability  or  want  of  legal  capacity  is  an  exception  to 
the  general  rule,  and  it  must  be  pleaded  and  established  by  evi- 
dence to  be  available  as  a  defence  to  an  action  on  a  bill  or  note. 
As  a  general  rule,  every  person  who  is  capable  of  making  a 
valid  contract  in  relation  to  other  matters  is  equally  capable  of 
making  a  valid  bill  or  note.  There  may  be  some  exceptions  to  the 
rule,  though  they  are  not  numerous.  See  title  Assent,  ante,  111. 
An  infant's  note  is  voidable.  See  Infancy.  Corporations  may 
make  notes  if  that  is  necessary  to  the  transaction  of  their  busi- 
ness, and  within  the  scope  of  their  charter.  See  Corporations, 
ante,  268.  As  to  notes  made  by  partners,  see  Partnership,  ante, 
295,  &c. 

At  common  law  the  note  of  a  married  woman  is  absolutely 

void.    But  since  the  statute,  which  authorizes  her  to  transact 

business  on  her  own  account  in  the  same  manner  that  she  might 

do  if  she  were  a  single  female,  there  cannot  be  any  doubt  of  her 

Wait  49 
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ability  to  make  a  valid  note  or  bill,  if  it  is  in  good  faith  made  and 
given  in  the  course  of  the  business  which  the  statute  authorizes 
her  to  transact.  Laws  of  1860,  chap.  90,  and  as  amended,  Laws 
1862,  chap.  172.  See  Married  Women.  An  agent  may  make  a  bill 
or  note  for  his  principal ;  but  he  must  be  careful  to  keep  within 
the  limits  of  his  authority  or  he  will  render  himself  personally 
liable.  Ante,  251,  254,  &c. 

SECTION  III. 

FORMS   AND   REQUISITES   OF   BILLS   AND   NOTES,    &0. 

A  convenient  method  of  considering  the  requisites  of  such 
instruments,  and  the  principles  which  govern  their  construction, 
will  be  to  give  examples  of  some  of  the  forms  of  those  which  are 
in  common  use.  The  law  does  not  require  that  any  particular 
form  of  words  shall  be  adopted,  but  merely  that  such  language 
shall  be  employed  as  will  make  a  valid  instrument.  And  in  com- 
mon practice  there  is  quite  a  diversity  in  the  forms  employed  by 
different  persons.  And  now  first,  in  relation  to  bills  of  exchange, 
or  drafts,  as  they  are  sometimes  called. 

BILL  OF  EXCHANGE. 

$1,000.  Albany,  August  27,  1864. 

Sixty  days  after  date,  pay  to  A.  B.,  or  order,  one  thousand  dollars,  and 
charge  the  same  to  my  account.  C.  D. 

To  E.  F.  Merchant,  Gloversville,  N.  T. 

The  bill  may  be  drawn  differently  from  this  form  in  several 
particulars.  Instead  of  being  payable  sixty  days  after  date  the 
time  specified  may  be  any  other  number  of  days,  or  it  may  be 
"at  sight,"  or  "ten  days  after  sight,"  or  "on  demand."  So,  it 
may  be  made  payable  "to  bearer,"  instead  of  being  payable  to 
the  order  of  the  payee.  Or,  it  may  be  made  payable  to  the  order 
of  the  drawer  himself;  or,  it  may  be  made  payable  to  the  payee 
without  any  words  of  negotiability.  A  bill  is  accepted  by  writing 
an  acceptance  across  the  face  or  the  back  of  it,  thus,  "Accepted, 
August  27th,  1864.     E.  F." 

PROMISSORY  NOTE.    NEGOTIABLE. 

$100. 

Thirty  days  after  date,  I  promise  to  pay  A.  B.,  or  bearer  (or  order),  one 
hundred  dollars,  for  value  received  (with  interest).  C.  D. 

Albany,  August  27,  1864. 

JOINT  AND  SEVERAL  NOTE,  NEGOTIABLE. 

$100. 

Sixty  days  after  date,  for  value  received,  we,  or  either  of  us,  promise  to 
pay  A.  B.,  or  bearer  (or  order),  one  hundred  dollars,  with  interest.     C.  D. 

Albany,  August  27,  1864.  E.  F. 

NOTE,  NOT  NEGOTIABLE. 

$100. 

Three  months  after  date,  I  promise  to  pay  A.  B.  one  hundred  dollars, 
for  value  received  (with  interest).  C.  D. 

Albany,  August  27,  1864. 
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NOTE  PAYABLE  AT  A  BANK. 
1200. 

Sixty  days  after  date,  for  value  received,  I  promise  to  pay  A.  B.,  or 
order,  two  hundred  dollars  at  the  Montgomery  County  Bank,  Johnstown. 

Albany,  August  27,  1864.  C.  D. 

NOTE  PAYABLE  IN  CHATTELS. 
$100. 

Thirty  days  after  date,  for  value  received,  I  promise  to  pay  A.  B.,  or 
bearer  (or  order),  one  hundred  dollars,  in  first  quality  of  wheat,  at  the  cur- 
rent price.  C.  D. 

Albany,  August  27,  1862. 

Where  a  promissory  note  is  made  payable  to  the  payee's  order, 
he  must  indorse  it  before  it  can  properly  be  transferred.  The 
manner  of  indorsing,  and  the  legal  effect  of  the  different  modes 
employed,  will  be  hereafter  considered. 

CHECK. 

No. Albany,  August  27,  1864. 

Montgomery  County  Bank: 

Pay  to  A.  B.,  or  hearer  (or  order),  one  hundred  dollars. 
$100.  C.  D. 

A  prominent  characteristic  of  bills  of  exchange,  promissory 
notes  and  of  checks  is,  that  they  import  an  absolute  promise  or 
order  to  pay  a  specified  sum  of  money  to  some  designated  person. 
And  to  effectuate  the  intention  of  the  parties,  any  promise  or 
order  which  possesses  these  requisites  will  be  held  to  be  a  valid 
instrument. 

Every  valid  promissory  note  requires  a  competent  maker,  who 
can  make  a  valid  legal  promise  to  pay  the  money.  So,  every 
bill  of  exchange  must  be  accepted  by  a  person  who  is  legally 
capable  of  making  such  a  contract.  There  must  also  be  a  proper 
person  to  whom  a  note  is  made  payable;  and  there  must  not  be 
any  uncertainty  as  to  the  person  to  whom  it  is  payable.  If  no 
payee  is  named,  or  if  no  person  is  designated,  so  that  there  is  no 
person  specified  as  payee,  the  note  will  be  void.  A  note  read 
thus,  "I  promise  to  pay  to  the  secretary  for  the  time  being  of  the 
Indian,  &c.:  Society,"  and  it  was  held  void  because  no  person 
was  designated  as  payee.  Storm  v.  Stirling,  3  Ell.  &  Bla.,  832 ;  S.  C 
Gowie  v.  Storm,  6  Ell.  &  Bla.,  333.  The  principle  of  this  decision 
is,  that  the  note  was  not  payable  to  the  person  who  was  secretary 
at  the  time  when  the  note  was  made,  but  to  some  unknown  person 
who  might  be  secretary  at  a  future  time,  when  the  note  was  pay- 
able, which  was  nine  months  after  date. 

A  bill  of  exchange  was  drawn  in  this  form:  "  Six  months  after 
date  pay  to  the  order  of  the  treasurer  for  the  time  being  of  the 
Commercial  Travelers'  Benevolent  Institution,  the  sum  of  twenty 
pounds  for  value  received."  This  bill  was  held  to  be  void,  and 
the  court  said :  "  I  think  the  true  construction  of  the  instrument 
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is,  that  the  acceptor  undertakes  to  pay  the  amount  to  the  order  of 
the  person  whoever  he  may  be,  who  at  the  time  of  the  maturity 
of  the  bill  shall  be  the  treasurer  of  the  institution.  I  take  it,  that, 
in  order  to  constitute  a  valid  bill  of  exchange,  it  is  essential  that 
there  should  be  a  drawer,  a  drawee  and  a  payee ;  and  although 
the  payee  need  not  be  expressly  designated  by  name,  still  it  is 
essential  to  the  validity  of  the  bill,  that  he  shall  be  a  person  who 
is  capable  of  being  ascertained  at  the  time  the  bill  is  accepted. 
He  cannot  be  a  person  who  is  not  ascertainable  at  that  time, 
consequently,  the  payee  not  being  an  ascertained  person  at  the 
time  of  the  acceptance,  the  instrument  here  sued  on  is  not  a  valid 
bill  of  exchange."  Yates  v.  Nash,  8  J.  Scott,  581,  586. 

The  cases  just  cited  are  distinguishable  from  an  other  class  of 
cases  which  seem  to  be  quite  similar.  If  the  note  or  bill  is  pay- 
able to  some  person  who  is  designated  by  name,  it  will  be  valid, 
although  payable  also  to  some  other  person  as  his  successor  in 
office.  A  note  was  written  in  this  form :  "  Twelve  months  after 
date,  I  promise  to  pay  to  Joseph  M.  White,  Charles  A.  Davis  and 
Louis  McLane,  Trustees  of  the  Apalachicola  Land  Company,  or 
their  successors  in  office,  or  order,"  &c;  and  this  note  was  held 
valid.  Davis  v.  Garr,  2  Seld.,  124. 

In  this  case  there  were  payees  designated  by  name  to  whom 
the  note  might  be  paid.  And,  in  case  of  a  change  of  officers,  the 
note  would  be  in  legal  effect  payable  to  the  successors.  The  con- 
tract was  complete  and  legal  at  the  time  when  it  was  made,  and 
if  any  change  subsequently  occurred  as  to  the  persons  to  whom  it 
became  payable,  that  would  not  invalidate  the  note.  And  see  The 
King  v.  Box,  6  Taunt.,  325.  But  a  note  which  is  payable  in  the 
alternative  is  not  negotiable  within  the  statute,  as,  for  instance, 
if  it  is  made  payable  to  A.,  or  to  B.  and  0.  Blanclienhagen  v. 
Blundell,  2  Bam.  &  Aid.,  417.a  Such  a  note  cannot  be  declared 
on  as  a  promissory  note  within  the  statute.  If,  however,  it  pur- 
ports on  its  face  to  be  for  value  received,  the  setting  forth  of  the 
note  according  to  its  terms,  is  a  sufficient  statement  of  the  con- 
sideration to  enable  the  plaintiff  to  recover  as  on  a  contract. 
Walrad  v.  Petrie,  4  Wend.,  575;  Jerome  v.  Whitney,  7  Johns., 
321 ;  Taplin  v:  Packard,  8  Barb.,  220. 

The  contingency  as  to  the  payee  must  be  apparent  on  the  face 
of  the  note  or  it  will  not  prevent  it  from  being  negotiable.  Rich- 
ards v.  Richards,  2  Barn.  &  Ad.,  447;  Sweeting  v.  Fowler,  1 
Stark.,  106. 

The  makers  of  a  promissory  note,  which,  in  terms,  is  payable 
to  their  own  order,  and  is  by  them  indorsed,  thereby  contract 
with  whomsoever  may  be  the  legal  indorsee  when  it  becomes 
payable,  to  pay  it  to  him.  Smith  v.  Gardner,  4  Bosw.,  54. 

In  this  state  it  is  declared  by  statute  that  notes  made  payable  to 
the  order  of  the  maker  thereof,  or  to  the  order  of  a  fictitious  per- 
son shall,  if  negotiated  by  the  maker,  have  the  same  effect  and  be  of 
the  same  validity  as  against  the  maker  and  all  persons  having  know- 
ledge of  the  facts  as  if  payable  to  bearer.  3  E.  S.,  68,  §  5,  5th  ed. 

(a)  Note  183. 
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This  statute  was  made  for  the  purpose  of  obviating  a  difficulty  in 
the  way  of  the  holder,  in  making  title  and  suing  on  a  note  which 
had  not  been  indorsed  by  the  person  to  whose  order  it  was  made 
payable.  It  applies  to  cases  where  the  maker,  who  is  also  payee, 
negotiates  the  note  without  indorsement.  Plets  v.  Johnson,  3  Hill, 
115,  Bkoinsok,  J.  A  promissory  note  was,  by  its  terms,  made 
payable  to  the  makers'  own  order,  but  they  omitted  to  indorse  it. 
It  was  delivered  by  the  makers  as  a  premium  note  upon  an  open 
policy  to  a  Marine  Insurance  Company.  That  company  was 
authorized  ''to  negotiate  premium  notes  for  the  purpose  of  pay- 
ing claims,  or  otherwise,  in  the  regular  transaction  of  its  busi- 
ness." They  delivered  the  note  in  suit,  with  others,  to  the 
plaintiff,  and  had  them  discounted  and  received  the  proceeds. 
A  small  amount  of  risks  compared  with  the  amount  of  the  note 
had  been  taken  and  premiums  earned.  The  note  was  to  cover 
premiums  to  be  earned.  There  was  no  evidence  as  to  the  appli- 
cation of  the  proceeds  of  the  note  by  the  Insurance  Company. 
It  was  held  that  the  note  was  so  negotiated  by  the  makers,  by  its 
delivery  to  the  company,  as  to  make  it  the  same  in  legal  effect 
as  if  payable  to  bearer  within  the  statute,  that  the  plaintiffs  were 
bona  fide  holders  of  the  note,  and  that  they  were  entitled  to  recover 
the  whole  amount  of  the  note,  whatever  might  be  the  equities  or 
rights  between  the  makers  and  the  Insurance  Company.  Central 
Bank  of  Brooklyn  v.  Lang,  1  Bosw.,  202,  and  see  Brouwerv.  Hill, 
1  Sandf.,  629,  648.  A  note  payable  to  a  fictitious  person  or  firm, 
is  recoverable  as  payable  to  bearer  under  the  statute,  on  proof 
that  it  was  negotiated  by  the  makers.  A  note  which  is  made 
payable  to  a  fictitious  person  or  firm,  and  is  negotiated  by  the 
makers  is  valid,  and  the  holder  may  recover  upon  it  under 
the  statute,  in  the  same  manner  as  though  the  note  had  been 
made  payable  to  the  bearer.  Stevens  v.  Strong,  2  Sandf.,  138; 
Plets  v.  Johnson,  3  Hill,  112. 

Where  a  note  is  made  payable  to  the  order  of  the  maker,  and 
he  transfers  it  by  indorsement,  the  note  is  valid  and  negotiable, 
and  the  holder  could  have  recovered  upon  it  even  before  this 
statute.  Plets  v.  Johnson,  3  Hill,  112 ;  Smith  v.  Lusher,  5  Cow., 
688. 

Where  a  bill  or  note  is  payable  otherwise  than  to  the  bearer,  it 
must  contain  the  name  of  the  payee.  A  promise  to  pay  a  given 
sum  on  demand  for  value  received,  without  saying  to  whom,  is 
mere  waste  paper.  Douglass  v.  Wilkeson,  6  Wend.,  637,  644 ; 
Gibson  v.  Minet,  1  H.  Bla.,  609,  610,  Eyre  Ch.  B.  But  a  note 
which  is  made  payable  to  the  person  who  should  thereafter 
indorse  it,  is  negotiable.  United  States  v.  White,  2  Hill,  59. 

The  court  said,  page  61 :  "  The  maker  of  a  note  may  bind  him- 
self to  the  bearer  generally ;  and  a  promise  to  pay  such  bearer 
as  shall  come  to  the  possession  of  the  note  in  any  given  mode,  is 
but  a  more  limited  exercise  of  the  same  power.  It  is  like  making 
a  note  payable  in  blank,  which  may  be  filled  up  by  a  bona  fide 
holder  with  his  own  name ;  indeed,  it  is  but  a  more  enlarged 
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form  of  the  ordinary  promise  to  the  payee  or  order,  or  the  order 
of  the  payee.  If  it  could  have  effect  in  no  other  way,  we  should 
hold  it  payable  to  bearer  generally,  like  a  bill  payable  to  a  ficti- 
tious payee  or  order."  A  bank  check  which  is  made  payable 
"to  the  order  of  bills  payable,"  or  "to  the  order  of  1658,"  can- 
not be  passed  by  an  indorsement,  and  it  is  therefore,  in  judgment 
of  law,  payable  to  bearer.  It  stands  upon  the  same  ground  as  a 
check  payable  to  the  order  of  a  fictitious  person.  Willets  v.  Phoenix 
Bank,  2  Duer,  121 ;  Gibson  v.  Minet,  1  H.  Bla.,  569 ;  and  see 
Leonard  v.  Mason,  1  Wend.,  522 ;  O'Donnell  v.  Smith,  2  E.  D. 
Smith,  124. 

A  bill  or  note  which  is  made  payable  to  the  order  of may 

be  filled  up  by  any  bearer,  with  his  own  name,  if  he  can  show 
that  he  came  regularly  by  it.  Orutchley  v.  Mann.  5  Taunt.,  529  ; 
Cruchley  v.  Clarence,  2  Maule  &  Selw.,  90;  Atwood  v.  Griffin,  2 
Oarr.  &  Payne,  368.  When  a  bill  or  note  is  issued  with  a  blank 
for  the  name  of  the  payee,  a  bona  fide  holder  has  authority  to 
insert  his  name  in  such  blank.  II.  If  a  promissory  note  is  made 
payable  to  A.  B.,  generally,  it  is  prima  facie  evidence  of  a  promise 
to  A.  B.  the  father,  and  not  to  A.  B.  the  son,  if  the  names  are 
the  same ;  but  if  A.  B.  the  younger  is  in  possession  of  the  note, 
he  may  recover  upon  it.  Sweeting  v.  Fowler,  1  Stark,  106. 

A  mistake  in  the  name  of  the  payee,  or  a  misdescription  of  it, 
will  not  invalidate  a  bill  or  note,  if  the  evidence  leaves  no  doubt 
as  to  the  intended  payee.  The  King  v.  Box,  6  Taunt.,  325; 
Stevens  v.  Strong,  2  Sandf.,  138. 

An  ordinary  due  bill  in  the  following  form:  "Due  A.  B.  one 
hundred  dollars  payable  on  demand,"  is  a  valid  promissory  note 
within  the  statute,  if  signed  by  the  maker.  Kimball  v.  Hunting- 
ton, 10  Wend.,  675;  Luqueer  v.  Prosser,  1  Hill,  256.  Or  it  is 
valid  if  in  this  form :  "Due  A.  B.  or  bearer,  one  day  from  date, 
one  hundred  dollars,  for  value  received."  Russell  v.  Whipple,  2 
Cow.,  536.  So  of  a  due  bill  thus:  "Due  A.  B.,  or  bearer,  one 
hundred  dollars,  for  value  received,  with  interest,  at  Ls'.  office, 
in  B.,"  and  not  specifying  any  time  of  payment.  Saclcett  v.  Spencer, 
29  Barb.,  180.  No  time  of  payment  being  specified,  the  law 
declares  it  to  be  payable  immediately.  lb. 

A  written  instrument,  in  the  usual  form  of  a  bond,  but  with- 
out a  seal,  is  a  promissory  note  within  the  statute.  Woodward  v. 
Genet,  2  Hilt,  526.  So  an  instrument  in  these  words :  "  Six 
months  from  date  I  guaranty  to  pay,"  &c,  is  a  valid  note.  Bruce 
v.  Westcott,  3  Barb.,  374.  So  of  an  agreement  to  be  accountable 
for  a  specified  sum.  Morris  v.  Lee,  1  Strange,  629;  S.  C,  2  Ld. 
Eaym.,  1396  ;  8  Mod.,  362. 

An  instrument  in  the  form  of  a  bill  of  exchange,  drawn  upon 
a  joint-stock  bank  by  the  manager  of  one  of  its  branch  banks 
by  order  of  the  directors,  may  be  declared  upon  as  a  promissory 
note.  Miller  v.  Thomson,  3  Man.  &  Grang.,  576.  So  an  order 
drawn  by  the  president  of  a  railroad  corporation  upon  its 
treasurer,  directing  the  latter  to  pay  A.  B.,  or  order,  a  specified 
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sum,  stated  as  being  the  amount  due  A.  B.  for  work  done  by  bin. 
as  contractor,  in  building  a  section  of  the  railroad  of  tbe  corpo 
ration,  is  in  effect  a  promissory  note,  and  may  be  declared  on  as 
such.  FaircMld  v.  Ogdensburgh,  &c,  JR.  B.,  1  E.  P.  Smith,  337. 

An  instrument  which  promises  to  pay  a  specified  sum  of  money 
to  A.  B.,  or  order,  or  bearer,  is  a  valid  promissory  note,  although 
it  contains  a  clause  which  authorizes  the  payee  or  holder  to  accept 
or  claim  something  besides  money  in  payment.  And,  therefore, 
an  instrument  by  which  a  railroad  corporation  promises  to  pay, 
at  a  specified  place,  to  A.  B.  or  order,  a  given  sum,  with  interest, 
with  a  privilege  of  returning  the  note  within  a  given  time,  and 
receiving  stock  in  exchange  for  it,  is  a  negotiable  promissory 
note.  Hodges  v.  Shuler,  8  E.  P.  Smith,  114;  S.  C,  24  Barb.,  68. 

So  of  an  instrument  by  which  the  maker  promises  to  pay  to 
A.  B.,  or  order,  for  value  received,  a  specified  sum,  at  the  maker's 
store,  four  months  after  date,  or  in  goods  on  demand.  Hosstatter 
v.  Wilson,  36  Barb.,  307.  In  these  cases  the  notes  promise  uncon- 
ditionally to  pay  a  specified  sum  of  money,  and  the  maker  has 
no  option  about  it,  and  therefore  the  promise  is  not  in  the  alter- 
native so  far  as  the  maker  is  concerned.  The  fact  that  the  payee 
or  holder  has  an  option  to  accept  payment  in  something  else 
than  money  does  not  change  the  character  of  the  promise  to 
pay  money. 

Every  bill  or  note  ought  to  be  signed  by  the  drawer  or  maker. 
The  statute  has  provided  some  general  rules,  which  will  be  given. 
'■'All  notes  in  writing,  made  and  signed  by  any  person,  whereby 
he  shall  promise  to  pay  to  any  other  person  or  his  order,  or  to 
the  order  of  any  other  person,  or  unto  the  bearer,  any  sum  of 
money  therein  mentioned,  shall  be  due  and  payable  as  therein 
expressed,  and  shall  have  the  same  effect,  and  be  negotiable 
in  like  manner  as  inland  bills  of  exchange,  according  to  the 
custom  of  merchants."  3  E.  S.,  67,  §  1,  5th  ed.  "Every  such 
note,  signed  by  the  agent  of  any  person,  under  a  general  or 
special  authority,  shall  bind  such  person,  and  shall  have  the  same 
effect,  and  be  negotiable  as  above  prescribed."  3  B.  S.,  68,  §  2, 
5th  ed.  "The  word  'person'  in  the  two  last  preceding  sections 
shall  be  construed  to  extend  to  every  corporation  capable  by  law 
of  making  contracts."  3  E.  S.,  68,  §  3,  5th  ed.  "  The  payees  and 
indorsees  of  every  such  note  payable  to  them  or  their  order, 
and  the  holders  of  every  such  note  payable  to  bearer,  may  main- 
tain actions  for  the  sums  of  money  therein  mentioned  against 
the  makers  and  indorsers  of  the  same  respectively,  in  like  manner 
as  in  cases  of  inland  bills  of  exchange  and  not  otherwise."  3  E.  S., 
68,  §  4, 5th  ed.  The  manner  of  signing  will  be  discussed  hereafter. 
Where  a  note  is  made  by  an  agent,  or  by  one  of  several  partners, 
the  pleadings  and  evidence  ought  to  show  enough  to  establish 
that  there  was  sufficient  authority  to  make  it,  so  as  to  bind  the 
principal,  or  the  other  partners.  Mitchell  v.  Ostrom,  2  Hill,  520. 
The  promise  of  the  maker  ought  to  be  unconditional  as  to  al' 
the  principals  in  the  note.    A  note  was  made  in  this  form :  'I, 
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John  Corner,  promise  to  pay  to  Absalom  Ferris  the  sum  of  fifty 

pounds,  with  lawful  interest  for  the  same,  or  his  order,  at  six 
months'  notice.  Dated  this  24th  June,  1808.  John  Corner,  or 
else  Henry  Bond."  It  was  held  that  no  action  would  lie  against 
Henry  Bond  on  this  note.  The  court  said :  "  This  is  not  a  promis- 
sory note  by  this  defendant  within  the  statute  of  Anne.  It 
operates  differently  as  to  the  two  parties.  It  is  an  absolute 
undertaking  on  the  part  of  Corner  to  pay,  and  it  is  conditional 
only  on  the  part  of  the  defendant,  for  he  undertakes  to  pay  only 
in  the  event  of  Corner's  not  paying."  Ferris  v.  Bond,  4  Barn.  & 
Aid.  679,  681. 

A  note  which  contains  a  promise  to  pay  a  sum  certain,  if  the 
maker's  brother  does  not,  within  six  weeks,  is  not  good  as  a 
promissory  note.  Appleby  v.  Biddulph,  8  Mod.,  363.  The  princi- 
ple of  these  decisions  is,  that  the  promise  of  the  makers  must  be 
an  absolute,  not  a  conditional  one.  But,  there  are  other  cases  in 
which  a  party  signs  his  name  below  the  principal,  and  then  adds 
the  word  "surety"  to  his  name.  Such  a  note  is  held  to  be  valid, 
and  an  absolute  promise  to  pay  the  amount  to  the  payee  or 
holder,  both  as  to  the  principal,  and  as  to  the  person  who  thus 
writes  "surety"  to  his  name.  Wright  v.  Garlinghouse,  12  E.  P. 
Smith,  539;  Butler  v.  Rawson,  1  Denio,  105;  Black  v.  Caffe,  3  Seld., 
281 ;  Griffith  v.  Reed,  21  Wend.,  502.  A  partnership  note  may  be 
signed  in  the  name  of  the  firm.  But  where  several  persons,  who 
are  not  partners,  make  a  note,  it  ought  to  be  signed  by  each  of 
the  individual  makers  in  his  own  name. 

A  bill  of  exchange  or  a  promissory  note,  to  be  negotiable  under 
the  statute,  must  be  payable  in  money  alone.  If  made  payable 
in  any  kind  of  property,  it  will  not  be  a  negotiable  instrument, 
under  the  statute,  although  it  may  be  a  valid  contract,  which  may 
be  enforced  by  an  action.  If  the  bill  or  note  contains  a  promise 
to  pay  a  given  number  of  dollars  and  cents,  it  is  clearly  payable 
in  money,  because  dollars  and  cents  are  money.  But  the  cases 
which  have  been  decided  in  several  of  the  states,  and  in  England, 
are  not  in  entire  harmony  with  the  decisions  made  in  this  state. 

A  bill  or  note  which  is  made  in  this  state,  and  payable  here, 
will  not  be  negotiable,  if,  on  its  face,  it  is  payable  in  bank  bills 
which  are  issued  by  banks  of  another  state.  Lieber  v.  Goodrich, 
5  Cow.,  186.  So,  a  note  made,  negotiated  and  payable  here  in 
Canada  money  is  not  a  negotiable  note  within  the  statute. 
Thompson  v.  Sloan,  23  Wend.,  71,  74.  But  it  has  been  held  that 
a  note  which  is  payable  in  York  State  bills  or  specie  is  negotiable. 
Berry  v.  Robinson,  9  Johns.,  120.  And  so  it  has  been  held  of  a 
note  payable  "in  bank  notes  current  in  the  city  of  New  York." 
Jndah  v.  Harris,  19  Johns.,  144;  and  see  Miller  v.  Race,  1  Burr., 
457.  A  check  drawn  in  this  state  upon  a  bank  in  Mississippi, 
payable  in  current  bank  notes,  is  not  negotiable.  Little  v.  Phomiz 
Bank,  7  Hill,  359;  S.  C,  2  Hill,  425.  An  order  drawn  by  A.  in 
favor  of  B.,  upon  an  other,  for  A.'s  goods,  or  the  proceeds  of  his 
goods,  in  the  hands  of  the  drawer,  is  not  a  bill  of  exchange,  noi 
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equivalent  to  a  bill  of  exchange.  Atkinson  v.  Mariks,  1  Cow., 
692.  So,  an  order  drawn  by  a  landlord  on  his  tenant,  to  pay  to 
a  person  specified,  the  rents  wbich  had  accrued  duriug  a  certaio 
time,  is  not  a  negotiable  bill  requiring  a  written  acceptance, 
because  it  is  not  for  the  payment  of  money  only,  since  it  might 
be  payable  in  something  else  than  money,  and  besides  it  is  drawn 
upon  a  particular  fund.  Morton  v.  Naylor,  1  Hill,  583. 

Bills  and  notes  may  be  payable  in  money  alone,  and  may  still 
contain  clauses  which  will  render  them  unnegotiable  under  the 
statute.  A  note  which  promises  to  pay  money,  and  also  to  do! 
some  other  act,  is  not  negotiable.  A  note  promised  to  pay  twen- 
ty-five dollars  to  the  payee  of  it ;  and  it  contained  this  additional 
clause,  "I  am  to  insure  one  span  of  colts  from  my  horse  to  Mr. 
Oheesebrough's  sorrel  mares  this  season,  for  ten  dollars  and  fifty 
cents,"  it  was  held,  that  the  note  was  not  negotiable,  and  that 
any  person,  other  than  the  payee,  who  sought  to  recover  upon  it 
must  prove  an  assignment  of  the  note  to  him.  Austin  v.  Bums, 
16  Barb.,  643.  So,  an  instrument  which  directs  B.  to  pay  to  C, 
or  bearer,  a  specified  sum,  and  take  up  A.'s  note  for  tliat  amount, 
is  not  a  bill  of  exchange  although  accepted  in  writing  by  B. 
Cook  v.  Satterlee,  6  Cow.,  108.  And  a  note,  in  which  the  maker 
promises  to  pay  a  certain  sum  of  money,  at  a  particular  day,  and 
also  to  deliver  up  horses  and  a  wharf,  is  not  negotiable.  Martin 
V.  Chauntry,  2  Strange,  1271.  So,  a  note  which  agrees  to  pay  a 
certain  sum,  with  interest,  and  also  to  pay  a  debt  of  uncertain 
amount  which  the  payee  owed,  as  part  payment  of  interest,  is 
not  negotiable.  Bolton  v.  Dvgdale,  4  Baru.  &  Ad.,  619.  A  pro- 
mise was  in  writing  as  follows:  "I  agree  to  pay  D.  six  hundred 
and  ninety-five  pounds  at  four  installments,  viz.,  the  first  on. 
"&c,"  "being  two  hundred  pounds,"  and  so  on,  specifying  three 
others,  the  four  amounting  to  six  hundred  pounds;  "the  remain- 
ing ninety-five  pounds  to  go  as  a  set-off  for  an  order  of  B.  to  T., 
and  the  remainder  of  his  debt  owing  from  D.  to  him ; "  it  was  held 
that  this  was  not  a  promissory  note,  for  such  a  note  must  be 
entire,  and  this  instrument  contained  a  promise  to  pay,  joined 
with  an  agreement  to  do  something  else.  Davies  v.  Wilkinson,  10 
Ad.  &  Ellis,  98. 

A  note  may  be  made  payable  in  installments  by  the  terms  of 
the  note  itself  at  a  specified  time,  or  it  may  be  made  payable  by 
installments  payable  in  such  sums  and  at  such  times  as  they  may 
be  called  for,  as  in  the  case  of  notes  given  for  plank  road  stock 
or  similar  instances.  Dutchess  Cotton  Manuf.  v.  Davis,  14  Johns., 
238.  Stock  notes  which  are  given  for  the  formation  of  insurance 
companies,  and  premium  notes  given  when  an  insurance  is  made, 
are  familiar  instances  of  notes  payable  in  such  installments. 
Notes  which  are  payable  either  in  money,  or  in  goods,  at  the 
option  of  the  maker,  are  not  negotiable,  because  in  such  a  case 
the  note  is  not  payable  in  money  unless  the  maker  so  elect.  It 
is  proper  to  remark  here  that  the  mere  fact  that  a  bill  or  note  is 
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not  negotiable  under  the  statute,  does  not  determine  that  the 
note  is  void.  > 

In  all  cases  in  which  there  is  a  valid  consideration  for  the  note 
or  bill,  and  it  is  in  all  other  respects  legal,  such  note  or  bill  will 
be  valid  as  a  contract,  and  if  properly  assigned,  may;  in  this 
state,  be  enforced  in  the  name  of  the  person  who  owns  it.  Ante, 
91.  The  principal  importance  which  is  to  be  attached  to  the 
question  of  negotiability,  arises  from  the  rule  of  law  which  sub- 
jects all  unnegotiable  bills  and  notes  to  any  equities  which  may 
exist  between  prior  parties,  even  when  they  are  transferred 
before  due  to  a  bona  fide  purchaser  for  value.  In  some  cases  the 
rules  of  pleading  require  a  statement  of  facts  in  relation  to  unne- 
gotiable paper,  which  is  not  required  when  declaring  upon  nego- 
tiable instruments.  So,  too,  the  evidence  may  differ  in  such 
respects  as  the  pleadings  may  require.  This  subject  will  be 
treated  of  hereafter.    Post,  413. 

The  essential  qualities  of  a  bill  or  note  are,  that  it  be  payable 
at  all  events,  not  dependent  on  any  contingency,  nor  payable  out 
of  a  particular  fund,  and  that  it  be  for  the  payment  of  money 
only,  and  not  for  the  performance  of  some  other  act  or  in  the 
alternative.  Cook  v.  Satterlee,  6  Cow.,  108.  The  amount  for 
which  a  bill  or  note  is  drawn  must  be  made  payable  absolutely 
and  at  all  events,  for  certainty  is  a  great  object  in  mercantile 
instruments.  It  would  perplex  the  commercial  transactions  of 
mankind  if  negotiable  securities  were  issued  out  into  the  world 
incumbered  with  conditions  and  contingencies,  and  if  the  persons 
to  whom  they  were  offered  in  negotiation  were  obliged  to  inquire 
when  those  uncertain  events  would  probably  be  reduced  to  a 
certainty,  and,  accordingly,  unless  they  carry  their  own  validity 
on  the  face  of  them,  and  conform  to  what  is  recognized  by  mer- 
cantile custom,  they  will  not  be  negotiable.  Carlos  v.  Fancourt,  5 
Term.,  482,  485,  486. 

An  order  for  a  specified  sum,  "payable  ninety  days  after  sight, 
or  when  realized,"  is  not  a  negotiable  bill  of  exchange,  as  the 
latter  alternative  makes  the  sum  payable  on  a  contingency. 
Alexander  v.  Thomas,  16  Ad.  &  Ell.  N.  S.,  333." 

An  agreement  in  writing  in  the  form  of  a  promissory  note, 
payable  on  demand,  with  interest,  contained  these  additional 
words  :  "  but  no  demand  is  to  be  made  as  long  as  the  interest  is 
paid,"  and  it  was  held  that  it  was  not  a  negotiable  promissory 
note.  Seacord  v.  Burling,  5  Denio,  444.  No  matter  what  the 
event  may  be,  on  the  happening  of  which  payment  is  to  be  made, 
if  it  be  uncertain  it  destroys  the  character  and  negotiability  of 
the  bill  or  note. 

If  an  order  is  drawn  which  is  payable  out  of  the  proceeds  of 
certain  carriages,  whenever  they  are  sold,  De  Forest  v.  Frary,  6 
Oow.,  151 ;  or  if  the  promise  is  to  pay,  provided  a  certain  per- 
son, at  his  death,  leaves  the  maker  sufficient  to  pay  with,  or  if 
he  shall  be  otherwise  able  to  pay  the  money,  Roberts  v.  PeaTce,  1 
Bnrr.,  323  ;  or  if  the  promise  is  to  pay  within  a  certain  numbet 

(a)  Note  184. 
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oi  days  after  the  defendant  should  marry,  Beardsley  v.  Baldwin, 
2  Strange,  1151 ;  all  such  instruments  will  be  unnegotiable.  It  is 
immaterial  in  what  language  the  contingency  is  expressed,  so 
long  as  the  promise  of  payment  is  conditioned  upon  the  happen- 
ing of  an  uncertain  event.  Such  an  instrument  cannot  be  made 
payable  on  a  contingency  which  may  never  happen ;  it  must  be 
payable  at  a  time  certain,  or  at  sight,  or  at  so  many  days  after 
sight,  or,  at  all  events,  on  the  happening  of  an  event  which  must 
at  some  period  take  place.  An  instrument  by  which  an  indivi- 
dual promises  to  pay  another,  a  certain  sum  ninety  days  after  a 
specified  partnership  is  dissolved,  and  the  settlement  of  the  firm 
books,  is  not  a  negotiable  note,  because  it  is  payable  after  the 
happening  of  two  events,  one  of  which,  the  settlement  of  the 
books,  may  never  happen.  Sackett  v.  Palmer,  25  Barb.,  179.  So, 
where  money  was  to  be  advanced,  by  installments,  each  of  which 
was  to  be  paid  as  fast  as  certain  portions  of  work  were  completed, 
and  the  person  to  whom  the  money  was  payable  drew  an  order 
upon  the  person  who  was  to  pay,  and  required  the  order  to  be 
paid  out  of  the  money  which  was  payable  on  the  second  install- 
ment, though  the  work  had  not  been  completed  so  as  to  render 
that  installment  due,  it  was  held  that,  although  this  order  was 
accepted,  in  general  terms,  by  the  drawee,  it  was  not  a 
negotiable  bill  of  exchangee  ;  and  it  was  also  held,  that  no  action 
would  lie  on  the  instrument  if  the  work  was  never  completed,  so 
as  to  render  the  second  installment  due.  Tan  Wagner  v.  Terrett, 
27  Barb.,  181. 

But  where  the  payment  is  made  to  depend  upon  an  event 
which  is  certain  to  occur,  though  it  is  uncertain  at  what  particu- 
lar time  it  will  happen,  the  bill  or  note  is  valid  and  negotiable. 
A  note  which  is  made  payable  in  a  certain  number  of  days  after 
the  death  of  the  maker's  father,  is  negotiable,  since  that  event  is 
certain  to  occur,  though  the  precise  time  when  it  will  take  place 
is  uncertain.  Coleman  v.  Goolce,  Willes,  393 ;  Cooke  v.  Colelian,  2 
Strange,  1217. 

And  so,  a  note  payable  to  an  infant  when  he  shall  come  of 
age,  as  on  the  first  day  of  December,  1862,  is  a  valid  negotiable 
note,  for  it  is  payable  on  the  day  specified,  although  the  infant 
should  die  before  the  time  arrives.  G-oss  v.  Nelson,  1  Burr.,  226. 
It  is  of  no  consequence  how  long  the  time  of  payment  is  postponed, 
provided  the  time  fixed  is  certain  to  arrive,  or  the  event  specified 
is  certain  to  happen.  The  words  used  in  a  bill  of  exchange, ! 
ought  to  imply  an  obligation  to  pay  the  amount  named,  for  an 
instrument  drawn  in  this  form :  "Please  to  let  the  bearer  have 
seven  pounds,  and  place  it  to  my  accouut,  and  you  will  oblige  me," 
not  purporting  to  be  a  demand,  made  by  a  party  having  a  right 
to  call  on  the  other  to  pay,  is  not  a  good  bill  of  exchange.  Little 
v.  Blackford,  1  Mood.  &  Malk.,  171.  But  a  draft  in  these  terms: 
"Mr.  Nelson  will  oblige  Mr  Webb,  by  paying  to  T.  Buff,  or  order, 
twenty  guineas  on  his  account,"  purports  to  be  an  order  to  pay, 
and  is  a  negotiable  bill.  Ruff  v.  Webb,  1  Esp.  Eep.,  129.    A  bill 
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or  note  must  be  certain  as  to  the  amount  to  be  paid.  An  order 
directing  a  third  person  to  pay  for  a  specified  quantity  of  grain, 
upon  which  no  price  was  fixed,  is  not  a  negotiable  bill,  because 
it  does  not  require  the  payment  of  a  sum  certain.  Lent  v.  Hodg- 
man,  15  Barb.,  274.  So,  an  instrument  by  which  a  party  promises 
to  pay  to  an  other  a  sum  specified,  "  and  also  all  other  sums  which 
may  be  due  to  him,"  with  interest,  is  not  a  negotiable  note, 
even  as  to  the  sum  named.  Smith  v.  Nightingale,  2  Stark.,  375. 

Nor  is  an  instrument  which  is  drawn  in  the  form  of  a  note  for 
the  payment- of  a  certain  sum,  "first  deducting  thereout  any 
interest  or  money  due  to  the  maker,  on  any  account,"  a  valid 
negotiable  note.  Barlow  v.  Broadhurst,  4  J.  B.  Moore,  471.  N/or 
is  a  draft  drawn  upon  commission  merchants,  requiring  them  to 
pay  to  the  order  of  the  drawer,  in  thirty  days  from  date,  the  sum 
of  one  thousand  dollars,  or  what  might  be  due  after  deducting 
all  advances  and  expenses,  available  as  a  negotiable  security. 
The  acceptance  being  for  an  uncertain  amount,  to  wit,  for  the 
balance  of  the  proceeds  of  unsold  goods,  is  not  negotiable.  Oush- 
man  v.  Haynes,  20  Pick.,  132. 

Bills  and  notes  must  not  be  made  payable  out  of  a  particulai 
fund;  for  when  so  drawn,  they  become  mere  special  engagements, 
which  are  to  be  treated  like  other  contracts  hot  negotiable. 

An  order  was  drawn  upon  P.,  in  these  words:  "Sir,  pay  to  G., 
&c,  or  order,  three  hundred  dollars  out  of  the  balance  that  will 
be  due  us  from  the  sales  of  cloths  that  you  now  have  or  may  have 
of  us,  together  with  the  woolen  machinery  upon  which  you  have 
a  chattel  mortgage,  after  deducting  the  amount  you  have  advanced 
us,  with  your  charges  and  commissions.  M.  &  H."  This  order 
was  accepted,  as  follows:  "Accepted,  10th  Sept.  1846."  In  an 
action  upon  this  acceptance  by  G.,  &c,  it  was  held,  that  the  order 
and  the  acceptance  were  made  with  reference  to  a  particular 
fund,  and  that  the  money  was  not  payable,  unless  that  fund  was 
sufficient  to  pay  the  debts,  advances,  &c,  mentioned,  as  well  as 
the  order;  and  it  appearing  that  no  such  fund  existed,  since  M.  & 
H.  were  indebted  to  P.,  it  was  further  held  that  the  action  could 
not  be  maintained.  Gallery  v.  Prindle,  14  Barb.,  186;  and  see 
Van  Wagner  v.  Terrett,  27  Barb.,  181.  So,  a  promise  in  the  form 
of  a  note,  which  is  payable  •'  out  of  the  net  proceeds  of  ore  to  be 
raised  and  sold  from  a  certain  ore  bed,"  is  not  a  negotiable  promis- 
sory note.  W or  den  v.  Bodge,  4  Denio,  159;  and  see  Haydocli  v. 
Lynch,  2  Ld.  Eaym.,  1563 ;  Jenney  v.  Herle,  Id.,  1361.  So,  an  order 
by  a  landlord  drawn  on  his  tenant  to  be  paid  out  of  the  rent,  is  not 
a  bill  of  exchange,  and  a  verbal  acceptance  by  the  tenant  is  valid. 
Morton  v.  Naylor,  1  Hill,  583.     So,  where  an  order  was  drawn  by 

A.  upon  B.,  for  the  payment  of  a  sum  certain  to  0.,  as  soon  as 

B.  should  receive  it  out  of  D.'s  money,  and  B.  accepted  the  order 
generally,  but  refused  to  pay  the  money  thereon;  in  an  action 
against  B.  in  favor  of  0.,  it  was  held  that  no  action  lay  upon  the 
instrument,  because  it  was  not  a  negotiable  bill  of  exchange. 
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Dawkes  v.  De  Lorane,  3  Wils.,  207,  213;  and  see  Atkinson  v. 
Manks,  1  Cow.,  692. 

Whenever  a  bill  or  note  is  made  payable  out  of  a  particular 
fund,  and  promise  of  payment  is  made  contingent  upon  the  suffi- 
ciency of  the  fund,  and  that  is  inadequate,  the  promise  is  not 
binding.  If  the  fund  is  sufficient,  an  action  may  be  maintained 
upon  proper  pleadings  and  evidence,  though  no  action  will  lie  upon 
it  as  a  mere  bill  or  note,  since  it  is  not  a  negotiable  note  under 
the  statute. 

There  is  a  plain  distinction  between  bills  and  notes  which  are 
payable  out  of  a  particular  fund,  and  those  which  are  payable 
absolutely,  but  are  chargeable  to  a  particular  account.  A  recital 
in  a  bill  or  note  that  certain  collateral  securities  have  been  given 
for  the  payment  of  the  money  specified,  does  not  in  any  manner 
affect  the  validity  of  the  bill  or  note,  or  its  negotiability.  Fan- 
court  v.  Thome,  9  Ad.  &  Ellis  N.  8.,  312. 

An  instrument,  which,  in  its  terms  and  form,  is  a  negotiable 
promissory  note,  does  not  lose  that  character  because  it  also 
states  that  the  maker  has  deposited  bonds  as  a  collateral  security 
for  its  payment,  and  that  he  agrees  on  non-payment  of  the  note 
at  maturity,  that  they  may  be  sold  in  a  manner,  and  upon  a 
notice  specified,  and  he  will  pay  any  deficiency  necessary  to 
satisfy  the  note,  and  the  expenses  of  such  sale.  Arnold  v.  Bock 
River,  &c,  B.  B.,  5  Duer,  207 ;  and  see  Haussoullier  v.  Hartsinck, 
7  Term,  733. 

A  note  in  this  form  is  valid  and  negotiable:  "I  promise  to  pay 
to  A.,  or  his  order,  at  three'  months  after  date,  the  sum  of  one 
hundred  dollars,  as  per  memorandum  of  agreement."  Jury  v. 
Barlcer,  1  Ellis,  Bla.  &  Ellis,  459,  460;  and  cases  in  note. 

A  statement  in  a  written  warrant  of  a  municipal  corporation 
for  the  payment  of  a  sum  certain  at  a  fixed  time  to  E.  S.,  or 
order,  that  the  same  is  payable  "out  of  any  funds  belonging  to 
the  city,  not  before  specially  appropriated,"  and  "chargeable  to 
general  city  fund,"  does  not  deprive  the  instrument  of  the  charac- 
ter of  a  negotiable  promissory  note.  Bull  v.  Sims,  9  E.  P.  Smith, 
570.  A  bill  in  the  following  form:  "Messrs.  A.  B.  &  Co.,  Please 
pay  to  the  order  of  0.  D.,  the  sum  of  five  hundred  dollars,  on 
account  of  24  bales  cotton,  shipped  to  you  as  per  bill  lading,  by 
steamer  Colorado,  inclosed  to  you  in  a  letter,  E.  F.,"  is  a  negotia- 
ble bill  of  exchange  under  the  statute.  Lowery  v.  Steward,  3 
Bosw.,  505.  The  court  said,  page  511:  "The  draft  in  question 
was  in  form  a  bill  of  exchange.  It  was  an  unconditional  order 
upon  the  defendants,  to  pay  a  sum  certain  therein  named,  to  the 
order  of  the  payee.  Although  the  account  to  which  it  should  be 
charged  was  mentioned,  it  was  not,  by  its  terms,  directed  to  be  paid 
out  of  a  particular  fund.  Had  it  been  accepted,  it  was  due 
immediately,  whether  the  cotton,  to  account  of  which  it  was  to  be 
charged,  had  been  sold  or  not." 

It  is  quite  common  to  specify  in  a  bill  the  object  or  purpose  for 
which  it  was  drawn,  as  well  as  the  account  to  which  it  is  to  be 
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charged,  without  intending  to  make  the  order  to  pay  either  con 
ditional  or  contingent ;  and,  therefore,  a  bill  in  this  form  is  nego* 
tiable,  when  drawn  underneath  a  promissory  note  :  "  A.  B.,  Esq., 
please  pay  the  above  note,  and  hold  it  against  me  in  our  settle- 
ment. 0.  D."  Leonard  v.  Mason,  1  Wend.,  522.  So,  when  a  bill 
was  drawn  payable  one  mouth  after  date,  and  the  drawee  was 
directed  to  pay  to  A.  B.,  or  order,  a  specified  sum,  "  as  his  quar- 
terly half  pay  from  June  24th  to  September  27th,"  which  was 
accepted  by  the  drawee,  it  was  held  to  be  a  negotiable  bill,  and 
an  action  sustained  against  the  acceptor.  McLeod  v.  Snee,  2 
Strange,  762,  &c,  2  Ld.  Eaym.,  1481.  A  statement  of  a  particu- 
lar fund  in  a  draft  or  bill  of  exchange,  if  inserted  merely  as  a 
direction  to  the  drawee  how  to  reimburse  himself,  will  not  vitiate 
it.  Kelley  v.  Mayor,  &c,  of  Brooklyn,  4  Hill,  263. 

Bills  and  notes  are  always  written  or  printed,  or  these  methods 
are  combined,  when  the  instrument  is  partly  printed  and  partly 
written.  But,  when  such  an  instrument  is  made  by  filling  up  a 
printed  form,  it  is  still  usually  termed  a  written  instrument,  and 
is  as  valid  as  a  note  or  bill  which  is  wholly  written. 

The  statute  requires  that  all  notes  shall  be  in  writing,  and 
signed  by  the  maker  or  his  duly  authorized  agent.  3  R.  S.,  67, 
68,  §§  1,  2,  5th  ed.,  quoted  ante.  391. 

The  mode  of  writing  is  not  material ;  it  may  be  in  pencil 
mark,  or  in  ink ;  on  paper,  or  on  parchment,  or  on  any  other 
convenient  substitute  for  paper.  Geary  v.  Physic,  5  Barn.  &  Oress., 
234  ;  Brown  v.  Butchers'  and  Drovers'  Banlc,  6  Hill,  443 ;  Jeffrey 
v.  Walton,  1  Stark.,  267.  The  signature  to  a  bill  or  note,  or 
indorsement,  may  be  made  by  writing  the  name  in  full,  or  by 
writing  a  part  of  it  in  initials,  and  the  remainder  in  full,  or  it 
will  be  valid  if  nothing  but  the  initials  of  the  entire  name  are 
employed,  if  those  are  written  for  the  purpose  of  executing  the 
instrument.  Palmer  v.  Stephens,  1  Denio,  471 ;  Merchant's  Bank 
v.  Spicer,  6  Wend.,  443.  A  party  signing  his  name  to  an  instru- 
ment with  his  initials,  intending  thereby  to  bind  himself,  is  as 
effectually  bound  as  he  would  be  by  writing  his  name  in  full.  lb. 
So  a  party  may  use  figures  instead  of  his  initials,  or  his  name  in 
full;  and  where  a  party  placed  the  .figures,  "  1,  2,  8,"  upon  the 
back  of  a  bill  of  exchange,  by  way  of  substitute  for  his  name, 
intending  thus  to  bind  himself  as  indorser,  it  was  held  to  be  a 
valid  indorsement,  although  it  appeared  that  the  indorser  could 
write.  Brown  v.  Butchers'  and  Drovers'  Bank,  6  Hill,  443.  So  of  a 
mark  in  the  form  of  a  cross,  if  made  by  persons  who  cannot 
write  their  name,  and  that  is  a  valid  signature.  George  v.  Surrey, 
1  Moody  &  Malkin,  516.  It  is  usual  to  have  a  subscribing  witness 
to  such  a  signature  by  a  mark,  though  this  is  not  necessary ;  and 
the  signature  may  be  proved  by  a  witness  from  inspection,  if  he 
has  seen  the  party  execute  instruments  in  that  manner.  Lb. 
When  a  signature  is  made  by  a  mark,  it  is  commonly  the  case 
that  the  writer  of  the  instrument  writes  the  name  of  the  maker 
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and  leaves  a  blank  space  between  the  christian  and  the  surname 
for  making  the  mark  between  the  words,  "  his  mark,"  &c. 

In  writing  bills  and  notes  it  is  usual  to  state  the  time  when 
and  the  place  where,  they  were  made.  At  the  common  law  this 
is  not  necessary  to  the  validity  of  the  instrument,  and  a  note  is 
valid  in  this  state  without  a  date  or  time  of  payment.  Mitchell  v. 
Culver,  7  Oow.,  336.  When  no  date  is  specified,  a  bill  or  note 
will  take  effect  from  the  time  of  its  delivery,  which  may  be 
established  by  evidence.  But  a  bill  of  exchange  or  a  promissory 
note  has  no  legal  inception  or  vitality  until  it  is  delivered  to  some 
person  as  evidence  of  a  subsisting  debt.  Hall  v.  Wilson,  16  Barb., 
548.  If  a  note  is  dated,  and  it  is  delivered  after  the  time  when 
it  is  dated,  it  will  be  valid  from  the  time  of  delivery  only,  and  it 
is  to  be  considered  as  though  drawn  on  the  day  when  it  was 
delivered.  Lansing  v.  Game,  2  Johns.,  300.  But,  although  the 
date  of  a  note,  bill  or  check  is  not  material  to  its  validity,  it  is 
so  in  respect  to  its  period  of  payment.  It  may  be  ante-dated  or 
post-dated  without  affecting  its  legal  character  as  an  obligation, 
but  the  date  determines  when  it  becomes  payable.  Godin  v.  Bank 
of  Commonwealth,  6  Duer,  76,  82;  Brewster  v.  McCardell,  8 
Wend.,  478 ;  Pasmore  v.  North,  13  East.,  517, 

The  payment  by  a  bank  of  a  post-dated  check  before  the  day 
upon  which  it  is  dated  is  a  payment  in  its  own  wrong,  and  the 
money  so  paid  remains  to  the  credit  of  the  drawer.  The  assignee, 
in  good  faith  of  this  fuud,  may  maintain  an  action  against  the 
bank  for  its  recovery.  Godin  v.  Banlc  of  Commonwealth,  6  Duer,  76. 

A  note  post-dated,  and  not  negotiated  before  the  day  of  its 
date,  is  recoverable  by  the  indorsee ;  and  its  transfer  before  the 
day  of  its  date  affords  no  cause  of  suspicion,  so  as  to  put  the 
indorsee  on  inquiry  and  subject  him  to  the  equities  existing 
between  the  original  parties.  Brewster  v.  McCardell,  8  Wend.,  478 ; 
Pasmore  v.  North  13  East.,  517. 

It  is  customary  to  date  bills  and  notes  on  the  day  they  are 
made,  and  therefore,  in  the  absence  of  proof  to  the  contrary,  the 
delivery  will  be  presumed  to  have  been  made  on  that  day. 

The  place  where  a  note  or  bill  was  made  ought  always  to  be 
inserted  in  it,  as  it  is  presumptive  evidence  of  the  residence  of  • 
the  maker  at  that  place.  Taylor  v.  Snyder,  3  Denio,  145.  But  the 
dating  of  a  promissory  note  at  a  particular  place  does  not  make 
that  the  place  of  payment,  or  authorize  a  demand  to  be  made 
at  that  place  for  the  purpose  of  charging  an  indorser.  II. ;  An- 
derson v.  Drake,  14  Johns.,  114. 

Where  the  drawer  of  a  bill  of  exchange  dates  it  generally,  as 
at  "Albany,"  it  is  sufficient  to  send  him  a  notice  of  dishonor  by 
mail,  directed  to  him  at  that  place.  Mann  v.  Moors,  Ryan  & 
Moody,  249.  Bills  and  notes  are  generally  superscribed  in  figures 
for  the  amount  which  is  written  in  the  body  of  the  instrument.. 
This  is  a  mere  matter  of  convenience,  and  ordinarily  it  is  not  of 
any  importance  to  the  validity  of  the  instruments.  Though 
there  may  be  instances  when  such  figures  may  be  useful,  as  for 
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instance,  when  the  body  of  the  bill  or  note  is  left  blank  as  to  the 
amount  payable  by  it.  In  such  a  case  the  blank  in  the  body  may 
be  filled  up  by  the  holder  so  as  to  correspond  with  the  sum  speci- 
fied in  the  figures  in  the  margin.  Where  there  is  a  discrepancy 
between  the  amount  stated  in  the  margin  and  that  mentioned  in 
the  body  of  the  instrument,  the  latter  prevails,  because  the  former 
is  a  mere  memorandum,  while  the  words  used  in  the  body  of  the 
note  constitute  the  contract.  Where  the  sum  intended  to  be 
made  payable  by  a  note  is  neither  expressed  in  the  body  of  it  nor 
in  the  margin  in  figures,  the  holder  may  fill  up  the  blank  for  the 
sum  intended.  And  where  a  note  was  intended  to  be  made  pay- 
able for  eight  ^hundred  dollars,  and  the  note  was  properly  filled 
up  as  a  promise  to  pay  "eight,"  omitting  the  words  "hundred 
dollars,"  it  was  held  that  the  holder  might  insert  those  words. 
Boyd  v.  Brotlierson,  10  Wend.,  93 ;  and  see  Glute  v.  Small,  17 
Wend.,  238.a  But  if  a  note  is  perfect  when  it  is  delivered,  the 
holder  is  not  authorized  to  make  any  additions  to  it,  even  though 
there  is  a  blank  space  sufficient  to  contain  the  alteration.  Bruce 
v.  Westcott,  3  Barb.,  374.  There  may  be  an  exception  to  this 
rule  in  the  case  of  an  ,evident  mistake,  as  where  a  sum  is  agreed 
upon  by  a  debtor  as  due  from  him  to  his  creditor,  and  the  debtor 
draws  a  note  in  which  he  states  the  true  amount  in  the  margin, 
in  figures,  but  by  mistake  the  body  of  the  note  is  filled  up  with 
a  smaller  sum,  it  was  held  that  the  creditor  might  alter  the  body 
of  the  note  so  as  to  make  it  correspond  with  the  true  sum.  Olute 
v.  Small,  17  Wend.,  238 ;  and  see  Brutt  v.  Picard,  Eyan  &  Moody, 
37 ;  Bruce  v.  Westcott,  3  Barb.,  374. 

The  parties  to  a  bill  or  note  may  fix  upon  any  time  that  they 
choose  as  the  time  of  its  payment.  Though,  as  has  been  seen, 
ante,  394,  such  time  must  not  be  left  to  be  determined  by  an  uncer- 
tain event  which  may  never  occur.  If  the  time  fixed  is  certain 
to  arrive,  or  the  event  upon  which  payment  is  to  be  made  is  cer- 
tain to  occur,  the  note  will  be  valid,  although  the  period  fixed  for 
payment  may  be  very  remote. 

It  is  not  necessary  that  the  precise  time  of  payment  should  be 
fixed,  if  it  is  made  to  depend  upon  the  happening  of  an  event 
which  is  certain  to  take  place,  though  the  particular  time  of  its 
occurrence  is  not  certain,  ante,  395.  And  there  may  be  instances 
in  which  a  note  is  valid,  though  it  is  made  payable  upon  the  hap- 
pening of  an  event  which  may  never  take  place.  The  object  of 
requiring  a  certain  time  of  payment  is  intended  for  the  advan- 
tage of  the  creditor,  and  for  the  purpose  of  preventing  a  debtor 
from  delaying  payment,  or  the  maturity  of  his  debt.  And,  there- 
fore, a  note  is  valid  even  when  made  payable  upon  an  uncertain 
event  which  is  within  the  control  of  the  creditor;  as,  for  instance, 
where  a  note  is  made  payable  in  a  given  number  of  days  after 
sight  or  after  demand.  It  is  not  necessary  that  any  time  of  pay- 
ment should  be  specified,  and  in  that  case  the  note  will  be  paya- 
ble immediately.  Thompson  v.  Ketcham,  8  Johns.,  190;  HerricJi 
v.  Bennett,  Id.,  374. 

(a)  NoiB  185.  *> 
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In  an  action  on  a  bank  note  payable  on  demand  generally,  and 
not  at  a  particular  place,  a  demand  of  payment  is  not  necessary 
before  the  commencement  of  a  suit.  Haxtun  v.  Bishop,  3  Wend., 
13.  Nor  is  a  demand  necessary  on  a  note  payable  at  a  particular 
place;  but  if,  in  such  a  case,  the  defendant  shows  that  he  was 
ready  at  the  place  to  make  payment,  and  brings  the  money  into 
court,  he  discharges  himself  from  interest  and  costs.  lb.;  Wolcott 
v.  Tan  Santvoord,  17  Johns.,  248;  Fawchild  v.  Ogdensburgh,  &c, 
B.  B.,  1  E.  P.  Smith,  339;  Troy  City  Bank  v.  Grant,  Hill  & 
Denio,  119. 

But  where  a  note  is  payable  in  specific  articles  without  mention- 
ing any  day  or  place  of  payment,  it  is  in  law  payable  on  demand, 
and  an  actual  demand  is  necessary  before  an  action  can  be  main- 
tained. Lobdell  v.  Hopkins,  5  Cow.,  516;  Bice  v.  Churchill,  2 
Denio,  145;  Durkee  v.  Marshall,  7  Wend.,  312;  Cook  v.  FerraVs 
Administrators,  13  Wend.,  285. 

In  all  contracts,  including  bills  and  notes,  time  is  to  be  com- 
puted by  calendar  and  not  by  lunar  months,  unless  otherwise 
expressed  in  the  instrument.  2  It.  S.,  826,  §  4,  5th  ed. 

A  promissory  note  payable  on  demand,  with  interest,  is  a  con- 
tinuing security;  an  indorser  remains  liable  until  an  actual 
demand,  and  the  holder  is  not  chargeable  with  neglect  for  omit- 
ting to  make  such  demand  within  any  particular  time.  Merritt  v. 
Todd,  9  E.  P.  Smith,  28;  Brooks  v.  Mitchell,  9  Mees.  &  Wels.,  15; 
Borough  v.  White,  4  Barn.  &  Cress.,  325.  These  cases  qualify 
the  old  doctrine  that  a  bill  or  note  payable  on  demand  must 
be  presented  in  a  reasonable  time  in  order  to  charge  an  in- 
dorser. And  See  Post,  458. 

When  a  bill  of  exchange  is  drawn,  the  theory  is  that  the  drawee 
has  in  his  hands  funds  of  the  drawer  sufficient  to  pay  the  bill, 
and,  therefore,  a  bill  ought  to  be  so  drawn  as  to  imply  an  order  to 
pay  the  amount  specified.  Little  v.  Slackford,  1  Moody  &  Malkin, 
171.  And,  if  the  order  shows  on  its  face  that  there  is  no  right  to 
order  the  payment  of  the  money,  it  will  not  be  a  bill  of  ex- 
change, lb. 

Foreign  bills  of  exchange  are  usually  drawn  in  several  parts, 
the  whole  of  which  constitute  what  is  called  a  set.  These  parts 
are  usually  three  in  number  though  there  may  be  more  if  the 
parties  choose.  The  drawer  usually  delivers  to  the  payee  three 
bills  of  the  same  tenor  and  date,  each  of  which  should  refer  to 
the  other  parts  of  the  set,  and  express  that  payment  of  it  is  con- 
ditional on  the  other  parts  of  like  "tenor  and  date"  as  itself 
remaining  unpaid  at  maturity.  One  or  more  of  these  parts  of 
the  bill  may  be  circulated  while  an  other  is  forwarded  for  accept- 
ance. A  bill  of  exchange  drawn  in  one  state  on  persons  living 
in  an  other,  is  to  be  treated,  it  seems,  as  a  foreign  and  not  as  an 
inland  bill.  Wells  v.  Whitehead,  15  Wend.,  527. 

Payment  of  any  one  of  the  parts  of  the  bill  to  a  holder  who  is 
entitled  to  receive  the  money,  is  payment  of  the  whole  set  or  the 
entire  bill.  Holdsworfh  v.  Hunter,  10  Barn.  &  Cress.,  449;  Per- 
Wait        61 
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revra  v.  Jojyp,  id.,  note,  page  450;  Wells  v.  Whitehead,  15  "Wend. 
527,  528. 

When  the  second  of  a  set  of  three  bills  of  exchange  is  protested 
for  non-acceptance,  and  an  action  is  brought  against  the  indOrser, 
and  the  plaintiff  declares  on  the  first  of  the  set  he  is  not  entitled 
to  recover,  unless  he  produces  the  second  of  the  set  which  was 
protested,  or  accounts  satisfactorily  for  its  non-production ;  the 
defendant  may  require  its  production  to  guard  against  a  subse- 
quent claim  by  a  bona  fide  holder,  or  by  an  acceptor  who  had 
paid  supra  protest  for  his  honor.  Wells  v.  Whitehead,  15  "Wend., 
527.  Each  part  of  a  set  ought  to  refer  to  all  the  others  so  that 
the  drawer  may  not  be  compelled  to  pay  twice  over.  Davison  v. 
Robertson,  3  Dow.,  218,  228.  To  prevent  mistakes  and  double 
payment,  neither  party  to  a  bill  should  pay,  unless  the  part  pro- 
tested is  presented  and  surrendered.  For  if  the  drawee  pays  on 
receiving  the  second  of  the  set,  the  indorser  who  is  not  aware  of 
the  fact  may  be  misled  and  be  induced  to  pay  again  on  receiving 
the  first  of  the  set  accompanied  with  notice  of  the  protest.  Dv/rkin 
v.  Cranston,  7  Johns.,  442. 

For  some  purposes  all  the  parts  of  the  set  constitute  but  one 
bill ;  but  they  are  not  one  so  that  the  protest  of  either  is  a  pro- 
test of  all,  nor  so  as  to  dispense  with  the  necessity  of  suing  on 
that  particular  bill  which  has  been  dishonored.  Wells  v.  Wliite- 
head,  15  Wend.,  527.  Foreign  bills  must  be  protested  for  non-ac- 
ceptance and  non-payment,  or  the  drawer  and  indorser  will  be 
discharged.  lb.  The  form  in  which  foreign  bills  are  drawn  in 
sets,  may,  perhaps,  be  convenient,  at  least,  for  illustration. 

The  following  is  a  bill  drawn  in  a  set  of  three  parts,  all  of 
which  are  necessary  to  constitute  a  complete  bill : 

New  Tobk,  August  21th,  1864. 
No.  175.  Ex.  £100  stg. 

Sixty  days  after  sight  of  this  my  first  of  exchange  (second  and  third 
unpaid),  pay  to  A.  B.,  or  order,  one  hundred  pounds  sterling,  value  received, 
and.  charge  the  same  to  the  account  of  C.  D. 

To  Messrs.  E.  F.  &  Co.,  Liverpool. 

New  York,  August  21th,  1864. 
No.  175.     Ex.  £100  stg.  ^ 

Sixty  days  after  sight  of  this  my  second  of  exchange  (first  and  third 
unpaid),  pay  to  A.  B.,  or  order,  one  hundred  pounds  sterling,  value  re- 
ceived, and  charge  the  same  to  the  account  of  C.  D. 

To  Messrs.  E.  F.  &  Co.,  Liverpool. 

New  Yoek,  August  21th,  1864. 
No.  175.    Ex.  £100  stg. 

Sixty  days  after  sight  of  this  my  third  of  exchange  (first  and  second 
unpaid),  pay  to  A.  B.,  or  order,  one  hundred  pounds  sterling,  value  re- 
ceived, and  charge  the  same  to  the  account  of  C.  D. 

To  Messrs.  E.  F.  &  Co.,  Liverpool. 

The  amount  for  which  foreign  bills  are  drawn  is  usually  greater 
than  the  sum  for  which  a  justice  has  jurisdiction.    But  since  a 
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bill  which  is  drawn  in  any  other  state  of  the  Union  is  treated  as 
a  foreign  bill,  if  payable  in  this  state,  it  seemed  proper  to  devote 
the  space  occupied  for  explanation. 

Negotiability  is  one  of  the  essential  qualities  of  a  bill  or  note, 
so  far  as  it  is  employed  in  commercial  affairs. 

SECTION  IT. 

NEGOTIABILITY    OF   BILLS   AND   NOTES. 

When  a  negotiable  bill  or  note  is  taken  in  good  faith,  and  for 
value,  before  it  is  due,  the  holder  may  recover  the  full  amount  of 
it  without  reference  to  any  equities  which  may  exist  between 
prior  parties  to  it.  Bills  and  notes  not  negotiable  are  valid 
instruments ;  but  they  are  taken  subject  to  all  existing  equities, 
even  when  taken  in  good  faith,  for  value,  and  before  maturity. 
It  is  evident,  therefore,  that  for  all  commercial  purposes,  it  is 
important  that  the  holder  should  know  whether  the  bill  or  note 
transferred  to  him  is  negotiable,  or  whether  it  is  unnegotiable. 
The  law  has  not  determined  that  any  particular  phraseology 
shall  be  employed  for  the  purpose  of  rendering  a  bill  or  note 
negotiable.  If  any  words  are  used  which  indicate  that  the 
maker,  or  any  other  party  to  the  instrument,  intended  that  it 
should  be  negotiable,  the  law  will  give  effect  to  that  intention, 
so  far  as  that  person  is  concerned.  United,  States  v.  Wliite, 
2  Hill,  59,  62 ;  Ohit.  on  Bills,  218,  Am.  ed.  of  1839.  The  usual 
mode  of  making  notes;  bills  and  checks  negotiable  is  by  drawing 
them  payable  to  a  particular  person,  or  order,  or  hearer,  or  to  the 
order  of  the  drawer,  or  to  bearer  generally.  It  must  be  remem- 
bered, however,  that  such  negotiable  words  will  not,  of  them- 
selves, render  every  contract  a  bill  or  note.  It  is  in  those  cases 
only  in  which  they  are  inserted  in  an  instrument  which  the  law 
recognizes  as  capable  of  possessing  negotiable  qualities,  that 
they  can  have  the  effect  of  rendering  the  instrument  negotiable. 
An  instrument  in  the  form  of  a  note,  payable  in  money,  to  a  cer- 
tain person,  or  order,  is  not  negotiable  if  a  seal  is  affixed  to  the 
maker's  signature.  Clark  v.  Farmers'  Manufacturing  Company, 
15  Wend.,  256.  So  of  a  note  payable  in  chattels ;  it  is  not  nego- 
tiable though  payable  to  bearer,  or  to  order,  because  its  negotia- 
bility is  destroyed  from  the  fact  that  it  is  payable  in  chattels 
instead  of  money.  It  is  the  custom  of  merchants,  adopted  into 
the  mercantile  code,  that  renders  bills  of  exchange  capable  of 
assignment  as  they  now  are ;  and  it  is  by  virtue  of  the  statute 
that  promissory  notes  are  placed  upon  the  same  footing  as  bills 
in  regard  to  their  negotiability.  Ante,  391,  §  1. 

When  a  bill  or  note  is  not  made  payable  to  a  certain  person 
by  name,  adding  "  or  bearer,"  or  the  words,  "or  order,"  it  must 
have  inserted  into  it  terms  of  equivalent  import,  in  order  to 
make  it  negotiable.  It  is  not  necessary  that  the  instrument 
should  be  made  payable  to  any  person  by  name,  for  it  will  be 
equally  valid  if  made  payable  to  "  the  bearer,"  as  bank  notes  or 
bills  are  drawn.    All  bills  and  notes  which  are  drawn  payable 
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to  a  certain  person  or  bearer,  or  to  bearer  generally,  are  transfer- 
able from  person  to  person  without  any  indorsement  whatever. 
And  if  the  payee  of  a  note  payable  to  him  or  leaver,  put  his 
name  on  the  back,  he  may  be  sued  as  an  indorser,  in  the  same 
manner  as  though  the  note  had  been  made  payable  to  him  or 
order.  Brush  v.  Beeves,  3  Johns.,  439  ;  Bank  of  England  v.  New- 
man, 1  Lord  Eaym.,  442.  So,  when  a  note  is  drawn  payable  to 
the  person  who  shall  thereafter  indorse  the  same,  it  is  a  negotia- 
ble note  ;  and  the  person  who  writes  his  name  on  the  back  of  it, 
becomes  liable  on  it  as  an  indorser.  United  States  v.  White,  2 
Hill,  59. 

The  makers  of  a  note  cannot  object  that  a  note  was  negotiated 
contrary  to  its  terms,  when  they  themselves  put  it  into  circu 
lation ;  as  where  a  note  was  made  for  the  purpose  of  renewing 
a  similar  note,  and  it  was  made  "  payable  and  negotiable  at  the 
bank  of  Ontario,"  but  the  makers  turned  it  out  in  payment  of 
a  debt  which  they  owed.  Wardell  v.  Hughes,  3  Wend.,  418.  A 
direction  in  a  note,  making  it  payable  at  a  given  bank,  is  equiva- 
lent to  a  request  to  the  bank  to  pay  it  out  of  any  funds  which 
the  maker  has  in  the  bank.  Griffin  v.  Bice,  1  Hilt.,  184. 

A  written  instrument  for  the  payment  of  money  upon  a  con- 
tingency, may  be  transferred  by  delivery  merely,  although  payable 
"  to  order."  Such  an  instrument  is  not  negotiable,  and  no  indorse- 
ment is  requisite  to  transfer  the  title.  A  delivery  with  intent 
to  vest  in  the  party  claiming  under  it  all  the  payee's  interest,  is 
sufficient.  Loftus  v.  Clark,  1  Hilt.,  310. 

'Bills  and  notes  for  the  payment  of  money,  but  without  words 
of  negotiability,  are  valid  either  at  common  law  or  under  the 
statute.  Goshen  Turnpike  Co.  v.  Hurtin,  9  Johns.,  217 ;  Downing 
v.  Backenstoes,  3  Oaines,  137  ;  Burchell  v.  Slocock,  2  Lord  Eaym., 
1545 ;  Smith  v.  Kendall,  6  Term,  123.  In  this  state  most  choses 
in  action  are  assignable  so  as  to  authorize  an  action  in  the  name 
of  the  assignee.  This  subject  will  be  noticed  hereafter  in  relation, 
to  indorsements  and  transfers  of  such  instruments. 

In  every  negotiable  bill  or  note,  it  is  implied  that  there  is 
a  sufficient  valid  consideration,  and  it  is  not  essential  that  the 
words  "  for  value  received,"  should  be  expressed  in  the  instru- 
ment. Kinsman  v.  Birdsall,  2  E.  D.  Smith,  395  ;  Bank  of  Troy  v. 
Topping,  13  Wend.,  557,  569 ;  Watson  v.  Kightley,  11  Ad.  &  Ell. 
702.  The  words  "  for  value  received  "  in  a  chattel  note  payable 
in  neat  cattle,  are  prima  facie  sufficient  evidence  of  consideration, 
and  on  proof  of  the  execution  and  delivery  of  the  note,  the 
payee  is  entitled  to  recover.  Jerome  v.  Whitney,  7  Johns.,  321 ; 
Walrad  v.  Petrie,  4  Wend.,  575. 

Every  note  within  the  statute,  imports  a  consideration,  unless 
the  contrary  appears  in  the  note  itself;  and  if  the  defendant 
would  impeach  the  note  for  want  of  consideration,  the  burden 
of  proof  is  on  him.  Goshen  Turnpike  Co.  v.  Hurtin,  9  Johns.,  217 
Hatch  v.  Trayes,  11  Ad.  &  Ell.,  702. 

The  words  "  for  value  received  "  when  inserted  in  a  bill  oi 
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note  are  evidence  of  money  received,  and  the  note  is  admissible 
in  evidence  under  the  money  counts.  Hughes  v.  Wheeler,  8  Cow., 
77.  But  the  recital  in  a  bill,  of  value  received,  and  its  indorse- 
ment, do  not  estop  the  acceptor  nor  the  indorser  from  proving 
that  the  acceptance  and  indorsement  were  for  the  accommodation 
of  the.drawer,  and  that  the  bill  had  no  inception  until  its  usurious 
discount  by  the  plaintiffs.  Clark  v.  Sisson,  8  E.  P.  Smith,  312. 
Where  a  note  is  expressed  to  be  for  value  received,  that  raises  a 
presumption  of  a  legal  consideration  sufficient  to  sustain  the 
promise ;  but  that  is  a  presumption  only,  and  may  be  rebutted. 
Holliday  v.  Atkinson,  5  Barn.  &  Cress.,  501.  The  subject  of  con- 
sideration will  be  noticed  more  fully  hereafter,  and  see  ante,  85 
&c. 

Bills  of  exchange  usually  contain  words  of  advice,  specifying 
to  what  account  the  amount  directed  to  be  paid  is  to  be  charged. 
And  when  a  statement  is  made  in  a  bill  of  a  particular  fund,  out 
of  which  the  drawee  may  reimburse  himself;  or  if  it  is  directed 
that  the  amount  of  the  bill  shall  be  charged  to  a  particular 
account,  this  will  not  invalidate  the  bill.  Kelley  v.  Mayor  of  Brook- 
lyn, 4  Hill,  263. 

The  drawer  sometimes  gives  the  drawee  a  general  direction  in 
words  like  the  following:  "and  charge  the  same  to  my  account," 
or  directs  it  to  be  put  to  some  specific  account,  as  "to  the  Bed- 
ford road  assessment."  II).  But  such  words  of  advice  are  not 
necessary  to  the  validity  of  the  bill ;  aud  in  the  absence  of  them, 
the  drawee  has  an  election  as  to  what  account  they  shall  be 
applied,  if  there  are  several  to  which  an  application  may  be  pro- 
perly made.  Laing  v.  Barclay,  1  Barn.  &  Cress.,  398.  Such  words 
are  sometimes  considered  in  determining  the  construction  which 
ought  to  be  given  to  the  instrument,  because  they  indicate  the 
intention,  and  frequently  serve  to  explain  the  relation  which 
exists  between  the  parties,  by  pointing  out  the  consideration  for 
which  they  are  given,  or  the  credit  upon  which  they  are  drawn. 
II.  If  a  bill  contains  a  direction  to  charge  "as  per  advice,"  the 
drawee  has  a  right  to  wait  for  advice  before  accepting  or  paying 
it.  If  no  such  words  are  used,  or  if  the  direction  is  to  charge  as 
already  advised,  or  without  further  advice,  there  is  neither  neces- 
sity nor  propriety  in  waiting  for  letters  of  advice.  It  is,  however, 
customary  to  send  the  drawee  a  letter  advising  him  of  the  draft, 
and  describing  the  bill  in  a  particular  manner;  and  this  is  a  pru- 
dent course  in  order  to  prevent  frauds,  and  to  give  the  drawee 
such  information  as  may  satisfy  him  that  the  bill  is  drawn  in  the 
usual  course  of  business. 

A  bill  of  exchange,  being  an  open  letter  of  request  for  the  pay- 
ment of  money,  must  be  regularly  addressed  to  the  person  upon 
whom  it  is  drawn ;  and  this  is  usually  done  at  the  bottom,  on  the 
left  hand  of  the  bill.  See  the  forms,  ante,  386.  No  one  can  be  liable 
as  acceptor  but  the  person  to  whom  the  bill  is  addressed,  unless 
he  be  an  acceptor  for  honor.  Polhill  v.  Walter,  3  Barn.  &  Adolph., 
114,  122.    And  where  a  bill  was  drawn  payable  to  the  order  of 
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the  drawer  himself,  and  directed  to  himself,  but  accepted  by  an 
other  person,  it  was  held  that  no  action  could  be  maintained 
against  such  acceptor.  Davis  v.  Clarice,  6  Ad.  &  Ell.  N.  S.,  16. 
But  where  an  instrument  was  drawn,  payable  to  the  drawer  or 
his  order,  at  a  particular  place,  without  being  addressed  to  any 
person  by  name,  and  it  was  afterwards  accepted  by  the  person 
residing  at  the  place  where  it  was  made  payable,  it  was  held  that 
the  acceptor  was  liable  in  an  action  upon  such  instrument  as  a 
bill  of  exchange.  Gray  v.  Milner,  8  Taunt.,  739.  The  bill  was 
made  "payable  at  No.  1  Wilmot  street,  opposite  the  Lamb,  Beth- 
nal  Green,  London."  The  court  held  that  since  the  bill  was 
directed  to  a  particular  place,  it  could  not  mean  anything  except 
that  the  person  residing  there  was  to  accept  it ;  and  that  by  accept- 
ing it,  such  person  acknowledged  that  he  was  the  person  to  whom 
it  was  directed. 

An  order  drawn  by  the  president  of  a  corporation,  or  by  the 
mayor  of  a  city  upon  its  treasurer,  has  been  held  to  be  a  valid 
bill  of  exchange,  and  is  properly  directed  to  the  treasurer.  Kelley 
v.  Mayor,  Sec,  Brooklyn,  4  Hill,  263.  Or  it  may  be  treated  as  a 
promissory  note  under  the  statute.  Bull  v.  Sims,  9  E.  P.  Smith, 
570.a  And  it  has  been  recently  held  by  the  court  of  appeals, 
that  such  an  order  is  not  a  bill  of  exchange  but  a  promissory 
note.  Fairchild  v.  Ogdensourglt,  Sec,  It.  M.,  1  E.  P.  Smith,  337. 
Where  an  instrument  is  made  in  terms  so  ambiguous  as  to  make 
it  doubtful  whether  it  is  a  bill  of  exchange  or  a  promissory  note, 
the  holder  may,  at  his  election,  treat  it  as  either  as  against  the 
maker  of  the  instrument.  Edis  v.  Bury,  6  Barn.  &  Cress.,  433. 
The  construction  which  is  to  be  given  to  bills  and  notes  is  similar 
to  that  which  obtains  with  reference  to  other  contracts.  Bills 
and  notes  payable  to  "order"  are  transferable  by  indorsement, 
while  those  payable  to  "bearer"  may  be  transferred  by  mere 
delivery.  A  bill  of  exchange  or  a  promissory  note  has  no  legal 
inception,  however  complete  it  may  be  in  form,  until  it  is  deliv- 
ered to  some  person,  as  evidence  of  a  subsisting  debt.  Adams  v. 
Jones,  12  Ad.  &  Ell.,  455;  Machell  v.  Kinnear,  1  Stark.,  499; 
Catlin  v.  Gunter,  1  Kern.,  368 ;  Marvin  v.  McCullum,  20  Johns. 
288. 

When  a  bill  or  note  is  made  and  delivered  for  a  legal  purpose 
to  some  person  as  evidence  of  an  existing  indebtedness,  it  then 
has  its  inception,  if  such  delivery  is  absolute. 

There  may  be,  however,  a  conditional  delivery  of  such  an 
instrument,  and  in  a  proper  case  the  courts  will  enforce  the  con- 
dition. And  where  notes  are  signed  by  two  persons,  one  of  them 
a  principal  debtor,  and  the  other  his  surety,  a  declaration  by  the 
principal,  at  the  time  of  the  delivery,  that  such  delivery  is  uncon- 
ditional, will  not  entitle  the  payee  to  maintain  an  action  against 
the  surety  or  indorser  of  the  notes.  If  it  appears  that  the  notes 
were  signed  by  the  maker,  together  with  a  surety,  and  indorsed 
by  another  person  on  the  express  condition  that  they  were  not  to 
take  effect  until  a  certain  arrangement  should  be  consummated, 

(o)  Note  186. 
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the  absolute  delivery  of  the  notes  by  £he  maker,  is  an  unlawful 
diversion  of  them  from  the  purpose  for  which  they  were  made  and 
indorsed ;  and  the  payee  will  obtain  no  title  to  them  unless  he  is 
a  bona  fide  purchaser  without  notice,  and  for  value  paid.  MicMes 
v.  Golvin,  4  Barb.,  304.  So,  in  an  action  by  the  payees  of  a  check 
against  the  drawers,  the  defendants  may  show  the  transaction  in 
tvhich  it  originated ;  that  its  delivery,  was  not  absolute  but  con- 
ditional, and  that,  according  to  such  condition,  it  was  the  plain- 
tiff's duty  to  return  it  to  the  defendants,  and  that  they  had  refused, 
before  suit  brought,  to  do  so.  Bernhard  v.  Brunner,  4  Bosw.,  528. 

Where  a  person  is  induced  to  execute  negotiable  paper  by  a 
fraud  practiced  upon  him,  there  cannot  be  a  recovery  upon  it, 
except  by  a  bona  fide  purchaser  for  value.  Farrington  v.  Frank- 
fort  Bank,  24  Barb.,  554. 

It  is  of  no  consequence  when  or  where  a  bill  or  note  is  signed, 
because  it  takes  effect  from  the  time  of  delivery,  and  not  from 
the  time  of  making.  Hyde  v.  Goodnow,  3  Oomst.,  266 ;  Hall  v.' 
Wilson,  16  Barb.,  548.  Though  the  parties  may  in  some  cases 
deliver  a  note  after  the  time  of  its  date,  and  by  agreement  make 
it  relate  back  to  the  time  of  its  date  for  some  purposes.  But  no 
agreement  can  give  the  note  an  inception  ;  there  must  be  some 
delivery  of  the  instrument,  actual  or  constructive,  before  it  is  an 
absolute  security  as  a  bill  or  note.     4-  H, 

It  is  not  necessary  that  there  should  be  positive  proof  of  a 
delivery,  because  the  law  will  infer  a  delivery  from  given  facts, 
and  those  facts  may  be  established  by  evidence,  and  be  found  by 
a  jury,  or  by  the  justice. 

In  an  action  upon  a  negotiable  promissory  note,  payable  to 
bearer,  or  indorsed  in  blank  by  the  payee,  possession  by  the  plain- 
tiff is  prima  facie  evidence  that  he  is  the  owner  of  it  for  a  good 
consideration.  James  v.  Chalmers,  2  Seld.,  209;  S.  C,  5  Sandf.,  52; 
Seeley  v.  Engell,  17  Barb.,  530 ;  Smith  v.  Schanclc,  18  Barb.,  344 ; 
Nelson  v.  Cowing,  6  Hill,  336.a  The  same  rule  applies  to  checks. 
Townsend  v.  Billinge,  1  Hilt.,  353 ;  Cruger  v.  Armstrong,  3 
Johns.  Oas.,  5,  and  cases  in  note  at  end  of  case  ;  Conroy  v.  War- 
ren, Id.,  259  ;  and  bills  of  exchange  stand  upon  the  same  footing. 
Indeed,  it  may  be  considered  clearly  settled,  that  the  actual  pos- 
session of  any  negotiable  instrument  which  appears  on  its  face 
to  have  been  regularly  negotiated,  is  sufficient  prima  facie  evi- 
dence that  the  instrument  was  duly  delivered,  and  that  the 
possessor  is  its  owner  in  good  faith  and  for  value.  It  is  now 
settled  that  the  legal  presumption  is  that  such  instrument 
was  delivered  and  negotiated  to  the  holder  before  its  maturity. 
Andrews  v.  Chadbourne,  19  Barb.,  147 ;  Pratt  v.  Adams,  7  Paige, 
61 6.  And  evidence  that  the  bill  or  note  was  not  transferred  to 
the  plaintiff  until  after  the  maturity  of  the  paper,  does  not  rebut 
the  presumption  that  he  is  a  holder  in  good  faith,  and  for  value. 
James  v.  Chalmers,  2  Seld.,  209  ;  Seely  v.  Engell,  17  Barb.,  530 
535 ;  Smith  v.  Schanck,  18  Barb.,  344. 

Bills  and  notes  are  frequently  given  on  the  sale  of  property 

(a)  Bedell  v.  Carll,  6  Tiff.  581. 
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the  settlement  of  accounts,  &c.  And  it  is  a  general  rale  that 
the  giving  of  a  note  or  bill  by  the  debtor  to  his  creditor  for  goods 
sold  or  for  an  existing  debt,  is  not  to  be  regarded  as  a  payment 
of  the  indebtedness,  unless  there  is  an  express  agreement  that  it 
shall  have  that  effect.  Hill  v.  Beebe,  3  Kern.,  556,  562,  563,  and 
cases  cited;  Hughes  v.  Wheeler,  8  Cow.,  77;  Bur  dick  v.  Green, 
15  Johns.,  247 ;  Tobey  v.  Barber,  5  Johns.,  68.  This  last  case  is  a 
leading  one.  See  2  Am.  Lead.  Oases,  225,  243,  and  cases.  The 
giving  of  a  bill  or  note  does  not  extinguish  the  debt  for  which  it 
was  given ;  it  merely  operates  to  extend  the  time  of  payment 
until  the  instrument  becomes  due ;  and,  if  it  is  not  then  paid,  the 
creditor  may  sue  upon  the  original  demand,  though  he  must  be 
able  to  produce  the  bill  or  note  at  the  trial  for  cancellation.  lb. ; 
Muldon  v.  Whitlock,  1  Oow.,  290.  The  acceptance  by  a  credi- 
tor of  a  bill  or  note  made  by  a  third  person,  on  account  of 
the  debt,  does  not  satisfy  it  unless  the  parties  agreed  that  it 
should  be  received  as  payment.  Noel  v.  Murray,  3  Kern.,  167 ; 
Hays  v.  Stone,  7  Hill,  128  ;  S.  C,  3  Denio,  575.  The  same  rule 
applies  to  a  check,  and  if  it  is  not  paid,  the  creditor  may  sue  upon 
the  original  demand.  Cromwell  v.  Lovett,  1  Hall,  56 ;  Stephens  v. 
McNeill,  26  Barb.,  651;  Tanner  v.  Bank  of  Fox  Lake,  23  How., 
399.  Where  a  note,  bill  or  check  is  received  on  a  precedent  debt, 
the  presumption  is  that  it  was  not  taken  as  payment,  and  the 
burden  of  establishing  that  it  was  agreed  to  be  so  received  is 
upon  the  debtor.  Noel  v.  Murray,  3  Kern.,  168.a  But  where  such 
an  instrument  is  received  cotemporaneously  with  the  contracting 
of  the  debt,  the  presumption  is  that  it  was  agreed  to  be  received 
in  payment,  and  the  burden  of  proving  the  contrary  rests  on  the 
creditor.  lb.;  Whitbeck  v.  Van  Ness,  11  Johns.,  409 ;  Bew  v.  Bar 
her,  3  Oow.,  272;  Breed  y.  Cook,  15  Johns.,  241.b  Where  the 
debtor  guarantees  a  bill  or  note  or  check,  which  he  transfers  as 
part  payment,  at  the  time  of  the  creation  of  the  debt,  such 
guaranty  is  evidence  that  the  creditor  did  not  accept  the  instru- 
ment in  payment.  Monroe  v.  Hoff,  5  Denio,  360 ;  Johnson  v.  Gil- 
'bert,  4  Hill,  178;  Torry  v.  Hadley,  27  Barb.,  192;  Tyler  v.  Stevens, 
11  Barb..  485 ;  Cardell  v.  McNiel,  7  E.  P.  Smith,  336.  It  is  of  no 
consequence  whether  the  guaranty  is  in  writing  or  by  parol,  or 
whether  it  is  valid  or  void.  In  either  case  it  is  evidence  that  the 
creditor  did  not  accept  the  instrument  as  an  absolute  payment 
of  his  demand;  and,  therefore,  when  the  time  expires  for  which 
such  instrument  extends,  and  it  then  is  unpaid,  the  creditor  may 
sue  upon  the  original  debt,  and  cancel  such  collateral  security  on 
the  trial.  lb.  Where  the  creditor  accepts  the  note  of  a-  third 
person  in  payment  of  his  debt,  whether  existing,  or  one  created  at 
the  time  of  a  purchase,  &c,  such  note  will  be  a  payment  and 
discharge  of  the  debt ;  or,  if  it  was  expressly  agreed  that  such 
should  be  the  effect  of  the  arrangement.  Johnson  v.  Weed,  9 
Johns.,  310 ;  Graves  v.  Friend,  5  Sandf.,  568 ;  St.  John  v.  Purdy, 
1  Sandf.,  9 ;  Frisbie  v.  Lamed,  21  Wend.,  450 ;  Willard  v.  Germer, 
1  Sandf.,  50 ;  New  York  State  Bank  v.  Fletcher,  5  Wend.,  85 ;  and 

(a)  Note  181.        (b)  Note  188. 
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see  Tobey  v.  Barber,  5  Johns.,  68  ;  8.  C.,2,  Am.  Lead.  Oases,  225 
to  273. 

Where  several  persons  are  jointly  indebted  for  goods  sold, 
which  are  charged  to  all  the  debtors,  it  will  not  discharge  some 
of  the  parties  from  their  liability  by  reason  of  the  making  out  of 
a  bill  against  a  part  of  the  debtors,  and  taking  a  note  from  them 
payable  at  a  future  time,  and  giving  a  receipt  in  full,  if  such  note 
is  not  paid.  Muldon  v.  WMtloclc,  1  Cow.,  200 ;  Schermerhom  v. 
Loines,  7  Johns.,  311.  Where  a  firm  Avas  indebted,  and  had 
given  a  firm  note  for  the  amount,  and  the  firm  was  subsequently 
dissolved,  and  after  that  event  one  of  the  partners  gave  his  indi- 
vidual note  for  a  part  of  the  amount,  the  note  of  a  third  person  for 
a  portion  of  it,  and  paid  the  balance  in  money,  it  was  held  that 
this  arrangement  extinguished  the  liability  of  the  other  partners. 
Waydell  v.  Luer,  3  Denio,  410;  and  see  Le  Page  v.  McGrea,  1 
Wend.,  164;  Frisbie  v.  Lamed,  21  Wend.,  450.  Whether  a  note 
given  by  one  of  several  partners,  upon  an  express  agreement 
that  it  shall  be  received  in  payment  of  the  firm  debt,  will  dis- 
charge the  other  partners,  is  not  entirely  settled.  See  Bdw.  on 
Bills,  194,  195,  and  cases  cited.  Where  a  creditor  received  from 
his  debtor  the  business  note  of  a  third  person,  upon  an  agree- 
ment that  it  should  be  a  full  satisfaction  of  a  larger  debt,  if  paid 
at  maturity,  but  not  otherwise,  it  was  held  that  the  creditor,  by 
receiving  payment  of  the  note  when  past  due,  waived  the  condi- 
tion and  discharged  his  original  debtor.  Colliding  v.  King,  6 
Seld.,  440. 

When  a  negotiable  bill  or  note  is  delivered  to  a  creditor,  it 
operates  as  a  payment  so  far  that  he  cannot  recover  upon  the 
original  demand  until  such  instrument  is  due,  and  he  must  then 
produce  and  cancel  it  at  the  trial  before  he  can  recover.  Holmes 
v.  DeCamp,  1  Johns.,  34 ;  Angel  v.  Felton,  8  Johns.,  149 ;  Raymond 
v.  Merchant,  3  Cow.,  147 ;  Hughes  v.  Wheeler,  8  Cow.,  77 ;  Bur- 
dick  v.  Green,  15  Johns.,  247.  Negotiable  paper  is  treated  as 
payment  in  the  manner  just  mentioned,  for  the  reason  that  it 
may  be  transferred  from  hand  to  hand ;  and  if  transferred  to  a 
bona  fide  holder,  for  value,  before  the  maturity  of  the  paper,  the 
maker  will  be  liable  to  pay  the  amount  to  such  holder ;  and  it  is 
therefore  required  that  the  creditor  who  took  it  from  the  debtor 
shall  produce  and  cancel  it  at  the  trial,  or  show  its  loss,  &c, 
before  he  can  recover,  either  upon  the  original  demand  or  even 
upon  the  note  itself.  lb.  See  "  Lost  Note."  When  a  bill  or  note 
which  is  not  negotiable  is  given  by  a  debtor  to  his  creditor,  the 
debtor  ought  to  have  the  same  right  to  require  the  production 
and  cancellation  of  the  note.  The  Code  permits  an  assignment 
of  such  instruments,  and  authorizes  the  owner  of  the  demand  to 
sue  in  his  own  name,  Code,  §§  111,  112,  113,  and  it  provides  that 
actions  by  assignees  shall  be  without  prejudice  to  any  set-off  or 
other  defense  existing  at  the  time  of,  or  before  notice  of,  the 
assignment.  §  112. 

Where  an  action  is  brought  by  an  assignee  in  his  own  name 
Wait        52 
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upon  a  chose  in  action  not  negotiable,  the  defendant  owing  such 
claim  cannot  set  off'  a  demand  in  his  favor,  against  the  plain- 
tiff, as  a  defense,  unless  he  proves  that  the  claim  belonged  to 
him  before  notice  of  the  assignment.  Soloman  v.  Soil,  3  E.  D. 
Smith,  139. 

When  a  creditor  accepts  a  bill  or  note  from  his  debtor  it  will 
operate  to  suspend  the  right  of  action  on  the  original  debt  until 
the  bill  or  note  becomes  due  or  is  dishonored.  Putnam  v.  Lewis, 
8  Johns.,  389 ;  Herring  v.  Sawyer,  cited  in  same  case.a 

Where  goods  are  sold  which  are  to  be  paid  for  by  the  note  of 
a  third  person,  upon  the  delivery  of  the  goods,  and  such  third 
person  becomes  insolvent  before  the  goods  are  delivered,  the 
vendor  is  not  compelled  to  deliver  them  and  take  such  notes  in 
payment,  even  though  the  notes  are  not  entirely  worthless. 
Benedict  v.  Field,  2  E.  P.  Smith,  595 ;  S.  C,  4  Duer,  154 ;  Boget 
v.  Merritt,  2  Oaines,  117. 

Where  goods  are  sold  and  the  purchaser  pays  for  them  by  giv- 
ing the  note  of  a  third  person  which  is  indorsed  by  the  purchaser, 
such  note  will  prevent  a  recovery  for  the  goods  on  a  claim  for 
goods  sold;  and  if  the  creditor  neglects  to  take  proper  steps 
for  collecting  the  note,  and  he  omits  to  give  the  purchaser  notice 
of  non-payment,  the  purchaser  will  be  discharged.  Dayton  v. 
Trull,  20  Wend.,  345.  So,  when  a  bill  of  exchange  is  given  in 
payment  for  goods  purchased,  the  vendor  must  take  proper  steps 
to  present  the  bill  for  acceptance,  and  take  proper  steps  to  charge 
the  drawer,  or  he  will  be  discharged,  and  the  creditor  will  be 
compelled  to  rely  on  the  bill  as  a  means  of  payment.  Jones  v. 
Savage,  6  Wend.,  658 ;  Chamberlyn  v.  Delarive,  2  Wils.,  350 ; 
Smith  v.  Wilson,  Andrews,  187,  228.  The  acceptance  of  a  note 
in  payment  of  a  prior  debt  will  not  operate  as  a  suspension  of 
the  creditor's  right  of  action,  if  the  debtor  neglects  or  refuses  to 
perform  all  that  he  engaged  to  do.  And,  therefore,  where  an 
action  had  been  commenced  in  the  supreme  court  on  a  book 
account,  and  an  agreement  was  made  between  the  parties  for  a 
settlement,  on  condition  that  the  defendant  gave  his  note  to  the 
plaintiff  for  the  amount  and  paid  the  costs  of  the  suit,  and 
the  defendant  gave  the  note  but  neglected  to  pay  the  costs,  it 
was  held  that  the  plaintiff  had  a  right  to  proceed  in  the  action. 
Putnam  v.  Lewis,  8  Johns.,  389.  When  a  creditor  receives  an 
order  or  draft  from  his  debtor  upon  a  third  person,  for  a  given 
sum,  which  the  debtor  alleges  is  to  be  due  in  a  few  days,  and  the 
creditor  takes  the  notes  of  such  third  person,  payable  in  six  and 
nine  months,  he  makes  the  debt  his  own,  and,  in  case  of  non- 
payment of  the  notes,  he  cannot  call  upon  the  debtor  for  the 
amount  of  the  draft.  Soutkwick  v.  Sax,  9  Wend.,  122. 

Where  a  debtor  gives  his  own  note  for  money  which  he  has 
borrowed,  and  he  also  delivers  to  his  creditor  the  note  of  a  third 
person  as  a  collateral  security,  the  creditor  will  have  no  right  to 
take  a  new  note  of  such  third  person,  and  extend  the  time  of  pay- 
ment, and  if  he  takes  such  new  note  he  releases  his  debtor  from 

(o)  Smith  v.  Applegate,  1  Daly,  91. 


BILLS  AND  NOTES.  411 

the  payment  of  his  note,  if  the  note  of  such  third  person  was 
equal  to  the  amount  of  the  loan.  Nezsen  v.'  Lyell,  5  Hill,  4G6. 

Where  the  note  of  a  third  person  is  delivered  on  a  debt  due, 
and  is  received  as  a  conditional  payment,  if  the  creditor  uses  dili- 
gence in  demanding  payment  of  the  note  at  maturity,  and  in 
giving  notice  of  the  non-payment  so  as  to  charge  the  indorsers 
thereon,  the  liability  on  the  original  consideration  revives,  and 
the  creditor  may  bring  his  action  upon  the  original  demand.  Hick- 
ling  v.  Hardey,  7  Taunt.,  312;  Mussen  v.  Price,  4  Bast,  147. 

In  strictness  the  debt  does  not  revive,  for  it  was  not  extin- 
guished. The  dishonor  of  the  paper  merely  gives  a  right  of 
action,  which  was  temporarily  suspended  during  the  time  such 
paper  was  maturing.  Puckford  v.  Maxwell,  6  Term,  52. 

Forged  negotiable  paper,  whether  bills  and  notes,  or  bank  notes 
and  bills,  are  no  payment,  and  it  will  not  make  any  difference  to 
the  rule,  to  show  that  the  person  paying  such  bills  supposed  that 
they  were  genuine.  MarMe  v.  Hatfield,  2  Johns.,  455 ;  Thomas  v. 
Todd,  6  Hill,  340;  Baker  v.  Bonesteel,  2  Hilt.,  397;  Jones  v.  Byde, 
5  Taunt.,  488.  The  party  receiving  such  a  bill  must  return  it  to 
the  person  of  whom  he  received  it,  within  a  reasonable  time  after 
discovering  its  worthlessness,  or  he  will  have  to  bear  the  loss.  lb. 
So,  where  bank  bills  are  received  in  payment,  and  at  the  time  of 
such  payment  the  bank  which  issued  the  bills  has  in  fact  stopped 
payment  and  is  insolvent,  although  the  failure  is  not  known  at  the 
place  of  payment,  the  loss  falls  upon  the  party  paying,  and  not 
upon  the  party  deceiving  the  bills.  Lightbody  v.  Ontario  Bank,  11 
Wend.,  9;  S.  0.,  13  Wend.,  101.  The  rule  as  to  returning  such 
bills  is  the  same  as  that  in  relation  to  forged  paper.  Camidge  v. 
Allenby,  6  Barn.  &  Cress.,  373.  The  object  in  requiring  a  prompt 
return  of  such  paper  is,  to  enable  each  person  to  act  without 
delay  in  returning  it  to  the  person  from  whom  he  received  it,  and 
while  his  memory  is  fresh  in  relation  to  the  transaction. 

Stamps.']  The  general  provisions  of  the  statute  in  relation  to 
stamps  will  be  given  in  a  subsequent  place. 

SECTION  V.  ^ 

BILLS   AND   NOTES   NOT   NEGOTIABLE. 

Bills  of  exchange  are  negotiable  by  the  law  merchant  without 
the  aid  of  any  statute.  And  these  instruments  were  in  common 
use  as  negotiable  instruments  long  before  promissory  notes. 

It  is  by  virtue  of  the  statute  that  promissory  notes  are  made 
negotiable  in  the  same  manner  that  bills  of  exchange  are.  Ante, 
S91,  §  1. 

No  promissory  note  is  negotiable  unless  it  is  made  so  by  statute. 
We  have  already  seen  what  instruments  are  negotiable  within 
the  statute.  Ante,  403.  Under  the  former  practice,  all  actions 
were  required  to  be  brought  in  the  name  of  the  person  having  the 
legal  interest ;  while  under  the  present  law  it  is  required  that  all 
actions  shall  be  brought  in  the  name  of  the  real  party  in  interest. 
But,  under  the  old  law,  bills  and  notes  were  an  exception  to  the 
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general  rule,  for  any  person  who  held  a  negotiable  bill  or  note 
might  maintain  an  action  upon  it  in  his  own  name.  This  rule, 
however,  did  not  extend  to  bills  and  notes  not  negotiable ;  and, 
where  they  were  assigned,  the  action  was  required  to  be  brought 
in  the  name  of  the  assignor,  although  the  suit  was  prosecuted  for 
the  benefit  of  the  assignee,  who  was  the  real  party  in  interest. 
The  Code  has  changed  the  rule,  so  far  as  to  require  all  actions  to 
be  brought  in  the  name  of  the  real  party  in  interest  in  the  subject 
matter  of  the  action.  This  rule,  of  course,  includes  bills  and 
notes,  as  well  as  other  causes  of  action.  But  the  Code  does  not, 
in  any  manner,  change  the  rule  in  relation  to  what  bills  and  notes 
are  negotiable,  or  as  to  what  are  not  negotiable. 

The  effect  of  the  change  in  the  law  has  been  to  render  choses 
in  action  assignable,  and  to  authorize  an. action  now,  in  the  name 
of  the  assignee,  in  many  cases  in  which  it  could  not  formerly 
have  been  maintained. 

It  is  thus  evident,  that  the  change  in  the  law  which  authorizes 
an  action  in  the  name  of  the  party  to  whom  an  assignable  demand 
has  been  transferred,  is  not,  by  any  means,  equivalent  to  render- 
ing assigned  demands  negotiable  ones.  What  are  the  requisites 
of  negotiable  paper,  has  been  partially  explained.  Ante,  394.  A 
brief  allusion  will  now  be  made  to  those  cases  in  which  it  is 
declared  that  certain  bills  and  notes  are  not  negotiable.  Ajq 
instrument  in  the  form  of  a  negotiable  promissory  note,  which 
has  a  seal  affixed  to  the  signature  of  the  maker,  is  not  negotiable. 
Anie,  403 ;  Claris  v.  Farmers'  Manuf.  Go.,  15  Wend.,  256.  But  a 
scrawl  with  a  pen,  of  the  letters  L.  8.,  at  the  end  of  the  signature, 
is  not  a  seal  in  this  state.  Warren  v.  Lynch,  5  Johns.,  239, 

A  note  which  is  payable  in  specific  articles,  is  not  within  the 
statute,  and  it  is,  therefore,  not  negotiable.  Jerome  v.  Whitney, 
7  Johns.,  322.  So  an  order  for  goods,  which  is  drawn  in  the  form 
of  a  bill  of  exchange,  is  not  a  bill  of  exchange,  nor  equivalent  to 
such  an  instrument,  and  it  is  not  negotiable.  Atkinson  v.  Monks, 
1  0ow„  692. 

If  a  note,  payable  in  specific  chattels,  contains  the  words,  "  for 
value  received,"  the  burden  of  proving  a  want  of  consideration 
is  thrown  upon  the  maker,  since  the  law  will  presume  that  there 
was  a  valuable  consideration. 

There  may  be  a  case  in  which  a  note  is  negotiable,  although 
payable  in  chattels.  And  where  a  note  promised  to  pay  a  speci- 
fied sum  "of  money,  and  it  also  promised  to  pay  in  goods  on 
demand,  it  was  held  to  be  a  negotiable  note,  because  it  was  not 
optional  with  the  maker  to  pay  in  goods,  although  the  payee  or 
holder  had  such  an  option,  if  he  chose  to  exercise  it.  Sosstatter 
v.  Wilson,  36  Barb.,  307. 

HSbtes  payable  in  chattels  are  as  valid  as  though  they  were 
negotiable.  They  are  a  sort  of  special  contract  which  is  governed 
by  some  rules  of  law  which  do  not  apply  to  negotiable  paper. 
And  when  chattel  notes  are  assigned,  the  assignee  may  enforce 
them  in  the  same  manner  that  his  assignor  might  have  done. 
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If  no  consideration  is  expressed  on  the  face  of  such  notes,  it  will 
be  necessary  to  allege  one  in  a  complaint  upon  the  note,  in  the 
same  manner  as  when  declaring  upon  any  other  cause  of  action 
arising  upon  contract.  It  has  been  seen  already,  that  an  assignee 
takes  such  a  note  subject  to  all  equities  existing  against  it  at  the 
time  of  the  transfer,  or  such  other  equities  as  may  arise  before 
notice  of  the  assignment.  Ante,  394. 

Before  noticing  chattel  notes  more  particularly,  it  may  be 
proper  to  say  a  few  words  in  relation  to  instruments  in  the  form 
of  bills  of  exchange,  except  that  they  are  payable  in  chattels. 
Such  instruments  are  usually  called  orders  for  goods. 

Where  an  order  of  this  kind  is  drawn  for  a  given  sum,  payable 
in  goods  or  in  the  proceeds  thereof,  it  is  not  a  bill  of  exchange ; 
and,  if  the  drawee  accepts,  he  is  not  liable  to  the  payee  upon  it, 
unless  he  has  goods,  or  their  avails,  sufficient  to  pay  the  order ; 
and  the  person  suing  upon  it  must  allege  and  prove  these  facts 
before  he  can  recover.  Atliinson  v.  Mariks,  1  Cow.,  692. 

But,  where  a  person  draws  such  a  bill  upon  his  factor,  with 
instructions  to  pay  the  amount  to  the  payee  out  of  the  proceeds 
of  goods  in  his  hands,  after  paying  prior  acceptances,  and  such 
factor  accepts  the  bill  generally,  he  is  liable  to  pay  the  amount 
to  the  payee,  if  such  factor  had  sufficient  funds  for  that  purpose, 
after  paying  the  prior  acceptances,  notwithstanding  the  drawer 
may  have  owed  the  factor  a  sum  larger  than  the  amount  of  the 
bill.  Mdber  v.Massias,  2  W.  Bla.,  1072.  By  accepting  the  instru- 
ment generally,  the  factor  estopped  himself  from  claiming  any 
allowance  out  of  the  fund,  for  himself,  until  the  prior  accept- 
ances, and  the  order  or  bill  accepted  were  paid.  So  where  the 
owner  draws  an  order  upon  a  person  for  a  portion  of  his  property, 
which  is  in  the  hands  of  his  factor,  or  a  warehouseman,  or  his 
agent,  and  the  order  is  accepted  in  general  terms,  the  title  to  the 
property  mentioned  in  the  order  passes,  and  the  vendee  is  entitled 
to  the  property.  Gillett  v.  Sill,  2  Oromp.  &  Mees.,  530 ;  S.  C,  4 
Tyr.,  290 ;  Chapman  v.  Searle,  3  Pick.,  38.  An  acceptance  may 
be  absolute,  or  conditional.  When  the  acceptance  is  conditional, 
and  is  not  to  become  absolute  unless  upon  the  happening  of  a 
specified  event,  the  acceptance  is  not  binding,  and  cannot  be 
enforced  until  the  occurrence  of  the  event.  Swan  v.  Gox,  1 
Marsh.,  176. 

But,  when  the  event  happens,  the  acceptance  becomes  absolute 
and  binding,  and  it  may  then  be  enforced  if  payment  according 
to  the  order  and  the  acceptance  is  refused.  Julian  v.  Shobrolce, 
2  Wils.,  9;  Smith  v.  Abbot,  2  Strange,  1152. 

Where  the  drawee  of  an  order  for  goods  produces  it  at  the  trial  - 
this  is  evidence  of  a  sale  of  goods  by  the  drawee  to  the  drawer, 
and  of  a  delivery  of  them  to  the  payee,  at  the  drawer's  request. 
In  this  respect  they  differ  from  orders  drawn  for  the  payment  of 
money,  which,  if  nothing  appears  to  the  contrary,  are  presumed 
to  Tbe  drawn  upon  funds  of  the  drawer  in  the  hands  of  the  drawee. 
Alvord  v.  Baker,  9  Wend.,  323.a 

(a)  Note  189. 
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A  landlord,  for  value  received,  gave  an  order  on  his  tenant  to 
pay  W.  the  rents  accruing  during  a  certain  time,  which  the  ten- 
ant, when  the  order  was  presented,  said  he  would  pay,  and-  the 
landlord  subsequently  notified  the  tenant  not  to  pay,  but  the  lat- 
ter disregarded  the  notice  and  paid  the  order,  and  it  was  held 
that  the  tenant  did  right,  and  that  the  landlord's  claim  for  rent 
was  extinguished.  Morton  v.  Naylor,  1  Hill,  583.  An  order  of 
this  nature  is  an  equitable  assignment  of  the  fund  on  which  it  is 
drawn,  and  the  drawee,  when  notified  of  the  assignment,  must 
pay  accordingly,  although  there  is  no  formal  acceptance  either 
written  or  verbal.  lb.  So,  where  the  owners  of  certain  securities 
assign  them  in  trust  to  discharge  certain  specified  debts,  "the 
balance  to  be  held  subject  to  their  order,"  and  the  assignees 
accept  the  trust,  and  the  assignors  afterwards  give  an  order  on 
them  for  the  balance,  of  which  they  are  properly  notified,  it  is 
held  that  the  payee  of  the  order  may  recover  against  them  to  the 
extent  of  the  balance  in  their  hands,  though  they  have  not  form- 
ally accepted  the  order,  because  the  acceptance  of  the  trust  is  in 
effect  a  promise  to  the  payee  of  the  order.  Weston  v.  Barker,  12 
Johns.,  276. 

There  is  one  important  distinction  between  negotiable  bills 
of  exchange,  and  orders  for  the  delivery  of  goods,  when  the 
owner  of  them  draws  an  order  for  their  delivery,  which  is  shown 
to  the  person  who  has  them  in  his  possession.  In  the  former  case 
the  drawee  is  not  liable  before  he  accepts  the  bill,  but  in  the 
case  of  an  order  for  goods,  the  title  to  them  passes  to  the  payee 
of  the  order  whether  the  drawee  accepts  it  or  not.  The  order 
operates  a  transfer  of  the  title.  So,  when  an  order  is  drawn 
upon  a  particular  fund,  as  in  the  case  of  the  rents  just  mentioned, 
the  title  is  transferred  by  the  order  by  way  of  an  assignment,  and 
no  acceptance  is  necessary.  But,  in  all  such  cases,  whether  of 
an  order  upon  a  particular  fund  or  that  of  an  order  for  goods, 
the  payee  must  show  that  the  drawer  had  title  to  the  fund,  or 
that  he  owned  the  goods,  unless  the  drawee  accepts  the  order, 
which  is  an  admission  of  the  right  of  the  drawer  to  the  property  * 
or  the  fund. 

Without  such  acceptance  or  proof  of  the  drawer's  title  to  the 
fund  or  goods,  no  action  can  be  maintained  by  the  payee  or  his 
assignee.  It  has  been  seen,  ante,  403,  that  negotiable  promis- 
sory notes  for  the  payment  of  money  differ  from  chattel  notes  in 
relation  to  negotiability,  and  as  to  the  equities  of  prior  parties  to 
the  paper,  or  prior  holders  of  it.  But  there  are  other  points  in 
relation  to  chattel  notes  which  it  is  important  to  understand  and 
to  observe  in  practice.  It  is  a  general  rule  that  a  party  who  is 
bound  to  render  a  particular  service,  or  to  make  a  payment  in 
money  by  a  given  day,  must  seek  the  party  to  whom  the  duty  or 
the  debt  is  due.  In  relation  to  notes  payable  in  specific  articles, 
the  law  is  well  settled  upon  nearly  all  important  questions.  This 
kind  of  notes  sometimes  raises  questions  as  to  the  time  when  and 
the  place  where  they  are  payable.     They  may,  however,  be  prin- 
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cipally  reduced  to  four  classes:  1.  When  the  note  is  made  by  a 
mechanic,  manufacturer,  merchant  or  producer  of  the  article; 
2.  When  there  is  no  time  or  place  of  payment  mentioned  in  the 
note,  whether  it  is  made  by  a  mechanic,  &c,  or  by  any  other 
person ;  3.  When  the  note  is  payable  on  demand,  but  no  place 
of  payment  is  specified;  4.  When  the  note  specifies  both  the 
time  aud  place  of  payment. 

First.  When  a  chattel  note  is  made  by  a  mechanic,  manufac- 
turer, merchant  or  producer,  and  the  note  does  not  specify  any 
place  of  payment,  the  general  rule  is,  that  the  payee  of  the  note, 
or  his  assignee,  must  go  to  the  shop  of  the  mechanic,  the  manu- 
factory or  warehouse  of  the  manufacturer,  the  store  of  the  mer- 
chant, or  the  farm  of  the  producer,  and  demand  the  property 
specified  in  the  note.  And  in  such  cases,  until  a  demand  is  made 
at  such  places,  no  breach  of  the  maker's  contract  exists,  and  no 
action  can  be  maintained  against  him.  The  reason  of  this  rule 
is  evident,  and  the  rule  itself  is  a  just  one.  Every  person  who 
manufactures  or  produces  articles  to  sell,  or  who  keeps  them  for 
sale  as  a  business,  is  presumed  to  have  facilities,  at  those  places, 
for  the  delivery  of  the  articles  which  he  makes  or  keeps  for  sale ; 
and  it  is  also  presumed  that  he  will  always  be  properly  supplied 
with  such  articles  as  he  has  promised  to  deliver,  whenever  they 
are  called  for  at  such  place,  while  he  could  not  be  expected  to  be 
so  supplied  with  the  articles  elsewhere. 

A  merchant  gave  a  due  bill,  payable  to  A.  or  order,  for  $2,000, 
payable  in  merchandise  out  of  his  store,  on  demand,  at  a  place 
specified  by  street  and  number,  in  the  city  of  New  York,  and  tfie 
goods  were  to  be  sold  and  delivered  at  a  price  not  more  than 
twenty-five  per  cent  above  the  cost  price.  It  was  held  that  the 
terms  of  the  note  were  complied  with,  by  delivering  goods  at 
prices  twenty-five  per  cent  above  cost  to  the  merchant,  though 
that  price  might  be  much  more  than  twenty-five  per  cent  above 
the  wholesale  market  price,  at  the  time  of  delivering  such  goods ; 
and  also  that  the  merchant  was  at  liberty  to  continue  selling  his 
goods,  without  replenishing  the  stock,  until  demand  for  delivery 
in  full,  for  the  contract ;  and  that,  so  long  as  the  merchant 
retained  sufficient  goods  for  that  purpose,  the  other  party  could 
not  complain  that  he  was  left  to  a  selection  from  an  inferior 
assortment,  and  goods  less  marketable  than  the  stock  at  the  date 
of  the  contract ;  and  further,  that  after  a  reasonable  notice  by 
the  merchant  to  the  other  party,  to  select  his  goods  at  the  place 
named  in  the  note,  such  party  was  bound  to  accept  them  at  any 
other  reasonably  convenient  place  in  the  same  city,  to  which  they 
might  be  removed ;  and  that  a  subsequent  demand,  at  the  original 
place  or  elsewhere,  for  a  delivery  of  the  goods  at  the  original  place, 
was  ineffectual  for  the  purpose  of  rendering  the  maker  liable  to 
pay  in  money.  Buck  v.  Burle,  4  E.  P.  Smith,  337.  Such  a  con- 
tract or  note  authorizes  the  person  who  is  entitled  to  receive  the 
goods,  to  demand  them  in  parcels.  It.  But  a  refusal  to  deliver 
goods  to  the  value  of  twenty  dollars,  which  had  been  packed  up 
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in  boxes  for  removal,  after  the  notice  to  the  party  to  call  for  his 
pay  at  the  vendor's  original  location,  does  not  constitute  a  breach 
of  the  contract.  lb. 

A  note,  payable  in  specific  articles,  may  be  demanded  in  par- 
cels ;  but  where  an  article  has  been  made  to  order  for  a  customer, 
such  article  cannot  be  properly  demanded  in  payment  of  the  note. 
Vance  v.  Bloomer,  20  Wend.,  196. 

Second.  When  a  chattel  note  is  given,  and  no  time  or  place  of 
payment  is  specified,  the  holder  of  the  note  must  make  a  demand 
of  the  articles  at  the  maker's  place  of  business  or  sale,  before  an 
action  will  lie  upon  the  note.  lb. ;  Lobdell  v.  Hopkins,  5  Oow., 
516  ;  Durlcee  v.  Marshall,  7  Wend.,  312  ;  Coolt  v.  Ferrall's  Admrs., 
13  Wend.,  285. 

Where  a  chattel  note  specifies  a  time  of  payment,  but  does  not 
mention  any  place  for  it,  the  note  is  payable  at  the  residence  of 
the  creditor,  if  the  articles  are  portable.  Goodwin  v.  HolbrooTc,  4 
Wend.,  377.  As  we  have  seen,  ante,  415,  the  general  rule  is,  that 
the  store  of  the  merchant,  &c,  is  the  place  of  payment,  where 
the  contract  is  silent  as  to  place  of  payment.  But  this  rule 
ceases,  where  the  contract  is  modified  by  collateral  circumstances 
which  show  that  a  different  place  of  payment  was  intended. 
When  the  goods  are  a  subject  of  general  commerce,  and  are 
purchased  in  large  quantities  for  reshipment,  and  the  purchaser 
resides  at  the  place  of  reshipment,  and  has  at  such  place  a  store- 
house and  dock  for  that  purpose,  his  place  of  business  is  ordina- 
rily the  place  of  delivery.  Bronson  v.  Gfleason,  7  Barb.,  472 
Where  a  manufacturer  of  salt  at  Liverpool  executed  a  writing 
as  follows  :  "  I  have  this  day  agreed  with  Bronson  &  Crocker,  of 
Oswego,  to  sell  them  one  boat  load  of  salt  per  week,  and  deliver 
the  same  to  them,  in  good  order,  equal  to  four  hundred  barrels 
each  week,  from  this  time  to  the  first  of  November  next,"  &c. ; 
it  was  held,  that,  upon  the  reasonable  construction  of  the  agree- 
ment, in  connection  with  the  surrounding  circumstances,  the  salt 
was  to  be  delivered  at  Oswego,  lb. 

Where  a  note  is  payable  in  specific  articles,  which  are  to  be 
delivered  by  the  maker  at  the  residence  of  the  payee,  by  a  time 
named,  but  a  timely  selection  of  the  articles  is  to  be  made  by  the 
payee,  who  makes  no  selection,  though  prior  to  the  time  for  pay- 
ment he  instructs  the  maker  not  to  send  any  of  the  articles  until 
he  gives  notice  of  what  articles  he  wants,  the  maker  is  not  thereby 
discharged  from  his  liability  on  the  contract.  Gilbert  v.  Danforth, 
2  Seld.,  585.  The  payee,  by  such  instructions  and  failure  to  select, 
does  not  lose  his  right  of  selection,  unless  the  maker,  before  such 
right  is  exercised,  has  paid  the  amount  of  the  note  in  articles  of 
his  own  selection.  lb.  Where  such  a  note  remained  unpaid  for 
two  years  after  it  became  due,  and  the  payee  then  named  the 
articles  which  he  required  in  payment,  and  demanded  them  of 
the  maker,  it  was  held  that  a  neglect  or  refusal  by  such  maker, 
to  comply  with  the  demand  in  a  reasonable  time,  rendered  him 
liable  to  pay  the  amount  in  money.  lb. 
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When  a  chattel  note  is  payable  at  a  particular  place,  other  than 
the  residence  of  the  promisee,  it  is  the  duty  of  the  promisor,  after 
making  the  delivery  at  that  place,  to  notify  the  promisee  of  such 
delivery,  without  delay.  Newcomb  v.  Cramer,  9  Barb.,  402. 

Third.  Where  such  a  note  is  payable  on  demand,  a  special 
demand  is  necessary  before  an  action  can  be  maintained  upon 
it.  So  a  note  which  is  given  by  one  who  keeps  a  saw  mill  and 
lumber  yard,  for  a  specified  sum,  "  payable  in  lumber,  at  cash 
price,  when  called  for,"  without  mentioning  a  day  or  place  of  pay- 
ment, requires  a  demand  at  the  mill  yard,  before  an  action  can 
be  maintained.  Bice  v.  Churchill,  2  Denio,  145.  A  demand  at  the 
mill  yard  is  sufficient,  though  neither  the  maker  nor  any  one 
authorized  to  make  the  payment,  is  found  there.  lb.  If,  upon 
such  demand,  the  maker  be  absent,  it  may  be  made  of  any  one 
in  change  ;  and  if  there  be  no  such  person,  it  may  be  made  pub- 
licly, lb.  The  maker  of  such  an  engagement  is  bound  to  be  at 
the  place  of  payment  at  all  reasonable  hours,  prepared  to  perform 
the  agreement.  lb. 

Fowrth.  When  a  chattel  note  specifies  a  time  and  place  of  pay- 
ment it  is  the  duty  of  the  maker  to  pay  the  note  at  such  time  and 
place  without  any  previous  demand;  and  a  neglect  or  refusal 
to  do  so  will  render  him  liable  to  pay  the  amount  in  money. 
Where  a  note  is  payable  in  ponderous  articles,  at  a  day  certain, 
but  no  place  of  payment  is  specified,  the  maker  of  the  note  ought, 
if  he  desires  to  make  a  tender,  to  seek  the  payee  or  holder  of  the 
note  before  the  day  of  payment,  and  ascertain  where  he  will 
have  the  articles  delivered ;  and  if  a  reasonable  place  is  named, 
he  is  bound  to  deliver  them  at  that  place.  Barns  v.  Graham,  i 
Cow.,  452.  If  the  note  is  payable  generally,  or  at  a  place  speci- 
fied, the  articles  ought  not  to  be  tendered  in  bulk,  mixed  and 
undistinguishable  from  others  of  the  same  kind ;  but  they  should 
be  separated  and  distinguished,  so  that  the  payee  may  know 
what  to  take.  lb. 

When  portable  articles  are  to  be  delivered  in  payment  of  a 
chattel  note,  on  or  before  a  specified  day,  but  no  place  of1  pay- 
ment is  specified,  the  residence  of  the  creditor  is  the  place  of 
payment.  La  Forge  v.  Bickert,  5  Wend.,  187  ;  Goodwin  v.  Sol- 
brook,  4  Wend.,  377.  But  when  such  a  note  is  payable  on 
demand,  or  is  payable  in  articles  which  are  manufactured,  &c, 
by  the  maker,  the  note  is  payable  at  the  maker's  place  of  business, 
&c.  Ante,  415. 

Where  a  note  which  is  not  negotiable  is  sued  on  by  any  person 
other  than  the  payee,  the  possession  of  the  note  in  court,  at  the 
trial,  by  the  plaintiff,  is  not  prima  facie  evidence  that  the  note 
was  transferred  to  the  plaintiff  before  the  action  was  commenced, 
as  is  the  rule  in  relation  to  negotiable  paper.  Barriclc  v.  Austin, 
21  Barb.,  241.  Notes  not  negotiable  are  subject  to  all  equities 
which  could  have  been  enforced  against  the  payee.  Lee  v.  Swift, 
1  Denio,  565 ;  Sogers  v.  Morton,  12  Wend.,  484 ;  Barrick  v.  Austin, 
21  Barb.,  241. 

Wait        tbd 


418  BILLS  AND  NOTES. 


SECTION  VX 

GUARANTY   OF   BILLS  AND   NOTES. 

The  subject  of  guaranties  in  relation  to  promises  to  answer  for 
the  debt,  default  or  miscarriage  of  an  other,  will  be  discussed 
elsewhere. 

In  all  cases  of  guaranty  there  must  be  a  principal,  and  a  guar- 
antor or  surety.  And  it  is  a  general  rule  that  the  liability  of  the 
surety  is  merely  co-extensive  with  that  of  the  principal.  Though 
there  are  exceptions  to  this  rule,  in  the  case  of  infancy,  and  in 
other  instances  in  which  the  principal  is  not  bound  by  the  original 
contract.  But,  whenever  a  principal  is  discharged  from  his  obli- 
gation, by  payment,  accord  and  satisfaction,  release,  or  in  any 
other  manner,  the  surety  or  guarantor  is  also  discharged.  This 
result  flows  from  the  nature  of  the  contract.  A  guarantor  merely 
undertakes  to  pay  the  debt  of  an  other  in  case  he  does  not  pay 
it,  and  whenever  the  principal  debt  is  paid  or  discharged,  the 
surety  is  released  from  his  liability.  A  renewal  of  a  debt,  by 
taking  a  new  note  from  the  principal,  discharges  the  surety  or 
guarantor,  since  the  debt  which  he  guaranteed  is  canceled. 

A  guaranty  is  a  special  contract,  and  the  guarantor  is  not  in 
any  sense  a  party  to  the  note.  Lamorieux  v.  Hewit,  5  Wend.,  307 ; 
Ellis  v.  Brown,  6  Barb.,  282 ;  Miller  v.  Gaston,  2  Hill,  188,  190. 

A  contract  of  guaranty,  though  indorsed  upon  a  negotiable 
note  and  drawn  in  general  terms  warranting  its  collection,  is 
not  of  itself  negotiable ;  because  the  statute  which  makes  promis- 
sory notes  negotiable  is  not  extended  to  any  other  instrument 
relating  to  the  note.  Lamorieux  v.  Hewit,  5  Wend.,  307 ;  post,  419. 

Before  the  enactment  of  the  Code,  an  action  could  not  have 
been  maintained  upon  a  guaranty  in  the  name  of  any  other  per- 
son than  that  of  the  person  to  whom  it  was  given.  lb. 

But  a  contract  of  guaranty,  although  not  negotiable,  is  neverthe- 
less assignable,  when  it  is  so  drawn  as  to  be  available  in  the  hands 
of  any  person  who  may  hold  the  note  upon  which  it  is  indorsed. 

Where  a  general  guaranty  is  written  upon  a  negotiable  promis- 
sory note,  and  the  note  is  transferred,  the  sale  and  delivery  of 
the  note,  with  the  guaranty  upon  it,  furnishes  prima  facie  evi- 
dence of  the  sale  of  the  contract  of  guaranty.  And  the  pos- 
sesssion  of  the  note  and  the  guaranty  is  prima  facie  evidence  of 
a  right  in  the  holder  to  the  guaranty,  and  will  authorize  him  to 
maintain  an  action  thereon,  unless  it  be  shown  that  the  contract 
of  guaranty  was  not  transferred  at  the  time  the  note  was  trans- 
ferred. Cooper  v.  Dedrick,  22  Barb.,  516 ;  and  see  McLaren  v 
Watson's  Ex'rs,  26  Wend.,  425;  S.  C,  9  Wend.,  557.  But 
when  a  subsequent  holder  of  a  promissory  note  sues  upon  a 
guaranty  indorsed  thereon  claiming  that  the  guaranty  passed 
to  him  on  the  transfer  of  the  note,  it  is  competent  for  the 
guarantor  to  show  that  it  was  not  the  intention  of  the  parties 
that  the  guaranty  should  accompany  the  note  on  the  transfer 
of  the  latter  to  the  plaintiff  but  that,  on  the  contrary,  it  was 
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expressly  agreed  that  he  should  take  the  note  at  his  own 
risk.  Gallagher  y.  White,  31  Barb.,  92.  S.  made  a  note  payable 
to  W.,  or  bearer,  W.  transferred  the  note  to  B.,  in  part  payment 
for  a  piano,  at  the  same  time  guaranteeing  its  collection  by  an 
indorsement  upon  the  back  thereof.  8.  failed  to  pay  the  note  at 
maturity,  and  W.  took  it  up  from  B.  W.  subsequently  trans- 
ferred the  note  to  the  plaintiff,  who  expressly  agreed  to  take  the 
same  at  his  own  risk.  Through  inadvertence,  however,  the  guar- 
anty was  not  erased  at  the  time  of  the  transfer  ;  it  was  held  that 
the  guaranty  was  a  contract  between  W.  and  B.,  and  that  when 
W.  paid  the  amount  of  the  note  to  B.  and  took  it  up,  the  guar- 
anty was  extinguished,  having  performed  its  office,  and  that  the 
plaintiff  could  not  maintain  an  action  against  W.  upon  such 
guaranty.  lb. 

Where  a  guaranty  warrants  the  payment  and  collection  of  a 
note  to  the  payee  or  holder,  or  bearer,  and  it  is  indorsed  upon 
a  negotiable  promissory  note,  such  guaranty  is  negotiable,  and 
an  action  could  have  been  maintained  in  the  name  of  the  owner 
of  the  note,  upon  such  guaranty,  even  before  the  Code.  KetcheU 
v.  Burns,  24  Wend.,  456;  Miller  v..  Gaston,  2  Hill,  188.  No 
notice  of  dishonor  or  non-payment  is  necessary  in  the  case  of  a 
guaranty,  as  is  required  by  the  rules  relating  to  an  indorsement. 
Brown  v.  Curtiss,  2  Oomst.,  225  ;  Allen  v.  Mightmere,  20  Johns., 
365.  A  guarantor  and  the  principal  debtor  may  be  sued  jointly, 
if  the  principal  and  the  guarantor  are  both  bound  by  the  same 
instrument.  Ante,  21 ;  Code,  §  120 ;  Carman  v.  Plass,  9  E.  P. 
Smith,  286. 

But  it  has  been  held  by  the  supreme  court,  that  where  a  guar- 
anty and  the  principal  debt  are  written  on  different  papers,  the 
principal  and  the  surety  cannot  be  sued  together.  Be  Bidder  v. 
Schermerhorn,  10  Barb.,  638  ;  Allen  v.  Fosgate,  11  How.,  218. 

The  terms  of  a  guaranty  must  be  complied  with  before  the 
guarantor  can  be  rendered  liable  upon  the  contract.  Henderson 
v.  Marvin,  31  Barb.,  297.  And  where  a  guaranty  for  the  pay- 
ment of  goods  to  a  specified  sum  was  given,  on  a  credit  of  six 
months,  and  the  goods  were  furnished,  but  the  vendor  subse- 
quently extended  the  time  of  payment  for  a  part  of  the  amount, 
and  shortened  the  time  as  to  the  other  portion  of  the  debt,  and 
took  the  note  of  the  principal  therefor,  it  was  held  that  the  surety 
was  discharged.  lb. 

Where  the  person  to  whom  a  guaranty  is  given  is  bound  to 
do  some  act  before  there  is  any  liability  on  the  part  of  the  guar- 
antor, such  person  must  show  that  he  has  performed  the  act,  or 
he  cannot  maintain  an  action  against  the  guarantor.  Eddy  v. 
Stanton,  21  Wend.,  255 ;  Taylor  v.  Bullen,  6  Oow.,  624 ;  Nelson 
v.  Bostwick,  5  Hill,  37.a 

Guaranties  are  sometimes  expressed  in  the  form  of  letters  of 
request.  Such  letters  are  general  or  special.  They  are  general 
when  addressed  to  any  or  to  all  persons,  without  naming  anj 
one  in  particular.     They  are  special  when  addressed  to  one  per- 

(a)  Note  190. 
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son  or  firm  in  particular,  by  name.  When  addressed  to  all 
persons,  a  letter  is  in  effect  a  request  made  to  any  person  to 
whom  it  may  be  presented,  and  any  individual  may  accept  and 
act  upon  the  proposition  contained  in  it,  and  when  he  does  so, 
that  which  was  before  indefinite  and  at  large,  becomes  definite 
and  fixed ;  a  contract  immediately  springs  up  between  the  person 
making  the  advance  and  the  writer  of  the  letter,  and  it  is  thence- 
forward the  same  thing  in  legal  effect  as  though  the  name  of  the 
former  had  been  inserted  from  the  beginning.  Bvrckhead  v.  Brown, 
5  Hill,  642,  643,  per  Bronsost,  J. ;  S.  C,  2  Denio,  375 ;  Union 
Bank  v.  Coster,  1  Sandf.,  563 ;  3.  C,  3  Oomst.,  203.  A  general 
letter  of  credit  authorizes  any  person  to  whom  it  is  presented  to 
act  upon  the  proposition  therein  contained ;  and  when  any  per- 
son does  act  thereon,  a  contract  arises  between  him  and  the 
maker  of  the  instrument,  in  the  same  manner  as  though  it  had 
been  addressed  to  him  by  name.  Union  Bank  v.  Coster,  3  Oomst., 
203 ;  S.  C.,  1  Sand.,  563 ;  ante,  81,  98. 

But  where  a  letter  of  credit  is  special,  and  is  addressed  to  a 
particular  person  or  firm,  no  other  person  than  the  one  to  whom 
it  is  addressed  can  maintain  an  action  upon  it,  although  he  may 
have  advanced  the  money  upon  it.  Bvrckliead  v.  Brown,  5  Hill, 
634 ;  8.  C,  2  Denio.,  375.     Such  letters  are  not  negotiable.  Io. 

There  must  be  a  consideration  for  such  letters  as  well  as  for 
any  other  contracts.  But  where  a  letter  of  credit  is  issued,  the 
request  which  it  contains  is  sufficient  consideration  if  the  money 
is  advanced  on  it.  Union  Bank  v.  Costar,  3  Oomst.,  203 ;  8.  C,  1 
Sandf.,  563,  and  see  ante,  81,  98." 

SECTION  VII. 

INDORSEMENT  .AND   TRANSFER   OF   BILLS   AND   NOTES. 

The  negotiability  of  bills  and  notes  constitutes  a  most  impor- 
tant part  of  the  instruments.  It  is  this  quality  which  principally 
distinguishes  a  bill  of  exchange  or  promissory  note  from  ordinary 
contracts.  By  the  general  rules  of  the  common  law,  choses  in 
action  were  not  assignable.  But  bills  of  exchange  were  an  excep- 
tion, and  were  assignable-  at  common  law.  Promissory  notes, 
however,  were  not  negotiable  under  the  rules  of  the  common  law, 
but  they  now  are,  and  for  a  long  time  they  have  been  assignable 
by  virtue  of  the  statutes  which  were  enacted  for  that  purpose. 
See  the  statute  of  this  state,  ante,  391,  §  1.  The  term  assignable, 
as  it  has  been  just  employed,  is  synonymous  with  the  word  nego- 
tiable. 

Negotiable  bills  and  notes  are  payable  to  the  bearer  of  them 
or  to  the  order  of  the  payee  named  therein.  At  any  rate  they 
must  have  terms  of  negotiability  to  render  them  negotiable. 
And,  when  they  are  negotiable  within  the  rules  of  law,  they  may 
be  transferred  from  hand  to  hand  so  as  to  give  the  indorsee  or 
holder  a  right  of  action  in  his  own  name,  as  against  any  or  all  of 
the  antecedent  parties  to  the  instrument.  This  was  the  rule 
before  the  t3Me  as  to  negotiable  paper.    And  the  Code  has  ren 

(a)  Note  191. 


BILLS  AND  NOTES.  421 

dered  many  causes  of  action  assignable  which  were  not  so  by  the 
common  law,  though  this  subject  will  be  found  elsewhere  fully 
discussed.  Ante,  91,  &c. 

There  are  many  cases  in  which  a  chose  in  action  is  assignable, 
so  as  to  authorize  an  action  in  the  name  of  the  assignee,  if  he  is 
the  real  party  in  interest ;  but  this  fact  does  not  by  any  means 
render  the  right  of  action  which  is  so  assigned,  a  negotiable 
instrument. 

Where  a  bill  or  note  is  payable  to  a  person  named,  or  to  hearer, 
a  transfer  of  the  instrument  may  be  made  by  a  mere  delivery 
without  any  writing.  But  where  it  is  made  payable  to  a  speci- 
fied person,  or  his  order,  it  must  be  indorsed  by  the  payee  to 
render  it  negotiable.8 

A  bill  or  note  payable  to  the  order  of  the  payee  may  be  assigned 
without  indorsement;  but  if  thus  assigned,  instead  of  being 
transferred  by  a  proper  indorsement,  the  assignee  will  take  the 
paper  subject  to  all  equities,  in  the  same  manner  as  though  the 
instrument  were  not  negotiable,  or  as  though  it  were  over  due. 
Billings  v.  Jane,  11  Barb.,  620;  Sedges  v.  Sealy,  9  Barb.,  214; 
Houghton  v.  Bodge,  5  Bosw.,  326 ;  WJiite  v.  Brown,  14  How.,  282. 

The  transfer  of  a  bill  or  note  is  a  contract,  and  there  must  be 
capacity  and  assent,  to  render  the  transfer  valid.  Ante,  111, 
Assent,  <&c. 

Where  a  note  is  payable  to  a  corporation,  or  its  order,  and  the 
note  is  indorsed  by  the  president  of  the  corporation,  and  it  is 
then  delivered  to  the  indorsee,  it  is  necessary  for  the  latter  to 
prove  the  authority  of  the  president  to  indorse  the  note,  so  as 
to  transfer  the  title,  when  he  sues  on  it,  and  the  indorsement  is 
denied  in  the  pleadings.  Marine  Bank  v.  Clements,  3  Bosw.,  600. 
The  contract  of  an  infant  is  voidable,  and  not  absolutely  void 
He  may,  therefore,  indorse  a  bill  or  note  so  as  to  transfer  the 
title,  though  he  would  not  be  estopped  from  avoiding  the  liability 
of  an  indorser,  by  pleading  his  infancy.  Nightingale  v.  Welling- 
ton, 15  Mass.,  272. 

By  the  rules  of  the  common  law,  bills  and  notes  belonging  to 
the  wife  at  the  time  of  the  marriage,  or  at  any  subsequent  time, 
belonged  to  her  husband,  and  he  was  the  proper  person  to  indorse 
them.  But  the  statute  law  of  this  state  has  abrogated  these 
common  law  rules.  And  a  married  woman  now  has  as  absolute 
a  title  to  her  property,  including  bills  and  notes,  as  she  would  have 
if  she  had  remained  a  single  woman.  3  E.  S.,  239,  240,  241,  5th 
ed. ;  Laws  of  1848,  chap.  200,  and  as  amended,  1849,  chap.  375 ; 
Laws  1860,  chap.  90  ;  as  amended,  1862,  chap.  172.  As  the  law 
now  stands,  a  married  woman  is  the  proper  person  to  indorse  a 
bill  or  note  which  belongs  to  her,  and  which  is  payable  to  her 
order.  And  when  it  is  her  property,  and  it  is  payable  to  herself, 
or  bearer,  she  is  the  proper  person  to  transfer  it  by  delivery.  In 
short,  all  bills  and  notes  which  belong  to  her,  should  be  indorsed 
or  transferred  by  her  in  the  same  manner  as  though  she  were  an 
unmarried  woman.    Post,  657-667. 

(a)  Note  192. 
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Ou  the  death  of  the  holder  or  payee  of  negotiable  bills  or 
notes,  his  executor,  or  administrator  becomes  vested  with  the 
title,  and  he  has  the  right  and  power  to  transfer  them  by  an 
indorsement,  or  by  a  delivery,  when  that  is  sufficient.  Bawlinson 
v.  Stone,  3  Wils.,  1 ;  8.  C,  2  Strange,  1260 ;  and  see  2  Burr.,  1225. 

Where  a  bill  or  note  belongs  to  a  person,  and  it  is  in  his  pos- 
session at  the  time  of  his  death,  no  person  but  his  executor  or 
administrator  can  transfer  the  title  to  it  to  a  third  person.  Louns- 
bury  v.  Depew,  28  Barb.,  44;  Hei&enhevmer  v.  Wilson,  31  Barb., 
636  ;  Edwards  v.  Campbell,  23  Barb.,  423.  Executors  and  admin- 
istrators hold  the  bills  and  notes  of  the  testator,  or  intestate,  in 
a  representative  capacity  ;  and  consequently,  each  of  them  repre- 
sents the  deceased,  and  the  act  of  each  is  binding  upon  the  estate 
when  he  transfers  such  bills  or  notes.  A  transfer  by  one  of  seve- 
ral executors  or  administrators  is  as  valid,  as  a  transfer  by  all  of 
them.  Bogert  v.  Her  tell,  4  Hill,  492 ;  S.  C.,  9  Paige,  52  ;  and  see 
Meakings  v.  Cromwell,  1  Seld.,  136;  Murray  v.  Blatchford,  1 
Wend.,  583.  But  the  right  to  indorse  a  bill  or  note  for  the  pur- 
pose of  transferring  it,  does  not  include  the  power  to  indorse 
notes  generally  so  as  to  bind  the  estate.  And  where  an  executor 
or  administrator  assumes  to  bind  the  estate  by  giving  a  note  as 
executor  or  administrator,  he  must  be  careful  to  employ  language 
which  shows  that  the  note  is  payable  out  of  the  assets  of  the 
estate,  or  that  he  makes  the  note  in  a  representative  capacity, 
or  he  will  be  personally  liable  to  pay  it.  Childs  v.  Monins,  2 
Brod.  &  Bing.,  460 ;  Powell  v.  Graham,  7  Taunt.,  580 ;  King  v. 
Thorn,  1  Term,  487.  Transfers  of  bills  and  notes  by  corpora- 
tions, or  to  them,  are  of  frequent  occurrence.  An  indorsement 
of  a  note  by  the  ho'lder  in  these  words :  "  Pay  to  E.  O.,  cashier, 
or  order,"  made  upon  the  purchase  of  it  by  the  bank  of  which 
B.  O.  was  cashier,  is  a  legal  transfer  of  the  note  to  the  bank. 
Watervliet  Bank  v.  White,  1  Denio,  608.  An  officer  of  a  corpo- 
ration, to  whose  order,  as  such,  a  note  executed  to  it  is  payable, 
and  who  indorses  the  note,  adding  to  his  name  his  official  char- 
acter, and  negotiating  it  on  behalf  of  the  corporation,  is  not  per- 
sonally responsible  as  indorser.  The  effect  of  such  an  indorse- 
ment is  merely  to  transfer  the  paper.  Babcock  v.  Beman,  1  Kern., 
200  ;  S.  C.,  1  E.  D.  Smith,  593  ;  Mott  v.  Hicks,  1  Cow.,  513  ;  ante, 
257,  268."  An  indorsement  of  a  bill  or  note  usually  operates  as 
a  transfer  of  the  instrument,  and  it  also  constitutes  an  agree- 
ment by  the  indorser  to  pay  the  instrument  transferred  upon 
certain  conditions.  But  an  indorsement  may  be  so  framed  as  to 
exclude  any  liability  on  the  part  of  the  indorser.  And,  when  it 
is  evident  from  the  indorsement,  that  no  personal  liability  was 
assumed,  none  will  be  enforced  by  the  law.  It  is  upon  this  prin- 
ciple that  an  officer  of  a  corporation  is  not  liable  upon  an  indorse- 
ment for  the  mere  purpose  of  transferring  a  bill  or  note  belonging 
to  the  corporation,  when  the  transfer  is  made  exclusively  for  the 
benefit  of  such  corporation.  So,  the  same  rule  applies  when  a 
note  is  indorsed  by  an  agent,  and  the  instrument  shows  on  its 

(a)  Notb  193. 
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face  that  he  was  a  mere  agent.  Hicks  v.  Hinde,  9  Barb.,  528 ;  Mott 
v.  Hicks,  1  Cow.,  514 ;  Babcock  v.  Beman,  1  Kern.,  200  ;  ante,  257. 
The  right  to  transfer  a  bill  or  note  is  usually  vested  in  the  payee 
named  in  the  instrument.  By  making  the  note,  or  by  accepting 
the  bill  and  issuing  it,  the  maker  and  acceptor  assert  to  the  world 
that  the  payee  is  competent  to  negotiate  and  assign  the  paper ; 
and  they  will  not  be  afterwards  permitted  to  gainsay  the  asser- 
tion so  made.  The  general  rule  in  relation  to  the  transfer  of  bills 
and  notes  is,  that  no  one  but  the  payee  or  the  person  legally 
interested  in  the  instrument  can  convey  the  title  by  an  indorse- 
ment. Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287.  But  where 
the  payee  named  in  a  bill  of  exchange  is  a  stranger  to  the  trans- 
'  action,  and  he  has  no  interest  in  it,  nor  any  knowledge  of  it,  his 
indorsement  is  not  necessary,  if  the  drawer  forges  the  signature 
of  such  payee  to  the  indorsement,  and  then  puts  the  bill  into  cir- 
culation. In  such  a  case  the.  drawer  of  the  bill  is  liable  upon  it  to 
the  person  who  discounted  it,  or  to  any  bona  fide  holder  thereof;  and 
if  the  drawee  pays  the  money  upon  it  to  a  bank  which  holds  the 
bill  for  collection,  he  cannot  recover  back  the  amount  paid.  Gog- 
gill  v.  American  Exchange  Bank,  1  Oomst.,  113.  But  in  such  a  case, 
if  the  payee  is  a  bona  fide  owner  of  the  bill,  and  his  signature  to  the 
indorsement  is  forged,  and  the  drawee  or  acceptor  pays  the  money 
to  one  who  holds  the  bill  under  this  forged  indorsement,  the  pay- 
ment will  be  made  at  the  risk  of  the  drawee,  and  he  will  be  compel- 
led to  pay  the  amount  of  the  bill  to  the  payee,  whose  title  is  unim- 
paired by  the  forgery.  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287. 

The  drawee  of  a  bill  of  exchange  is  bound  to  ascertain  that  the 
person  to  whom  he  makes  payment  is  the  genuine  payee,  or  is 
authorized  by  him  to  receive  it.  It  is  no  defense  against  such 
payee,  that  the  drawee  in  the  regular  course  of  business  and  with 
nothing  to  excite  suspicion,  paid  the  bill  to  a  holder  in  good  faith 
and  for  value  under  the  indorsement  of  a  person  bearing  the  same 
name  as  the  payee.  Craves  v.  American  Exchange  Bank,  3  E.  P. 
Smith,  205 ;  Mead  v.  Young,  4  Term,  28.  The  rule  that  the  payee 
must  first  indorse  a  note,  is  founded  upon  the  fact  that  he  alone 
can  transfer  it ;  when  there  is  no  transfer  of  the  note,  the  reason 
of  the  rule  fails,  and  it  is  therefore  inapplicable.  Waterbury  v. 
Sinclair,  26  Barb.,  455.  And  where  a  note  was  made  by  D.  pay- 
able to  W.,  or  order,  and  before  the  delivery  thereof  to  the  payee, 
it  was  indorsed  by  S.,  to  enable  D.  to  obtain  credit  with  W;  it  was 
held  that  8.  was  liable  as  indorser  to  the  payee,  upon  proof  of 
presentment,  non-payment  and  notice.  lb.  It  was  also  held  that 
it  was  not  necessary  that  there  should  be  an  indorsement  by  the 
payee,  in  order  to  perfect  his  rights.  lb. 

The  names  of  all  the  parties  to  a  bill  or  note  ought  to  be  plainly 
written ;  and  where  there  are  two  or  more  persons  of  the  same 
name  in  a  place,  some  description  of  the  person  ought  to  be  given, 
for  the  purpose  of  identifying  the  real  person  intended.  The 
omission  will  not  prejudice,  if  the  proper  person  is  ascertained. 
An  indorsement  may  be  made  in  pencil  mark,  and  by  the  initials 
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instead  of  the  full  name,  if  the  indorser  chooses  to  write  his  name 
in  that  manner.  Ante,  398. 

Since  the  enactment  of  the  Code,  a  mere  holder  of  a  negotiable 
promissory  note,  who  has  no  interest  in  it,  cannot  now,  as  he 
might  formerly,  maintain  an  action  in  his  own  name  upon  it.  If 
the  plaintiff's  name  does  not  appear  upon  the  instrument,  it  is 
essential  for  him  to  show  in  some  way,  the  connection  between 
himself  and  the  note,  as  that  it  has  been  indorsed  or  transferred 
to  him,  or  that  he  is  the  holder  or  owner  of  the  note.  Code,  §§ 
111,  113, 162;  ante,  19;  Lord  v.  Chesebrough,  4  Sandf.,  696;  White 
v.  Broivn,  14  How.,  282. 

As  to  actions  by  trustees,  agents,  &c,  upon  bill  or  notes  taken 
by  them,  see  Parties  to  Actions,  &c.  Where  the  payee  or  holder 
of  a  negotiable  bill  or  note  intrusts  it  to  an  agent  for  the  purpose 
of  negotiating  it,  or  permits  him  to  deal  with  it  as  his  own,  if  the 
agent  fraudulently  transfers  it  to  a  bona  fide  purchaser  for  value 
and  without  notice  of  the  defect  in  the  agent's  title,  such  bona  fide 
holder  will  hold  the  note  in  preference  to  the  real  owner.  Stalker 
v.  McDonald,  6  Hill,  93.a 

But  if  such  note  or  bill  is  taken  by  a  person  who  does  not  pay 
value,  or  by  one  who  has  knowledge  of  the  facts  as  to  the  title, 
he  will  not  hold  it  as  against  the  true  owner.  Spear  v.  Myers,  6 
Barb.,  445;  White  v.  Springfield  Bank,  1  Barb.,  225;  Stewart  v. 
Small}  2  Barb.,  559 ;  Gfoldsmid  v.  Lewis  County  Bank,  12  Barb., 
407;  New  York  Exchange  Co.  v.  De  Wolf,  3  Bosw.,  86;  Farring- 
ton  v.  Frankfort  Bank,  24  Barb.,  554.b  When  negotiable  paper  is 
transferred  to  an  agent  for  a  special  purpose,  which  is  plainly 
expressed  in  the  indorsement,  such  paper  cannot  be  transferred 
so  as  to  prejudice  the  rights  of  the  true  owner.  An  indorsement 
thus,  "pay  to  A.  B.  for  my  use,"  or  "pay  to  0.  D.,  or  order,  for 
my  use,"  is  sufficient  notice  that  the  paper  is  the  property  of  the 
indorser,  and  not  that  of  the  indorsee.  Snee  v.  Prescot,  1  Atk., 
245,  249 ;  Attwood  v.  Munnings,  7  Barn.  &  Cress.  278 ;  Sigowrney 
v.  Lloyd,  8  Barn.  &  Cress.,  622 ;  Edie  v.  Fast  India  Co.,  2  Burr., 
1227;  Ancher  v.  Bank  of  England,  2  Doug.,  637.° 

When  a  bill  or  note  is  made  payable  to  several  persons,  or 
when  it  is  indorsed  to  more  persons  than  one,  who  are  not  part- 
ners, all  of  the  payees  or  indorsees  must  unite  in  transferring  the 
instrument. 

But  when  a  note  is  made  payable  to  a  firm,  or  when  a  note  is 
indorsed  to  a  firm,  either  of  the  partners  has  authority  to  trans- 
fer the  instrument  by  an  indorsement  of  the  partnership  name. 
Cumpston  v.  McNair,  1  Wend.,  457,  463.  Or  by  an  indorsement 
in  his  individual  name.  Fverit  v.  Strong,  5  Hill,  163;  S.  C,  7 
Hill,  585.  After  the  dissolution  of  a  partnership,  all  the  partners 
must  unite  in  the  transfer  of  a  partnership  security,  in  order  to 
vest  the  title  in  the  transferee.  Geortner  v.  Trustees  of  Canajo- 
harie,  2  Barb.,  625 ;  National  Bank  v.  Norton,  1  Hill,  572 ;  San- 
ford  v.  Mickles,  4  Johns.,  224. 

Upon  the  death  of  one  of  the  partners  in  a  firm,  the  survivoi 

(a)  Note  194.        (6)  Note  195.        (c)  Notb  196. 
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is  entitled  to  the  possession  of  the  accounts,  notes,  bills,  &c,  and 
he  has  authority  to  collect  all  demands  due  to  the  firm.  Ante, 
289,  301.  And  in  such  a  case,  the  survivor  is  the  proper  person 
to  indorse  and  transfer  a  bill  or  note  which  belonged  to  the  firm 
at  the  time  of  the  death  of  such  partner.  His  indorsement  will 
transfer  the  title;  though  the  survivor  cannot  create  liabilities 
against  the  representatives  of  the  deceased  partner. 

A  general  assignment  made  by  an  insolvent  debtor  for  the 
benefit  of  his  creditors,  transfers  the  legal  title  to  the  assignee; 
and  he  is  the  proper  person  to  indorse  bills  or  notes  which  are 
thus  assigned.  A  bill  or  note  may  be  transferred  before  it  is  due, 
or  after  that  time.  But  there  is  one. important  difference  in  rela- 
tion to  the  time  of  the  transfer,  since  a  note  which  is  transferred 
after  it  becomes  due,  subjects  the  party  taking  it  to  all  the  equi- 
ties which  exist  at  the  time  of  the  transfer,  ante,  93.  While  a 
transfer  of  a  negotiable  bill  or  note  before  it  is  due,  for  value  and 
in  good  faith,  entitles  the  holder  to  recover  irrespective  of  any 
prior  equities.  Ante,  403. 

A  bill  or  note  does  not  lose  its  negotiable  character  by  being 
dishonored,  and  the  indorsement,  although  made  after  dishonor, 
follows  the  nature  of  the  original  contract,  and  is  negotiable, 
unless  it  contains  express  words  of  restriction.  Leavitt  v.  Putnam, 
3  Oomst.,  494.  But  in  such  a  case,  the  note  cannot  be  presented, 
at  maturity,  by  the  indorsee,  and  the  contract  of  the  indorser  then 
is  to  pay  on  demand  of  the  maker,  his  neglect  or  refusal  to  pay, 
and  notice  to  the  indorser,  within  a  reasonable  time  after  the 
transfer.  lb.;  Mutford  v.  Walcot,  1  Ld.  Eaym.,  574 ;  Berry  v. 
Robinson,  9  Johns.,  121 ;  Tan  Hoesen  v.  Van  Alstyne,  3  Wend., 
75,  79. 

A  transfer,  as  well  as  an  acceptance  of  a  bill  of  exchange,  sup- 
poses the  existence  of  the  bill  transferred  or  accepted ;  but  a 
blank  indorsement  will  operate  as  a  transfer  of  a  bill  not  yet 
drawn  ;  and  it  is  no  objection  to  the  validity  of  a  bill,  that  the 
acceptance  was  written  before  the  bill  was  filled  up.  Mitchell  v. 
Culver,  7  Oow.,  336 ;  and  Mechanics'  Bank  v.  Schuyler,  in  note  ; 
Schultz  v.  Astley,  2  Bing.  N.  0.,  544;  Bussel  v.  Langstaffe,  Doug., 
514.  The  legal  presumption  is,  that  a  bill  or  note  was  indorsed 
at  the  time  it  was  made,  or  before  it  became  due,  unless  there  are 
circumstances  to  show  to  the  contrary.  James  v.  Chalmers,  2  Seld., 
209  ;  Pinkerton  v.  Bailey,  8  Wend.,  600.  The  law  of  the  place 
where  an  indorsement  is  made,  is  the  law  which  controls  the  rights 
and  regulates  the  duties  of  the  parties  to  the  bill  or  note.  Aymar 
v.  Sheldon,  12  Wend.,  439.  When  a  bill  or  note  is  payable  to 
bearer,  or  to  a  certain  person  or  bearer,  no  indorsement  is  neces- 
sary for  the  purpose  of  transferring  the  title  to  the  instrument. 
But  where  it  is  payable  to  order,  or  to  a  certain  person  or  order, 
a  written  indorsement  is  necessary,  in  order  to  render  the  bill 
or  note  available  as  a  negotiable  security  in  the  hands  of  the 
indorsee. 
It  has  been  seen  that  such  a  bill  or  note  may  be  assigned  with- 
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oat  a  written  indorsement,  but  the  title  is  that  of  an  assignee* 
and  not  that  of  an  indorsee.  Ante,  421.  Indorsements  are  usually 
made  in  something  like  the  following  forms : 

1.  Indorsement  %y  drawer  or  payee  in  blank,  "  James  Atkins." 
2.  Like,  by  a  partner,  "  Atkins  &  Co.,"  or,  "  For  self  and  Thomp- 
son, James  Atkins."  3.  Like,  oy  an  agent,  "Per  procuration, 
James  Atkins,  John  Adams  ;"  or,  "  As  agent  for  James  Atkins, 
John  Adams."  4.  Qualified  indorsement,  to  avoid  personal  liability, 
"  James  Atkins,  sans  recourse  ;"  or,  "  James  Atkins,  with  intent 
only  to  transfer  my  interest,  and  not  to  be  subject  to  any  liability 
in  case  of  non-acceptance  or  non-payment."  Post,  429.  5.  Indorse- 
ment in  full  or  special,  "  Pay  John  Holloway,  or  order,  James 
Atkins."  6.  Restrictive  indorsement  in  favor  of  indorser,  "  Pay 
John  Holloway,  for  my  use,  James  Atkins;"  or,  "Pay  John  Hol- 
loway, for  my  account,  James  Atkins."  7.  Restrictive  indorse- 
ment in  favor  of  indorsee  or  a  particular  person  only,  "  Pay  G.  S. 
only,  James  Atkins ;"  or,  "  The  within  must  be  credited  to 
A.  B.,  James  Atkins." 

The  indorsement  of  a  bill  or  note  in  blank  or  in  full,  without 
restriction  or  qualification,  passes  the  interest  and  property  therein 
to  the  indorsee.  And  every  such  indorsement  is  an  undertaking 
or  agreement  that  the  bill  or  note  shall  be'  duly  honored,  and  that, 
if  it  is  not,  and  the  indorser  has  due  notice  of  the  dishonor,  he 
will  pay  the  amount  to  the  indorsee.  And  a  right  of  recovery 
accrues  against  the  indorser,  as  soon  as  the  bill  or  note  becomes 
due,  on  compliance  with  the  conditions  precedent  to  his  liability, 
namely,  making  due  presentment  for  payment,  and  giving  to 
the  indorser  due  notice  of  non-payment ;  or,  in  the  case  of  a 
foreign  bill,  having  it  duly  protested,  and  notice  thereof  given 
to  the  antecedent  parties.  It  is  not  necessary  that  any  particular 
phraseology  should  be  employed  in  making  an  indorsement, 
which,  in  that  respect,  is  similar  to  the  rule  in  relation  to  the 
words  used  in  the  body  of  the  instrument.  Ante,  386. 

An  indorsement  which  is  made  by  merely  writing  the  indorsees 
name  on  the  back  of  the  bill  or  note  is  the  most  concise  contract 
that  can  possibly  be  drawn.  The  word  indorsement  imports  a 
a  writing  upon  the  back  of  the  instrument.  But  the  law  does 
not  regard  the  mere  etymological  signification  of  the  word,  when 
the  object  and  intention  of  the  parties  is  evident.  And,  conse- 
quently, an  indorsement  is  valid  although  written  across  the  face 
of  the  bill  or  note,  instead  of  being  written  on  the  back  of  it. 
And  the  indorsement  is  equally  valid  if  written  upon  a  separate 
piece  of  paper,  which  is  attached  to  the  instrument.  This  piece 
of  paper  is  called  an  allonge,  and  is  considered  to  be  a  part  of  the 
instrument  to  which  it  is  attached. 

When  an  indorser  simply  writes  his  name  on  the  back  of  a 
negotiable  bill  or  note,  it  is  called  an  indorsement  in  blank,  or  a 
blank  indorsement.  When  the  indorsement  mentions  the  name 
of  the  person  in  whose  favor  it  is  made,  it  is  called  an  indorse- 
ment in  full,  or  a  full  indorsement.    Each  of  these  modes  of 
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indorsement  has  its  advantages,  and  the  indorser  will  follow  that 
mode  which  is  most  likely  to  subserve  the  purposes  for  which  the 
indorsement  is  made.  After  an  indorsement  in  full,  no  one  but 
the  indorsee  or  person  to  whom  it  is  ordered  to  be  paid  can 
demand  its  payment ;  and  moreover,  he  himself  cannot  transfer 
the  bill  or  note  as  negotiable  paper  in  any  other  manner  than  by 
adding  his  own  indorsement  in  writing.  Burdick  v.  Green,  15 
Johns.,  247.  This  mode  of  indorsement  is  frequently  adopted 
among  business  men,  to  insure  safety  in  the  transmission  of  nego- 
tiable paper.  Thus,  where  a  bill  is  drawn  in  Buffalo  on  a  person 
who  resides  in  New  York,  and  it  is  necessary  for  the  payee  to 
send  the  bill  to  New  York  by  mail  for  collection,  he  can  do  so 
without  incurring  any  danger  from  its  being  lost  or  stolen  on  the 
way,  by  indorsing  it  specially  to  the  order  of  his  correspondent 
in  the  city  where  it  is  payable. 

On  the  other  hand,  where  the  payee  of  a  bill  of  exchange,  or 
of  a  negotiable  promissory  note,  indorses  it  in  blank,  the  instru- 
ment is  transferable  by  a  mere  delivery,  for  there  is  no  difference 
between  a  note  indorsed  in  blank  and  one  payable  to  bearer. 
Where  a  bill  or  note  is  indorsed  in  blank,  and  it  is  lost  or  stolen 
during  the  course  of  its  transmission  from  one  place  to  an  other, 
and  it  is  afterwards  transferred  by  the  thief  to  a  bona  fide  holder 
for  value,  he  will  hold  it  in  preference  to  the  owner  who  trans- 
mitted it.  Peacock  v.  Rhodes,  Doug.,  633 ;  and  see  Miller  v.  Race, 
1  Smith's  Lead.  Oases,  250,  and  authorities  there  cited. 

The  holder  of  a  note  indorsed  in  blank  may  fill  it  up,  before  or 
at  the  trial,  with  what  name  he  pleases.  Williams  v.  Matthews,  3 
Cow.,  252;  Lovell  v.  Ev&rtson,  11  Johns.,  52.  A  full  or  special 
indorsement  is  generally  written  thus,  "pay  A.  B.,  or  order." 
But  an  indorsement  in  these  words,  "pay  the  within  to  A. 
Thatcher,  value  received,"  has  been  held  not  to  restrict  the  nego- 
tiability of  the  instrument,  though  made  after  it  has  been  dis- 
honored. Leavitt  v.  Putnam,  1  Sandf,  199;  .S.  C,  3  Coinst.,  494. 
The  indorsement  follows  the  nature  of  the  original  note,  which 
being  itself  negotiable,  a  direction  by  the  payee  to  pay  it  to  any 
person  named,  is  a  direction  to  pay  it  to  such  person  or  his  order, 
according  to  the  tenor  of  the  note  itself.  lb.  To  render  an 
indorsement  restrictive,  it  is  necessary  that  it  should  contain 
express  words  of  restriction.  lb.  Where  a  bill  of  exchange  is 
sent  to  an  agent  for  collection,  and  solely  for  that  purpose  it  is 
indorsed  to  such  agent  in  full,  and  he  returns  it  to  the  owner 
protested,  he  may  strike  out  the  indorsement  and  bring  an  action 
on  the  note  in  his  own  name.  Chautauqua  Go.  Bank  v.  Davis,  21 
Wend.,  584;  Bank  of  Utica  v.  Smith,  18  Johns.,  230.  In  such  a 
case,  it  is  not  necessary  that  there  should  be  a  reindorsement  by 
the  agent.  lb.  The  legal  effect  of  an  indorsement  of  a  promis- 
sory note  in  blank  cannot  be  varied  or  changed  by  a  cotempo- 
raneous  parol  agreement.  Bank  of  Albion  v.  Smith,  27  Barb.,  489. 
The  undertaking  of  an  indorser  may  be  either  limited  or  enlarged, 
at  the  time  it  is  entered  into,  by  express  terms,  at  the  pleasure 
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of  the  indorser.  lb.  But,  if  no  such  terms  are  expressed  in  the 
indorsement,  the  law  fixes  the  character  of  the  undertaking,  and 
it  cannot  be  varied  by  parol  evidence.  lb.  And,  therefore,  in  an 
action  against  an  indorser,  on  a  blank  indorsement,  the  plaintiff 
will  not  be  allowed  to  prove  that,  at  the  time  the  defendant  sold 
and  indorsed  the  note  to  him,  it  was  agreed  by  parol  that  the 
plaintiff  need  not  make  any  demand  of  the  maker  when  the  note 
should  mature,  but  that  the  defendant  would  be  bound  to  pay 
without  such  demand.  lb.;  Seabwy  v.  Hungerford,  2  Hill,  80. 

Where  a  person  indorses  his  name  in  blank  upon  the  back  of  a 
negotiable  note,  his  contract  cannot  be  changed  by  parol  evi- 
dence, so  as  to  charge  him  as  a  guarantor.  lb.;  Gfriswold  v.  Slo- 
cum,  10  Barb.,  402,  and  cases  cited.  But  where  the  indorsement 
is  made  upon  a  note  not  negotiable,  and  the  indorser  cannot  be 
held  liable  in  that  capacity,  he  may  be  charged  as  a  guarantor,  if 
that  was  the  intention  of  the  parties,  at  the  time  when  the  indorse- 
ment was  made.  lb.  An  indorsement  in  blank  cannot  be  changed 
into  any  other  contract  than  that  of  indorser,  and  the  indorser 
cannot  be  charged  as  maker  of  the  note  nor  as  g-uarantor.  Dean 
v.  Sail,  17  Wend.,  214;  Hall  v.  Newcomb,  3  Hill,  233;  S.  ft,  7 
Hill,  416 ;  Seabury  v.  Hungerford,  2  Hill,  80 ;  Ellis  v.  Brown,  6 
Barb.,  282;  Cottrell  v.  Conklin,  4  Duer,  45;  Spies  v.  Gilmore,  1 
Oomst.,  321;  Moore  v.  Cross,  5  E.  P.  Smith,  227. 

Where  a  negotiable  note  is  indorsed  in  blank  by  the  payee,  it 
becomes  assignable  by  delivery,  and  a  subsequent  holder  can 
strike  out  all  the  indorsements  except  the  first  one,  and  make  title 
under  that ;  and  he  may  do  this,  notwithstanding  the  bill  or  note 
may  have  upon  it  subsequent  indorsements  in  full.  Watervliet 
Bank  v.  White,  1  Denio,  608 ;  Dottfus  v.  Frosch,  1  Denio,  367 ; 
Pentz  v.  Winterbottom,  5  Denio,  51;  Havens  v.  Huntington,  1 
Cow.,  387;  Williams  v,  Matthews,  3  Cow.,  252. 

So,  when  a  person  indorses  a  bill  of  exchange  to  an  other, 
whether  for  the  purpose  of  collection  or  for  value,  and  the  bill 
afterwards  comes  to  his  possession  again,  he  will  be  regarded  as 
a  bona  fide  holder,  unless  the  contrary  shall  appear  in  evidence, 
and  he  is  entitled  to  recover,  notwithstanding  there  may  be  on  it 
one  or  more  indorsements  in  full,  subsequent  to  the  one  to  him, 
without  producing  any  receipt  or  indorsement  back  from  either 
of  such  indorsees,  whose  names  he  may  strike  from  the  bill  or  not, 
as  he  may  think  proper.  Mottram  v.  Mills,  1  Sandf.,  37,  41,  42; 
Dugan  v.  United  States,  3  Wheat.,  173;  Norris  v.  Badger,  6  Oow., 
449,  455;  Dollfus  v.  Frosch,  1  Denio,  367,  373.  The  payee  or 
indorsee  of  a  bill  or  note,  who  has  the  absolute  property  in  it, 
may  make  a  restrictive  indorsement,  which  will  preclude  the  per- 
son in  whose  favor  it  is  made  from  making  such  a  transfer  of  it  as 
will  give  a  right  of  action  against  either  the  person  making  the 
indorsement  or  any  of  the  antecedent  parties.  Snee  v.  Prescott,  1 
Atk.,  245,  249;  Sigoumey  v.  Lloyd,  8  Barn.  &  Oress.,  622,  628, 
S.  ft,  5  Bing.,  525;  Edie  v.  East  India  Co.,  2  Burr.,  1227; 
Ancher  v.  Bank  of  England,  Doug.,  637;  Cunliffe  v.  Whitehead,  3 
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Bing.  N.  0.,  828.  An  indorsement  in  the  following  forms:  "Pay 
the  contents  to  A.  B.  only,"  or  "Pay  A.  B.  for  my  use,"  or  "Pay 
A.  B.  for  my  account,"  prevents  the  bill  from  being  further  trans- 
ferred; and  the  indorsement  plainly  shows  that  the  indorser  does 
not  intend  to  part  with  the  absolute  property  in  the  bill,  and  that 
the  indorsement  is  a  mere  authority  to  receive  the  money  upon  the 
bill.  lb.  Such  an  indorsement  is  a  full  and  direct  notice  that 
the  indorsee  has  no  title  to  the  bill,  and  that  he  has  no  right  to 
dispose  of  it.  lb. 

The  owner  or  holder  of  a  bill  or  note  may  transfer  it  absolutely 
or  conditionally,  and  when  it  is  transferred  upon  a  condition,  such 
condition  must  be  complied  with  before  the  title  passes.  Robertson 
v.  Kensington,  4  Taunt.,  30;  Sanders  v.  Bacon,  8  Johns.,  485; 
Tappan  v.  Ely,  15  Wend.,  362.  But  a  bill  or  note  cannot  be 
divided  so  as  to  authorize  a  transfer  of  a  part  of  it,  and  if  only  a 
portion  of  it  is  assigned,  no  action  will  lie  by  the  indorsee  to 
recover  such  portion.  Douglass  v.  Wilkeson,  6  Wend.,  637;  S.  0. 
22  Wend.,  559;  Hawkins  v.  Oardy,  1  Ld.  Eaym.,  360;  S.  C,  1 
Salk.,  65.  If  a  part  of  the  bill  or  note  has  been  paid,  the  balance 
of  it  may  be  assigned.  lb.  When  the  payee  or  indorsee  of  a  bill 
or  note  intends  simply  to  sell  or  transfer  the  instrument  without 
rendering  himself  liable  thereon  as  indorser,  he  ought  to  state  that 
fact  in  the  indorsement,  which  may  be  done  by  adding  under  his 
name,  "without  recourse  to  me,"  or  by  employing  any  other  words 
which  show  that  he  does  not  intend  to  incur  any  responsibility. 
Goupy  v.  Harden,  1  Holt's  1ST.  P.,  342;  &  C,  7  Taunt.,  160;  2 
Marsh.,  454;  see  form,  ante,  426. 

Any  form  of  words  is  sufficient  to  prevent  a  liability  on  the 
part  of  such  indorser,  if  the  language  clearly  shows  that  the  inten- 
tion is  to  avoid  responsibility.  The  addition  of  the  word  "  agent," 
or  "treasurer,"  or  "cashier,"  and  the  like,  will  relieve  such 
indorser  from  liability,  if  he  is  known  to  be  acting  as  a  mere 
agent,  or  in  an  official  station,  for  the  advantage  or  on  the  behalf 
of  the  real  party  in  interest.  Babcock  y.\Beman,  1  Kern.,  200; 
S.  O..  1  E.  D.  Smith,  593 ;  Mott  v.  Hicks,  1  Cow.,  513 ;  Brockway 
v.  Allen,  17  Wend.,  40 ;  Hicks  v.  Hinde,  9  Barb.,  528 ;  Bruce  v. 
Lord,  1  Hilt.,  247 ;  Horton  v.  Garrison,  23  Barb.,  176.  An  actual 
delivery  ought  to  accompany  the  indorsement  or  transfer  of  a 
bill  or  note,  because  there  is  an  important  legal  presumption  in 
favor  of  the  holder  or  possessor  of  negotiable  paper,  one  of  which 
is,  that  he  is  a  bona  fide  purchaser,  for  value,  before  the  bill  or 
note  became  due.  James  v.  Chalmers,  5  Sandf.,  52;  S.  C,  2  Seld., 
209;  Seeley  v.  JEngell,  17  Barb.,  530;  S.  C,  3  Kern.,  542 ;  reversed, 
but  upon  an  other  point.  When  the  payee  or  indorsee  of  a  bill 
or  note  transfers  it  by  a  mere  delivery,  he  ceases  to  be  a  party  to 
the  instrument.  But  when  he  transfers  it  by  an  indorsement  in 
blank,  or  in  full,  his  liability  is  equivalent  to  making  a  new  note, 
or  to  drawing  a  new  bill.  And  when  the  payee  or  indorsee  of  a 
bill  of  exchange  transfers  it  hy  an  indorsement  in  blank,  or  in 
full,  his  indorsement  is  a  contract  in  the  nature  of  a  new  drawer, 
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and  he  is  liable  to  every  succeeding  holder  in  default  of  accept- 
ance or  payment  by  the  drawee.  The  drawee  and  acceptor  is 
primarily  liable  upon  the  bill,  and  the  drawer  and  each  indorser 
are  each  liable  collaterally  to  the  holder,  provided  those  steps  are 
taken  which  the  law  merchant  requires.  When  the  payee  or 
the  indorsee  of  a  negotiable  note  transfers  it  by  an  indorsement 
in  full  or  in  blquk,  he  is  liable  to  pay  the  amount  to  every  subse- 
quent holder  or  indorsee,  provided  the  maker  does  not  pay  it,  and 
a  proper  demand  is  made,  and  due  notice  of  non-payment  given 
to  such  indorsee.  But  the  indorser  of  a  promissory  note  does  not 
stand  in  the  situation  of  a  maker  relatively  to  his  indorsee. 
Qwinnell  v.  Herbert,  5  Ad.  &  Ellis,  436;  Dean  v.  Hall,  17  Wend., 
214.  Where  a  party  transfers  a  note  which  is  not  negotiable,  by 
indorsement,  in  payment  of  his  own  debt,  it  is  not  necessary  to 
give  him  notice  of  non-payment  by  the  maker.  Plimly  v.  Westly, 
2  Bing.  K  0.,  249 ;  Hill  v.  Lewis,  1  Salk.,  102.  It  is  said  that 
the  indorser  of  a  note  not  negotiable  may,  in  such  a  case,  be 
treated  as  a  maker  of  a  note.  lb.  However  that  may  be,  he  is 
certainly  liable  on  his  original  indebtedness  in  case  the  note  is 
not  paid.  Johnson  v.  Gilbert,  4  Hill,  178;  Tyler  v.  Stevens,  11 
Barb.,  485;  Torry  v.  Hadley,  27  Barb.,  192;  Cardell  v.  McNeil,  7 
B.  P.  Smith,  336.  An  indorsement  does  not  become  a  binding 
agreement  until  a  delivery  of  it  with  the  instrument  upon  which 
it  is  made.  And  at  any  time  before  delivery  the  indorser  may 
erase  his  signature,  which  will  entirely  destroy  its  effect  as  an 
indorsement. 

A  note  may  be  sold  without  transferring  any  right  of  action 
against  an  indorser,  if  the  circumstances  are  such  as  to  show 
that,  a  sale  and  transfer  of  the  indorsement  was  not  made  nor 
intended  to  be  made.  Where  a  note  of  $595.80  was  made  by 
one  0.  A.  W.,  and  payable  to  the  order  of  E.,  and  indorsed  by 
him  and  one  L.,  and  the  note  was  the  property  of  E.,  and  after 
it  matured  and  had  been  protested,  it  was  sold,  together  with  a 
collateral  note,  by  an  auctioneer  at  public  auction,  and  the 
auctioneer,  at  the  time  of  the  sale,  held  up  the  note  and  said : 
"Note  for  $595.80,  of  Charles  A.  Waterbury,  with  collateral 
attached,  for  the  benefit  of  whom  it  may  concern ;"  and  he  fur- 
ther stated :  "  that  the  note,  with  the  collateral,  is  sold  for  the 
benefit  of  whom  it  may  concern ;"  but  the  indorsements  of  E. 
and  L.  are  neither  read  nor  mentioned,  the  purchaser  at  such 
sale  will  not  thereby  acquire  the  liability  of  E.  and  L.  as  fixed 
indorsers  thereof.  St.  John  v.  Roberts,  6  Bosw.,  593.  Such  a 
transaction  is  a  sale  of  the  note,  and  of  the  liability  of  the 
maker  thereof,  and  of  the  collateral  note,  but  of  nothing  more. 
lb.  And,  even  if  the  delivery  of  the  note,  thus  indorsed,  to  the 
purchaser,  is  equivalent  to  the  indorsing  of  a  note  on  reissuing 
it  after  its  maturity,  the  defendants  could  not  be  held  liable  as 
indorsers  without  a  due  subsequent  demand  of  payment,  and 
notice  to  them  if  payment  should  be  refused.  lb.  An  indorser 
is  estopped  from  denying  that  all  indorsements  prior  to  his  were 
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made  by  persons  having  competent  authority.   Macg-regor  v 
Rhodes,  6  Ell.  &  Bla.,  266. 

And,  in  such  a  case,  the  indorsement  is  always  an  admission 
that  the  prior  indorsements  are  valid,  lb.,  and  cases  cited.  An 
indorser  impliedly  warrants  that  the  instrument  is  not  forged, 
and  he  is  liable  on  this  warranty  in  case  the  instrument  proves 
to  be  a  forgery.  Herrick  v.  Whitney,  15  Johns.,  240;  Shaver  v. 
JEhle,  16  Johns.,  201 ;  Morrison  v.  Currie,  4  Duer,  79. 

The  indorsement  of  a  promissory  note,  imports  a  guaranty  by 
the  indorser,  that  the  makers  are  competent  to  contract  in  the 
character  in  which,  by  the  terms  of  the  paper,  they  purport  to 
contract ;  and,  therefore,  where  a  note  was  void  because  it  was 
made  by  married  women,  the  indorser  of  the  note  was  held 
liable.  Erwin  v.  Downs,  1  E.  P.  Smith,  575.  Knowledge  by  the 
plaintiff,  at  the  time  he  received  the  note,  that  the  makers  were 
married  women,  does  not  affect  his  right  to  recover.  lb.  Where 
the  payee  of  a  usurious  note  indorsed  it  to  a  third  persou,  for  a 
valuable  consideration,  who  took  it  without  notice  of  the  usury, 
and  afterwards  he  brought  an  action  against  the  payee  seeking 
to  charge  him  as  indorser;  it  was  held  that  the  indorsement 
amounted  to  a  new  and  independent  contract  between  the  par 
ties,  that  the  usury  constituted  no  defense,  and  that  the  plaintiff 
was  entitled  to  recover.  McKhight  v. '  Wheeler,  6  Hill,  492. 

So,  in  an  action  against  the  drawer  of  ,a  bill  given  for  a  gaming 
debt,  it  is  no  defense  that  the  bill  was  given  for  such  a  debt,  if 
the  bill  was  indorsed  over  by  the  drawer  for  a  valuable  consider- 
ation, to  a  third  person,  by  whom  the  action  is  brought.  Edwards 
v.  Dick,  4  Barn.  &  Aid.,  212. 

The  decisions  proceed  upon  the  principle  that  an  indorser  war- 
rants the  genuineness  and  the  title  of  the  paper  which  he  trans- 
fers; and  that  when  prosecuted  upon  his  contract  of  indorse- 
ment, he  is  estopped  from  denying  the  existence,  the  legality,  or 
the  validity  of  the  contract  which  he  has  assigned,  whenever  he 
seeks  to  escape  from  liability  on  account  of  the  invalidity  of  the 
paper  transferred.  McKnight  v.  Wheeler,  6  Hill,  492 ;  Edwards 
v.  Dick,  4  Barn.  &  Aid.,  212. 

The  acceptor  of  a  bill  of  exchange  is  presumed  to  know  the 
signature  of  the  drawer,  and  if  a  bill  is  accepted,  the  acceptor 
is  liable  to  a  bona  fide  indorsee  or  holder  for  value,  although  the 
bill  proves  to  be  a  forgery.  Bank  of  Gommerce  v.  Union  Bank,  3 
Oomst.,  230 ;  Price  v.  Neal,  3>  Burr,  1354 ;  Smith  v.  Mercer,  6 
Taunt.,  76;  S.  C,  1  Marsh.,  453;  Wilkinson  v.  Lutwidge,  1 
Strange,  648  ;  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287 ;  Cog- 
giU  v.  American  Exchange  Bank,  1  Oomst.,  113.a  And  if  the  bill 
is  paid,  the  acceptor  cannot  recover  from  the  holder  or  indorsee 
of  the  bill  the  amount  so  paid  him,  although  the  acceptor  paid  it 
on  the  supposition  that  the  signature  was  valid ;  even  though  he 
learned  subsequently  to  the  payment  that  it  was  a  forgery.  lb. 

The  indorser's  contract  to  pay  is  conditional,  and  if  the  maker 
of  the  note  pays  it,  or  he  is  in  any  way  legally  discharged  from 

(a)  Note  197.   ' 
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its  payment,  the  indorser  is  discharged  <  from  liability.  What 
acts  will  discharge  an  indorser  or  surety  will  be  discussed  here- 
after. Where  there  are  several  indorsers  of  a  bill  or  note,  and 
the  note  or  bill  is  dishonored,  and  due  notice  given,  any  one 
of  the  indorsers  may  take  up  such  bill  or  note,  and  he  can  then 
maintain  an  action  against  any  or  all  of  the  prior  indorsers  to 
recover  the  amount  so  paid ;  because,  as  between  the  indorsers 
themselves,  the  liability  is  determined  by  the  priority  of  indorse- 
ment. Barker  v.  Cassidy,  16  Barb.,  177 ;  Leonard  v.  Barker,  5 
Denio,  220,  223;  Bradford  v.  Corey,  5  Barb.,  461;  Corey  v. 
White,  3  Barb.,  12  ;  Hays  v.  Phelps,  I  Sandf.,  64. 

A  first  indorser  cannot  recover  against  a  second  or  any  other 
subsequent  indorser;  nor  can  any  indorser  recover  against  an 
other  indorser,  who  became  such  subsequently  to  himself.  Hauck 
v.  Hund,  1  Bosw.,  431 ;  Bradford  v.  Martin,  3  Sandf,  647.  And 
parol  evidence  is  not  admissible  to  show  that  there  was  a  verbal 
agreement  by  which  the  second  indorser  was  to  pay  the  note,  or 
to  indemnify  the  first  indorser  if  he  paid  it.  lb. 

The  general  rule  is,  that  a  payee  cannot  recover  against  a  sub- 
sequent indorser.  But  where  a  second  indorser  of  a  note  puts 
his  name  upon  it  in  blank,  with  the  knowledge  that  it  is  to  give 
the  maker  credit  with  the  payee,  he  is  liable  in  an  action  by  the 
payee.  Moore  v.  Cross,  17  How.,  385 ;  S.  C,  5  E.  P.  Smith,  227  ; 
Waterbury  v.  Sinclair,  26  Barb.,  455 ;  S.  C,  16  How.,  329.  And 
parol  evidence  is  admissible  in  this  case  to  show  the  original  con- 
sideration and  agreement  of  the  parties,  and  that  the  agreement 
is  contrary  to  the  legal  inference  which  arises  upon  the  face  of 
the  note.  II.  In  such  a  case  the  payee  has  a  right  to  indorse  the 
note  without  recourse,  and  the  court  will  treat  the  note  as  having 
been  thus  indorsed,  whether  it  is  actually  done  or  not.  lb. 

Where  the  maker  of  a  note  gives  full  security  to  any  indorser, 
and  he  releases  that  security,  he  will  forfeit  any  right  to  recover 
against  any  prior  indorser.  Per  Lee  v.  Onderdonk,  19  Barb.,  562. 
So,  where  a  creditor  receives  from  his  principal  debtor  collateral 
security  sufficient  to  pay  the  debt,  the  surety  is  discharged  if  the 
security  is  surrendered  without  his  consent.  Pitts  v.  Congdon,  2 
Oomst.,  352.  But  where  the  holder  of  a  promissory  note  indorses 
and  transfers  it  for  value,  in  the  usual  course  of  business,  he 
is  not  a  surety  within  the  meaning  of  this  rule,  and  therefore 
he  will  not  be  discharged,  although  the  indorsee  takes  security 
from  the  maker,  and  afterwards  surrenders  it  without  his  con- 
sent, lb. 

SECTION  VIII. 

LOST   BILLS  AND   NOTES. 

At  common  law.  if  the  owner  of  a  negotiable  bill  or  note  lost 
it,  so  that  it  could  not  be  produced  at  the  trial,  he  could  not 
maintain  an  action  upon  it.  Roivley  v.  Ball,  3  Cow.,  303 ;  Kvrby 
v.  Sisson,  2  Wend.,  550.  And  this  was  the  rule,  even  though  the 
note  was  lost  after  it  became  due.  II.    But  if  the  bill  or  note 
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was  not  negotiable,  or  if  the  evidence  did  not  show  affirmatively 
that  it  was  negotiable,  the  plaintiff  could  recover  upon  it  not- 
withstanding its  loss.  Pintord  v.  TacTcington,  10  Johns.,  104 ;  Mc- 
Nairy.  Gilbert,  3  Wend.,  344.  The  statute  now  makes  provision 
for  a  recovery  upon  negotiable  instruments  which  are  lost. 

"  In  any  suit  founded  upon  any  negotiable  promissory  note 
or  bill  of  exchange,  or  in  which  such  note,  if  produced,  might  be 
allowed  as  a  set-off  in  the  defense  of  any  such  suit,  if  it  appear 
on  the  trial  that  such  note  or  bill  was  lost  while  it  belonged  to 
the  party  claiming  the  amount  due  thereon,  parol  or  other  evi- 
dence of  the  contents  thereof  may  be  given  on  such  trial,  and 
notwithstanding  such  note  or  bill  was  negotiable,  such  party 
shall  be  entitled  to  recover  the  amount  due  thereon,  as  if  such 
note  or  bill  had  been  produced."  3  E.  S.,  691,  §  106,  5th  ed. 

"  But  to  entitle  a  party  to  such  recovery,  he  shall  execute  a 
bond  to  the  adverse  party,  in  a  penalty  at  least  double  the 
amount  of  such  note  or  bill,  with  two  sureties,  to  be  approved  by 
the  court  in  which  the  trial  shall  be  had,  conditioned  to  indem- 
nify the  adverse  party,  his  heirs  and  personal  representatives, 
against  all  claims  by  any  other  person  on  account  of  such  note 
or  bill,  and  against  all  costs  and  expenses  by  reason  of  such 
claim."  3  E.  S.,  691,  §  108,  5th  ed. 

It  has  been  already  seen  that  a  recovery  might  be  had  on  a  lost 
note  which  was  not  negotiable,  even  before  the  enactment  of  this 
statute.  The  statute  applies,  in  terms,  to  negotiable  instruments, 
and  to  no  others.  And  it  provides  for  such  instruments  in  the 
event  of  their  loss,  but  not  in  any  other  case.  It  must  be  made 
to  appear  on  the  trial  that  the  bill  or  note  was  lost  while  it 
belonged  to  the  party  who  claims  the  amount  due  thereon. 
Statute,  §  106,  above  cited. 

So,  too,  it  must  appear  affirmatively  at  the  trial,  that  the  lost 
instrument  was  negotiable,  or  the  plaintiff  may  recover  without 
giving  any  bond  of  indemnity.  McNavr  v.  Gilbert,  3  Wend.,  344; 
Pintardv.  Taekington,  10  Johns.,  104.  In  the  absence  of  evidence 
upon  the  subject,  there  is  no  presumption  that  the  note  was 
negotiable,  and  that  fact  must  be  proved.  lb.  Blade  v.  Noland,  12 
Wend.,  173.  Where  the  instrument  has  been  deliberately  des- 
troyed by  the  owner,  he  cannot  recover  upon  it  as  a  lost  bill  or 
note.  lb.  In  an  action  upon  negotiable  paper  which  has  been 
lost,  the  giving  of  the  bond  required  by  the  statute,  with  sufficient 
sureties,  and  conditioned  as  the  statute  requires,  is  an  indispen- 
sable prerequisite  to  any  recovery  thereon.  Desmond  v.  Bice,  1 
Hilt.,  530.  A  check  is  a  bill  of  exchange  within  this  statute. 
Jacks  v.  Darrin,  1  Abb.,  148;  8.  C,  3  E.  D.  Smith,  548,  557. 

The  plaintiff  is  entitled  to  recover  although  the  bill  or  note  is 
lost  after  the  action  is  commenced.  lb.  An  action  may  be  main- 
tained by  the  plaintiff  upon  a  promissory  note  which  has  been 
accidentally  destroyed  without  giving  an  indemnity  bond.  Des 
Arts  v.  Leggett,  2  E.  P.  Smith,  582;  S.  G.,  5  Duer,  156. 

But  where  it  is  proved  that  the  plaintiff  has  deliberately  and 
Wait        55 
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voluntarily  burnt  the  note,  he  will  not  be  permitted  to  introduce 
secondary  or  inferior  evidence  of  its  contents.  Blade  v.  Noland, 
12  Wend.,  173. 

The  statute  was  intended  to  be  an  advantage  to  both  the  maker 
and  the  holder  or  owner  of  a  lost  negotiable  bill  or  note.  Without 
the  aid  of  the  statute  no  action  could  be  maintained  in  a  court  of 
iaw,  if  the  instrument  was  payable  to  bearer,  or  if  payable  to 
order  and  indorsed  in  blank,  or  if  it  was  negotiable  by  mere 
delivery.  The  reason  why  the  plaintiff  was  required  to  produce 
the  note  at  the  trial  was,  that  if  a  recovery  were  permitted  on  it 
without  its  production,  the  maker  might  subsequently  be  required 
to  pay  the  same  note  to  some  other  person  who  was  the  true 
owner  and  possessor,  for  value,  and  in  good  faith,  at  the  time  of 
the  first  recovery. 

To  prevent  this  result,  the  statute  requires  the  plaintiff  to  give 
a  bond  which  will  indemnify  the  maker  against  the  claims  of 
such  bona  fide  holder,  or  of  any  other  person.  And  the  indemnity 
extends  to  costs  and  expenses  as  well  as  to  the  debt  itself. 

The  statute  makes  no  distinction  between  a  bill  or  note  which  is 
lost  before  it  is  due,  and  one  lost  after  it  is  due.  In  either  case, 
there  must  be  a  bond  given  for  a  full  indemnity  against  the 
demand,  and  for  all  costs  and  expenses  incurred  by  reason  of 
any  claim  made  by  a  third  person.  When  the  plaintiff  can  show 
that  the  maker  cannot  be  put  to  any  loss  on  account  of  the  bill 
or  note,  as  where  it  is  clearly  proved  that  the  instrument  was 
accidentally  destroyed  by  a  fire,  no  bond  of  indemnity  is  required, 
Des  Arts  v.  Leggett,  2  E.  P.  Smith,  582,  S:V.,  5  Duer,  156.  Where 
a  paid  note  is  of  value  to  the  party  paying  it,  as  a  voucher,  he  is 
entitled  to  have  the  note  delivered  to  him  when  it  is  paid.  Cahoon 
v.  Bank  of  TJtica,  3  Seld.,  486;  Hansard  v.  Robinson,  7  Barn.  & 
Cress.  90.  Where  the  plaintiff  loses  a  bill  or  note  which  requires 
his  indorsement  to  render  it  negotiable,  he  may  recover  on  it,  or 
for  the  original  consideration,  without  an  indemnity  bond,  if  he 
proves  that  the  instrument  had  not  been  indorsed  by  him  at  the 
time  of  its  loss.  Bolt  v.  Watson,  4  Bing.,  273 ;  Long  v.  Bailie,  2 
Camp.,  214,  in  note;  Pintard  v.  Tackington,  10  Johns.,  104.  But 
if  it  appears  in  evidence  that  it  had  been  indorsed  before  its  loss, 
an  indemnity  would  be  required.  Champion  v.  Terry.  3  Brod.  & 
Bing.,  295. 

Actual  possession  of  the  note  by  the  plaintiff  is  not  important, 
provided  he  is  entitled  to  the  money  due  upon  it.  Selden  v.  Prin- 
gle,  17  Barb.,  458. 

In  order  to  charge  the  indorser  of  a  lost  negotiable  promissory 
note,  the  holder  must  tender  an  indemnity  to  both  indorser  and 
maker  at  the  time  of  demand  and  notice,  and  should  the  indorser 
sustain  any  injury  by  reason  of  the  holder's  neglect  in  this  partic- 
ular, it  will  be  a  good  defense  at  the  trial.  Smith  v.  Rockwell,  2 
Hill,  482." 

This  statute  relates  merely  to  the  remedy  on  lost  negotiable 
bills  and  notes,  and  it  does  not  affect  any  rights  or  liabilities  of 

(a)  Note  198. 
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the  parties  arising  out  of  the  proceedings  to  charge  the  drawers 
or  indorsers.  lb.  If  the  note  or  bill  is  temporarily  lost,  but  it  is 
produced  at  the  trial,  the  plaintiff  may  recover  without  giving  a 
bond  of  indemnity.  lb.  The  loss  of  a  bill  or  of  a  negotiable  note 
does  not  change  the  contract  eutered  into  by  the  parties  to  the 
instrument,  in  any  material  particular,  its  only  effect  is  to  give 
the  parties  called  upon  to  pay,  a  right  to  demand  security  against 
any  further  or  different  liability  than  that  which  they  have 
assumed.  .  The  mode  of  demanding  payment  is  necessarily 
changed,  but  the  act  is  not  dispensed  with.  The  owner  cannot 
present  the  bill  or  note  for  payment  as  the  holder  is  ordinarily 
required  to  do,  but  he  can  make  a  valid  demand  of  payment  by 
tendering  to  the  maker  or  acceptor  a  proper  indemnity,  even 
where  he  refuses  to  pay  on  the  ground  that  the  note  is  not 
presented  in  consequence  of  its  loss.  And  the  indorser  cannot 
complain  that  a  demand  of  payment  is  defective,  when  the  law 
declares  that  it  is  legal  and  valid ;  but  to  charge  him  as  an  in- 
dorser, it  is  in  all  cases  incumbent  on  the  holder  to  give  him 
notice  of  its  dishonor.  In  an  action  on  a  negotiable  promissory 
note,  against  the  makers  and  indorsers,  the  demand  was  made, 
and  notice  of  non-payment  given,  without  any  objection  being 
interposed  by  any  of  the  parties,  on  account  of  the  absence  of 
the  note ;  no  bond  of  indemnity  was  offered  to  the  makers  or  the 
indorsers,  nor  was  any  requested  by  either  of  them ;  and  it  did 
not  appear  that  either  of  them  knew  of  the  loss  until  the  suit 
was  commenced,  and  the  note  being  found  before  the  trial,  the 
proceedings  were  held  sufficient  to  charge  the  indorser,  and  judg  • 
ment  was  rendered  for  the  plaintiff.  Smith  v.  Rockwell,  2  Hill,  482. 

It  makes  no  difference  whether  a  bill  or  note  has  been  accident- 
ally destroyed  or  lost  by  the  owner ;  it  is  necessary  in  either  case  to 
make  a  regular  demand  of  payment  at  the  time  it  becomes  due, 
and  to  give  due  notice  of  the  non-payment  to  the  drawers  and 
indorsers,  in  the  same  manner  as  though  it  had  not  been  lost  or 
destroyed.  Thackray  v.  Blackett,  3  Camp.,  163.  Where  the  holder 
of  bank  bills  cuts  them  into  two  parts  for  the  purpose  of  safe 
transmission  by  mail,  he  is  entitled  to  recover  the  amount  of  the 
bills  of  the  bank,  when  it  appears  that  the  bills  were  actually 
mailed,  and  that  only  one  set  of  the  halves  came  safely  to  hand. 
Hinsdale  v.  Bank  of  Orange,  6  Wend.,  378.  Severing  the  bills 
does  not  destroy  their  negotiability,  so  as  to  prevent  a  restor- 
ation by  putting  the  parts  together  again ;  but,  in  their  severed 
condition,  neither  part  is  negotiable  so  as  to  entitle  any  person  to 
become  a  bona  fide  holder  of  a  separate  half.  And,  therefore,  the 
owner  of  them  is  entitled  to  demand  the  amount  due  on  the  face 
of  the  bills,  in  the  same  manner  as  though  they  had  been  actually 
destroyed,  or  as  though  they  had  not  been  negotiable.  lb." 

Where  a  bill  of  exchange,  a  note  or  a  check,  drawn  payable  to 
bearer  or  to  order,  and  indorsed  in  blank,  is  lost  or  stolen,  the 
owner  should,  for  his  own  protection,  immediately  give  notice  to 
all  the  parties  not  to  pay  the  money  thereon  to  any  person  but 

(a)  Note  199. 


436  BILLS  AND  NOTES. 

himself;  and  he  should  publish  a  notice  as  extensively  as  possible 
in  the  newspapers,  when  that  is  the  most  ready  and  efficient  mode 
of  publication,  cautioning  all  persons  against  taking  or  buying 
the  lost  or  stolen  paper.  The  notice  ought  to  be  explicit  and 
definite  in  its  description  of  the  lost  instrument,  as  to  date, 
amount,  parties  and  time  when  payable. 

In  the  case  of  an  accepted  bill,  the  acceptor  ought  to  be  forth- 
with notified  not  to  pay  the  bill  to  any  person  but  the  owner ;  and 
in  the  case  of  a  note,  the  same  notice  should  be  promptly  given 
to  the  maker.  So,  in  the  case  of  a  check,  or  of  an  unaccepted 
draft,  the  drawee  or  the  bank  ought  to  be  directed  not  to  pay  the 
check  in  the  one  case,  nor  to  accept  the  draft  in  the  other. 

The  title  which  a  hona  fide  purchaser  will  obtain  on  the  pur- 
chase of  a  stolen  bank  bill,  check,  bill  of  exchange  or  negotiable 
promissory  note,  will  be  fully  discussed  in  an  other  place. 

Form  of  a  Bond  to  Indemnify  against  a  Lost  Bill  or  Note. 

Know  all  men  by  these  presents,  that  we,  John  Doe,  Richard  Roe,  and 
James  Jackson,  are  held  and  firmly  bound  unto  John  Smith,  or  to  his  cer- 
tain attorney,  executors,  administrators,  or  assigns ;  to  which  payment  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our 
seals.     Dated  the  30th  day  of  August,  1864. 

The  condition  of  this  obligation  is  such,  that  if  the  said  John  Doe,  shall 
indemnify,  and  save  harmless  the  said  John  Smith,  his  heirs  and  personal 
representatives,  against  all  claims,  by  any  other  person,  on  account  of  a 
certain  negotiable  promissory  note  (or  bill  of  exchange),  executed  by  the 
said  John  Smith  to  the  said  John  Doe,  for  the  sum  of  two  hundred  dollars, 
(state  the  true  sum  as  near  as  may  be),  dated  (the  date  as  near  as  may  be), 
payable  (state  how  and  when  payable  as  accurately  as  may  be),  and  against 
all  costs  and  expenses  by  reason  of  any  such  claim,  then  this  obligation  to 
be  void,  otherwise  of  force. 


John  Doe, 
Richard  Roe, 
James  Jackson. 
In  presence  of  David  Kennedy,  Justice. 


L.  S. 
Ii.  S." 
L.  S.' 


The  statute  requires  two  sureties,  who  are  such  as  the  court 
shall  approve.  Ante,  433,  §  108.  The  statute  does  not,  in  terms, 
require  the  approval  to  be  indorsed  upon  the  bond.  But  it  is 
proper  that  the  instrument  should  be  thus  approved,  and  it  may 
be  in  the  following  form :  "  I  approve  of  the  sureties  named  in  the 
within  bond.  Dated,  August  30th,  1864.  David  Kennedy, 
Justice." 

SECTION  IX 

CONSIDERATION   OF   BILLS   AND   NOTES. 

This  subject  has  already  been  discussed,  ante,  86  to  110,  in 
relation  to  the  necessity  of  a  consideration,  its  sufficiency,  its 
validity,  and  its  legality.  There  are  some  cases  which  may  be 
conveniently  and  properly  noticed  in  this  place. 

Asibetweenjhe  original  parties  to  a  bill  or  note,  there  is  the 
same  necessity  for  a  consideration  that  there  is  in  the  case  of  any 
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other  contract  which  they  may  make.  And  between  these  parties 
the  question  of  consideration,  either  as  to  its  sufficiency,  validity 
or  legality,  is  always  open  as  a  defense  to  such  bill  or  note."  If 
the  instrument  is  a  negotiable  bill  or  note,  there  is  then  a  legal 
presumption  that  the  consideration  was  sufficient,  and  that  it  was 
valid  and  legal.  This  presumption,  however,  may  be  rebutted. 
But  the  burden  of  proof  is  on  the  defendant,  to  show  the  want 
of  consideration  or  its  illegality.  Clark  v.  Sisson,  8  E.  P.  Smith, 
•  312 ;  £>.  C,  5  Duer,  468  ;  Holliday  v.  Atkinson,  5  Barn.  &  Cress., 
501 ;  Safford  v.  Wyckoff,  4  Hill,  442.  Where  the  instrument  is 
not  a  negotiable  one,  and  it  does  not  recite  a  consideration  upon 
its  face,  as,  "  for  value  received,"  or  the  like,  there  is  no  presump- 
tion of  consideration,  and  one  must  be  proved  on  the  trial,  as  in 
the  case  of  other  contracts.  Ante,  85.  But  there  are  instances 
in  which  even  negotiable  paper  is  subject  to  examination  as  to 
its  consideration,  even  as  to  subsequent  indorsees  or  holders. 
Whenever  a  bill  or  note  is  taken  after  it  has  been  dishonored,  it 
is  then  taken  by  the  purchaser  subject  to  every  defense  which 
would  have  been  available  between  the  original  parties  to  it. 
But,  even  in  this  case,  there  is  a  presumption  in  favor  of  the 
holder,  which  is,  that  he  took  the  instrument  before  it  was  due, 
and  for  value.  Ante,  407.b  And  this  presumption  must  be  rebut- 
ted before  the  defendant  will  be  permitted  to  prove  such  a  defense 
as  would  be  available  between  the  original  parties.  Pinkerton  v. 
Bailey,  8  Wend.,  600.  There  are  several  cases  in  which  the  con- 
sideration may  be  inquired  into,  although  the  bill  or  note  was 
transferred  before  it  was  due.  And  where  the  purchaser  has 
notice  or  knowledge  of  the  equities  between  the  original  or  prior 
parties,  or  of  the  insufficiency  or  illegality  of  the  consideration, 
he  takes  it  subject  to  all  such  equities,  and  open  to  all  such 
defenses.  Rumsey  v.  Leek,  5  Wend.,  20  ;  Skilding  v.  Warren,  15 
Johns.,  270 ;  Small  v.  Smith,  1  Denio,  583.  But  if  a  purchaser, 
with  notice,  transfers  a  bill  or  note  before  it  is  due,  to  a  bona  fide 
holder,  for  value,  the  latter  may  recover.  Robinson  v.  Reynolds,  2 
Ad.  &  Ell.  N.  S.,  196. 

There  are  several  legal  presumptions  in  favor  of  negotiable 
paper,  which  are  designed  to  facilitate  the  use  and  negotiation 
of  commercial  paper.  It  is  presumed,  until  the  contrary  appears, 
that  every  negotiable  bill  or  note  is  founded  upon  a  sufficient 
legal  consideration  ;  that  the  holder  and  possessor  of  a  bill  or 
note  is  the  true  owner ;  that  indorsed  paper  was  indorsed  before 
it  became  due ;  that  the  holder  of  a  bill  or  note  took  it*  in  the 
usual  course  of  business  for  value  ;  that  the  maker  of  a  note  is 
the  primary  debtor,  and  that  the  acceptor  of  a  bill  of  exchange 
is  primarily  liable  thereon.  These  presumptions,  which  are 
indulged  for  the  advantage  of  commercial  interests  and  inter- 
course, are  not  conclusive,  but  are  liable  to  be  rebutted  by  proof 
that  the  facts  are  different  from  the  legal  presumption.  But 
the  burden  of  proof  lies  upon  the  party  who  wishes  to  rebut 
the  presumption ;  and  in  the  absence  of  proof  sufficient  to  over- 
fa)  Note  200.        (Z>)  Note  201. 
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come  these  presumptions,  they  will  stand  as  facts  established.  It 
is  a  general  rule  that  parol  evidence  is  not  admissible  to  control 
or  to  contradict  a  written  instrument.  See  title  Evidence.  This 
rule  is  equally  applicable  to  bills  and  notes.  And,  for  that  rea- 
son, parol  evidence  is  not  admissible  to  show  that  a  chattel  note, 
which  was  payable  absolutely,  was  given  upon  an  oral  agreement 
that  the  note  was  to  be  void  upon  the  happening  of  a  specified 
event,  Erwin  v.  Saunders,  1  Cow.,  249,  Ely  v.  KUbora,  5  Denio, 
514 ;  or  that  it  was  to  have  no  validity  except  upon  the  happen- 
ing of  a  certain  event,  Payne  v.  Ladue,  1  Hill,  116,  Brown  v. 
Hull,  1  Denio,  400 ;  or  that  there  is  a  mistake  as  to  the  time  of 
payment  mentioned,  Fitzhugh  v.  Bunyon,  8  Johns.,  375,  Thomp- 
son v.  Ketcham,  8  Johns.,  190 ;  or  that  a  note  was  to  be  renewed 
and  not  demanded  when  due.  Home  v.  Graham,  3  Camp.,  57. 
But  where  a  note  was  given  for  $1,033.88,  on  the  purchase  of  a 
quantity  of  growing  grain,  estimated  to  be  one  hundred  and  five 
acres,  at  $9.75  an  acre,  and  there  was  an  oral  agreement  at  the 
time  of  giving  the  note,  that  the  land  should  be  measured,  and 
if  the  quantity  of  land  was  less  than  that  assumed,  then  there 
was  to  be  a  reduction  of  the  amount  to  correspond  with  the  sum 
which  would  be  due  on  such  measurement,  it  was  held  that  the 
oral  agreement  was  valid,  and  that  there  could  be  no  recovery 
for  any  amount  beyond  that  which  would  be  due  upon  such 
measurement.  Carter  v.  Hamilton,  3  Clint.  Dig.,  2754,  No.  87, 
reversing  same  case  in  11  Barb.,  147. 

It  has  been  held,  however,  that  where  a  promissory  note  is 
given  for  a  definite  sum,  no  oral  evidence  is  admissible  to  show 
that  at  the  time  of  giving  the  note,  it  was  agreed  between  the 
parties  that  an  account  which  the  maker  held  against  the  payee 
should  be  deducted.  Eaves  v.  Henderson,  17  Wend.,  190. 

But  although  parol  evidence  is  not  admissible,  as  a  general 
rule,  for  the  purpose  of  establishing  that  there  was  an  oral  agree- 
ment which  contradicts  the  written  instrument ;  yet  it  is  compe- 
tent to  show,  by  parol  evidence,  that  the  note  was  obtained  by 
fraud ;  or  that  there  was  a  mistake  made  in  it  as  to  the  amount 
due,  if  such  defense  is  offered  in  an  action  between  the  original 
parties  to  the  note ;  or  in  an  action  by  those  who  have  taken  it 
before  due  with  notice  ;  or  as  against  a  holder  who  has  taken  it 
after  it  was  dishonored.  Ante,  437.  There  may  be  oral  agreements 
in  relation  to  the  execution  and  delivery  of  bills  and  notes  which 
will  defeat  a  recovery  upon  them.  Where  a  party  signs  a  pro- 
missory note  on  condition  that  an  other  person  shall  also  sign  it, 
above  his  signature,  he  is  not  liable  upon  the  note  unless  the 
condition  is  complied  with.  And  a  party  suing  upon  such  note 
is  bound  to  show  how  it  came  into  his  hands  without  a  compliance 
with  the  condition.  Miller  v.  Gfambie,  4  Barb.,  146 ;  Ely  v.  Kil- 
bom,  5  Denio,  514 ;  Aivde  v.  Dixon,  6  Exch.,  869. 

So  the  drawer  of  a  bill  cannot  maintain  an  action  upon  it 
against  the  drawee,  who  has  accepted  it  for  his  accommodation. 
Reynolds  v.  Boyle,  1  Man.  &  Grang.,  753 ;  Sparrow  v.  Chisman, 
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9  Barn.  &  Oress.,  241 ;  Thompson  v.  Clubley,  1  Mees.  &  Wels.,  212. 
Where  a  note  is  indorsed  for  the  accommodation  of  the  maker, 
or  a  bill  is  accepted  for  the  accommodation  of  the  drawer,  with- 
out any  restriction,  and  it  is  negotiated  to  a  third  person,  who 
pays  value  for  it,  the  party  receiving  it  is  entitled  to  recover 
upon  it,  against  such  indorser  or  acceptor,  notwithstanding  the 
purchaser  took  it  with  full  knowledge  that  it  was  accommoda- 
tion paper.  Boss  v.  Bedell,  5  Duer,  462,  467  ;  Grant  v.  Ellicott,  7 
Wend.,  227 ;  Smith  v.  Knox,  3  Esp.,  46 ;  Commercial  Bank  v. 
Norton,  1  Hill,  501.a 

But  where  it  it  is  shown  that  the  bill  or  note,  in  respect  to  the 
defendant  in  the  action,  was  fraudulently  put  into  circulation  or 
negotiated,  or  that  it  was  lost  or  stolen,  the  plaintiff  is  not  enti- 
tled to  recover  without  proof  that  he  parted  with  value  for  it 
when  it  came  into  his  hands.  Boss  v.  Bedell,  5  Duer,  462,  467 ; 
Berry  v.  Alderman,  5  J.  Scott  (14  0.  B.),  95;  Smith  v.  Braine, 
16  Ad.  &  E.  E".  S.,  244;  Bailey  v.  Bidwell,  13  Mees.  &  Wels.,  76; 
Harvey  v.  Towers,  6  Exch.,  656;  May  v.  Seyler,  2  Exch.,  563, 
566  ;  Edmunds  v.  G-roves,  2  Mees.  &  Wels.,  642. 

So,  where  an  accommodation  bill  or  note  is  made  for  a  special 
purpose — such,  for  instance,  as  to  enable  the  maker  to  obtain  a 
discount  at  a  particular  bank,  or  to  raise  money  in  a  given  way 
to  pay  a  certain  draft,  the  maker  has  no  right  to  use  the  note  in 
any  other  way  ;  and  if  he  does  so,  it  is  a  fraudulent  diversion  of 
the  note  from  its  original  object  and  design  ;  and  if  the  person 
who  received  it  from  the  maker  knew  the  circumstances  and  the 
terms  upon  which  such  indorsement  was  made,  or  if  he  is 
chargeable  with  notice  thereof,  he  cannot  recover  on  it  against 
the  indorser.  Kasson  v.  Smith,  8  Wend.,  437  ;  Brown  v.  Taber,  5 
Wend.,  566 ;  Denniston  v.  Bacon,  10  Johns.,  198 ;  SMlding  v. 
Warren,  15  Johns.,  270 ;  Rochester  v.  Taylor,  23  Barb.,  18 ;  Prall 
v.  Hincliman,  6  Duer,  351 ;  Farrington  v.  Frankfort  Bank,  31 
Barb.,  183. 

But  although  negotiable  paper  is  diverted  from  the  purpose 
for  which  it  was  made,  a  bona  fide  holder,  for  value,  may  recover 
upon  it.  Ayrault  v.  McQueen,  32  Barb.,  305 ;  Small  v.  Smith,  1 
Denio,  583 ;  Boyd  v.  Gummings,  3  E.  P.  Smith,  101.  A  surrender 
by  a  creditor  to  his  debtor  of  a  security  sufficient  to  have  paid 
the  debt  due  to  the  former,  is  a  sufficient  payment  of  value  to 
constitute  a  valid  purchase.  Ayrault  v.  McQueen,  32  Barb.,  305. 
So,  whenever  a  creditor  surrenders  up  an  existing  note,  and 
receives  in  exchange  such  accommodation  note,  in  good  faith, 
this  is  paying  value  for  it,  so  as  to  render  the  accommodation 
indorser  liable  to  pay  the  note.  Youngs  v.  Lee,  2  Kern.,  551 ; 
Seneca  County  Bank  v.  Neass,  3  Oomst.,  443;  Stettheimer  v.  Meyer, 
33  Barb.,  215 ;  Lathrop  v.  Morris,  5  Saudf.,  7  ;  White  v.  Spring- 
field Bank,  3  Sandf.,  222.b  And  it  makes  no  difference  whether 
the  note  surrendered  was  due,  or  not  due,  at  the  time  of  giving 
it  up  in  exchange  for  the  substituted  note.  Stettheimer  v.  Meyer, 
33  Barb.,  215 ;  Youngs  v.  Lee,  2  Kern.,  551 ;  S.  G,  18  Barb.,  187f 

(a)  Nora  202.        (Z>)  Note  203.        (c)  Nous  204. 
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So,  where  an  accommodation  note  is  received  by  a  creditor  as 
payment  of  a  debt  or  an  account  against  his  debtor,  and  the 
amount  is  credited  to  him,  or  a  receipt  is  given  for  the  amount, 
this  is  paying  value  so  as  to  enable  the  creditor  to  recover  on  the 
note  against  the  accommodation  maker  or  indorser.  Purchase  v. 
Mattison  3  Bosw.,  310  ;  S.  ft,  6  Duer,  588 ;  De  Zeng  v.  Fyfe,  ] 
Bosw.,  335 ;  see,  however,  Spear  v.  Myers,  6  Barb.,  445.  But  when 
a  creditor  receives  such  accommodation  note  as  a  collateral  secu- 
rity, and  not  as  a  payment  of  the  debt  due  to  him,  he  is  not  a 
holder  for  value,  and  he  cannot  recover  against  such  accommoda- 
tion maker  or  indorser."  White  v.  Springfield  Bank,  3-Sandf.,  222; 
S.  ft,  1  Barb.,  225  ;  Groldsmid  v.  Lewis  County  Bank,  12  Barb.,  407. 

A  promissory  note  was  indorsed  for  the  accommodation  of  the 
maker,  and  was  transferred  by  him  before  maturity  to  a  judg- 
ment creditor  as  security  for  the  payment  of  his  judgment,  and 
in  consideration  of  the  discontinuance  of  proceedings  supple- 
mentary to  the  execution  then  pending  against  the  maker ;  such 
discontinuance  was  held  to  make  the  creditor  a  holder  for  a 
valuable  consideration,  and  that  not  having  any  notice  of  any 
restriction  imposed  upon  the  maker  as  to  the  use  to  be  made  of 
the  note,  he  could  recover  against  the  indorser.  Boyd  v.  Oum- 
mings,  3  B.  P.  Smith,  101. 

The  drawer  of  an  accommodation  check  cannot  set  up  any 
other  defense  against  a  oonafide  holder  than  would  be  competent 
to  him  had  he  delivered  the  check  for  value.  Harbeck  v.  Graft,  4 
Duer,  122.  So,  the  maker  of  a  promissory  note  for  the  accommo- 
dation of  the  payee,  cannot  set  up  as  a  defense,  in  cases  exempt 
from  fraud,  that  the  note  was  transferred  to  the  plaintiff,  in  satis- 
faction of  a  pre-existing  debt,  or  that  it  was  taken  as  a  collateral 
security  therefor.  De  Zeng  v.  Fyfe,  1  Bosw.,  335;  Lathrop  v. 
Morris,  5  Sandf.,  7;  Bank  of  Rutland  v.  Buck,  5  Wend.,  66; 
Grandin  v.  Le  Boy,  2  Paige,  509.  There  is  a  distinction  which 
ought  to  be  observed  in  relation  to  these  notes.  Where  a  note  or 
bill  is  made  for  the  accommodation  of  an  individual,  and  there  is 
no  restriction  as  to  the  use  which  he  is  to  make  of  it,  such  indi- 
vidual may  get  it  discounted  for  cash,  or  he  may  pay  an  old  debt 
with  it,  or  he  may  turn  it  out  as  a  security  for  the  payment  of  an 
old  debt,  and  the  creditor  may  recover  upon  it  as  against  such 
maker  or  indorser. 

But  where  the  note  is  made  for  a  special  purpose,  and  it  is 
diverted  from  that  purpose,  and  the  creditor  receives  it  with  notice 
of  that  fact,  or  he  receives  it  as  a  mere  collateral  security  of  a 
debt  due  to  him,  he  cannot  recover  against  such  accommodation 
maker  or  indorser;  though,  as  we  have  seen  above,  the  credi- 
tor may  recover  upon  the  note,  if  he  has  received  it  absolutely 
in  payment. 

Upon  grounds  of  public  policy  growing  out  of  commercial 
convenience  or  necessities,  a  holder  of  negotiable  paper  may,' 
under  certain  circumstances,  recover  upon  it,  notwithstanding 
any  defect  in  the  title  of  the  person  from  whom  he  derived  it, 

(a)  Note  205. 
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even  though  such  person  may  have  obtained  or  acquired  it  by 
fraud,  theft,  or  robbery.  Hall  v.  Wilson,  16  Barb.,  548 ;  Stalker 
v.  McDonald,  6  Hill,  93;  Miller  v.  Race,  1  Burr.,  452,  and  1 
Smith's  Lead.  Oas.,  250,  where  numerous  cases  are  collected. 
But  this  rule  does  not  apply,  where  negotiable  securities  have 
been  obtained  and  put  into  circulation  fraudulently,  feloniously, 
or  without  consideration,  unless  the  person  who  has  them  became 
a  holder  thereof  in  good  faith,  for  a  full  and  fair  consideration, 
in  the  usual  course  of  business,  and  without  notice  of  the  inva- 
lidity of  the  title.  lo.  W.  made  a  promissory  note  for  $120, 
payable  to  XL,  or  bearer.  The  note  was  never  delivered,  but  was 
placed  by  the  maker  in  his  desk  as  a  place  of  deposit,  from 
whence  it  was  stolen  by  B.,  a  laborer  in  his  employ,  and  was  by 
him  transferred  to  one  Bigelow  for  $115.  Before  the  note 
became  due,  Bigelow  transferred  it  to  the  plain  tiff;  and  it  was 
held  that  he  could  not  recover  upon  it,  because  the  note  never 
had  a  legal  inception,  for  want  of  a  delivery  ;  that  the  transfer 
to  Bigelow  was  void  for  usury ;  and  also  because  the  note  was 
not  taken  by  him  oona  fide,  for  a  full  and  fair  consideration,  in 
the  usual  course  of  business.  Hall  v.  Wilson,  16  Barb.,  548.  But 
where  negotiable  paper  has  been  once  properly  delivered,  the 
maker  or  acceptor  may,  in  some  cases,  be  held  liable,  although 
such  instrument  is  subsequently  put  into  circulation  fraudulently 
or  feloniously.  A.  accepted  a  bill  of  exchange  and  gave  it  to  B., 
who  put  his  name  thereto  as  drawer,  for  the  purpose  of  having  it 
discounted  and  the  proceeds  paid  over  to  A.  B.  attempted, 
but  unsuccessfully,  to  get  the  bill  discounted,  and  he  then  returned 
it  to  A.,  who  tore  the  bill  into  two  pieces,  and  threw  them  away 
into  the  street,  intending  to  cancel  it,  as  the  jury  found  upon 
proper  evidence.  B.  picked  them  up  in  A.'s  presence,  and  after- 
wards pasted  the  two  pieces  together,  and  put  the  bill  in  circula- 
tion. The  tearing  of  the  bill  was  done  in  such  a  way  that  the 
appearance  of  the  bill  was  as  consistent  with  its  having  been 
divided  for  safe  transmission  by  mail,  as  with  its  having  been  torn 
for  the  purpose  of  destroying  it,  and  it  was  held  that  A.  was 
liable  upon  it  at  the  suit  of  a  oona  fide  holder  without  notice. 
Ingham  v.  Primrose,  7,  J.  Scott,  ST.  S.  (7,  0.  B.),  82.  So,  where  a 
money  changer  at  Paris,  twelve  months  after  he  had  received 
notice  of  a  robbery  of  bank  notes  at  Liverpool,  took  one  of  the 
stolen  notes,  for  five  hundred  pounds,  at  Paris,  giving  cash  for  it, 
less  the  current  rate  of  exchange,  from  a  stranger,  whom  he 
merely  required  to  produce  his  passport  and  write  his  name  on 
the  back  of  the  note,  it  was  held  that  the  circumstance  of  his 
forgetting  or  omitting  to  look  for  the  notice  was  no  evidence 
of  bad  faith,  and  that  the  bank  was  liable  to  the  plaintiff  for  the 
amount  of  the  bill.  Raphael  v.  Bank  of  England,  8  J.  Scott  (17 
0.  B.),  160,  where  the  English  cases  are  fully  reviewed.  One  who 
takes  a  bank  note,  or  other  negotiable  security,  oona  fide,  that  is, 
giving  value  for  it,  and  having  no  notice  at  the  time  that  the 
party  from  whom  he  takes  it  has  no  title,  is  entitled  to  recover 
Wait        56 
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upon  it,  even  although  he  may  at  the  time  have  had  the  means 
of  knowledge  of  that  fact,  of  which  means  he  neglected  to  avail 
himself.  J6.a  The  old  established  rule  of  law  that  the  holder  of 
bills,  bank  notes,  &c,  can  give  a  title  which  he  does  not  possess, 
to  a  person  taking  them  bona  fide  for  value,  is  not  to  be  qualified 
by  treating  it  as  essential  that  the  person  should  take  them  with 
due  care  and  caution  ;  except  so  far  as  the  want  of  such  care  and 
caution  may  affect  the  bona  fides  and  honesty  of  the  transaction. 
Steinhart  v.  Bolter,  34  Barb.,  436. 

Where  there  is  a  total  want  of  consideration  for  a  promissory 
note,  bill  of  exchange,  or  check,  that  fact  may  always  be  shown 
to  defeat  a  recovery  thereon,  if  the  defense  is  interposed  while 
the  matter  is  between  the  original  parties.  So,  between  the  imme- 
diate parties  to  a  bill,  note,  or  check,  it  will  always  be  a  good 
defense  to  show  that  the  instrument  was  obtained  by  duress,  by 
fraud,  by  false  pretenses,  or  while  the  defendant  was  in  a  state  of 
complete  intoxication,  or  it  may  be  shown  that  the  note  was 
deposited  as  an  escrow,  and  that  it  was  delivered  in  violation  of 
that  agreement,  or  that  the  note  was  not  to  become  operative 
until  a  specified  condition  has  been  performed.  Ante,  438,  Moore 
v.  Cockcroft,  4  Duer,  133. 

No  action  can  be  maintained  upon  a  note  which  was  obtained 
by  the  fraud  of  the  payee  and  holder.  Barber  v.  Kerr,  3  Barb., 
149 ;  Walker  v.  Squires,  Hill  &.  Denio,  23 ;  New  York  and  Vir- 
ginia, Sec,  Bank  v.  Gibson,  5  Duer,  574. 

If  a  promissory  note  is  given  to  a  vendor  on  the  sale  of  goods 
and  chattels,  and  he  fraudulently  represented  the  goods  to  be  of 
great  value,  when  they  were  in  fact  worth  nothing,  the  vendor 
cannot  maintain  an  action  upon  such  note.  Sill  v.  Mood,  15 
Johns.,  230 ;  Shepherd  v.  Temple,  3  N.  H.,  455.  If  the  vendoi 
was  guilty  of  a  fraud  in  obtaining  the  note  by  a  fraudulent  sale 
of  goods,  or  by  perpetrating  any  other  fraud  upon  the  maker  of 
the  note,  such  vendor  cannot  recover  upon  the  note.  And  in 
such  cases  of  fraud  the  purchaser  need  not  offer  to  return  the 
goods  in  order  to  maintain  his  defense,  if  he  can  show  that 
the  goods  are  of  no  value  whatever.  Burton  v.  Stewart,  3  Wend., 
236. 

But,  in  ordinary  cases,  if  the  goods  are  of  any  value,  the  pur- 
chaser ought  to  return,  or  offer  to  return,  them  to  the  vendor,  if 
he  would  make  a  complete  defense  to  an  action  upon  the  note. 
lb.  The  purchaser  may,  however,  retain  the  property,  and  if 
there  was  a  fraud  or  a  warranty  in  relation  to  the  sale  of  the 
goods  which  constitutes  the  consideration  of  the  note,  he  may, 
as  against  the  vendor,  if  he  sues  upon  the  note,  recoup  the 
damages  arising  from  the  fraud  or  warranty,  and  thus  diminish 
the  amount  of  the  recovery  upon  the  note.  When  it  is  important 
to  rescind  a  contract,  the  law  must  be  complied  with.  See 
Eescission. 

Where  a  bill  is  accepted,  or  a  promissory  note  is  given,  and  the 
consideration  for  such  bill  or  note  is  an  executory  promise  of 

(a)  Note  206. 
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the  drawer  of  the  bill,  or  the  maker  of  the  note,  to  do  some 
future  act,  such  consideration  is  sufficient  to  render  the  instru- 
ment valid  in  the  hands  of  one  who  paid  full  value  for  it, 
although  he  knew  of  the  agreement,  but  did  not  know  of  the 
breach  thereof,  at  the  time  of  his  purchase.  Davis  v.  McCready, 
3  E.  P.  Smith,  230,  232.  "  If  one  will  issue  his  negotiable  paper 
and  send  it  into  the  world,  in  consideration  of  an  engagement  of 
the  party  with  whom  he  deals  to  do  some  act  for  his  benefit  in 
future,  he  declares  in  effect  that  he  will  pay  the  note  or  bill 
according  to  its  terms  to  any  one  who  shall  become  the  holder, 
for  value,  in  the  course  of  business,  and  rely  for  his  own  indem- 
nity upon  the  promise  he  has  received  as  the  consideration  for 
issuing  it."  lb.,  Denio,  J-. 

Before  an  action  upon  a  bill  or  note  can  be  defeated  entirely 
and  absolutely,  it  must  be  shown  that  it  was  obtained  by  fraud, 
or  that  the  consideration  is  illegal,  or  that  there  never  was  any 
consideration  whatever,  or  that  if  there  once  was  a  consideration, 
that  it  has  totally  failed.  If  there  is  any  consideration  whatever 
that  will  be  sufficient  to  sustain  the  action.  And  where  a  vendor 
sells  goods  or  chattels  without  warranty,  and  without  any  fraud 
on  his  part,  he  may  recover  upon  a  promissory  note  given  for  the 
purchase  price,  although  the  article  sold  turns  out  to  be  a  differ- 
ent one  from  what  it  was  supposed  to  be,  and  although  it  is 
nearly  worthless.  Welsh  v.  Carter,  1  Wend.,  185;  Johnson  v.  Titus, 
2  Hill,  606. 

Mere  inadequacy  of  consideration  is  no  defense  to  a  bill  or 
note,  though  a  total  want  or  failure  of  consideration  is  a  full 
defense,  and  a  partial  failure  thereof  is  a  good  defense  so  far  as 
it  is  proved.  The  general  rule  is,  that  no  action  will  lie  upon  a 
bill  or  note  founded  upon  an  illegal  consideration  as  between  the 
original  parties  to  it.  So  it  is  a  general  rule,  that  when  a  nego 
tiable  instrument  has  passed  into  the  hands  of  a  bona  fide  holder, 
for  value,  in  the  ordinary  course  of  business,  he  may  recover 
upon  it.  There  are  some  exceptions  to  the  latter  rule  in  those 
cases  in  which  the  statute  declares  the  note  void,  as  in  cases  of 
usury.     See  Illegality. 

ISo  person  is  considered  to  be  a  bona  fide  holder  of  negotiable 
paper  unless  he  acquires  it  before  it  becomes  due,  in  good  faith, 
and  for  value.  If  a  bill  or  note  is  dishonored  by  its  non-payment, 
this  is  sufficient  to  put  a  person  who  proposes  to  take  it  upon  his 
guard,  and  to  require  him  to  make  inquiries  about  it.  If  he 
takes  it  without  such  inquiry,  he  will  take  it  subject  to  all  the 
equities  existing  against  it,  and  his  only  remedy  will  be  against 
the  person  transferring  the  paper  to  him.  A  holder  of  negotiable 
paper  in  good  faith  is  one  who  purchases  or  receives  it  without 
notice  or  knowledge  of  the  facts  or  circumstances  which  tend  to 
impeach  its  validity,  or  to  diminish  the  amount  recoverable  upon 
it.  If  a  person  takes  negotiable  paper  before  it  is  due,  but  with 
full  knowledge  of  the  facts  and  circumstances  which  impeach  its 
validity,  he  cannot  recover  upon  it,  although  he  paid  full  value 
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for  it.  So,  in  every  case,  the  holder  of  a  bill  must  have  given 
value  for  it,  if  he  would  avoid  existing  equities,  even  when  taken 
before  due.  And  when  the  holder  claims  to  hold  negotiable  paper, 
as  against  the  true  owner,  from  whom  it  has  been  stolen,  he  must 
always  show  himself  to  be  a  purchaser  in  good  faith  and  for 
value. 

Accommodation  paper  stands  upon  grounds  somewhat  different 
from  other  negotiable  instruments."  If  an  accommodation  bill  or 
note  is  made  and  put  into  circulation,  the  holder  who  has  ad- 
vanced the  money  upon  it  may  recover  upon  it  against  any  of 
the  parties  to  it,  notwithstanding  there  was  no  consideration  for 
it,  as  between  the  parties  to  it,  and  although  no  action  could  have 
been  maintained  upon  it  between  the  original  parties.  When 
paper  of  that  kind  is  put  into  circulation,  it  is  both  a  request  to 
advance  the  money  upon  it,  and  a  promise  to  repay  the  amount 
so  advanced,  and  this  is  a  sufficient  consideration  to  bind  any 
one  whose  name  is  upon  the  instrument  as  a  party  to  it.  Ante,  81, 
98.  The  person  for  whose  accommodation  a  promissory  note  is 
made  or  indorsed,  or  for  whom  a  bill  of  exchange  is  accepted,  is 
bound  to  indemnify  the  maker,  indorser  or  acceptor,  as  the  case 
may  be.  Wright  v.  Garlingliouse,  12  E.  P.  Smith,  539,  reversing 
8.  C,  27  Barb.,  474 ;  Suydam  v.  Westfatt,  2  Denio,  205. 

The  person  for  whose  benefit  an  accommodation  bill  or  note 
has  been  made,  can  never  recover  upon  it  as  against  any  of  the 
persons  who  made,  indorsed  or  accepted  such  paper  for  his  use 
and  benefit.  Thurman  v.  Van  Brunt,  19  Barb.,  409.  In  the  case 
of  an  accommodation  bill,  the  acceptance  is  prima  facie  evidence 
that  the  acceptor  has  funds  of  the  drawer  in  his  hands ;  but  this 
presumption  may  be  rebutted.  So,  the  making  of  an  accommo- 
dation note  is  prima  facie  evidence  of  an  indebtedness  of  the 
maker  to  the  payee,  though  this  presumption  is  also  liable  to  be 
rebutted.  If  the  accommodation  maker,  indorser  or  acceptor  is 
compelled  to  pay  the  paper  so  made,  indorsed  or  accepted  by  him, 
he  may  recover  the  amount  from  the  person  for  whose  accom- 
modation it  was  made.  But,  in  such  a  case,  the  action  is  not 
founded  upon  the  accommodation  paper,  but  for  money  paid ;  in 
which  case  the  instrument  will  become  a  part  of  the  evidence  to 
show  the  defendant's  liability.  Bonney  v.  Seely,  2  Wend.,  481 ; 
Ainslee  v.  Wilson,  7  Cow.,  668;  Suydam  v.  Westfall,  2  Denio, 
205;  Wright  v.  Garlinghouse,  12  E.  P.  Smith,  539.  The  com- 
plaint may,  however,  state  all  the  facts  showing  the  defendant's 
liability,  including  a  copy  of  the  accommodation  paper.  lb.,  27 
Barb.,  474.  ~  *      * 

SECTION  X. 

PRESENTMENT  FOR  ACCEPTANCE. 

The  contract  of  a  drawer  of  a  bill  of  exchange  is  a  promise 
or  agreement  on  his  part  to  the  drawee,  or  to  any  other  person 
to  whom  it  may  afterwards  be  transferred,  that  the  drawee  is 
legally  competent  to  accept  the  bill  and  of  rendering  himself 

(a)  Note  207. 
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liable  to  its  payment ;  that  the  drawee  will  duly  and  legally  accept 
it,  that  he  will  pay  it  on  proper  presentment  for  payment,  and 
that,  if  the  drawee  fails  to  do  either  of  these  things,  the  drawer 
will  pay  the  amount  of  the  bill  with  legal  damages,  provided  he 
has  due  notice  of  the  dishonor.  The  theory  upon  which  a  bill  of 
exchange  is  founded,  is,  that  the  drawer  has  money  in  the  hands 
of  the  drawee,  which  the  bill  directs  such  drawee  to  pay  over  to 
to  the  payee  or  his  order.  Upon  this  assumption,  the  law  implies 
a  mere  conditional  contract  on  the  part  of  the  drawer,  which  is, 
that  he  will  pay  the  bill  if  it  is  dishonored,  and  he  is  duly  notified 
that  the  drawee  refuses  to  accept,  or  refuses  to  pay  the  bill  at 
maturity. 

If  the  drawer  has  funds  in  the  hands  of  the  drawee,  or  if  the 
latter  has  agreed  to  accept  the  bill,  the  drawer  has  a  right  to 
expect  that  the  bill  will  be  accepted  or  honored,  and  the  law  per- 
mits him  to  act  upon  that  supposition.  And  for  this  reason,  the 
law  also  provides  that  he  shall  have  prompt  notice  of  the  non- 
acceptance  or  non-payment  of  his  bill,  so  that  he  may  take  proper 
measures  for  his  own  security. 

It  is  the  duty  of  the  payee  of  a  bill  of  exchange  to  present  it 
for  acceptance  to  the  right  person,  at  the  right  time  and  place, 
and  in  a  proper  manner.11  And  he  has  a  right  to  expect  that  the 
bill  will  receive  an  immediate,  full  and  unconditional  acceptance. 
If  the  drawee  refuses  to  accept  the  bill,  even  when  he  has  suffi- 
cient funds  of  the  drawer  in  his  hands  to  pay  it,  this  will  not  give 
the  payee  any  right  of  action  against  the  drawee.  Luff  v.  Pope, 
5  Hill,  413 ;  7  Id.,  577 •;  N.  Y.  and  Virginia  State  Bank  v.  Gibson,  5 
Duer,  575;  Harris  v.  Clark,  3  Oomst.,  93. 

If  the  bill  is  drawn  payable  at  sight,  or  a  certain  number  of  days 
jr  months  after  sight,  or  after  demand,  the  presentment  is  neces- 
sary for  the  purpose  of  determining  the  time  when  it  will  become 
payable;  and  since  the  law  has  not  prescribed  any  particular  time 
vrithin  which  such  a  bill  is  to  be  presented  for  acceptance,  in  order 
io  charge  the  drawer  and  indorsers,  it  therefore  merely  requires 
that  it  shall  be  presented  within  a  reasonable  time,  and  leaves  it 
to  the  court  to  determine  in  each  case,  what  is  a  reasonable  time 
under  its  peculiar  circumstances.  Ay  mar  v.  Beers,  7  Cow.,  705 ; 
Sice  v.  Cunningham,  1  Cow.,  397;  Bobinson  v.  Ames,  20  Johns., 
146.b 

If  the  bill  is  drawn  payable  so  many  days  or  months  after  date, 
or  on  a  day  certain,  the  payee  need  not  present  it  for  acceptance 
until  maturity,  even  for  the  purpose  of  charging  the  drawer  and 
indorsers.c  It  is,  however,  usual  and  better  in  such  a  case,  for 
the  owner  of  a  bill  to  present  it  at  an  early  day  for  acceptance, 
because  if  it  is  accepted,  he  thereby  acquires  the  additional  secu- 
rity of  the  drawee  or  acceptor ;  and  if  he  refuses  to  accept,  recourse 
may  be  had  immediately  to  the  drawer  and  indorsers  for  payment. 

The  presentment  of  a  bill  for  acceptance  ought  to  be  made 
during  the  usual  business  hours  of  the  day,  or  between  morning 
and  bed  time  in  the  evening.  Cayuga  Co.  Bank  v.  Hunt,  2  Hill 

(a)  Note  208.        (6)  Note  209.        (c)  Note  210. 
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635;  Parker  v.  Gordon,  7  East,  385;  Elford  v.  Teed,  1  Maule  & 
Selw.,  28 ;  6  Id.,  44.  If  made  at  a  bank,  it  should  be  made  during 
the  usual  banking  hours.  Newark  India  Btibber  Co.  v.  Bishop,  3 
E.  D.  Smith,  48;  though,  see  Bank  of  Syracuse  v.  Hollister,  3  E. 
P.  Smith,  46. 

If  a  bill  is  addressed  to  the  drawee  at  a  particular  place,  the 
presentment  ought  to  be  made  at  that  place ;  and  if  the  drawee 
has  removed  to  another  part  of  the  same  city,  it  is  the  duty  of 
the  holder  to  make  diligent  inquiry  as  to  his  place  of  business  or 
residence,  and  present  it  to  him  there  for  acceptance.  De  Wolf  v. 
Murray,  2  Sandf.,  166 ;  Cayuga  County  Bank  v.  Hunt,  2  Hill,  635 ; 
Wilkins  v.  Jadis,  2  Barn.  &  Ad.,  188. 

But  if  the  bill  is  not  addressed  to  any  particular  place,  the 
presentment  should  be  made  at  the  residence  or  domicile  of 
the  drawee  without  reference  to  the  place  where  it  is  payable. 
And  if  the  drawee  has  removed  to  an  other  place  of  residence 
in  the  same  state,  the  holder  should  make  diligent  search  and 
inquiry  for  him,  and  present  the  bill  at  his  place  of  business  or 
residence  for  acceptance.  Taylor  v.  Snyder,  3  Denio,  145 ;  Ander- 
son v.  Drake,  14  Johns.,  114 ;  Woodworth  v.  Bank  of  America,  19 
Johns.,  391.  The  presentment  of  a  bill  ought  to  be  made  to  the 
drawee  himself,  or  to  his  duly  authorized  agent.  And  if  pre- 
sented to  an  agent  the  burden  of  proof  as  to  the  agency  will  be 
on  the  party  presenting  the  bill. 

A  bill  ought  to  be  left  with  the  drawee  for  twenty-four  hours, 
if  he  desires  it;  because  he  may  wish  or  need  that  time  to 
examine  the  state  of  the  accounts  between  himself  and  the 
drawer,  before  he  can  properly  determine  whether  he  has  funds 
sufficient  to  authorize  an  acceptance  by  him. 

"  Every  person  upon  whom  a  bill  of  exchange  is  drawn,  and 
to  whom  the  same  is  delivered  for  acceptance,  who  shall  destroy 
such  bill,  or  refuse,  within  twenty-four  hours  after  such  delivery, 
or  within  such  period  as  the  holder  may  allow,  to  return  the  bill, 
accepted,  or  non-accepted,  to  the  holder,  shall  be  deemed  to  have 
accepted  the  same."  3  E.  S.,  68,  §11, 5th  ed.  The  general  rule  is 
that  the  presentment  for  acceptance  should  be  made  by  the  right- 
ful holder  or  owner,  or  by  his  duly  authorized  agent.  If  the 
drawee  accepts  the  bill  he  will  be  bound,  though  it  may  be  pre- 
sented-by  one  not  having  authority  to  present  it.  But  in  such  a 
case  he  is  not  precluded  from  afterwards  disputing  the  genuine- 
ness of  the  succeeding  indorsements,  for  his  acceptance  merely 
admits  the  genuineness  of  the  drawer's  signature.  Canal  Bank  v. 
Bank  of  Albany,  1  Hill,  287.  Where  a  bill  is  drawn  upon  two 
persons  who  are  not  partners,  it  ought  to  be  presented  to  both  of 
them  for  acceptance,  since  neither  of  them  can  bind  the  other, 
in  such  a  case.  Willis  v.  Green,  5  Hill,  232.  The  rule  is  other- 
wise as  to  partners,  for  any  one  of  them  may  accept  bills  in  the 
firm  name,  if  within  the  scope  of  the  firm  business.  Cayuga 
County  Bank  v.  Hunt,  2  Hill,  635. 
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SECTION  XI. 

ACCEPTANCE   OF   BILLS. 

An  acceptance  is  an  engagement  to  pay  a  bill  according  to  the 
tenor  of  the  acceptance ;  and  a  general  acceptance  is  an  engage- 
ment to  pay  according  to  the  tenor  of  the  bill. 

It  can  scarcely  be  too  frequently  repeated,  that  in  the  particu- 
lar contract  created  by  a  bill  of  exchange,  the  acceptor  is  regarded 
as  the  principal  debtor  or  contractor,  while  the  drawer  and  in- 
dorsers  are  looked  upon  as  his  sureties ;  and  this  mode  of  consid- 
ering the  subject  ought  to  be  kept  steadily  in  view,  inasmnch  as 
it  will  not  merely  facilitate  a  comprehension  of  the  forms  of 
pleadings  applicable  to  bills,  but  must  also  conduce  to  a  right 
appreciation  of  the  liabilities  of  the  various  parties  whose  names 
are  attached  to  such  instruments.  The  drawee  named  in  a  bill  of 
exchange  is  not  legally  a  party  to  it  until  he  accepts  it.  But  the 
act  of  acceptance  is  like  the  making  of  a  promissory  note ;  the 
acceptor  then  becomes  the  principal  debtor,  and  he  is  then  liable 
to  pay  the  amount  mentioned  in  the  bill  to  the  payee  or  holder 
thereof  when  it  becomes  due.  If  the  drawee  has  funds  in  his 
hands  which  belong  to  the  drawer,  he  ought,  according  to  mer- 
cantile usage,  to  accept  the  bill ;  but  his  legal  obligation  to  do  so 
is  no  greater  than  is  that  of  a  debtor  to  give  a  promissory  note  to 
his  creditor  for  the  sum  due  him. 

Unless  the  drawee  has  actually  accepted  the  bill,  or  made  some 
valid  agreement  to  do  so,  he  is  not  liable  to  the  payee  or  holder 
of  the  bill,  notwithstanding  he  has  sufficient  funds  of  the  drawer 
in  his  hands  at  the  time.  Butterworili  v.  Peck,  5  Bosw.,  341 ;  Low- 
ery  v.  Steward,  3  Bosw.,  505 ;  Chapman  v.  White,  2  Seld.,  412 ; 
Winter  Y.Drury,  1  Seld.,  525;  Gowperthwaite  v.  Sheffield,  3  Oomst., 
243.  Ante,  445. 

The  usual  manner  of  acceptance  is  for  the  drawee  to  write  the 
word  "Accepted"  across  the  face  of  the  bill,  followed  by  the 
date  and  his  signature.  The  date  is  not  material  unless  the  bill 
is  payable  at  a  certain  number  of  days  after  sight  or  acceptance; 
and  in  such  a  case,  the  date  ought  to  be  added ;  but  if  this  is  not 
done  at  the  time  of  accepting,  the  actual  date  may  always  be 
shown  by  parol  evidence,  which  will  have  the  same  legal  effect 
as  though  the  date  had  been  written.  The  statute  has  prescribed 
certain  rules  in  relation  to  the  acceptance  of  bills,  which  are  the 
controlling  law  upon  the  subject : 

"  No  person  within  this  state  shall  be  charged  as  an  acceptor 
of  a  bill  of  exchange,  unless  his  acceptance  shall  be  in  writing, 
signed  by  himself  or  his  lawful  agent."  3  R.  S.,  68,  §  6,  5th  ed. 

"  If  such  acceptance  be  written  on  a  paper  other  than  the  bill, 
it  shall  not  bind  the  acceptor,  except  in  favor  of  a  person  to  whom 
such  acceptance  shall  have  been  shown,  and  who,  on  the  faith 
thereof,  shall  have  received  the  bill  for  a  valuable  consideration." 
II.,  %  7. 

"  An  unconditional  promise  in  writing,  to  accept  a  bill  before 
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it  is  drawn,  shall  be  deemed  an  actual  acceptance  in  favor  of 
every  person  who,  upon  the  faith  thereof,  shall  have  received  the 
bill  for  a  valuable  consideration."  lb.,  %  8. 

"Every  holder  of  a  bill  presenting  the  same  for  acceptance, 
may  require  that  the  acceptance  be  written  on  the  bill.  A  refusal 
to  comply  with  such  request  shall  be  deemed  a  refusal  to  accept, 
and  the  bill  may  be  protested  for  non-acceptance."  lb.,  §  9. 

"  The  last  four  sections  shall  not  be  construed  to  impair  the 
right  of  any  person  to  whom  a  promise  to  accept  a  bill  may  have 
been  made,  and  who,  on  the  faith  of  such  promise,  shall  have 
drawn  or  negotiated  the  bill,  to  recover  damages  of  the  party 
making  such  promise,  on  his  refusal  to  accept  such  bill."  lb.,  §  10. 

Under  these  provisions  of  the  statute,  an  acceptance  will  be 
valid  and  sufficient,  if  the  drawee  merely  writes  his  name  across 
the  face  of  the  bill.  Spear  v.  Pratt,  2  Hill,  582.  But  this  was  the 
rule  before  the  statute  was  enacted.  lb. 

A  check  is  not  intended  to  be  accepted  like  a  bill  of  exchange, 
but  is  expected  to  be  paid  on  presentment  for  that  purpose  by  the 
payee  or  holder.  But  where  a  check  is  drawn  upon  a  bank,  a 
practice  has  been  adopted  which  is  nearly  or  quite  equivalent  to 
an  acceptance  of  a  bill.  If  a  check  is  drawn  upon  a  bank,  and 
one  of  its  officers,  who  is  authorized  to  certify  checks,  writes 
a  certificate  upon  such  check,  declaring  that  it  is  "  good,"  this  is 
equivalent  to  an  acceptance  of  a  bill,  or  of  a  promise  to  pay  the 
amount  to  the  payee  or  holder  of  the  bill.  Willets  v.  Phwnix  Bank, 
2  Duer,  121 ;  Meads  v.  Merchants'  Bank,  11  E.  P.  Smith,  143.  It 
is  not  a  mere  promise  that  the  bank  has  the  money  to  pay  the 
check  at  the  time  of  certifying  it,  but  an  absolute  promise  to 
retain  the  money,  and  to  pay  the  check  in  all  events.  lb.  In 
such  a  case,  the  bank  is  primarily  liable  to  the  holder,  until  it  is 
discharged  by  payment,  release,  or  the  statute  of  limitations.  lb. 

If  the  paying  teller  of  a  bank  improperly  certifies  that  a  check 
is  "  good,"  in  a  case  in  which  the  drawer  has  not  funds  in  the  bank 
to  meet  or  pay  the  check,  the  bank  will  still  be  liable  to  pay  the 
amount  of  the  check  to  a  bona  fide  holder  for  value.  Farmers'  and 
Mechanics'  Bank  v.  Butchers'  and  Drovers'  Bank,  2  E.  P.  Smith, 
125  ;  S.  0.,  4  Kern.,  623.  In  such  a  case,  the  bank  will  be  liable, 
notwithstanding  the  check  was  certified  by  the  teller  in  violation 
of  his  duty,  for  the  mere  accommodation  of  the  drawer,  and  upon 
his  promise  that  it  should  never  be  presented  for  payment.  lb. 
But  the  bank  is  not  liable  upon  such  a  certified  check,  to  one  who 
is  not  a  bona  fide  holder  and  for  value.  Meads  v.  Merchants'  Bank 
of  Albany,  11  E.  P.  Smith,  143.  If  the  check  shows  upon  its  face 
that  it  has  been  improperly  certified,  the  holder  cannot  recover 
upon  it,  because  he  cannpt  hold  it  in  good  faith  when  the  instru- 
ment itself  gives  notice  of  its  defects.  Claflin  v.  Farmers'  and 
Citizens'  Bank,  11  E.  P.  Smith,  293.  When  a  bank  gives  its 
president  power  to  certify  checks,  this  does  not  authorize  him  to 
certify  his  own  checks,  so  as  to  bind  the  bank,  when  the  checks 
show  upon  their  face  that  he  is  the  drawer.  Ib.& 

(a)  Note  211. 
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When  no  words  of  restraint  or  limitation  are  expressed  in  an 
acceptance  of  a  bill  of  exchange,  it  is  an  absolute  or  general 
acceptance,  and  is  an  absolute  agreement  to  pay  in  money  accord- 
ing to  the  tenor  and  effect  of  the  bill. 

A  bill  cannot  legally  be  drawn  payable  upon  a  contingency; 
but  there  may  be  a  valid  conditional  acceptance.  And  when  a 
bill  is  accepted  and  payable  upon  the  happening  or  performance 
of  certain  specified  conditions,  the  acceptance  will  become  abso- 
lute as  soon  as  the  specified  conditions  are  performed. 

A  holder  is  not  bound  to  receive  a  conditional  acceptance,  but 
if  he  does  so,  he  will  be  bound  to  abide  by  its  terms.  Gammon  v. 
Schmoll,  5  Taunt.,  353;  Parker  v.  Gordon,  7  East,  385.  If  the 
holder  accepts  a  conditional  acceptance  which  varies  from  the 
tenor  of  the  instrument,  this  will  discharge  the  indorsers.  Wallcer 
v.  Bank  of  State  of  New  York,  13  Barb.,  636;  S.  0.,  5  Seld.,  582. 

Where  a  bill  of  exchange  is  transmitted  to  an  agent  for  pre- 
sentment for  acceptance,  such  agent  has  no  authority  to  accept 
a  conditional  acceptance,  and  if  the  drawee  accepts  the  bill  in  any 
other  manner  than  by  an  explicit  and  unequivocal  acceptance, 
it  is  the  duty  of  such  agent  to  give  notice  to  the  holder  as  in  the 
case  of  non-acceptance,  and  he  will  be  liable  to  the  holder  for 
any  loss  which  he  may  sustain  from  a  neglect  to  do  so.  lb. 
When  the  drawee  intends  to  accept  a  bill  conditionally,  he  ought 
to  express  the  condition  in  the  written  acceptance,  for  parol  evi 
dence  is  not  admissible  to  change  its  terms,  and  clearly  so,  as 
against  a  bona  fide  holder  for  value.  Bank  of  Albion  v.  Smith,  27 
Barb.,  489;  Heaverin  v.  Donnell,  7  Smede  &  Marsh,  244. 

Though  a  bill  of  exchange  is  payable  at  a  particular  place,  it 
is  not  necessary  for  the  holder  in  an  action  thereon  to  aver  or 
prove  a  demand  of  payment  of  the  acceptor  at  that  place.  Foden 
v.  Sharp,  4  Johns.,  183;  Wolcott  v.  Van  Santvoord,  17.  lb.,  248; 
Caldwell  v.  Cassidy,  8  Oow.,  271;  Haxtun  v.  Bishop,  3  Wend.,  13, 
20.  But  the  acceptor  may  defeat  the  action  by  alleging  and 
proving  that  he  was  ready  to  pay  at  the  place  according  to  the 
terms  of  his  acceptance.  lb.  Green  v.  Goings,  7  Barb.,  652. 

The  acceptor  is  presumed  to  know  the  handwriting  of  the 
drawer,  and  if  he  accepts  a  bill  with  a  forged  signature  of 
the  drawer,  he  will  be  liable  to  pay  the  amount  to  a  bona  fide 
holder  of  the  bill  for  value. 

SECTION  XII. 

PROCEEDINGS   ON   NON-ACCEPTANOE. 

Where  the  drawee  of  a  bill  of  exchange  refuses  to  accept  it, 
the  holder  is  required  to  take  the  same  steps  in  relation  to  such 
non-acceptance  that  he  is  bound  to  take  in  relation  to  bill  or 
note  in  case  of  its  non-payment  upon  a  proper  presentment  for 
payment.  The  principles  which  govern  the  giving  of  notices 
for  non-acceptance,  are  precisely  the  same  as  those  relating  to  the 
non-payment  of  bills  and  notes.  J    . 

Bach  of  the  successive  indorsers  of  a  bill  -is  regarded  as  a  new 
Wait        57 
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drawer,  and  his  contract  is  an  agreement  to  pay  the  bill  upon 
certain  conditions,  and,  in  ordinary  cases,  these  conditions  are 
that  the  payee  or  holder  will  duly  present  the  bill  to  the  drawee 
for  acceptance,  and  if  accepted,  for  payment  at  maturity,  and 
that  in  case  the  bill  is  dishonored  by  non-acceptance  or  by  non- 
payment, that  due  notice  thereof  shall  be  given  to  such  drawer 
or  indorser. 

The  general  rule  is,  that  a  failure  by  the  holder  to  give  to  the 
drawer  or  indorser,  due  notice  of  non-acceptance,  or  non-payment, 
will  discharge  them  from  all  liability  on  the  bill. 

The  reason  why  this  notice  is  required,  is,  that  the  drawers  or 
indorsers  may  take  the  proper  steps  to  secure  or  protect  them- 
selves, in  case  of  the  non-acceptance  or  non-payment  of  the  bill. 

If  the  drawee  refuses  to  accept  or  to  pay  a  bill  on  proper  present- 
ment, and  due  notice  is  given  to  the  drawers,  they  will  then  have 
an  opportunity  of  preventing  a  further  accumulation  of  their 
funds  in  the  hands  of  the  drawee,  or  of  withdrawing  such  as  may 
then  be  in  his  hands,  or  the  indorsers  may  be  able  to  obtain  secu- 
rity or  payment  from  any  prior  parties  who  are  liable  to  them. 
The  object  of  the  rule  which  requires  notice  is  thus  evident,  but 
when  the  reason  for  the  rule  ceases,  or  when  it  does  not  exist,  the 
rule  itself  ceases  to  be  applicable.  And,  therefore,  no  notice  is 
required  in  those  cases  in  which  a  want  of  notice  could  not  pos- 
sibly do  the  drawers  or  indorsers  any  injury.  If  the  indorser  is 
the  actual  debtor,1  and  the  bill  was  discounted  for  his  accommoda- 
tion, and  he  received  the  money  raised  on  the  bill,  he  is  not 
entitled  to  notice  of  dishonor;  and  the  rule  is  the  same  where 
the  indorser  has  taken  into  his  own  hands  the  entire  effects  of  the 
acceptor,  or'  a  sufficient  quantity  thereof  to  indemnify  him. 
Mechanics'  Bank  v.  Griswold,  7  Wend.,  165.  But  merely  taking 
a  judgment  or  of  security  by  an  indorser  from  the  acceptor  of  a 
bill,  or  the  maker  of  a  note,  does  not  dispense  with  a  proper 
demand  and  notice,  unless  it  appears  that  funds  sufficient  to  pay 
the  bill  or  note  have  come  to  the  hands  of  the  indorser,  or  that 
all  the  property  of  the  acceptor  or  maker  has  been  transferred  to 
the  indorser.  Seacord  v.  Miller,  3  Kern.,  55 ;  Taylor  v.  French, 
4  E.  D.  Smith,  458 ;  Spencer  v.  Harvey,  17  Wend.,  489.  The 
general  presumption  is,  that  the  drawer  or  indorser  has  been 
injured  by  the  want  of  a  proper  and  legal  notice  that  the  bill 
nas  been  dishonored,  and,  prima  facie,  they  are  discharged  if  such 
notice  is  not  given ;  but  this  presumption  may  be  rebutted  by 
evidence ;  and  if  the  holder  shows  affirmatively  that  no  injury 
was  sustained  in  consequence  of  the  omisson  to  give  notice,  he 
may  recover.  Commercial  Bank  of  Albany  v.  Hughes,  17  Wend., 
94.  So,  where  the  drawer  of  a  bill  has  no  funds  in  the  hands  of 
the  drawee,  and  he  knows  that  fact  at  the  time  of  drawing  the 
bill,  and  he  has  no  right  to  expect  that  the  bill  will  be  accepted 
or  honored,  he  is  not  entitled  to  notice  of  such  dishonor.  Frank- 
lin v.  Yanderpool,  1  Hall,  78;  Coyle  v.  Smith,  1  E.  D.  Smith,  400; 
BickerdiWtSBottman,  1  Term  E.,  405.    The  mere  want  of  funds 
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is  not  of  itself  a  sufficient  excuse  for  the  want  of  notice,  if  it 
appears  that  the  drawer  had  a  reasonable  expectation  that  the 
bill  would  be  accepted  and  paid.  If,  for  instance,  the  drawer  and 
the  drawee  have  large  dealings  with  each  other,  and  the  balances 
between  them  are  fluctuating,  or  if  from  any  arrangements  of 
the  drawer  he  has  reason  to  believe  that  ■  he  will  have  funds  in 
the  hands  of  the  drawee  when  the  bill  becomes  due,  he  is  entitled 
to  notice,  as,  for  instance,  when  the  drawer  had  consigned  effects 
or  goods  to  the  drawee  to  pay  the  bill,  though  they  may  not  have 
come  to  hand  at  the  time  when  the  bill  was  presented  for  accept- 
ance. Leggey.  Thorpe,  12  Bast,  171;  Bucker  v.  Hitter,  16  Bast, 
43.  Want  of  funds  in  the  hands  of  the  drawee  may  dispense 
with  notice  of  dishonor  to  the  drawer  of  the  bill;  but  the  rule  is 
otherwise  as  to  an  indorser  of  the  bill,  who  is  entitled  to  such 
notice  of  dishonor  notwithstanding  the  want  of  funds.  Warden 
v.  Tucker,  7  Mass.,  450 ;  Norton  v.  Pickering,  8  Barn.  &  Cress.,  610. 
Fraud  in  the  other  parties  to  a  bill  does  not  deprive  an  indorser 
of  his  right  to  notice,  where  he  is  not  privy  to  the  fraud.  Leach 
v.  Hewitt,  4  Taunt.,  731, 

The  death  of  the  drawee  may  render  a  presentment  for  accept- 
ance fruitless  and  unnecessary,  but  it  does  not  dispense  with  the 
necessity  of  giving  a  timely  and  proper  notice  of  the  dishonor  of 
the  bill.  Neither  does  the  death  of  the  drawer  or  indorser  dis- 
charge the  holder  from  his  duty  of  giving  a  proper  notice ;  but 
the  notice  must  be  sent  to  their  representatives,  if  the  holder 
knows  or  can  ascertain  who  they  are,  and  their  address.  Cayuga 
Go.  Bank  v.  Bennett,  5  Hill,  236. 

If  the  holder  of  a  bill  is  not  aware  of  the  death  of  the  drawer 
or  indorser,  he  should  give  notice  in  the  usual  manner ;  Merchant's 
Bank  v.  Bvrch,  17  Johns.,  25 ;  and  if  he  does  know  of  the  death 
of  the  indorser,  notice  may  be  given  in  the  usual  way,  provided 
he  does  not  know  who  are  the  legal  representatives  of  such 
indorser.  Stewart  v.  Eden,  2  Oaines,  121. 

"  Whenever  the  residence  or  place  of  business  of  the  indorser 
of  a  promissory  note,  or  of  the  drawer  or  indorser  of  a  check, 
draft  or  bill  of  exchange,  shall  be  in  the  city  or  town,  or  when- 
ever the  city  or  town  indicated  under  the  indorsement  or  signature 
of  such  indorser  or  drawer,  as  his  or  her  place  of  residence,  or 
whenever  in  the  absence  of  such  indication  the  city  or  town  where 
such  indorser  or  drawer,  from  the  best  information  obtained  by 
diligent  inquiry,  is  reputed  to  reside  or  have  a  place  of  business, 
shall  be  the  same  city  or  town  where  such  promissory  note,  check, 
draft  or  bill  of  exchange  is  payable  or  legally  presented  for  pay- 
ment or  acceptance,  all  notices  of  non-payment  and  of  non-accept- 
ance of  such  promissory  note,  check,  draft  or  bill  of  exchange 
may  be  served  by  depositing  them,  with  the  postage  thereon 
prepaid,  in  the  post-office  of  the  city  or  town  where  such  promis- 
sory note,  check,  draft,  or  bill  of  exchange  was  payable  or  legally 
presented  for  payment  or  acceptance,  directed  to  the  indorser  or 
drawer  at  such  city  or  town.  Laws  1857,  ch.  416,' §  3."a 

(a)  Note  212. 
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This  statute  does  not  apply  to  bills  of  exchange,  checks,  drafts, 
or  promissory  notes  bearing  date  prior  to  July  1st,  1857.  Io.,  <§,  4. 

Where  an  indorser  intends  to  charge  previous  indorsers,  ard 
they  reside  in  different  places,  due  diligence  will  have  been  used 
where  notice  is  sent  the  day  following  that  on  which  it  is  received ; 
and  the  rule  is  the  same,  although  the  paper  is  indorsed  from  one 
agent  to  an  other  for  collection  merely.  Farmers1  Bank  of  Bridg- 
port  v.  Vail,  7  B.  P.  Smith,  488,  485 ;  Howard  v.  Ives,  1  Hill,  263. 
If  a  note  is  dishonored  on  Saturday,  an  indorser  will  be  duly 
charged  if  the  agent,  who  has  the  note  for  collection,  is  unable  to 
ascertain  such  indorser's  residence,  and  he  mails  notice  of  its  non- 
payment to  his  principal  on  the  following  Monday,  who,  on  the 
next  day  after  receiving  it,  mails  notice  to  his  indorser.  Io. 

If  the  residence  of  the  drawer  or  indorser  is  not  known,  it  is  the 
duty  of  the  holder  to  use  due  diligence  to  ascertain  it,  and  if  he 
does  so  by  inquiring  of  business  men  and  persons  likely  to  know, 
and  having  no  interest  in  stating  it  erroneously;  he  is  authorized 
to  act  upon  the  information  so  acquired ;  and  though  misled  as 
to  the  fact,  notice  sent  accordingly  will  be  good.  Seneca  County 
Bank  v.  Neass,  3  Oomst.,  442.  Under  the  statutes  of  this  state,  it 
will  be  sufficient  if  the  notice  is  directed  to  the  city  or  town 
where  the  person  sought  to  be  charged  resided  at  the  time  of 
drawing,  making  or  indorsing  the  note  or  bill,  unless  such  person, 
at  the  time  of  affixing  his  signature  to  the  instrument,  specifies 
the  post-office  to  which  the  notice  is  to  be  addressed.  Laws  1835, 
ch.  141.  And,  since  this  statute,  the  holder  is  not  bound  to  use 
due  diligence  in  ascertaining  the  present  residence  of  the  drawer 
and  indorser ;  it  will  be  enough  if  the  notice  sent  is  addressed  to 
the  town  or  city  in  which  he  resides,  or  to  the  post-office  in  an 
adjoining  town  where  he  is  in  the  habit  of  receiving  his  letters 
and  papers,  provided  he  has  not  specified  a  different  place.  Dow- 
ner v.  Bemer,  21  Wend.,  10 ;  Montgomery  Go.  Bank  v.  Marsh,  3 
Seld.,  481 ;  Sunt  v.  Fish,  4  Barb.,  324. 

The  sudden  illness  or  death  of  the  holder  or  his  agent,  or  other 
accident,  may  constitute  an  excuse  for  the  want  of  regular  notice 
to  any  of  the  parties,  in  case  it  is  given  as  soon  as  possible  after 
the  removal  of  the  impediment.  So,  the  breaking  out  of  a  war, 
which  blocks  up  the  usual  channels  of  communication ;  the  pre- 
valence of  a  malignant  fever  or  other  disease,  that  puts  a  stop  to 
all  business;  and,  in  general,  any  such  inevitable  accident  as 
prevents  the  giving  of  the  notice,  if  not  traceable  to  the  neglect 
of  the  holder,  will  excuse  the  delay  so  long  as  the  preventing 
cause  continues.  Schofield  v.  Bayard,  3  Wend.,  488 ;  Patience  v 
Townley,  2  J.  P.  Smith,  223. 

If  a  protest  is  made  on  Saturday,  notice  is  properly  sent  on 
Monday,  by  the  first  mail  that  closes  after  the  commencement  of 
the  ordinary  hours  of  business.  Howard  v.  Ives,  1  Hill,  263 ;  Far- 
mers' Bank  of  Bridgeport  v.  Vail,  7  E.  P.  Smith,  485.  So,  if  the 
protest  is  made  on  the  third  day  of  July,  the  notice  will  be  suffi 
cient  if  it  is  sent  on  the  fifth  ;  or,  if  the  last  day  of  grace  Is  on 
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the  fourth  day  of  July,  or  on  Sunday,  the  demand  of  payment 
must  be  made  on  the  day  previous.  Ransom  v  Mack,  2  Hill,  587  ; 
Cuyler  v.  Stevens,  4  Wend.,  566 ;  Lewis  v.  Burr,  2  Caines'  Cas., 
195.  The  rule  is  the  same  when  the  last  day  of  grace  is  Thanks- 
giving day.     lb. ;  Laws,  1849,  ch.  261,  §1." 

If  a  foreign  bill  is  dishonored,  it  should  be  protested,  and  inform- 
ation of  the  protest  sent  with  the  notice.  But  inland  bills  and 
notes  need  not  to  be  protested,  although  it  may  be  done.  If  pro- 
tested, the  notary  must  conform  to  the  statutes  in  his  mode  of 
action.  It  is  the  common  practice  for  notaries  to  protest  bills 
and  notes,  and  to  send  notice  of  the  non-acceptance  or  the  non-pay- 
ment to  the  drawers  and  indorsers. 

But,  although  a  protest  is  not  necessary,  it  is  necessary  that 
notice  of  non-acceptance  should  be  given  to  the  parties  sought  to 
be  charged ;  and  such  notice  ought  to  state,  in  express  terms,  or 
by  necessary  implication,  that  the  bill  has  been  dishonored.  The 
notice  must  so  describe  the  bill  as  to  indentify  it ;  must  be  so 
drawn  as  to  show  that  the  bill  has  been  duly  presented  for  pay- 
ment or  acceptance,  and  refused  or  dishonored ;  must  be  given  in 
due  time  after  the  dishonor ;  must  be  given  by  a  party  to  the  bill, 
or  by  some  one  duly  authorized  to  perform  the  act;  and  must 
be  given  according  to  the  law  of  the  place  where  the  bill  was 
drawn  or  the  indorsement  made. 

The  notice  need  not  be  in  writing,  and  no  particular  form  of 
words  is  necessary  to  be  used ;  but  the  language  employed  must 
be  such  as  to  convey  notice  to  the  drawer  or  indorser  that 
the  bill  has  been  dishonored ;  and  to  do  this  it  is  essential  that  the 
notice  should  describe  the  bill,  and  show,  either  in  express  terms, 
or  in  words  that  necessarily  convey  information  to  the  party 
notified,  that  acceptance  or  payment  has  been  refused  on  due 
presentment.* 

When  there  is  no  dispute  about  the  facts,  the  sufficiency  of  the 
notice  is  a  question  of  law,  to  be  determined  by  the  court. 

A  notice  of  dishonor  must,  in  general,  come  from  the  holder  or 
his  agent,  or  from  a  party  to  the  bill,  though  it  will  be  good  if 
given  by  an  indorsee  who  has  transferred  it  as  a  collateral  security 
for  an  existing  debt ;  for  such  a  person  has  a  direct  interest 
in  the  bill,  and  a  right  of  recourse  to  the  parties  liable  thereon, 
whenever  the  bill  comes  back  into  his  hands.  Cowperthwaile  v. 
Sheffield.,  1  Sand.,  416.°  When  a  bill  is  drawn  upon  a  firm  by 
one  of  several  partners,  for  matters  relating  to  the  partnership 
business,  or  when  the  drawers  and  acceptors  are  the  same  persons, 
no  notice  of  protest  need  be  given  ;  for  in  each  of  these  cases 
the  party  to  be  charged  has  notice  of  the  dishonor  of  the  bill  so 
drawn  in  the  very  act  of  dishonoring  it.  Gowan  v.  Jackson,  20 
Johns.,  176  ;  Bank  of  Rochester  v.  Monteath,  1  Denio,  402. 

A  bill  of  exchange  which  has  been  dishonored  by  non-accept- 
ance, need  not  be  presented  for  payment.  Bank  of  Rochester  v. 
Gray,  2  Hill,  227.  The  contract  of  the  drawer  and  indorser  is, 
that  the  bill  will  be  accepted  when  duly  presented  for  that 
(a)  Amended,  vol.  3, 1200, 1257.       (6)  Note  213.        (c)  Note  214 
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purpose,  and  as  soon  as  that  contract  is  broken  by  reason  of 
the  non-acceptance  of  the  bill,  the  holder  acquires  a  right  of 
action  on  the  bill  by  complying  with  the  conditions  of  such  con- 
tract. One  of  these  conditions  is  that  the  bill  shall  be  duly  pre- 
sented for  acceptance,  and  the  other  is  that  notice  of  the  drawee's 
refusal  to  accept  shall  be  given  to  the  drawer  and  indorsers. 
Ante,  450. 

By  omitting  either  of  these  acts,  the  holder  loses  his  right  of 
recourse  to  these  parties,  who  are  thereby  discharged.  Spies  v. 
Gilmore,  1  Oomst.,  321.  So  due  presentment  for  payment,  and 
notice  of  non-payment  are  conditions  precedent  to  the  liability 
of  an  indorser  of  a  promissory  note.  Cayuga  Co.  Bank  v.  Warden, 
1  Ocmst.,  413 ;  S.  C,  2  Seld.,  19.  These  omissions  of  the  holder, 
may,  however,  be  waived  by  a  subsequent  promise  to  pay  the 
bill  or  note,  if  the  promise  is  made  with  full  knowledge  on  the 
part  of  the  drawer  or  indorser,  that  he  has  been  discharged  by 
the  neglect  of  the  holder.  Tebbetts  v.  Dowd,  23  Wend.,  379.a  But 
nothing  short  of  the  clearest  assent,  either  express  or  implied, 
will  amount  to  a  waiver.  Oswego  Bank  v.  Knower,  Hill  and 
Denio,  122. 

SECTION  HE. 

PRESENTMENT  FOR  PAYMENT,  AND  PAYMENT. 

In  an  action  against  the  maker  of  a  promissory  note,  or  the 
acceptor  of  a  bill  of  exchange,  it  is  not  necessary  for  the  holder 
to  allege  in  his  complaint,  or  to  prove  at  the  trial  that  a  demand 
of  payment  has  been  made.  It  is  no  part  of  the  contract  that 
they  shall  have  notice  in  such  cases;  and  as  against  them  an 
action  is  a  sufficient  demand.  Foden  v.  Sharp,  4  Johns.,  183; 
Wolcott  v.  Van  Santvoord,  17  Johns.,  248 ;  Fairchild  v.  Ogdens- 
burgh  C.  and  B.  B.  B.  Co.,  1  E.  P.  Smith,  337 ;  Caldwell  v.  Cassidy, 
8  Cow.,  271;  Haxtun  v.  Bishop,  3  Wend.,  13;  Greeny.  Goings,  7 
Barb.,  652. 

Whether  the  instrument  is  drawn  payable  generally,  or  at  a 
particular  place,  the  holder  is  not  bound  to  allege  or  prove 
a  demand  at  any  place ;  but  if  it  is  payable  at  a  particular  place, 
and  no  demand  was  made  there,  the  defendant  may  show  that 
he  was  ready  to  pay  at  that  place,  which,  if  established,  will 
defeat  the  action.  lb.  But  where  a  note  is  payable  at  a  particu- 
lar place  or  bank,  it  will  be  a  sufficient  demand  if  the  note  is 
left  at  that  bank  for  collection  on  the  last  day  of  grace,  and  if  the 
maker  has  no  funds  there,  it  may  be  returned  to  the  holder  before 
the  expiration  of  the  last  business  hour.  Merchant's  Bank  v.  El- 
derkin,  11  E.  P.  Smith,  178. 

If  the  maker  of  a  promissory  note,  or  the  acceptor  of  a  bill  of 
exchange  absconds,  this  will  not  change  the  contract,  nor  release 
the  indorser  from  his  obligations.  The  only  effect  of  such  an 
event  will  be  to  require  due  diligence  on  the  part  of  the  holder 
in  taking  the  proper  steps  to  charge  the  indorsers.  If  the  maker 
or  acceptor  has  removed  from  the  state  or  gone  out  of  the  country 

(a)  Note  215. 
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after  having  made  the  note,  the  holder  will  be  excused  from  de- 
manding payment  of  him  personally ;  and  a  demand  at  the  place 
where  it  is  made  payable,  if  payable  at  a  particular  place,  will  be 
sufficient.  Anderson  v.  Drake,  14  Johns.,  114 ;  Taylor  v.  Snyder,  3 
Denio,  145.*  But  where  there  has  been  no  removal  by  the  maker 
or  acceptor  after  the  making  of  tbe  bill  or  note,  the  holder  must 
present  it  to  the  maker  or  acceptor  personally,  or  at  his  residence, 
or  place  of  business,  whether  that  be  in  the  state  where  the  instru- 
ment was  made,  or  in  a  foreign  country.  It.  Spies  v.  Qilmore,  1 
Oomst.,  321. 

Neither  the  insolvency,  nor  the  death  of  the  maker  of  a  pro- 
missory note,  or  the  acceptor  of  a  bill  of  exchange,  is  of  itself 
sufficient  to  dispense  with  the  necessity  of  a  regular  demand  of 
payment.  Where  the  maker  or  acceptor  is  dead,  the  demand 
ought  to  be  made  upon  his  personal  representative  ;  unless  the 
note  is  payable  at  a  particular  place,  in  which  case  it  may  be 
presented  for  payment  at  the  place  specified.  Willis  v.  Green,  5 
Hill,  232 ;  Stewart  v.  Eden,  2  Oaines,  121 ;  Merchant's  Bank  v. 
Birch,  17  Johns.,  25 ;  Philpott  v.  Bryant,  3  Oarr.  &  Payne,  244. 

If  the  house  of  the  maker  or  acceptor  is  closed,  it  is  the  duty 
of  the  holder  to  make  diligent  inquiry  for  him ;  and  in  case  of 
his  removal  to  another  residence  in  the  same  state,  the  holder 
must  follow  him  there  and  present  the  bill  or  note  for  payment. 
Anderson  v.  Drake,  14  Johns.,  114,  117.  Where  the  bill  or  note 
specifies  a  place  of  payment,  a  presentment  at  that  place  will  be 
sufficient,  if  made  during  the  usual  hours  of  business,  though  the 
place  be  closed,  and  there  is  no  person  there  to  pay  it.  De  Wolf 
v.  Murray,  2  Sandf.,  166.  Where  the  drawer  of  a  bill  has  no 
effects  in  the  hands  of  the  drawee,  and  he  has  no  reason  to  expect 
that  the  bill  will  be  paid,  a  presentment  of  the  bill  for  payment  is 
not  necessary  for  the  purpose  of  charging  him.  Mdbley  v.  Glark, 
28  Barb.,  390 ;  Terry  v.  Parker,  6  Ad.  &  E.,  502. 

The  same  reasons  which  will  excuse  a  presentment  for  accept- 
ance, will  also  excuse  presentment  for  payment,  ante,  450. 

A  bill  or  note  ought  to  be  presented  for  payment  by  the  holder 
or  his  authorized  agent ;  and  a  person  to  whom  a  note  or  bill  is 
indorsed  or  delivered  for  collection,  is  to  be  regarded  as  the  holder 
for  the  purpose  of  making  such  demand  and  of  giving  notice. 
Mead  v.  JEngs,  5  Oow.,  303 ;  Howard  V.  Ives,  1  Hill,  263 ;  Far- 
mers' Bank,  &c,  v.  Tail,  7  E.  P.  Smith,  485."  The  authority  of  an 
agent  to  demand  payment  need  not  be  in  writing,  nor  need  it  be 
in  express  terms;  if  he  has  the  instrument  in  his  possession, 
ready  to  be  delivered  up  on  payment  thereof,  that  will  be  suffi- 
cient. A  mere  stranger  to  an  instrument  cannot  charge  the  par- 
ties to  it  by  giving  them  notice  of  its  dishonor ;  though  where  a 
party  comes  into  possession  of  such  paper  by  accident,  as  by  the 
death  of  an  agent,  he  may,  and  ought  to  present  it  for  payment, 
and  give  the  proper  notice  of  a  refusal.  And  whenever  a  nego- 
tiable bill  or  note  comes  into  the  hands  of  any  person  under  a 
blank  indorsement,  or  when  it  is  drawn  payable  to  bearer,  he  is 

*  Adams  v.  Leland,  3  Tiff.,  309,      (a)  Note  216. 
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•prima  facie  the  holder ;  and  entitled  to  demand  and  recover  the 
amount  due  upon  it.  James  v.  Chalmers,  5  Sandf.,  52 ;  S.  C,  2 
Seld.,  209;  Mauran  v.  Lamb,  7  Cow.,  174.  Where  the  holder 
dies  before  the  note  or  bill  becomes  due,  it  ought  to  be  presented 
by  his  legal  representatives.  And  so,  where  the  holder  has 
assigned  his  personal  estate  for  the  benefit  of  his  creditors,  the 
presentment  should  be  made  by  his  assignee.  Jones  v.  Fort,  9 
Barn.  &  Cress.,  764.  And  where  a  bill  or  note  is  turned  out  on 
a  sale  of  goods,  or  as  a  collateral  security,  or  for  collection,  there 
is  an  implied  agreement  on  the  part  of  the  person  receiving  such 
bill  or  note,  that  he  will  present  it  in  proper  time  for  payment, 
and  that  he  will  take  the  necessary  steps  to  charge  the  parties 
thereto ;  and  if  he  neglects  or  refuses  to  do  so,  he  will  be  liable 
for  the  loss  resulting  therefrom  to  the  party  turning  out  the  paper. 
Jones  v.  Savage,  6  Wend.,  658 ;  Allen  v.  Suydam,  20  Wend.,  321 ; 
Walker  v.  Bank  of  State  of  New  York,  5  Seld.,  582 ;  Dayton  v. 
Trull,  23  Wend.,  345. 

The  note  or  bill  ought,  as  a  general  rule,  to  be  presented  to 
the  same  persons,  at  the  same  place,  and  in  the  same  manner,  as 
is  requisite  in  the  presentment  for  acceptance.  Ante,  444.  If  a  bill 
is  addressed  to  the  drawee  at  a  particular  place,  and  accepted  in 
general  terms,  it  will  be  sufficient  to  present  it  for  payment  at 
the  place  designated,  within  the  usual  hours  of  business;  and 
if  that  place  is  closed,  and  there  is  no  person  there  to  give  an 
answer  respecting  the  bill,  the  demand  will  charge  the  parties 
liable  in  case  of  a  legal  demand.  Be  Wolf  v.  Murray,  2  Sandf., 
166.  So,  where  a  note  is  made  payable  at  a  particular  bank,  in 
which  the  maker  has  no  funds,  and  the  note  is  delivered  after 
business  hours,  on  the  last  day  of  grace,  to  the  teller  of  the  bank, 
who  is  also  a  notary,  a  demand  by  such  teller  on  the  steps  of  the 
bank,  which  is  then  closed,  will  be  sufficient  to  charge  an  in- 
dorser.  Bank  of  Syracuse  v.  Hollister,  3  E.  P.  Smith,  46. 

Where  a  bill  or  note  is  drawn  payable  at  a  particular  place, 
and  there  is  an  action  upon  it  against  the  drawer  or  indorser,  it 
will  be  necessary  to  show  that  a  presentment  was  made  at  the 
place  named.  Seneca  Co.  Bank  v.  Neass,  5  Denio,  329;  Wood- 
worth  v.  Bank  of  America,  19  Johns.,  391.  A  note  payable  at  a 
particular  bank  is  sufficiently  demanded  if  it  is  left  there  for  col- 
lection on  the  day  it  becomes  due ;  where  the  note  is  payable  at 
a  particular  place,  no  personal  demand  is  essential ;  it  is  the 
business  of  the  maker  to  furnish  funds  at  the  place,  ready  to  take 
up  the  paper  on  presentation  on  the  day  it  falls  due ;  and  if  the 
holder  or  his  agent  is  there  with  it,  so  that  he  is  in  a  situation  to 
receive  the  money,  and  give  up  the  note,  that  will  be  sufficient. 
Troy  City  Bank  v.  Grant,  Hill  &  Denio.,  119,  120;  Ogden  v.  Bob- 
bin,  2  Hall,  112 ;  Nichols  v.  Goldsmith,  7  Wend.,  160 ;  Gillett  v. 
Averitt,  5  Denio,  85.  If  a  bank  is  the  owner  of  a  bill  or  note 
payable  there,  the  presumption  will  be,  in  the  absence  of  proof 
of  the  contrary,  that  the  instrument  was  at  the  bank  ready  to  be 
delivered  up  on  payment. 
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If  a  bill  or  note  is  payable  at  a  specified  bank,  the  demand  of 
payment  must  be  made  at  the  bank  ;  and  it  will  not  be  sufficient 
to  show  that  the  note  was  presented  to  the  cashier ;  it  must 
appear  that  it  was  presented  at  the  bank.  Seneca  Co.  Bank  v. 
Neass,  5  Denio,  329 ;  S.  C,  3  Oomst.,  442.  If  a  promissory  note 
is  made,  or  a  bill  of  exchange  is  accepted  by  several  persons  who 
are  not  partners,  a  demand  of  payment  must  be  made  upon  each 
of  them,  in  the  usual  manner,  personally,  or  at  his  dwelling 
house,  or  his  place  of  business. 

The  demand  of  payment  may  be  made  upon  the  maker  or 
acceptor  personally  ;  out  it  must  be  made  at  a  reasonable  time 
and  place.  The  legal  presumption  is,  that  the  maker  or  acceptor 
is  prepared  at  his  residence  or  place  of  business  to  pay  such  an 
instrument;  and  if  a  demand  is  made  in  the  street,  while  the 
maker  or  acceptor  offers  to  pay  it  at  his  residence  or  place  of 
business,  the  person  making  the  demand  is  bound  to  give  him 
an  opportunity  to  do  so. 

A  bill  or  note  ought  to  be  actually  presented  for  payment ;  it 
should  be  shown  to  the  maker  or  acceptor,  and  payment  thereof 
demanded,  unless  in  the  case  of  a  bill  or  note  payable  at  a  par- 
ticular bank  or  place.  Ante,  446.  If  a  demand  is  made  by  a  person 
who  has  not  the  bill  or  note  in  his  possession,  the  demand  will 
not  be  sufficient.  Musson  v.  Lake,  4  How.  U.  S.,  262.  The  instru- 
ment itself  ought  to  be  produced  and  exhibited  ;  for  an  acceptor 
has  a  right  to  see  the  bill  before  he  determines  whether  he  will 
pay  it  or  not ;  and  if  he  pays  it,  he  has  a  right  to  demand  its 
delivery  to  him  as  a  voucher  in  his  settlement  with  the  drawer. 
Bank  of  Vergennes  v.  Cameron,  7  Barb.,  143,  146.  So,  the  maker 
of  a  promissory  note  has  a  right  to  demand  the  surrender  of  a 
promissory  note  on  its  payment  by  him.  Both  the  bill  and  the 
note  being  negotiable  instruments,  neither  the  maker  nor  the 
acceptor  is  bound  to  pay  it  without  receiving  the  note  or  bill  as 
his  voucher,  or  evidence  that  it  is  not  outstanding  in  the  hands 
of  some  other  person.  Smith  v.  Rockwell,  2  Hill,  482.  So,  an 
indorser,  on  tendering  the  amount  due  on  a  note,  has  a  right 
to  insist  upon  its  delivery  to  him.  Wilder  v.  Seelye,  8  Barb.,  408? 

When  a  bill  or  a  negotiable  note  has  been  lost,  the  presentment 
may  be  made  by  copy,  or  by  a  statement  in  writing  describing  the 
instrument;  but,  in  order  to  charge  the  indorser  of  such  a  lost  bill 
or  note,  the  holder  must  tender  an  indemnity  to  both  the  maker 
and  the  indorser  at  the  time  of  the  demand,  because  as  the  former 
is  not  bound  to  make  payment  without  the  production  of  the 
note,  or  indemnity  in  case  of  its  loss,  for  that  very  reason  pay- 
ment ought  not  to  be  required  of  the  latter  until  the  proper  steps 
have  been  taken  to  secure  his  immediate  recourse  against  his 
principal.  Smith  v.  Rockwell,  2  Hill,  482 ;  Rowley  v.  Ball,  3  Cow., 
303;  Kirby  v.  Sisson,  2  Wend.,  550;  Ramuz  v.  Crowe,  1  Exch., 
167, 174,  note.  If  the  indorser  sustains  any  injury  in  consequence 
of  the  holder's  neglect  in  this  respect,  it  will  be  a  good  defense 
to  an  action  on  the  instrument.  lb.  If  the  note  is  not  lost. 
Wait     58  (<*)  Note  217. 
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though  it  is  supposed  to  be  at  the  time  of  making  the  demand, 
it  will  be  sufficient  to  produce  it  at  the  trial.  Ih. 

If  the  holder  of  a  bill  or  note  would  charge  the  drawer  or 
indorser  thereof,  he  must  present  the  instrument  and  demand 
payment  on  the  very  day  on  which  it  is  legally  payable.  Where 
a  note  is  payable  on  demand,  or  it  specifies  no  time  of  payment, 
it  is  deemed  to  be  due  immediately,  and  the  statute  of  limita- 
tions begins  to  run  against  it  from  the  day  of  its  date.  Wenman 
v.  Mohawk  Ins.  Co.,  13  Wend.,  267 ;  Cornell  v.  Moulton,  3  Denio, 
12 ;  Norton  v.  JEllam,  2  Mees.  &  Wels.,  461 ;  Thompson  v.  Ketcham, 
8  Johns.,  190;  Merrick  v.  Bennett,  lb.,  374."  Where  a  note  is  pay- 
able on  demand,  a  demand  must  be  made  within  a  reasonable 
time  in  order  to  charge  the  indorser.  Sice  v.  Cunningham,  1  Cow., 
397;  Furman  v.  Maskin,  2  Oaines,  369;  Sanford  v.  Mickles,  4 
Johns.,  224.  But  where  a  note  is  payable  on  demand,  with  inter- 
est, it  is  a  continuing  security,  from  which  none  of  the  parties  are 
discharged  until  it  is  dishonored  by  an  actual  presentment  and  a 
refusal  to  pay.  Comstock,  J.,  in  Merritt  v.  Todd,  9  E.  P.  Smith,  34, 
28  ;  Wethey  v.  Andrews,  3  Hill,  582 ;  Weeks  v.  Pryor,  27  Barb.,  79. 

Before  a  holder  of  a  bill  or  note  can  safely  make  a  demand  of 
payment,  it  is  important  to  know  when  that  demand  is  to  be 
made,  and  for  that  purpose  he  must  ascertain  on  what  day  the 
law  determines  or  declares  the  instrument  to  be  due  and  payable. 
When  checks,  bills  or  drafts  are  payable  on  demand,  they  are 
payable  immediately,  and  without  any  demand  before  suit 
brought.  Maxtun  v.  Bishop,  3  Wend.,  13,  23,  note. 

It  is  a  general  rule  that  notes  which  are  not  negotiable  are  not 
entitled  to  days  of  grace.  Notes  not  negotiable  are  such  as  are 
not  drawn  in  negotiable  terms ;  such  as  are  payable  in  chattels ; 
and  such  as  are  not  recognized  as  negotiable  either  by  statute  or 
by  custom.  Ante,  403. 

Where  a  bill  or  note  is  drawn  payable  at  a  specified  time,  as  on 
a  certain  future  day,  or  a  given  number  of  days  after  date,  after 
sight,  after  demand,  or  on  any  other  particular  day,  mentioned 
in  such  bill  or  note,  it  is  not  payable  at  the  time  the  words  natu- 
rally import,  but  the  acceptor  or  the  maker  has  until  the  third 
day  after,  and  exclusive  of  the  day  expressed,  in  which  to  make 
payments ;  and  he  has  the  whole  of  this  third  day  in  which  to 
pay,  and  no  action  can  legally  be  brought  against  him  until  the 
next  day.  The  maker  of  a  promissory  note  has  the  whole  of 
the  last  day  of  grace  in  which  to  pay  it ;  and,  if  it  is  payable  at 
a  bank,  no  action  can  legally  be  commenced  on  it  against  the 
maker  on  the  last  day  of  grace,  even  though  it  is  commenced 
after  the  banking  hours  of  the  bank  at  which  it  is  payable. 
Smith  v.  Aylesworth,  40  Barb.,  104 ;  Osborn  v.  Moncure,  3  Wend., 
170.*  Thus,  where  a  bill  or  note  is  made  payable  on  the  first  day 
of  any  particular  month,  it  will  not  be  due  until  the  fourth 
day  of  that  month ;  and  an  action  cannot  properly  be  brought  upon 
it  until  the  fifth.  Cornell  v.  Moulton,  3  Denio,  12 ;  McQraw  v 
Walker,  2  Hilt.,  404.b 

*  Oothout  v.  Ballard,  41  Barb.,  33.      (a)  Note  218.        (6)  Note  219. 
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SECTION  XIV. 

PAYMENT  J      BT     WHOM. 

The  makers  of  a  promissory  note  and  the  acceptors  of  a  bill  of 
exchange  or  draft  are  the  persons  primarily  liable  to  pay  it  at  its 
maturity ;  and  payment  thereof  by  such  makers  or  acceptors  dis- 
charges them  and  the  indorsers,  and  cancels  the  instrument. 
Suydam  v.  Westfall,  2  Denio,  205.  The  payment  of  a  bill  or 
note  by  an  indorser  is  a  satisfaction  of  it  only  in  respect  to  sub- 
sequent indorsers  ;  for,  a  bill  is  not  discharged  and  finally  extin- 
guished until  paid  by  or  on  behalf  of  the  acceptor ;  nor  a  note 
until  paid  by  or  on  behalf  of  the  maker.  And,  therefore,  when 
an  indorser  takes  up  a  dishonored  note  or  bill,  he  is  at  liberty  to 
put  it  again  into  circulation  ;  whereas  a  payment  by  the  maker 
of  a  note  or  the  acceptor  of  a  bill  discharges  it  so  that  it  is  no 
longer  negotiable.  Havens  v.  Huntington,  1  Oow.,  387.  Payment 
ought  to  be  made  to  the  holder  or  real  owner  of  the  bill  or  note, 
or  to  some  person  authorized  by  him  to  receive  it,  and  to  one 
who  has  the  title  and  possession  of  it.  Canal  Bank  v.  Bank  of 
Albany,  1  Hill,  287  ;  Morgan  v.  Bank  of  State  of  New  York,  1 
Kern.,  404 ;  Favenc  v.  Bennett,  11  East,  40.  When  a  bill  or  note 
is  payable  to  bearer,  or  if  payable  to  order  and  indorsed  in  blank, 
so  that  the  title  passes  by  the  mere  act  of  delivery,  possession 
alone  is  presumptive  evidence  of  title  and  a  sufficient  authority 
to  demand  and  receive  payment.  James  v.  Chalmers,  5  Sandf.,  52 ; 
S.  C.,  2  Seld.,  209 ;  Seeley  v.  Engell,  17  Barb.,  530.  And  when- 
ever the  person  presenting  a  bill  or  note  has  a  right  to  demand 
its  payment,  the  maker  or  acceptor  is  clearly  authorized  to  pay  it 
to  such  person. 

There  are  cases  in  which  payment  may  properly  be  made  to 
the  holder  of  a  bill  or  note,  even  when  it  was  obtained  fraudu- 
lently or  feloniously  from  the  true  owner.  And  the  maker  or 
acceptor  will  be  protected  in  paying  a  note  or  bill  to  the  party 
who  presents  it,  if  he  holds  it  under  such  circumstances  as  will 
give  him  a  right  of  action  thereon  as  a  purchaser  in  good  faith 
and  for  value.  Stalker  v.  McDonald,  6  Hill,  93.a 

Before  paying  a  bill  or  note  the  maker  or  acceptor  ought  to 
take  care  and  ascertain  that  the  indorsements  are  genuine,  and 
that  they  are  sufficient  to  transfer  the  title  to  the  person  who 
demands  payment.  If  the  indorsements  on  the  note  or  bill  are 
in  blank,  it  is  only  necessary  to  know  that  the  payee's  indorse- 
ment is  genuine;  but  if  there  are  several  successive  special 
indorsements,  the  party  paying  ought  to  be  certain  that  all  of 
these  indorsements  are  genuine,  since  the  holder  cannot  acquire 
any  title  through  a  forged  indorsement.  Graves  v.  American 
Exchange  Bank,  3  E.  P.  Smith,  205;  Canal  Bank  v.  Bank  of 
Albany,  1  Hill,  287.  Thus,  where  the  payee  of  a  note,  drawn 
payable  to  him  or  order,  indorses  it  specially  payable  to  A., 
or  order,  who  then  indorses  it  specially  payable  to  B.,  or  order, 
in  such  a  case  the  title  to  the  note  is  in  B.,  and  no  othei 

(o)  Note  220. 
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person  has  a  legal  right  to  demand  payment  of  it,  except  as  his 
agent.  Burdick  v.  Green,  15  Johns.,  247;  Strong  v.  Stevens,  4 
Duer,  668.  But  where  the  payee  indorses  the  instrument  in 
blank,  the  rule  is  otherwise,  even  though  there  are  subsequent 
special  indorsements  on  the  note,  because  the  holder  is  entitled 
to  deduce  his  title  through  the  first  indorser,  and  therefore  the 
maker  is  protected  in  paying  the  money  to  the  party  who  has  it 
in  possession,  in  the  same  manner  as  though  the  note  had  origi- 
nally been  made  payable  to  the  bearer.  Watervliet  Bank  v.  White, 
1  Denio,  608.  The  drawee  of  a  bill  of  exchange  is  bound  to 
know  the  handwriting  of  his  correspondent,  the  drawer,  and  if 
he  accepts  or  pays  a  bill  in  the  hands  of  a  oona  fide  holder  for 
value,  he  is  concluded  by  the  act,  although  the  bill  turns  out  to 
be  a  forgery.  If  he  has  accepted,  he  must  pay ;  and  if  he  has 
paid,  he  cannot  recover  the  money  back.  Goddard  v.  Merchants' 
Bank,  4  Oomst.,  147 ;  S.  C,  2  Sandf.,  247 ;  Graves  v.  American 
Exchange  Bank,  3  E.  P.  Smith,  205.  So,  if  a  bank  pays  a  forged 
check,  or  a  check  which  has  a  genuine  signature  but  which  has 
been  fraudulently  altered  to  a  larger  sum,  it  cannot  charge  the 
drawer  with  the  sum  so  paid  without  authority.  Weisser  v. 
Denison,  6  Seld.,  68;  Morgan  v.  Bank  of  the  State  of  New  York, 
1  Kern.,  404;  Hall  v.  Fuller,  5  Barn.  &  Cress.,  750. 

If  a  bank  check  has  not  been  cashed,  or  if  a  bill  or  draft  has 
not  been  accepted,  the  check  ought  not  to  be  paid,  nor  the  draft 
or  bill  accepted,  where  the  drawer  countermands  the  authority 
and  gives  notice  thereof  to  the  bank,  or  the  drawee,  before  pay- 
ment or  acceptance.    See  Notes  131.  211. 

As  we  have  already  seen,  ante,  392,  bills  and  notes  to  be  nego- 
tiable must  be  payable  in  money,  and  therefore  nothing  but  a 
money  payment  will  be  a  legal  tender  in  discharge  of  the  debt. 
If,  however,  a  party  chooses  to  receive  payment  in  any  other 
article  he  may  do  so.  And  where  the  note  is  payable  in  goods, 
as  in  the  case  of  a  chattel  note,  then  the  payment  may  be  made 
according  to  the  terms  of  the  note.  See  "  Chattel  Note." 

SECTION  XV. 

PROCEEDINGS   ON    NON-PAYMENT.      NOTICE. 

The  holder  of  a  bill  or  note  is  bound  to  present  it  for  payment, 
and  to  give  the  drawer  and  indorsers  due  notice  of  the  dishonor 
if  it  is  not  duly  paid ;  and  an  omission,  neglect,  or  refusal  to  do 
so  is  a  discharge  of  the  drawer  and  indorsers.3. 

The  law  does  not  require  that  the  notice  shall  be  given  in  any 
particular  form  or  set  of  words ;  it  will  be  sufficient  if  the  lan- 
guage employed  is  such  as  in  express  terms  or  by  necessary  im- 
plication, to  convey  notice  to  the  drawers  and  indorsers  of  the 
identity  of  the  bill  or  note,  and  that  payment  of  it  on  due  pre- 
sentment has  been  neglected  or  refused  by  the  maker  or  acceptor* 
Hodges  v.  Shuler,  24  Barb.,  68 ;  S.  C,  8  E.  P.  Smith,  114 ;  Cook 
v.  Litchfield,  5  Seld.,  279 ;  Cayuga  Co.  Bank  v.  Warden,  1  Comst., 
413;   Cook  v.  Litchfield,  2  Bosw.,  137;  Davenport  v.  Gilbert,  4 

(a)  Note  221.        (b)  Note  222. 
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Bosw.,  532 ;  S.  C,  again,  6  Bosw.,  179.  The  notice  will  be  valid 
whether  verbal  or  in  writing,  although  a  written  notice  will  almost 
invariably  be  preferred.  Butt  v.  Hoge,  2  Hilt.,  81 ;  Woodin  v. 
Foster,  16  Barb.,  146 ;  Cuyler  v.  Stevens,  4  Wend.,  566.  The  bill 
or  note  dishonored  ought  to  be  so  described  in  the  notice  that  the 
drawer  or  indorsers  may  know  what  instrument  is  intended ;  and 
if  the  notice  correctly  gives  the  date,  time  of  payment,  amount, 
names  of  maker,  and  of  the  payees,  and  of  the  indorsement,  of 
a  promissory  note,  this  will  be  sufficient  although  it  does  not  state 
the  number  of  the  note,  and  although  it  appears  that  there  were 
three  or  four  other  notes  precisely  like  it  outstanding  at  the  time  of 
giving  the  notice,  and  although,  also,  the  uumber  was  the  only 
means  of  precisely  identifying  the  note.  Hodges  v.  SJmler,  24 
Barb.,  68 ;  S.  C,  8  E.  P.  Smith,  114.  If  the  notice  gives  the  names 
of  the  makers  and  indorsers  of  a  promissory  note,  with  the  amount 
thereof,  this  is  a  sufficient  description  in  the  absence  of  evidence 
showing  that  there  were  other  notes  to  which  the  notice  would 
apply.  Youngs  v.  Lee,  18  Barb.,  187  ;  S.  C,  2  Kern.,  551.a  A  state- 
ment in  such  notice  that  the  note  had  been  protested  for  non- 
payment, is  a  sufficient  notice  of  a  presentment  and  demand  of 
payment  at  the  time  and  place  of  payment.  lb.  But  if  the  notice 
of  non-payment  does  nob  state  the  name  of  the  maker  of  the 
promissory  note  dishonored,  it  will  not  be  sufficient  to  charge 
the  indorser.  Some  Ins.  Co.  v.  Green,  5  E.  P.  Smith,  518.  If  the 
notice  possesses  the  usual  legal  requisites,  but  it  misdescribes 
the  bill  or  note  to  which  it  refers,  it  is  to  be  determined  as  a 
matter  of  fact,  upon  the  circumstances  of  the  case,  whether  the 
indorser  or  drawer  could  be  misled  by  such  misdescription.  Mc- 
Knight  v.  Lewis,  5  Barb.,  681. 

Arid  if  there  is  a  misdescription  in  some  of  the  particulars,  it 
may  be  shown  that  there  was  at  the  time  of  giving  the  notice  no 
other  note  in  existence  to  which  the  description  could  apply. 
Cayuga  Co.  Bank  v.  Warden,  1  Oomst.,  413 ;  8.  C,  again,  2  Seld., 
19.  And  when  the  notice,  in  connection  with  such  evidence,  iden- 
tifies the  note  with  reasonable  certainty,  it  will  be  sufficient  to 
charge  the  indorsers.  lb.  It  is  not  necessary  that  the  notice 
should  state  who  is  the  owner  of  the  bill  or  note,  or  at  whose 
request  it  is  given.  The  indorser  is  bound  to  pay  the  true  owner 
or  holder;  and  he  can  ascertain  that  fact  at  the  time  of  pay- 
ing it. 

The  statute  of  1857,  which  is  quoted,  ante,  451,  allows  notice 
of  non-acceptance  or  non-payment  to  be  served  on  the  drawer  or 
indorser  of  negotiable  paper  whenever  his  residence  or  place  of 
business,  as  ascertained  on  inquiry  or  when  designated  on  the 
paper,  is  in  the  city  or  town  where  the  note,  draft  or  check  is  pre- 
sented for  acceptance  or  payment,  by  depositing  them  in  the 
post-office  addressed  to  him  there,  with  postage  prepaid. 

This  statute  of  1857,  relative  to  the  protest  of  notes,  only  alters 
the  law  as  to  the  service  of  notices  of  protest,  when  the  indorser 
resides  or  has  a  place  of  business  in  a  city  or  town,  or  when  he  is 

(a)  Note  223. 
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reported  to  reside  or  have  a  place  of  business  therein,  on  diligent 
inquiry.  In  such  cases  the  notice  may  be  by  notice  in  the  post- 
office.  Randall  v.  Smith,  34  Barb.,  452.  But  where  there  is  no 
evidence  of  any  diligence  to  find  the  residence  of  the  indorser, 
or  even  of  any  inquiries  upon  the  subject,  this  statute  does  not 
apply.  lb.  And  where  a  note  was  dated  in  New  York,  and  the 
plaintiffs  were  informed  that  the  indorser  resided  on  Long  Island, 
it  was  held  that  this  was  sufficient  to  put  them  upon  inquiry 
sufficient  to  satisfy  them  that  he  did  not  reside  in  New  York.  lb. 

Before  the  enactment  of  the  law  of  1857,  the  settled  rule  was, 
that  when  the  indorser  resided  in  the  same  place  where  the  pre- 
sentment or  demand  was  to  be  made,  the  notice  to  the  indorser 
must  be  served  on  him  personally,  or  by  leaving  it  at  his  resi- 
dence or  place  of  business.  Eddy  v.  Jump,  6  Duer,  492."  The 
only  exception  to  that  rule  is,  that  when  the  indorser  lived  in 
the  same  city  or  town  in  which  the  demand  was  to  be  made,  but  at 
some  remote  point  from  the  place  of  presentment,  between  which 
there  was  a  communication  by  mail,  the  notice  might  have  been 
served  by  mailing  it  to  him,  directed  to  him  at  a  post-office  where 
he  usually  received  his  letters  or  papers.  lb.  Where  the  service 
of  the  notice  is  made  by  mail,  the  holder  ought  to  be  careful  that 
his  letter  containing  it  is  properly  directed,  for  if  any  delay  occurs 
through  his  neglect  or  want  of  care  in  this  respect,  it  will  dis- 
charge the  party  entitled  to  notice. 

The  law  does  not  require  that  notice  shall  be  brought  home  to 
the  indorser,  nor  that  it  shall  be  directed  to  his  place  of  residence. 
It  is  sufficient  if  the  holder  of  a  bill  or  note  make  diligent  inquiry 
for  the  drawer  or  indorser,  and  then  acts  upon  the  best  informa- 
tion which  he  is  able  to  obtain.  Libby  v.  Adams,  32  Barb.,  542; 
Beale  v.  Parish,  24  Barb.,  243;  S.  C,  6  E.  P.  Smith,  408;  Me- 
chanics' Banking  Association  v.  Place,  4  Duer,  212. 

In  relation  to  the  time  when  the  notice  must  be  served,  the  rule 
is,  that  the  party  who  is  sought  to  be  charged  upon  the  bill  or 
note,  is  entitled  to  prompt  notice  of  its  dishonor  by  the  maker  or 
acceptor.  When  the  parties  live  in  the  same  town,  it  is  said  that 
notice  must  be  given  in  time  to  be  received  in  the  course  of  the 
next  day  after  the  dishonor  of  the  bill  or  note,  or  after  the  party 
giving  the  notice  had  himself  received  notice  of  dishonor.  There 
must  be  due  diligence,  not  that  a  party  is  bound  to  neglect  all 
other  business,  and,  the  moment  he  receives  notice,  send  a  notice 
to  those  whom  he  intends  to  charge.  He  has  a  whole  day,  and 
so  much  more  as  will  enable  him,  by  the  use  of  diligence,  to  com- 
municate the  notice  to  the  party  sought  to  be  charged.  A  day 
is  not  in  all  cases  the  limit.  If  there  are  many  indorsers,  and  the 
notice  in  fact  travels  through  them  all,  if  there  has  been  no 
want  of  diligence  between  any  two  of  them,  whatever  time  may 
have  been  occupied,  the  notice  will  be  good.  The  rule  is  not  that 
each  indorser  has  a  day ;  but  the  rule  is,  that  due  diligence  shall 
be  observed,  in  the  actual  state  of  circumstances  under  which  the 
noticels  given.  Bowe  v.  Tipper,  13  0.  B.,  249,  256 ;  Bank  of  TTtica 

(a)  Note  224. 
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v.  Smith,  18  Johns.,  231;  Howard  v.  Ives,  1  Hill,  263;  Mead  v. 
Engs,  5  Oow.,  303;  Bank  of  JJ.  S.  v.  Davis,  2  Hill,  451. 

There  must  be  a  proper  demand  of  payment  and  refusal  therof, 
before  notice  of  dishonor  can  legally  be  given,  and  a  notice 
before  that  time  is  a  nullity.  Jackson  v.  Richards,  2  Oaines,  343 ; 
Griffin  v.  Goff,  12  Johns.,  423.  After  a  bill  has  in  fact  been  dis- 
honored, a  notice  of  dishonor  given  by  a  party  to  the  bill,  in  terms 
unequivocally  asserting  the  dishonor,  is  valid,  although  the  party 
giving  the  notice  had  no  certain  knowledge  of  the  fact  of  the 
dishonor.  Jennings  v.  Roberts,  4  Ell.  &  Bla.,  615. 

Where  a  bill  of  exchange  has  been  presented  and  dishonored, 
the  holder  may  either  resort  to  his  immediate  indorser,  giving  him 
due  notice  of  dishonor,  or  he  may  resort  to  any  or  all  of  the  other 
indorsers  -or  prior  parties  intermediate  between  him  and  the 
acceptors,  whose  names  appear  upon  the  bill,  giving  to  each  of 
these  parties  respectively,  notice  of  dishonor  in  the  same  manner 
as  if  each  were  the  sole  indorser;  subject,  however,  to  this  qualifi- 
cation, that  the  holder  may  avail  himself  of  any  notice  which 
has  been  given  in  due  time  by  any  previous  indorser,  who,  at  the 
time  of  giving  such  notice,  was  under  liability  to  the  holder. 
Lysaght  v.  Bryant,  9  0.  B.,  46;  Harrison  v.  Ruscoe,  15  Mees.  & 
Wels.,  231;  Chapman  v.  Keane,  3  Ad.  &  E.,  193;  Mead  v.  Engs,  5 
Oow.,  303;  Stafford  v.  Yates,  18  Johns.,  327.  But  although 
notice  of  non-payment,  when  given  by  the  holder  of  a  note  to  an 
indorser,  will  inure  to  the  benefit  of  other  parties  to  the  paper, 
and  though  an  inability  to  learn  the  proper  place  for  giving  such 
notice  will  excuse  the  holder  from  giving  such  notice,  yet  such 
excuse  will  not  be  available  to  an  other  indorser  who  possesses 
the  necessary  information.  Beale  v.  Parrish,  6  E.  P.  Smith,  407. 
But  such  ignorance  excuses  the  giving  of  notice  so  long  only 
as  the  cause  continues,  and  whenever  the  party  has  the  proper 
information  for  correctly  serving  the  notice,  a  duty  arises  which 
requires  a  proper  service,  and  if  it  is  omitted,  the  holder  will  be 
held  responsible  in  the  same  manner  as  though  negligent  in  the 
first  instance.  lb. 

Where  a  bill  or  note  is  indorsed  by  several  indorsers,  each  of 
them  is  liable  thereon  in  the  order  in  which  his  name  stands  on 
the  instrument,  and  any  one  of  the  latter  indorsers  may  take 
up  the  note  at  maturity  and  maintain  an  action  against  any  one 
of  those  who  indorsed  before  he  did.  Bradford  v.  Corey,  5  Barb., 
461;  Leonard  v.  Barker,  5  Denio,  220;  Corey  v.  White,  3  Barb.,  12; 
Barker  v.  Cassidy,  16  Barb.,  177;  Hays  v.  Phelps,  1  Sandf.,  64. 
But  a  subsequent  indorser  cannot  maintain  a  joint  action  against 
prior  indorsers  who  indorsed  severally,  if  the  action  is  brought 
against  them  for  the  recovery  of  money  paid  for  them  by 
the  plaintiff.  Barker  v.  Cassidy,  16  Barb.,  177.  Nor  can  the 
payee  and  first  indorser  of  a  note  recover  against  a  second  or 
subsequent  indorser  thereof,  either  in  an  action  upon  the  note 
itself,  or  upon  allegation  and  proof  of  a  verbal  agreement  which 
was  to  render  such  second  or  subsequent  indorser  liable  to  the 
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first  indorser.  Hauck  v.  Rund,  1  Bosw.,  431 ;  Bradford  v.  Martin, 

3  Sandf.,  647;  Lester  v.  Paine,  39  Barb.,  616.  And  it  will  not 
make  any  difference  as  to  the  rule,  even  where  the  second  indorser 
put  his  name  on  the  note.before  the  first  indorser  did.  lb. 

The  holder  of  a  bill  or  note  ought  to  give  notice  of  its  dis- 
honor to  all  the  parties  to  whom  he  intends  to  look  for  payment; 
but  it  will  be  sufficient  if  he  gives  due  notice  to  his  immediate 
indorser  for  the  purpose  of  charging  him ;  and  it  is  the  business 
of  each  indorser  to  see  that  bis  immediate  indorser  is  properly 
notified.  Morgan  v.  Woodworth,  3  Johns.  Oas.,  89 ;  Bank  of  Utica, 
v.  Smith,  18  Johns.,  230;  Bank  of  U.  S.  v.  Davis,  2  Hill,  451.a  If 
the  holder  is  not  satisfied  with  the  responsibility  of  his  immediate 
indorser,  his  proper  course  is  to  give  notice  to  all  the  parties  to 
whom  he  intends  to  look  for  indemnity  on  the  instrument.  If  a 
note  is  indorsed  by  a  firm,  notice  to  one  partner  is  notice  to  all 
of  them.  Willis  v.  Green,  5  Hill,  232 ;  Bank  of  Chenango  v.  Boot, 
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SECTION  I. 

WHAT  A   SALE   IS. 

A  sale  is  an  agreement  by  which  the  title  or  ownership  of  pro- 
perty is  transferred  from  one  person  to  another  for  a  legal  con- 
sideration. In  all  contracts  of  sale,  it  is  an  agreement  to  transfer 
property  for  money,  or  for  a  price  payable  in  current  money. 
An  agreement  to  barter  or  exchange  property  is  not  in  strictness 
a  sale,  but  an  exchange.  The  rules  of  law,  however,  are  alike  in 
all  cases,  whether  the  contract  is  one  of  sale,  or  of  exchange ; 
and  the  only  difference  is,  that  the  transfer  of  the  property  from 
one  to  the  other  is  a  transaction  in  which  each  agrees  to  accept 
of  property  instead  of  money  as  an  equivalent  for  the  property 
transferred.  In  sales,  the  person  who  transfers  the"  property  is 
called  the  vendor  or  seller  ;  while  the  person  who  receives  it,  and 
agrees  to  pay  the  price,  or  pays  it,  is  called  the  buyer,  purchaser, 
or  vendee. 

It  is  not  always  easy  to  determine  whether  a  given  transaction 
is  a  sale,  even  when  it  is  clear  that  it  is  not  a  contract  of  barter 
or  exchange.  There  are  cases  in  which  the  transaction  may  be  a 
bailment  of  property  instead  of  a  sale  of  it,  and  this  distinction 
is  sometimes  of  very  great  importance  to  the  rights  of  the  con- 
tracting parties. 

In  all  contracts  of  sale,  there  must  be  an  intention  on  the  part 
of  the  parties,  that  the  title  to  the  property  sold,  shall  pass  from 
one  to  the  other,  and  that  the  price  shall  be  payable  absolutely  ; 
though  there  may  be  conditional  sales,  as  will  be  seen  hereafter, 
and  that  will  not  affect  the  rule  already  stated,  so  far  as  it  relates 
to  the  i  question  whether  a  given  transaction  is  a  sale,  or  a  bail- 
ment of  property.    The  defendants  having  received  a  quantity 

(a)  Note  225. 
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of  leather  from  the  plaintiff,  gave  a  receipt  in  these  words  : 
"  Received  the  following  leather,  &c,  which  we  agree  to  pay  I'm 
at  the  following  rate  :  one  shilling  deduction  to  be  male  on  each 
side  of  upper  leather  from  the  price  above,  and  two  shillings  per 
pound  for  the  sole  leather,  with  the  privilege  of  returning  any 
quantity  of  the  said  leather,  which  may  remain  on  hand  when  the 
settlement  is  made."  It  was  held,  that  this  was  a  sale  of  the 
leather  to  the  defendants,  and  not  a  delivery  to  them  to  sell  on 
commission,  and  that  parol  evidence  was  inadmissible  to  explain 
the  transaction.  Marsh  v.  Wickham,  14  Johns.,  167. 

The  defendant,  who  owned  a  flouring  and  custom  mill,  con- 
tracted to  "take"  the  wheat  of  the  plaintiffs,  which  was  to  be 
of  good  merchantable  quality,  and  to  "  give  "  them  one  barrel  of 
superfine  flour,  at  his  mill,  for  every  four  thirty-six  sixtieths 
bushels.  He  was  to  pack  the  flour  in  first  rate  barrels,  and  war- 
rant it  to  pass  inspection ;  one-half  of  the  flour  to  be  delivered 
on  a  given  day,  and  the  other  half  on  a  given  day  later,  or  as 
much  sooner  as  he  could  make  it ;  this  was  held  to  be  a  sale  of 
the  wheat,  and  not  a  bailment,  and  that  the  destruction  of  the 
mill  and  the  wheat  did  not  excuse  the  defendant  from  delivering 
the  flour.  Norton  v.  Woodruff,  2  Oomst.,  153,  and  note,  Id.,  586. 
So,  where  a  contract  was  made  between  a  miller  and  other  per- 
sons, for  the  manufacture  of  wheat  into  flour,  he  engaging  on 
his  part  for  every  four  bushels  and  fifty-five  pounds  of  wheat 
received,  to  deliver  one  barrel  of  superfine  flour,  and  there  was 
no  stipulation  or  understanding  that  the  wheat  delivered  should 
be  kept  separate  from  other  grain,  or  that  the  identical  wheat 
should  be  returned  in  the  form  of  flour,  this  was  held  to  be  a  sale 
and  not  a  bailment  of  the  wheat.  Smith  v.  Clark,  21  Wend.,  83  ; 
Baker  v.  Woodruff,  2  Barb.,  520.  The  owner  of  a  farm  leased  it, 
with  the  cows  and  sheep  then  on  it,  to  a  tenant  for  the  term  of 
five  years,  at  a  certain  annual  rent,  and  the  lease  provided  that 
cows  of  equal  age  and  quality  should  be  returned  to  the  land- 
lord, at  the  end  of  the  term,  and  also  the  sheep ;  this  is  a  sale  of 
the  sheep  and  cows,  and  a  creditor  of  the  tenant  may  levy  upon 
them,  and  sell  them.  Carpenter  v.  Griffin,  9  Paige,  310 ;  Wilson 
v.  Finney,  13  Johns.,  358. 

A  receipt  in  these  words:  "Eec'd  of  J.  W.  3  barrels  of  white- 
fish,  to  be  paid  for  when  sold,  at  six  dollars  per  barrel,"  is  evidence 
of  a  sale  of  the  fish,  at  the  price  specified,  and  not  a  bailment. 
And  after  a  lapse  of  three  years  and  a  half  a  sale  of  the  fish  will 
be  presumed  to  have  been  made  by  the  person  to  whom  they 
were  delivered,  especially  when,  they  were  bought  to  be  sold 
again,  and  the  vendor  may  recover  without  proving  an  actual 
sale  of  the  fish  by  the  vendee.  McArthur  v.  Wilder,  3  Barb.,  66. 
The  case  of  Seymour  v.  Brown,  19  Johns.,  44,  has  been  repeat- 
edly overruled.  See  Mallory  v.  Willis,  4  Oomst.,  76,  90 ;  Baker  v 
Woodruff,  2  Barb.,  520,  524;  S.  C,  2  Oomst.,  153,  157. 
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section  n. 

WHAT   IS   A  BAILMENT  INSTEAD  OF  A  SALS. 

There  is  class  of  cases  which  will  show  that  some  transactions 
are  regarded  as  bailments  and  not  as  sales  of  property.  Where 
a  brewer  sold  and  delivered  sixty-seven  barrels  of  ale,  bearing 
his  brand,  to  a  retailer,  upon  an  agreement  that  the  barrels 
should  be  returned  after  the  ale  was  drawn,  but  that  if  any  of 
them  were  not  returned,  the  retailer  should  pay  two  dollars  a 
piece  for  the  barrels,  it  was  held  that  the  property  in  the  barrels 
remained  in  the  vendor,  and  that  the  specification  of  their  value 
operated  not  to  give  an  election  to  the  vendee  to  retain  them  at 
that  price,  but  to  fix  the  damages  in  respect  to  such  as  he  might 
be  unable  to  return.  Westcott  v.  Thompson,  4  E.  P.  Smith,  363. 
And  where  the  purchaser  of  ale  in  barrels,  under  a  similar  con- 
tract, sold  a  portion  of  his  purchase  to  a  third  person,  with  a 
a  similar  understanding  as  to  the  return  of  the  barrels,  ,it  was 
held  that  the  first  vendor  might  recover  the  value  of  such  barrels 
from  the  third  person,  after  a  demand  of  the  barrels  and  a  refusal 
to  deliver  them.  Wescott  v.  Tilton,  1  Duer,  53. 

Where  sheep  are  let  for  a  year  for  a  pound  of  wool  a  head, 
and  the  identical  sheep  are  to  be  returned,  the  transaction  is  a 
bailment  and  not  a  sale,  and  therefore  the  title  to  the.  sheep 
remains  in  the  person  who  lets  them.  Surd  v.  West,  7  Oow.,  752. 
But  if  the  contract  is  in  the  alternative  that  the  same  sheep  may 
be  returned,  or  others  of  as  good  quality  may  be  substituted,  then 
the  transaction  is  a  sale.  lb.,  ante,  465.  The  plaintiffs  agreed  to 
deliver  good  merchantable  wheat  at  a  flouring  mill  carried  on  by 
the  defendant,  "  to  be  manufactured  into  flour."  The  defendant 
agreed  to  deliver  196  pounds  of  superfine  flour,  packed  in  barrels 
to  be  furnished  by  the  plaintiffs,  for  every  four  bushels  and  fifteen 
pounds  of  wheat.  He  was  to  be  paid  sixteen  cents  per  barrel, 
and  two  cents  extra  in  case  the  plaintiffs  made  one  shilling  net 
profit  on  each  barrel  of  flour.  The  defendant  was  to  guarantee 
the  inspection  of  the  flour.  The  plaintiffs  were  to  have  the 
"offals  or  feed,"  which  the  defendant  was  to  store  until  sold;  it 
was  held  that  this  transaction  was  a  bailment  and  not  a  sale  of 
the  wheat.  Mallory  v.  Willis,  4  Oomst.,  76.  Where  a  contract  is 
made  with  the  manufacturer  to  deliver  to  him  raw  materials 
which  he  is  to  return  manufactured,  the  contract  is  one  of  bail- 
ment and  not  one  of  sale,  and  the  title  to  the  article  manu- 
factured remains  in  the  original  owner.  If,  however,  the  contract 
simply  requires  the  return  of  a  manufactured  article  of  equal 
value,  then  it  is  one  of  sale,  and  the  title  of  the  raw  material  is 
changed.  Foster  v.  Pettibone,  3  Seld.,  433;  Hyde  v.  CooTcson,  21 
Barb.,  92;  Smith  v.  James,  7  Oow.,  328;  Bightmyer  v.  Raymond, 
12  Wend.,  51 ;  Pierce  v.  Schenck,  3  Hill,  28.  Where  one  person 
receives  a  stock  of  goods  from  an  other,  upon  an  agreement  to 
sell  and  account  for  the  goods  to  the  owner,  or  to  return  the 
same  as  good  as  when  taken,  with  interest,  and  the  person  who 
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is  to  thus  sell  and  account,  &c,  is  to  use  the  wagon  and  sleigh  of 
the  person  who  furnishes  the  goods  in  making  the  sales,  the 
transaction  is  a  bailment  and  not  a  sale,  and  the  title  of  the  goods 
remains  in  the  bailor.  Morss  v.  Stone,  5  Barb.,  516. 

section  m. 

SALES    IN    GROSS. 

Property  is  sometimes  sold  in  gross,  as  when  certain  specified 
property  is  sold  by  the  quantity,  without  weighing,  measuring, 
&c,  at  a  price  agreed  upon  for  the  whole  quantity.  And  such 
sales  are  as  valid  as  any  other.  Where  a  person  who  has  sold 
cattle  at  a  fixed  price  per  pound,  the  weight  to  be  afterwards 
ascertained,  voluntarily  relinquishes  his  right  to  have  them 
weighed,  and  agrees  to  accept  a  sum  in  gross,  rather  than  be  at 
the  trouble  of  weighing  them,  and  putting  the  purchaser  to  incon- 
venience and  expense,  or  delay  him  in  getting  the  property  to 
market,  and  the  sum  thus  agreed  on  is  paid  to  him ;  he  cannot 
afterwards  in  the  absence  of  any  fraud  on  the  part  of  the  pur- 
chaser, maintain  an  action  against  him,  to  recover  the  difference 
between  the  gross  sum  received,  and  the  value  of  the  cattle  by 
weight,  at  the  price  originally  stipulated ;  and  even  though  the  pur- 
chaser has,  before  the  making  of  the  second  agreement,  ascertained 
the  exact  weight  of  the  cattle,  in  the  absence  of  the  vendor,  and  also 
conceals  from  him  the  fact  that  the  cattle  have  been  weighed,  that 
will  not  constitute  a  fraud  for  which  an  action  will  lie,  so  long 
as  the  purchaser  neither  says,  nor  does  anything  to  mislead  or 
deceive  the  vendor  in  respect  to  the  actual  weight.  Gage  v.  Parker, 
25  Barb.,  141."  But  where  a  contract  of  this  nature  is  made 
upon  an  assumed  state  of  facts  in  relation  to  which  there  is  a 
mutual  mistake,  the  contract  is  not  binding.  And  where  a  con- 
tract was  made  for  the  sale  and  delivery  of  a  quantity  of  oats,  at 
a  specified  price  per  bushel,  and  a  portion  of  them  was  measured 
out  in  pursuance  of  the  agreement,  and  the  parties  both  assumed 
that  a  given  number  of  bushels  had  been  measured  out,  and  they 
then  mutually  agreed  to  guess  at  the  remainder  of  the  oats,  and 
to  call  them  a  specified  number  of  bushels,  at  which  they  were  to 
be  sold,  "hit  or  miss,"  but  the  estimate  of  the  quantity  which 
had  already  been  measured  out,  was  founded  upon  a  mutual  mis- 
take of  the  parties,  in  estimating  that  the  tallies  of  the  measuring 
agent  represented  half  bushels,  and  not  whole  bushels,  in  conse- 
quence of  which  error,  there  had  been  a  mistake  of  the  parties  as 
to  the  quantity  which  had  been  actually  measured  out  previous  to 
the  agreement  to  sell  the  remainder  of  the  oats  in  gross;  and 
it  was  held,  that  the  purchaser  was  entitled  to  recover  the  money 
which  he  had  overpaid  in  consequence  of  the  mistake.  Wheadon 

v.  Olds,  20  Wend.,  174. 

(a)  Note  226. 
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SECTION  IV. 

REQUISITES   OF   A   VALID    SALE. 

To  constitute  a  valid  sale  several  things  are  necessary.  There 
must  be  proper  parties ;  a  thing  which  is  the  object  of  the  con- 
tract; a  price  agreed  upon  or  a  price  to  be  regulated  by  the 
actual  value,  and  the  consent  of  the  parties  to  the  contract. 
There  cannot  be  a  valid  contract  of  sale  unless  it  is  made  by  per- 
sons who  have  legal  capacity  to  make  a  contract.  The  general 
rule  is,  that  all  persons  of  full  age  and  of  sound  mind  can  make 
a  valid  contract.  There  are  some  instances  in  which  contracts  for 
the  sale  of  necessaries  may  be  enforced  against  infants,  &c.  The 
manner  of  giving  assent  to  contracts  has  been  already  explained, 
ante,  111;  and  so  as  to  consideration,  ante,  85.  There  is  no  contract 
of  sale  if  there  is  a  material  difference  between  the  note  of  the 
bargain  delivered  by  a  broker  to  the  vendee,  and  that  delivered 
to  the  vendor.  Peltier  v.  Collins,  3  Wend.,  459 ;  Suydam  v.  Glwrk, 
2  Sandf.,  133.  And  where  the  contract  is  a  verbal  one,  and  the 
/  parties  disagree  as  to  a  material  portion  of  the  terms  of  such  con- 
tract, there  will  not  be  a  contract  of  sale,  unless  the  party  who 
I  claims  that  a  sale  was  made,  can  establish  by  evidence  to  the 
satisfaction  of  a  jury,  or  a  justice  sitting  instead  of  a  jury,  thatthere 
:  was  a  mutual  assent  to  the  terms  of  the  contract  of  the  character 
claimed  by  the  party  who  seeks  to  enforce  the  agreement. 

This  rule  relates  to  express  contracts,  as  distinguished  from 
implied  ones ;  because,  when  there  has  been  a  sale  and  delivery 
of  property  without  any  agreement  as  to  price  or  time  of  payment, 
the  law  will  determine  the  rights  of  the  parties ;  since,  in  that  case, 
the  price  will  be  due  immediately,  in  the  absence  of  any  agree- 
ment to  give  a  credit ;  and  the  value  will  be  determined  by  the 
usual  market  price  of  similar  articles  in  the  vicinity  or  market, 
which  will  be  established  by  the  evidence. 

When  it  is  claimed  that  property  has  been  sold  to  the  defendant, 
the  burden  of  proving  that  fact  clearly,  lies  upon  the  plaintiff; 
and  where  a  contract  was  made  by  the  defendant  with  one  B.  to 
build  a  house  and  finish  it  for  the  defendant,  for  which  B.  was 
to  furnish  the  mantels,  and  the  defendant  addressed  a  note  to  B., 
saying,  "I  want  mantels  for  my  house  precisely  like  those  ordered 
by  Mr.  Burton  from  Messrs.  Murphy  &  Dimond,  also  tiling.  Will 
you  have  the  same  ordered  at  once  ?"  This  note  was  delivered  by 
B.  to  the  plaintiffs  (Murphy  &  Dimond),  who  furnished  the  man- 
tels, and  the  same  were  sent  to  the  defendant's  house  and  put  into 
it.  It  was  held  that  the  plaintiffs  had  no  right  to  treat  the  paper 
as  an  order  addressed  to  them,  nor  to  rely  upon  it  as  the  evidence 
of  B.'s  authority  as  the  defendant's  agent;  and  that  there  was  no 
contract  between  the  plaintiffs  and  the  defendant,  and  that  the 
latter  was  not  liable  to  pay  for  the  goods.  Murphy  v.  Winchester, 
35  Barb.,  616.  A  contract  of  sale  may  be  made  by  a  duly  author- 
ized agent  of  either  of  the  parties,  in  the  same  manner  that  any 
other  contract  may  be  made  by  an  agent  for  his  principal.  -  A 
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principal,  when  discovered,  is  liable  on  the  contract  of  his  agent, 
"where  the  goods  are  bought  by  an  agent,  who  does  not  disclose  the 
name  of  his  principal  at  the  time  of  the  purchase;  and  where 
the  name  of  the  principal  is  disclosed  after  the  sale,  so  as  to  give 
a  right  of  action  by  the  vendor  against  him  for  the  price  of  the 
goods  sold,  the  principal  may,  on  his  part,  maintain  an  action 
against  the  vendor,  for  a  violation  of  his  part  of  the  agreement ;  as 
for  instance,  a  breach  of  warranty.  Beebe  v.  Robert,  12  Wend., 
413;  Nelson  v.  Cowing,  6  Hill,  336;  Andrews  v.  Kneeland,  6  Cow., 
354;  Hplman  v.  Dord,  12  Barb.,  336;  Milhwrn  v.  Belloni,  34 
Barb.,  607;  ante,  215,  246. 

Contracts  in  reference  to  sales  of  personal  property  may  relate 
to  property  then  in  existence,  or  to  articles  which  are  to  be  sub- 
sequently procured  or  manufactured."  Some  agreements  transfer 
the  title  at  once,  and  others  provide  for  a  future  transfer  of  the 
title.  This  subject  will  be  discussed  in  a  subsequent  place  when 
treating  of  sales  as  absolute,  or  as  executory. 

SECTION  V. 

MUST   BE   A   SUBJECT   MATTER   OF   SALE. 

When  the  parties  are  negotiating  in  relation  to  property  which 
is  supposed  to  be  in  existence,  and  with  the  intention  of  transfer- 
ring the  title  immediately,  it  is  important  that  such  property 
should  then  be  in  existence.  If  a  contract  is  made  for  the  sale  of 
a  horse,  cow  or  sheep,  and  at  the  time  of  making  the  contract 
of  sale  such  horse,  &c,  is  dead ;  or  if  a  contract  is  made  for  the  sale 
of  merchandise,  or  personal  property,  which,  at  the  time  of 
making  the  contract  is  destroyed  by  fire  or  otherwise,  the  con- 
tract will  be  entirely  void,  if  the  parties  were  ignorant  of  the  death 
or  destruction  of  the  property  at  the  time  of  making  the  contract? 

If  a  substantial  portion  of  the  property  is  destroyed,  or  non- 
existent, at  the  time  of  the  sale,  and  the  parties  suppose  that  it 
is  existent,  the  buyer  may  rescind  the  contract  if  he  elects  to 
do  so,  or  he  may  if  he  chooses  accept  the  portion  of  it  which  can 
be  delivered,  on  paying  the  price  agreed  upon  for  the  whole 
property.  The  vendor  cannot  compel  a  purchaser  to  accept  a 
portion  of  the  property  sold,  although  a  portion  of  it  is  destroyed 
by  accident.  Nothing  less  than  a  full  performance  of  the  con- 
tract on  his  part  will  be  excused  in  such  a  case.  Ante,  114,  176. 

The  rights  of  the  purchaser  are  fully  protected  by  this  rule, 
since  he  may  rescind  the  contract  if  he  chooses,  or  he  may 
receive  such  portion  of  the  property  as  is  still  in  existence,  on 
paying  the  contract  price  for  the  whole.  It  might  be  supposed 
that  either  the  vendor  or  the  purchaser  might  elect  to  have  that 
portion  of  the  property  delivered  which  is  capable  of  delivery,  by 
making  a  proportionate  deduction  from  the  entire  price,  but  it  is 
evident  that  such  a  rule  would  authorize  either  party  to  compel 
the  other  to  perform  an  agreement  which  he  never  made;  and  it 
is  no  part  of  the  province  of  the  law  to  make  contracts  for  parties, 
but  merely  to  enforce  such  contracts  as  they  may  have  made  for 

{a)  Note  22?.        (6)  Note  228, 
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themselves.  This  rule  applies  to  those  cases  in  which  the  parties 
contract  for  the  sale  of  property  which  is  supposed  to  be  existent; 
but  we  shall  see  in  a  subsequent  place  that,  when  the  contract 
relates  to  a  future  delivery  of  property  which  is  to  be  subse- 
quently made  or  purchased,  the  vendor  will  not  be  excused  from 
performance  of  his  contract  on  account  of  a  destruction  of  the 
property  which  he  may  have  made  or  purchased  for  the  fulfillment 
of  Ms  contract.  In  such  a  case,  the  vendor  takes  all  this  risk  by 
the  terms  of  his  agreement,  and  he  is  liable  to  damages  for  its 
non-performance,  notwithstanding  his  inability  to  perform  it  may 
have  been  caused  by  accident  or  otherwise.  The  law  requires 
him  to  take  all  such  risks  into  account  when  he  makes  his  con- 
tract. But  when  a  contract  is  made  for  the  sale  of  property 
which  is  destroyed,  although  it  is  supposed  to  be  existent,  there 
is  such  a  mutual  mistake  of  facts  as  to  excuse  either  party  from 
performing  it,  with  the  single  exception,  that  in  case  of  a  partial 
destruction  of  the  property,  the  purchaser  may  elect  to  accept 
that  portion  which  remains,  by  paying  the  entire  price  which 
was  to  be  paid  for  all  the  property  purchased.  In  such  a  case, 
the  vendor  cannot  refuse  to  deliver  such  portion  of  the  property 
as  he  has,  since  he  was  bound  to  deliver  that  together  with  the 
portion  which  may  have  been  destroyed ;  and  if  the  purchaser 
will  accept  a  portion  of  the  property,  and  pay  the  full  contract 
price  therefor,  without  a  delivery  of  the  residue,  the  vendor  has 
no  cause  of  complaint. 

Every  species  of  personal  property  is  a  subject  of  sale ;  and  so 
are  nearly  all  choses  in  action,  whether  arising  upon  contract  or 
upon  tort ;  though  the  transfer  of  a  chose  in  action  is  more  pro- 
perly called  an  assignment,  than  a  sale  of  it.  The  subject  of 
assignments  of  choses  in  action  will  be  found  elsewhere  dis- 
cussed. Ante,  91,  94.  Before  the  title  to  personal  property  can 
pass  by  a  sale,  there  must  be  such  a  specification,  description,  or 
separation,  of  some  particular  articles,  or  quantities  of  things, 
that  they  can  be  identified  from  all  other  articles ;  though  there 
are  perhaps  some  apparent  exceptions  to  this  rule  in  relation  to 
a  sale  of  grain,  &c,  when  a  sale  is  made  of  a  portion  of  a  large 
quantity  contained  in  a  warehouse,  &c.  The  cases  will  be  noticed 
when  treating  of  delivery  of  property,  &c. 

SECTION  VI. 

MAT  BE  VALID  CONTRACT  OF  SALE  ALTHOUGH  TITLE  DOES  NOT  PASS. 

It  is  important  to  observe  that  there  may  be  a  valid  contract 
of  sale  in  relation  to  personal  property,  although  the  title  may 
not  pass  to  any  particular  articles  which  are  the  subject  of  the 
contract.  There  may  be  a  valid  contract  by  which  one  person 
agrees  to  sell  and  deliver  property  at  a  future  time.  The  con- 
tract of  sale  is  binding  from  the  time  it  is  made,  and  the  post- 
ponement of  the  delivery  is  the  only  difference  from  an  ordinary 
sale.  Where  a  contract  of  sale  relates  to  property  which  the 
vendor  is  to  make  or  purchase,  and  then  deliver  it  at  a  future 


SALE.  471 

time,  the  title  to  the  property  will  not  pass  until  a  delivery  of 
it ;  but,  if  the  property  is  not  delivered  at  the  time  and  in  the 
manner  specified  in  the  contract  of  sale,  the  purchaser  may 
maintain  an  action  against  the  vendor  for  the  recovery  of 
damages  for  the  breach  of  such  contract.  There  is  one  impor- 
tant distinction  between  such  contracts  of  sale  for  a  future 
delivery  of  the  property,  and  those  cases  in  which  the  title  passes 
at  once  on  the  sale ;  for,  in  those  cases  in  which  the  title  does 
not  pass  until  delivery  of  the  property,  any  loss  which  occurs 
before  delivery,  will  fall  upon  the  vendor,  Joyce  v.  Adorns,  4  Seld., 
291 ;  while  in  those  cases  in  which  the  title  to  the  property  passes, 
the  loss  will  fall  upon  the  purchaser,  although  there  may  not  have 
been  an  actual  delivery  of  the  property. 

A  contract  for  the  sale  of  goods,  to  be  delivered  at  a  future 
day,  is  not  invalidated  by  the  circumstance  that  at  the  time  of 
the  making  of  the  contract,  the  vendor  neither  has  the  goods  in 
his  possession,  nor  has  entered  into  any  contract  to  buy  them, 
nor  has  any  reasonable  expectation  of  becoming  possessed  of 
them  at  the  time  appointed  for  delivery,  otherwise  than  by  pur- 
chasing them  after  making  the  contract.  Stanton  v.  Small,  3 
Sandf.,  230 ;  Cassard  v.  Hinman,  1  Bosw.,  207. 

But  although  such  a  contract  may  be  valid  on  its  face,  yet  if  it 
was  the  intention  and  understanding  of  the  parties  when  it  was 
made  that  the  goods  should  not  be  delivered,  but  that  the  differ- 
ence between  the  market  price  on  the  day  of  delivery  and  that 
stipulated  in  the  contract  should  be  paid  by  one  of  the  parties  to 
the  other,  according  as  such  contract  price  might  exceed  or  fall 
short  of  that  stipulated,  the  contract  is  not  a  legitimate  mercan- 
tile speculation,  but  is  a  mere  wager,  and  as  such  is  void  under  the 
statute.  2  R.  S.,  980,  §  8,  5th  ed. ;  1  E.  S.,  662,  §  8,  1st  ed. ;  Cas- 
sard v.  Hinman,  1  Bosw.,  207.  Whether  such  was  the  intention 
of  the  parties  is  a  question  of  fact,  which,  in  an  action  for  a 
breach  of  the  contract  in  which  a  defense  under  the  statute  is  set 
up,  must  be  determined  by  the  jury  or  justice  upon  extrinsic 
evidence;  and  the  admission  of  such  proof  is  not  a  violation  of 
the  rule  that  forbids  the  introduction  of  parol  evidence  to  contra- 
dict or  vary  the  terms  of  a  written  agreement.  lb.  The  statute 
in  relation  to  stock-jobbing  has  been  repealed.  2  E.  S.,  980,  §§  6, 
7,  5th  ed. ;  Laws  1858,  chap.  134. 

In  every  sale  it  is  essential  that  there  should  be  some  price  pay- 
able for  the  property  sold,  and  that  price  may  be  agreed  upon 
between  the  parties,  or  they  may  agree  to  refer  the  decision  of 
that  question  to  a  third  person,  or  it  may  be  agreed  to  be  left  to 
the  market  price,  or  the  price  may  be  left  entirely  undetermined, 
in  which  case  the  vendor  will  be  entitled  to  recover  the  actual 
value  of  the  property  sold. 

Upon  a  bargain  and  sale  of  goods  for  cash,  the  vendee  wok 
possession  of  them,  but  the  vendor  obtained  a  redelivery  of  them 
by  an  action  of  replevin,  and  this  was  held  to  be  a  disaffirmance 
of  the  sale,  and  evidence  in  bar  of  a  subsequent  action  for  the  pur- 
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chase-money.  Morris  v.  Bexford,  4  E.  P.  Smith,  552.  The  vendor 
having  elected  the  one  remedy,  his  right  to  pursue  the  other  is 
extinguished.  lb.  Where  a  contract  is  made  for  the  sale  of  an 
article  of  merchandise  at  a  stipulated  price,  although  the  contract 
be  void  by  the  statute  of  frauds,  yet  the  price  agreed  upon  may  be 
recovered  if  the  articles  are  subsequently  delivered  and  accepted 
by  the  vendee.  Sprague  v.  Blake,  20  Wend.,  61 ;  McKnight  v. 
Dunlop,  1  Seld.,  537;  Sale  v.  Darragh,  2  Hilt.,  184.  So,  in  such 
a  case,  if  there  is  a  partial  delivery  and  acceptance  of  the  pro- 
perty, that  will  render  the  contract  valid,  so  that  either  party 
may  maintain  an  action  against  the  other  for  the  recovery  of 
damages  for  a  breach  of  the  contract,  either  by  refusing  to 
deliver  the  balance  of  the  property  sold,  or  by  refusing  to  pay 
the  purchase  price.  lb. 

Where  a  vendor  agrees  to  furnish  the  vendee  with  a  specified 
quantity  of  goods,  in  each  of  three  successive  months,  which  the 
vendee  wishes  to  use  as  he  wants  or  needs  them  in  the  course  of 
his  business,  and  the  vendor  furnishes  a  portion  of  the  goods  less 
than  the  entire  quantity,  which  the  vendee  uses,  this  using  of  the 
goods  will  not  be  a  waiver  of  the  vendor's  breach  of  the  agree- 
ment. Qatlin  v.  Tobias,  12  E.  P.  Smith,  217.  Such  a  breach  will 
be  a  bar  to  the  vendor's  action  for  the  recovery  of  the  purchase 
price.  lb.  In  such  cases  the  vendee  is  not  bound  to  retain  that 
portion  of  the  goods  delivered,  for  the  purpose  of  ascertaining 
whether  the  vendor  will  deliver  the  entire  quantity ;  and  using 
the  goods  delivered  is  no  waiver  of  the  defense  that  the  vendor 
has  failed  to  perform  his  agreement.  lb.;  and  see  ante,  114,  176. 

In  an  action  to  recover  the  purchase  price  of  personal  property 
sold,  the  purchaser  may  recoup  such  damages  as  he  may  be 
entitled  to  on  account  of  a  breach  of  warranty,  or  for  a  fraud 
committed  by  the  vendor  in  relation  to  the  property.  See  title 
"  Recoupment." 

The  rights  of  parties  are  frequently  very  materially  affected  by 
the  character  of  the  contract  of  sale. 

Contracts  of  sale,  like  any  other  contracts,  may  be  absolute  or 
conditional,  executory  or  executed,  express  or  implied.  When 
the  contract  is  absolute  and  it  is  executed  by  a  delivery  of  the 
,  property  sold  to  the  vendee,  the  title  to  such  property  is  vested 
in  such  vendee.  If  the  sale  is  conditional  and  the  vendee  is  to 
perform  some  act  before  the  title  is  to  vest  in  him,  such  title  will 
not  pass  to  him  until  the  condition  is  performed,  unless  the 
vendor  in  some  manner  waives  the  performance  of  the  condition. 
The  nature  of  the  contract  depends  entirely  upon  the  agreement 
of  the  parties. 

There  are  many  instances  in  which  not  only  the  parties  to  the 
contract  are  interested  in  the  character  of  the  agreement,  but 
third  persons  may  also  be  affected  by  its  nature.  If  the  title  to 
the  property  does  not  pass  by  the  agreement,  and  there  is  no 
agreement  that  the  vendee  shall  have  possession  of  it,  then  the 
vendor  is  entitled  to  the  possession  of  it ;  it  is  liable  to  seizure 
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by  his  creditors;  and  he  may  transfer  the  title  to  it  to  a  third  per- 
son. On  the  other  hand,  if  the  title  does  pass,  and  the  vendee 
is  entitled  to  the  possession,  he  may  claim  such  possession,  and 
enforce  it  by  action ;  the  property  may  be  seized  by  the  creditors 
of  the  vendee;  and  he  may  transfer  the  title  to  a  third  person. 

Where  property  is  to  be  manufactured  by  the  vendor,  or  is  to 
be  purchased  by  him,  for  the  purpose  of  performing  the  contract 
at  a  future  time,  the  general  rule  is,  that  the  title  does  not  pass 
until  a  delivery  of  the  property. 

If  it  is  the  agreement  and  the  intention  of  the  parties,  that 
the  title  shall  pass  immediately,  and  the  property  is  in  existence 
and  owned  by  the  vendor  at  the  time  of  the  sale,  then  the  title 
will  pass  immediately,  whether  the  property  is  delivered  or  not, 
if  the  contract  is  sufficient  in  legal  form  and  effect.  The  cases 
which  relate  to  the  laws  of  sales  are  very  numerous,  and  a  refer- 
ence will  now  be  made  to  some  of  those  which  are  most  frequently 
useful  in  practice.  "  Independently  of  the  statute,  any  words 
importing  a  bargain,  whereby  the  owner  of  a  chattel  signifies 
his-  willingness  and  consent  to  sell,  and  whereby  an  other  person 
shall  signify  his  willingness  and  consent  to  buy  it,  in  presenti,  for 
a  specified  price,  would  be  a  sale  and  transfer  of  the  right  to  the 
chattel.  To  avoid  frauds  and  perjuries,  the  statute  requires 
either  that  the  possession  shall  pass,  or  that  something  shall  be 
given  in  earnest  to  bind  the  bargain,  or  that  some  note  or  memo- 
randum, in  writing,  of  the  bargain  be  signed  by  the  parties  or 
their  agents,  when  the  price  of  the  goods  and  merchandise  shall 
be  of  the  value  or  exceed  fifty  dollars.  Spencer,  J.  De  Fonclear 
v.  Shottenkirk,  3  Johns.,  174. 

Where  the  agreement  is  in  writing,  the  intention  of  the  parties, 
in  a  contract  of  sale,  must  be  collected  from  the  whole  instru- 
ment ;  and,  in  order  to  carry  that  intention  into  effect,  the  literal 
import  of  some  particular  words,  when  they  are  inconsistent 
with  the  intention  which  is  ascertained  from  the  whole  instru- 
ment, may  be  disregarded.  Kelley  v.  Upton,  5  Duer,  336.  The 
true  character  of  the  contract,  as  to  whether  it  is  an  executed  or 
an  executory  one,  depends  upon  the  proper  answer  to  the  ques- 
tion, whether  it  was  intended  to  vest  in  the  purchaser  a  present 
and  absolute  title  to  the  thing  sold.  lb.  When  the  delivery  of 
the  thing  sold,  and  the  payment  of  the  price,  are  to  be  simulta- 
neous acts,  the  title,  until  delivery  or  payment,  remains  in  the 
seller.  lb. 

A  contract  made  in  the  city  of  New  York,  for  the  sale  of  five 
hundred  bales  of  cotton,  to  be  delivered  on  its  arrival  at  New 
York  from  New  Orleans,  at  any  time  between  the  date  of  the 
contract,  which  was  the  ninth  day  of  February,  and  the  first  day 
of  June  thereafter,  to  be  paid  for  in  cash  on  delivery,  the  cotton 
to  be  weighed,  and  two  per  cent  allowed,  is  an  executory  con- 
tract, and  the  title  to  the  cotton  does  not  pass.  The  word  sold 
at  the  commencement  of  such  a  writing,  means,  contracted  to  sell. 
Russell  v.  Nicoll,  3  Wend  ,  112. 
Wait    60 
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The  defendants  agreed,  by  a  written  contract,  to  deliver  thirty 
thousand  spruce  plank;  and,  in  the  same  contract  they  also 
agreed  to  deliver  to  the  plaintiff,  in  addition,  all  the  merchant- 
able plank,  of  the  description  and  proportions  therein  mentioned, 
which  the  defendants  might  saw  at  their  mill  during  the  ensuing 
winter,  to  be  delivered  at  E.  the  ensuing  summer  and  winter 
&c. ;  it  was  held,  that  this  agreement  did  not  require  the  defend- 
ants to  saw  any  plank  at  their  mill,  but  merely  that  they  should 
deliver  such  plank  as  they  might  saw  of  the  character  specified. 
Wemple  v.  Stewart,  22'Barb.,  155.  The  contract  was  executory, 
therefore,  and  it  was  also  optional  with  the  vendors  whether  they 
would  saw  and  deliver  the  planks. 

The  plaintiffs  executed  a  written  memorandum  importing  that 
they  had  sold  to  the  defendants  one  hundred  and  fifty  tons  of 
pig  iron,  of  a  certain  quality,  "  on  board  the  ship  S.,  it  being 
understood  by  both  parties  that  the  ship  was  then  at  sea.  This 
is  not  a  sale,  but  an  agreement  to  sell  the  iron  on  condition  that 
it  arrives  in  port ;  and  therefore,  when  the  ship  arrived  with  the 
quantity  of  iron  on  board,  but  which  was  of  a  quality  inferior  to 
that  specified,  it  was  held  that  the  contract  was  at  an  end,  and 
that  it  did  not  bind  either  party.  Shields  v.  Pettie,  4  Oomst.,  122 ; 
Russell  v.  Mcoll,  3  Wend.,  112. 

But,  where,  on  the  first  of  May,  1856,  the  defendants  entered 
into  an  executory  contract,  for  the  sale  to  the  plaintiffs  of  an 
invoice  of  sugar,  per  Anna  Kimball,  seven  hundred  tons,  more 
or  less,  to  arrive  on  or  before  the  first  of  August,  sugar  to  be  of 
current  quality,  &c.  The  sugar  had  then  been  shipped  on  board 
the  vessel,  and  was  on  its  way  to  this  country,  but  did  not  arrive 
until  after  the  first  of  August.  Part  of  it  was  damaged  on  the 
voyage,  and  the  residue  the  defendants  refused  to  deliver,  on  the 
ground  that  the  contract  was  at  an  end,  because  the  vessel  did 
not  arrive  within  the  time  specified ;  it  was  held  that  this  was  an 
absolute  sale ;  and  that  the  additional  clause  in  the  agreement, 
"  to  arrive  on  or  before  the  first  of  August,"  did  not  make  the 
sale  conditional,  depending  on  the  arrival  at  that  time.  Have- 
nieyer  v.  Cunningham,  35  Barb.,  515.  This  case  differs  from 
Russell  v.  Nicoll,  3  Wend.,  112,  because  in  that  case  the  cotton 
was  to  be  weighed,  &c,  before  delivery.  But  in  this  case  the 
court  held  the  sale  to  be  absolute,  and  they  said,  on  pages  519, 
520 :  "  There  are  two  clases  of  cases  in  which  the  designation  of 
the  time  of  arrival  in  such  contracts  has  been  held  to  be  a  con- 
dition precedent  to  the  obligation  to  perform.  One  of  these 
classes  is  where  the  contract  is  to  take  effect  on  arrival,  &c. 
The  other  is  where  the  article  sold  is  not  known  to  be  on  board 
of  any  vessel,  but  is  expected  by  some  vessel  to  arrive  at  a  par- 
ticular time.  In  both  classes  the  contract  is  held  to  be  condi- 
tional, depending  on  the  arrival  of  the  goods  at  the  time  stated." 
The  contract  in  this  case  was  for  the  sale  of  the  whole  invoice, 
more  or  less,  and  the  identification  did  not  require  any  separa- 
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tion,  measuring,  weighing,  &c,  and  the  title  passed  without  any 
actual  delivery. 

Toll  &  McArdle,  merchants  in  Ohio,  by  an  agreement  in  writ- 
ing, sold  to  the  plaintiff  one  hundred  and  seventy-four  sacks  of 
wool,  containing  about  thirty  thousand  pounds,  which  they  had 
previously  shipped  to  the  defendants,  in  New  York,  upon  the 
following  terms :  The  wool  to  be  weighed  in  New  York  by  a  city 
weigher;  the  plaintiff  to  pay  all  charges  for  transportation  and 
insurance,  and  for  storage  and  cartage  in  New  York,  and  none 
other ;  to  pay  thirty  cents  per  pound  for  the  wool,  and  sixty-two 
and  a  half  cents  a  piece  for  each  sack.  The  plaintiff  paid  three 
thousand  dollars  on  account,  and  agreed  to  pay  the  balance  on 
the  delivery  of  the  wool  to  him  in  New  York.  If  any  of  the 
wool  should  have  been  sold  by  the  defendants  before  the  agree- 
ment was  presented  to  them  in  New  York,  the  sale  to  the  plain- 
tiff was  to  be  limited  to  the  balance  in  their  hands ;  it  was  held 
that  this  agreement  was  executory  and  contingent,  and  transfer- 
red no  title  to  the  plaintiff  that  could  enable  him  to  maintain  an 
action  for  the  wrongful  conversion  of  the  property.  Chapman  v. 
Kent,  3  Duer,  224. 

The  acceptance  of  an  order  for  the  delivery  of  a  specified  quan- 
tity of  property,  which  is  accepted  by  the  person  upon  whom  it  is 
drawn,  does  not  operate  to  transfer  the  title  to  any  particular 
property,  nor  does  it  operate  as  a  sale  of  the  articles  specified. 
Such  an  acceptance  merely  amounts  to  a  promise  to  deliver  the 
property  at  a  future  time,  on  request.  It  is  a  special  undertaking, 
and  in  order  to  recover  upon  it,  the  payee  must  declare  upon  it 
as  such.  Burrall  v.  Jacot,  1  Barb.,  165. 

Where  A.  agreed  to  deliver  to  B.,  by  the  first  day  of  May,  from 
seven  hundred  to  one  thousand  barrels  of  meal,  for  which  B. 
agreed  to  pay  on  delivery,  at  the  rate  of  six  dollars  a  barrel,  and 
A.  delivered  seven  hundred  barrels,  and  also,  before  the  first  day 
of  May,  he  tendered  to  B.  three  hundred  barrels  more  to  make 
up  the  one  thousand  barrels,  which  B.  refused  to  accept;  it  was 
held  that  B.  was  bound  to  receive  and  pay  for  the  whole  thousand 
barrels;  that  it  was  optional  with  A.  to  deliver  any  quantity 
between  seven  hundred  and  one  thousand  barrels;  that  the  quan- 
tity was  optional  as  to  A.  only ;  and  that  the  law  holds  a  contract 
valid  which  is  optional  as  to  one  of  the  parties  and  absolute  as 
to  the  other.  Disborough  v.  Neilson,  3  Johns.  Oas.,  81 ;  Topping  v. 
Boot,  5  Cow.,  404. 

A.  bought  goods  of  B.  to  be  paid  for  in  the  note  of  0.  whom 
both  parties  supposed  to  be  solvent.  The  goods  were  delivered, 
and  immediately  thereafter  the  note  was  tendered ;  but,  rumors 
affecting  the  credit  of  0.,  having  in  the  meantime  arisen,  B. 
refused  to  receive  it.  A.  kept  the  note  in  his  possession  till  it 
was  destroyed  by  fire,  treating  it  as  the  property  of  B.,  and  pro- 
fessing to  hold  it  for  his  benefit,  though  having  made  a  qualified 
and  conditional  sale  of  the  note  to  a  fourth  party,  who  had 
notice  of  all  the  facts,  subject  to  revocation  if  A.  should  require 
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it  for  auy  purpose  in  the  anticipated  litigation  with  B. ;  it  was 
held  that  B.  could  at  any  time  accept  the  qote  in  payment  for 
the  goods,  and  maintain  an  action  thereon  against  the  maker, 
after  its  destruction,  without  indicating  the  acceptance  by  any 
other  act  than  that  of  commencing  the  action.  Bes  Arts  v.  Leg- 
gett,  2  E.  P.  Smith,  582. 

When  upon  the  trial  of  a  cause,  it  is  doubtful  upon  the  evi- 
dence whether  a  written  contract  for  the  sale  of  goods  signed  by 
the  vendor  and  delivered  to  the  purchaser,  was  delivered  abso- 
lutely or  conditionally,  the  question,  as  a  question  of  fact,  must 
be  submitted  to  the  jury  or  the  justice  in  their  place.  Scott  v. 
Pentz,  5  Sandf.,  572. 

So,  when  the  contract  is  a  verbal  one,  it  is  a  question  of  fact, 
upon  all  the  evidence,  whether  the  contract  was  executed  or  exe- 
cutory. Be  Bidder  v.  McKnight,  13  Johns.,  294.  When  a  condi- 
tion outside  of  the  contract  is  annexed  to  its  delivery,  the  purchaser 
must  be  allowed  a  reasonable  time  for  its  performance,  and  if 
within  that  time  he  tenders  a  performance,  the  agreement  becomes 
absolute.  Scott  v.  Pentz,  5  Sandf.,  572. 

Where  the  delivery  of  the  thing  sold,  and  the  payment  of  the 
price,  are  to  be  simultaneous  acts,  the  title,  until  delivery  or  pay- 
ment remains  in  the  seller.  Kelley  v.  Upton,  5  Duer,  336.  On  a 
sale  of  chattels  for  cash,  the  buyer  cannot  take  the  goods  or  sue 
for  them  without  payment;  and  where  the  vendor  sold  to  the 
plaintiff  a  quantity  of  hops,  to  be  paid  for  on  delivery,  and  the 
vendor  sent  the  hops  to  the  defendants,  who  were  forwarders  and 
warehousemen,  to  be  delivered  to  the  plaintiff  on  payment  of 
the  purchase  price  in  cash ;  it  was  held  that  the  title  did  not  pass 
before  payment,  and  that  the  plaintiff,  having  neglected  to  make 
payment  and  receive  the  hops  for  an  unreasonable  time  after 
being  notified  of  their  arrival,  could  not  maintain  trover,  against 
the  defendants,  who  shipped  them  to  an  other  market  in  pursu- 
ance of  the  orders  of  the  vendor.  Conway  v.  Bush,  4  Barb.,  564. 

Where  a  valid  contract  is  made  for  the  sale  and  delivery  of 
the  wheat  in  a  specified  boat  for  cash,  and  the  buyer  designates 
a  vessel  into  which  the  wheat  is  to  be  delivered,  and  the  seller 
accordingly  has  it  measured  as  is  customary  in  such  cases,  and 
placed  on  board  of  such  vessel,  and  sends  to  the  buyer  a  dupli- 
cate measurer's  return  or  certificate  of  the  quantity,  and  a  bill 
for  the  wheat  at  the  contract  price,  and  the  seller  thereupon  re- 
quests payment  from  the  buyer,  who  answers  that  he  will. pay  on 
Saturday  (the  second  day  thereafter),  and  the  seller  makes  no 
objection  thereto ;  and  where  there  is  no  fraud  in  making  such 
contract  or  obtaining  such  delivery,  a  person  in  good  faith,  ad- 
vancing money  on  the  same  day  to  such  buyer  on  the  security  of 
such  wheat,  and  on  the  faith  of  his  being  the  owner  thereof,  will 
obtain  a  valid  title  thereto  as  against  the  seller  to  the  extent  of 
such  advance;  although  such  buyer  fails  after  obtaining  such 
advance,  and  thus  becomes  unable  to  pay  to  the  seller  any  part 
of  the  contract  price.  Burbrow  v.  McBonald,  5  Bosw.,  130.    Such 
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a  delivery  being  all  the  delivery  which  the  parties  contemplated 
or  the  contract  required,  it  was  subject  to  no  condition  unless  it 
be  an  implied  one,  that  payment  be  made  if  demanded,  when  all 
the  wheat  was  delivered.  lb. 

A  sale  of  goods  by  contract  at  a  price  named,  less  a  per  cent- 
age  for  cash,  payable  on  a  day  specified,  is  a  sale  for  cash ;  and 
the  goods  are  to  be  delivered  and  the  price  paid  at  the  day  fixed. 
Crooks  v.  Moore,  1  Sandf.,  297.  A  sale  is  presumed  to  be  for 
cash,  unless  the  giving  of  a  credit  is  proved.  Pollock  v.  JEhle,  2  E. 
D.  Smith,  541.  Where  goods  are  sold  to  be  paid  for  on  delivery, 
if,  on  the  delivery  being  completed,  the  vendee  refuses  to  pay 
for  them,  the  vendor  may  resume  possession  of  them,  because 
he  has  a  lien  for  the  price,  unless  he  waives  it  by  giving  a  credit, 
and  if,  during  the  delivery  and  before  it  is  completed,  the  pur- 
chaser sells  or  pledges  the  goods  to  a  third  person,  for  a  valuable 
consideration,  but  without  notice  to  the  original  vendor,  the  lien 
of  the  vendor  will  not  be  affected,  and  he  may  recover  them  from 
such  subsequent  purchaser.  Palmer  v.  Hand,  13  Johns.,  434. 
Where  goods  are  sold,  to  be  paid  for  in  cash,  but  no  time  is 
agreed  upon  for  the  payment,  the  payment  and  delivery  are  sim- 
ultaneous acts.  Chapman  v.  Lathrop,  6  Cow.,  110. 

Where  a  party  contracts  to  deliver  stocks  to  an  other,  for  cash 
on  delivery,  the  acts  of  delivery  and  payment  are  to  be  simulta- 
neous, and  the  purchaser,  if  he  does  not  pay  the  cash  upon  the 
delivery  of  the  stock,  is  immediately  liable  to  an  action  for  a 
breach  of  the  contract.  G-enin  v.  Tompkins,  12  Barb.,  265.  The 
fact  that  the  day  of  performance  of  the  contract  is  to  be  at  the 
option  of  the  purchaser,  and  that  he  claims  the  delivery  of 
'the  stock  at  a  certain  time,  and  that  it  is  then  delivered  to  him 
without  immediate  payment,  does  not  alter  the  case.  lb.  The 
purchaser's  checks  which,  when  presented  to  the  bank  on  which 
they  are  drawn,  are  dishonored  for  want  of  funds,  are  not  pay- 
ment; nor  do  they  extend  the  time  of  payment.  lb. 

Where,  upon  an  agreement  for  the  sale  of  property,  no  time 
of  payment  is  specified,  the  legal  inference  is,  that  it  is  to  be  upon 
the  delivery  of  the  property,  and  the  vendor  is  not  bound  to  part 
with  his  property  without  receiving  the  price.  And  if,  in  lieu  of 
payment  on  delivery,  security  on  the  part  of  the  purchaser  is  stip- 
ulated for,  the  vendor  is  not  obliged  to  deliver  the  property  until 
security  is  given.  Cornwall  v.  Haiglit,  8  Barb.,  328. 

A  contract  for  the  purchase  of  a  quantity  of  cotton  at  a  speci- 
fied price  per  pound,  deliverable  thirty  days  from  date,  and 
payable  on  delivery,  the  buyer  to  pay  storage,  insurance  and  in- 
terest after  ten  days,  and  to  deposit  five  dollars  per  bale  with  the 
vendor,  is  an  executory  agreement,  and  the  title  remains  in 
the  vendor.  The  deposit  in  such  a  case  is  an  advance  towards  the 
price,  and  in  case  the  cotton  is  destroyed  by  fire  before  the  time 
of  delivery,  such  advance  may  be  recovered  of  the  vendor.  Joyce 
v.  Adams,  4  Seld.,  291. 

Where  goods  are  sold,  for  which  a  note  is  to  be  given  at  six 
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months,  if  the  goods  are  delivered  and  the  note  not  demanded 
until  nearly  two  months  after  the  sale,  the  condition  will  be 
deemed  to  have  been  waived,  and  the  title  will  pass  so  that  the 
vendee  may  sell  the  goods  to  one  of  his  creditors  in  payment  of 
his  debt,  and  his  title  will  be  superior  to  that  of  the  vendor,  in  an 
action  of  replevin.  Hemiequin  v.  Sands,  25  Wend.,  640.  Where 
goods  are  sold  for  which  notes  are  to  be  giveu,  and  the  property 
is  subsequently  delivered  by  the  vendor  without  at  the  time  re- 
quiring the  notes  or  annexing  any  condition  to  the  delivery,  such 
delivery  is  a  waiver  of  the  obligation,  which  otherwise  the  vendee 
must  have  complied  with  before  he  could  have  demanded  the 
goods,  and  the  vendee  becomes  absolute  owner.  Lupin  v.  Marie, 
6  Wend.,  77.  A  vendor  of  personal  property  in  such  a  case  has 
not  a  lien  upon  the  property  sold,  as  has  the  vendor  of  real  estate 
upon  the  premises  conveyed  by  him.  lb. 

Where  the  memorandum  of  a  contract  of  sale  of  merchandise, 
which  was  signed  by  a  broker  as  the  agent  of  the  parties,  con- 
tained a  provision  that  the  notes  to  be  given  by  the  purchasers 
should  be  made  satisfactory  to  the  sellers,  it  was  held  that  the 
obvious  construction  of  the  contract  was,  that  the  delivery  of  the 
merchandise  and  the  giving  of  the  notes  were  to  be  simultaneous 
acts,  and  each  was  to  be  the  condition  of  the  other.  Such  a  con- 
tract differs  from  ordinary  contracts  in  which  the  sale  is  for  cash 
or  notes ;  because,  in  this  case,  a  further  act  is  necessary  on  the 
part  of  the  vendors,  before  the  vendees  will  have  it  in  their 
power  to  fulfill  the  contract,  viz.,  the  notes  to  be  given  are  to  be 
satisfactory  to  the  vendors.  This  provision  will  render  a  sale 
clearly  and  unequivocally  conditional.  Draper  v.  Jones,  11  Barb., 
263.  Upon  a  sale  of  merchandise  on  a  credit  of  four  months, 
upon  notes  to  be  made  satisfactory  to  the  sellers,  a  clerk  of  the 
vendors  delivered  the  merchandise  at  the  time  agreed  upon,  to 
the  cartman  of  the  vendees,  and  another  clerk,  shortly  after  the 
delivery,  called  on  the  vendees  with  the  bill  of  parcels,  which  con- 
tained the  words,  "at  four  months,  for  satisfactory  security." 
The  vendees  asked  him  what  kind  of  notes  would  be  satisfactory, 
and  he  replied,  "just  what  the  bill  calls  for."  He  again  called 
upon  the  vendees,  and  they  then  said  that  they  had  not  fixed 
upon  the  paper  that  they  would  give ;  but  they  proposed  the  note 
of  a  third  person  for  the  vendor's  consideration,  who  said  they 
would  inquire  about  him.  But  before  the  clerk  had  time  to  in- 
quire again,  the  vendees  had  stopped  payment,  and  no  note  was 
ever  given.  The  sheriff  having  levied  upon  and  taken  the  mer- 
chandise by  virtue  of  an  execution  against  the  purchasers,  the 
vendors  brought  an  action  of  replevin  against  him  for  the  takiDg ; 
and  it  was  held,  that  there  was  evidence  enough  to  go  the  jury, 
upon  the  question  whether  the  sale  and  delivery  of  the  property 
was  conditional;  and  that  the  judge  before  whom  the  cause  was 
tried,  erred  in  ordering  a  nonsuit.  lb. 

The'  title  of  the  vendors  is  not  divested  by  the  receipt  of  the 
goods  by  the  vendees,  where  it  is  apparent  that  such  was  not  the 
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intention  of  the  parties,  and  where  upon  a  conditional  sale  of 
property,  the  property  is  delivered  to  the  purchaser  without  a 
compliance  ,with  the  condition  being  insisted  on  at  the  time. 
Yet  if  it  is  insisted  upon  immediately  afterward,  when  a  bill  of 
sale  is  rendered,  and  the  vendees  fully  recognise  and  acknowledge 
the  condition  as  still  subsisting  and  binding  upon  them,  this  is 
sufficient  to  uphold  the  condition.  II. 

Where  goods  are  sold  which  are  to  be  paid  for  on  delivery  by 
notes,  and  they  are  delivered  to  the  purchaser  without  the  notes 
being  given  or  demanded,  the  presumption  is  that  the  condition 
is  waived,  and  that  a  complete  title  vests  in  the  purchaser.  This 
presumption  may  be  rebutted  by  proof  of  such  declarations  or 
acts  of  the  parties  connected  with  the  circumstauces  of  the  case,  as 
show  an  intention  that  the  delivery  should  not  be  considered  com- 
plete until  the  performance  of  the  condition.  8mith  v.  Lynes,  1 
Seld.,  41.  The  question  with  what  intention  the  delivery  in  such 
case  is  made,  when  any  doubt  arises,  is  one  of  fact  for  the  jury  or 
the  justice.  lb.  If  the  actual  delivery  is  complete,  the  burden 
of  proof  to  establish  the  condition,  rests  upon  the  vendor  or  per- 
son setting  it  up.  1 6. 

A  sale  of  lumber  on  credit,  and  a  conditional  delivery  of  it  to 
the  purchaser  for  transportation  by  him,  and  a  delivery  to  con- 
signees for  sale,  in  the  name  of  the  original  owner  and  as  his 
property,  the  avails  to  be  paid  to  him  to  the  extent  of  the  unpaid 
purchase-money,  and  the  surplus  to  such  purchaser,  give  to  the 
latter  no  title  to  the  property,  or  authority  to  sell  it,  or  to  create 
a  lien  upon  it  for  advances.  CoveU  v.  Hill,  2  Seld.,  374. 

section  vn. 

SALE   OR   RETURN. 

There  is  a  class  of  sales  in  which  the  purchaser  has  a  specified 
or  a  reasonable  time  in  which  to  determine  whether  he  will  be- 
come the  owner.     Such  contracts  are  known  as  contracts  of  ''  sale 
or  return."    In  such  cases,  the  purchaser  sometimes  desires  to 
examine  the  quality  of  the  articles  which  he  receives,  or  he  wishes 
to  test  the  value  or  usefulness  of  some  kind  of  machine,  &c,  with 
a  right  to  return  the  things  received  if  they  do  not  suit  the  per-  , 
son  who  receives  them.     When  goods  are  sold  under  a  contract  \ 
of  "sale  or  return,"  they  pass  to  the  purchaser,  subject  to  an ) 
option  in  him  to  return  them  within  a  reasonable  time,  and  if  he  \ 
fails  to  exercise  that  option  within  a  reasonable  time,  the  contract } 
is  discharged  of  the  condition,  the  sale  stands  as  an  absolute  sale,  / 
and  the  price  may  be  recovered  in  an  action  for  goods  sold  and 
delivered.  Moss  v.  Sweet,  16  Q.  B.,  493;   Taylor  v.  Tillotson,  16. 
Wend.,  494.    In  such  contracts  the  title  passes  to  the  purchaser, 
subject  to  his  right  to  return  the  property  and  reinvest  the  former 
owner  with  the  title  to  it.    But  until  such  election  is  made,  the 
goods  are  at  the  risk  of  the  purchaser,  and  in  case  they  are  lost, 
injured,  destroyed,  or  stolen,  the  loss  will  fall  upon  the  purchaser. 
Bis  contract  is,  that  he  is  the  purchaser,  or  that  he  will  return 
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the  articles  in  as  good  condition  as  he  received  them,  subject  to 
any  special  modification  which  may  have  been  made  in  the  par- 
ticular instance.  Taylor  v.  Tillotson,  16  Wend.,  494.a 

This  kind  of  contract  is  common  to  all  classes  of  persons,  from 
the  seller  of  a  single  article,  to  a  manufacturer  or  wholesale 
dealer.  Where  goods  are  sent  from  a  manufacturer  or  a  whole- 
sale dealer  to  a  retail  merchant,  in  the  hope  that  he  will  purchase 
them,  and  with  the  understanding  that  what  he  may  choose  to 
take  he  shall  have  as  on  a  contract  of  sale,  and  what  he  does  not 
take,  he  will  retain  as  consignee  for  the  owner,  the  goods  are  said 
to  have  been  sent  on  sale  and  return.  The  goods  taken  by  the 
receiver  as  on  a  sale,  will  be  considered  as  sold,  and  the  title  to 
them  is  vested  in  the  receiver  of  them ;  the  goods  he  does  not  buy 
are  considered  as  a  deposit  in  the  hands  of  the  receiver  of  them, 
and  the  title  is  in  the  person  who  sent  them.  Bouv.  Law  Diet.,. 
"Sale  and  Eeturn;"  1  Bell's  Com.,  268,  5th  ed. 

If  a  part  of  the  goods  ordered  on  "sale  or  return,"  are  kept, 
and  the  rest  returned,  a  new  contract  arises  in  respect  to  the 
portion  kept,  and  the  price  of  such  portion  may  be  recovered  in 
an  action  for  goods  sold  and  delivered.  Hart  v.  Mills,  15  Mees. 
&  Wels.,  87. 

SECTION  VIII. 

CONDITIONAL   SALES. 

It  is  sometimes  the  case  that  a  contract  of  sale  is  made,  by  the 
terms  of  which,  the,  possession  of  the  property  is  delivered  to 
the  vendee,  but  there  is  an  express  agreement  that  the  title 
thereto  shall  not  pass  until  the  entire  purchase  price  is  paid. 
Such  contracts  are  valid,  and  will  be  enforced  between  the  vendor 
and  vendee,  or  as  against  the  creditors  of  the  vendee,  or  pur- 
chasers from  him,  with  notice.  In  such  cases,  the  vendee  does 
not  get  any  title  until  the  purchase  price  is  paid.  Fleeman  v. 
McKean,  25  Barb.,  474 ;  Leven  v.  Smith,  1  Denio,  571 ;  Russell 
v.  Minor,  22  Wend.,  659 ;  TutUll  v.  Wlieeler,  6  Barb.,  362.  In 
the  last  three  cases  cited  the  goods  were  to  be  paid  for  on  delivery, 
but  that  was  not  done,  and  there  was  no  waiver  of  the  condition  ; 
and  it  was  held  that  the  title  did  not  pass  as  between  vendor  and 
vendee. 

Where  goods  are  sold  upon  the  condition  that  the  title  to  them 
shall  not  pass  to  the  vendee  until  payment,  such  vendee  cannot 
transfer  any  title  to  them,  as  against  the  vendor,  by  an  assign- 
ment to  a  single  creditor,  for  the  purpose  of  securing  his  debt, 
nor  by  a  general  assignment  in  favor  of  all  his  creditors.  Keeler 
v.  Field,  1  Paige,  312 ;  Haggerty  v.  Palmer,  6  Johns.  Oh.,  437. 
In  such  cases  the  vendor  may  reclaim  the  goods  by  replevin,  oi 
he  may  recover  their  value  of  such  creditors,  in  case  they  con- 
vert them  to  their  own  use,  or  refuse  to  redeliver  them  on 
demand.  lb. 

In  JIarch,  1845,  the  plaintiff  entered  into  a  contract  with  the 
D.  and  H.  Oanal  Co.,  whereby  he  agreed  to  take,  charge  of  and 

(a)  Note  229. 
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navigate  a  boat  during  the  season,  in  conformity  with  the  orders 
and  directions  of  the  company,  and  to  hold  himself  accountable 
to  them  for  any  injury  done  to  the  boat.  The  company  agreed 
to  pay  for  every  ton  of  coal  delivered  at  R.,  by  the  boat,  certain 
stipulated  prices,  reserving  eight  dollars  on  each  trip  towards  the 
payment  of  the  value  of  the  boat,  and  when  the  sums  so  reserved 
should  amount  to  two  hundred  and  twenty-five  dollars,  and  inter- 
est, a  title  was  to  be  given  to  the  plaintiff  for  the  boat.  But  iu 
case  of  failure  to  pay  for  the  boat,  as  stipulated,  or  the  termina- 
tion of  the  agreement  by  the  company  while  the  value  of  the 
boat  and  the  interest  remained  unpaid,  then  the  sums  reserved  were 
to  accrue  to  the  company  for  the  use  of  the  boat.  The  company 
also  reserved  the  right  to  terminate  the  agreement  at  pleasure,  and 
to  take  absolute  possession  of  the  boat,  &c.  Under  this  contract 
the  plaintiff  ran  the  boat  through  the  season,  and  then  laid  it  up 
in  the  canal,  having  paid  one  hundred  and  thirty-six  dollars 
towards  the  purchase  of  the  same.  The  boat,  while  thus  laid  up, 
was  levied  upon  and  sold  by  a  tax  collector,  as  the  property  of 
the  D.  and  H.  Oanal  Co. ;  it  was  held  that  the  plaintiff  had  not 
such  an  interest  in  the  boat  as  would  enable  him  to  maintain  an 
action  of  trover  therefor  against  the  collector.  TuthiU  v.  Wlieeler, 
6  Barb.,  362.    See  Whitcomb  v.  Hungerford,  42  Barb.,  177.a 

The  plaintiff  manufactured  a  boiler,  engines,  and  other  machi- 
nery, and  put  them  into  the  defendant's  steamboat,  under  a  con- 
tract which  provided  that  the  vendor  was  to  be  paid  a  certain 
specified  price,  a  portion  of  which  was  to  be  secured  by  a  chattel 
mortgage  upon  the  property,  which  was  to  be  executed  by  the 
defendant  when  the  plaintiff  had  completed  his  contract.  After 
the  engines  and  boiler  were  placed  and  partially  fastened  in  the 
boat,  but  before  the  work  was  completed  or  ready  to  be  delivered, 
the  defendant  clandestinely  went  off  to  Canada  with  the  boat, 
and  on  his  return  refused  either  to  execute  the  chattel  mortgage 
or  to  pay  for  the  machinery,  or  to  permit  the  plaintiff  to  remove 
it.  In  an  action  of  replevin,  brought  by  the  plaintiff,  the  jury 
having  found  that  there  had  been  no  absolute  and  unconditional 
delivery  of  the  machinery  to  the  defendant,  nor  such  an  annexa- 
tion of  it  to  the  boat  that  it  could  not  be  removed  without  injury 
to  the  boat,  it  was  held  that  the  plaintiff  had  not  lost  his  title  to 
the  property,  but  might  maintain  the  action.  Kidd  v.  Belden,  19 
Barb.,  266. 

By  a  written  contract,  made  between  1ST.  Thompson  and  S.  P. 
Thompson,  the  latter  agreed  to  pay  the  former  thirteen  hundred 
dollars  in  installments,  and  in  consideration  thereof,  N".  Thompson 
agreed  that  S.  P.  Thompson  might  have  the  possession  and  use 
of  a  certain  canal  boat,  &c,  unless  default  should  be  made  in  the 
payment  of  the  said  sum  of  thirteen  hundred  dollars,  or  some 
part  thereof,  or  unless  S.  P.  Thompson  should  do  or  attempt  to 
do,  any  of  the  acts  which  were  by  the  agreement  prohibited ;  in 
either  of  which  cases,  ST.  Thompson  might  take  possession  of  the 
boat,  &c.  On  the  full  payment  of  the  thirteen  hundred  dollars 
Wait        61        <fl)  N0TE  428- 
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IS".  Thompson  was  to  execute  and  deliver  to  S.  P.  Thompson,  a 
bill  of  sale  of  said  boat,  and  put  him  in  possession.  S.  P.  Thomp- 
son agreed  not  to  take  or  attempt  to  remove  the  boat  out  of  the 
state,  or  transfer  or  attempt  to  transfer  the  same  without  the  con- 
sent of  IS".  Thompson,  or  to  do  any  thing  to  prejudice  his  title. 
In  case  default  should  be  made  in  the  payment  of  the  said  sum 
of  thirteen  hundred  dollars  or  any  part  thereof,  IS.  Thompson 
was  to  have  the  right  to  take  and  sell  the  boat  and  apply  the 
proceeds  to  pay  the  balance  unpaid,  paying  over  the  surplus,  if 
any,  to  S.  P.  Thompson.  It  was  further  provided  that  nothing 
contained  in  the  contract  should  be  so  construed  as  to  give  S.  P. 
Thompson  any  right  or  title  to  the  boat,  until  such  payment 
should  be  fully  made ;  except  the  right  to  possess  and  use  the 
same,  in  the  manner  and  upon  the  conditions  in  such  contract 
mentioned;  it  was  held  that  this  instrument  was  an  executory 
contract  for  a  sale  of  the  boat  on  condition,  and  not  a  mortgage 
thereof;  the  parties  intending,  in  respect  to  the  title,  simply  to 
agree  for  the  sale  and  purchase  of  the  boat  for  the  sum  specified ; 
the  sale,  and  vesting  of  the  title,  to  be  upon  condition  of  pay- 
ment according  to  the  agreement,  and  that  until  the  payment, 
the  title  was  to  remain  in  IS.  Thompson.  Brewster  v.  Baker,  20 
Barb.,  364.  It  was  also  held  that  S.  P.  Thompson  could  not  ac- 
quire any  title  to  the  boat  until  he  had  paid  the  price ;  and  there- 
fore he  could  not  transfer  any  title  to  a  third  person,  so  as  to 
enable  the  latter  to  hold  the  boat  as  against  IS.  Thompson  or  his 
assignees  and  grantees.  lb;  see  same  case,  16  Barb.,  613.  Where 
the  sale  is  made  upon  the  condition  that  the  title  shall  not  pass 
until  the  property  is  paid  for,  it  is  also  held  that  the  creditors  of 
the  vendee  will  not  get  any  title  either  by  a  levy  and  sale  under 
an  execution,  or  by  a  purchase  and  an  agreement  to  apply  the 
price  in  payment  of  an  existing  debt.  Strong  and  Dubois  entered 
into  a  written  contract  by  which  the  former  agreed  to  sell,  and 
the  latter  to  purchase,  a  canal  boat  for  three  hundred  dollars, 
provided  that  amount  should  be  paid  by  Dubois  in  freighting  wheat 
and  flour  on  the  canal  under  the  direction  of  Strong ;  this  was  held 
to  be  a  conditional  sale,  and  that  no  property  vested  in  Dubois 
which  could  be  levied  upon  and  sold  under  an  execution  issued 
against  his  property,  until  the  purchase  money  was  fully  paid. 
Strong  v.  Taylor,  2  Hill,  326 ;  Tyler  v.  Strang,  21  Barb.,  199.  Un- 
der a  bona  fide  contract  of  this  nature,  the  vendee  is  entitled  to 
the  possession  of  the  thing  sold  for  the  purpose  of  paying  for  it  in 
the  manner  stipulated ;  but  it  is  to  be  thus  possessed  as  the  pro- 
perty of  the  vendor  till  the  condition  of  payment  is  fulfilled.  lb. 
Where  a  chattel  is  delivered  to  one  who  has  bargained  in  writing 
for  the  purchase  thereof,  and  agreed  to  pay  therefor  at  a  future 
day,  under  an  express  contract  that  no  title  is  to  vest  in  him  until 
payment,  the  property  of  the  vendor  is  not  divested,  and  the  pur- 
chaser takes,  at  most,  only  a  right  by  implication  to  the  use  of  the 
chattel  until  default  in  the  stipulated  payment.  Herring  v. 
Hoppock,  1  E.  P.   Smith,  409;  S.  G.  3  Duer,  20.    A  creditor 
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nf  the  party  thus  acquiring  possession,  upon  whose  execution 
the  sheriff  has  levied  upon  the  chattel,  and  who,  after  notice  to  the 
sheriff  of  the  claim  of  the  vendor,  indemnifies  him  against  re- 
sponsibility for  a  sale,  and  the  sheriff  thereupon  sells  the  pro- 
perty, is  liable  in  an  action  by  the  vendor  for  its  value,  although 
the  execution  in  his  favor  was  satisfied  by  a  sale  of  other  property 
previous  to  the  sa'e  of  the  chattel.  lb. 

Where  the  agreement  for  the  sale  of  personal  property  is 
merely  verbal,  instead  of  being  in  writing,  it  is  equally  as  valid 
as  a  written  agreement,  and  if  the  sale  is  made  upon  condition 
that  no  title  is  to  pass  until  it  is  paid  for,  such  verbal  agreement 
is  legal  and  binding.  Hasbrouck  v.  Lounsbury,  12  E.  P.  Smith, 
598.  Where  the  property  thus  sol  d  is  exempt  from  levy  and  sale  on 
execution ,  a  creditor  of  the  vendee  cannot  lawfully  sell  or  author- 
ize the  sale  of  it  upon  a  judgment  and  execution  in  his  favor 
against  such  vendee.  lb.  And  if  he  does  direct  a  sale  of  it,  he 
will  be  liable  to  an  action  in  favor  of  the  vendee.  lb.;  and  see 
ante,  140.  And  if  such  creditor  bids  off  the  property  upon  the 
execution  sale,  and  he  subsequently  refuses  to  deliver  it  to  the 
vendor  on  his  demand,  after  the  purchase  price  has  become  due, 
he  will  be  liable  to  pay  the  vendor  the  full  value  of  the  property, 
notwithstanding  he  may  have  paid  the  judgment  recovered  by 
the  vendee  for  the  wrongful  sale  on  the  execution.  II.  The 
judgment  in  favor  of  the  vendee,  and  its  payment  in  full,  does 
not  bar  an  action  by  the  vendor  to  recover  the  value  of  the  pro- 
perty, lb.  Although  such  conditional  sales  are  valid  as  between 
vendor  and  vendee,  or  those  standing  in  their  shoes,  yet  if  the 
vendee  tenders  the  purchase-money  before  it  is  due,  on  the  day 
it  is  due,  or  even  after  the  pay  day,  this  is  sufficient  to  deprive 
the  vendor  of  any  right  of  taking  and  selling  the  property  after 
such  tender.  HutcMngs  v.  Munger,  41  Barb.,  396, 

Where  goods  are  purchased  for  cash  on  delivery,  that  is,  the 
price  to  be  paid  within  ten  days,  the  very  terms  and  import  of 
the  arrangement  are  that  there  is  to  be  a  qualified  delivery,  which 
is  to  precede  payment.  Dows  v.  Dennistoun,  28  Barb.,  393.a  An 
understanding,  arrangement  or  custom,  that  the  possession  of 
goods  shall  be  intrusted  to  the  vendee  for  the  purpose  of  enabling 
him  to  realize  upon  them,  and  thus  provide  the  means  for  the 
payment  of  the  price,  cannot  be  construed  into  an  absolute 
transfer  of  the  title  to  the  property,  as  between  the  original 
parties  to  it,  or  persons  having  no  greater  equities  than  the  origi- 
nal parties.  lb.  And  if,  under  such  circumstances,  the  goods 
are  delivered  to  the  purchaser  on  board  of  a  vessel,  and  he  receives 
a  bill  of  lading  therefor,  which,  together  with  a  bill  of  exchange 
drawn  upon  it,  he  transfers  to  third  persons  before  he  has  himself 
paid  for  the  goods,  upon  an  agreement  that  such  third  persons 
shall  pay  the  amount  of  the  bills  within  ten  days,  the  latter  can- 
not, as  against  the  original  vendors,  set  off  against  such  bills  the 
amount  of  debts  owing  to  them  by  the  purchaser  from  the  origi- 
nal vendor.  lb.;  and  see  Fleeman  v.  McKean,  25  Barb.,  474. 

(a)  Note  230. 
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Skinner  was  the  owner  of  three  shingle  machines  and  belting, 
which  he  had  recently  purchased  in  the  state  of  Maine,  and  he 
made  a  written  agreement  with  Gulick,  which  was  as  follows : 
Gulick  agreed  to  pay  Skinner  the  sum  of  eight  hundred  and  ten 
dollars,  within  five  months,  for  the  machines,  belting,  time,  ser- 
vices and  expenses  of  Skinner,  which  sum  Skinner  agreed  to  take 
for  the  property ;  and  the  agreement  then  provided  that  Skinner 
lent  the  property  to  Gulick  as  above  stated,  and  if  Gulick  failed 
to  make  the  payment  as  agreed,  Skinner  was  to  be  at  liberty  to 
take  the  property  away,  to  enable  him  to  realize  the  amount  and 
interest;  it  was  held  that  this  was  a  conditional  sale,  and  that 
Skinner  was  entitled  to  the  property  in  preference  to  a  purchaser 
who  had  bought  the  property  at  a  sheriff's  sale  on  an  execution 
issued  against  the  property  of  Gulick.  Grant  v.  Skinner,  21  Barb., 
581    Piser  v.  Stearns,  1  Hilt.,  86;  ante,  136. 

But,  although  the  law  tolerates  a  separation  of  the  apparent 
from  the  real  ownership  of  chattels  in  some  cases,  when  the 
honesty  of  the  transaction  is  made  to  appear,  yet  when  the  pur- 
poses for  which  the  possession  of  property  is  delivered  to  a  buyer 
are  inconsistent  with  the  continued  ownership  of  the  vendor,  the 
transaction  will  be  presumed  fraudulent  as  against  purchasers 
and  creditors.  The  form  of  the  transaction  will  be  deemed  color- 
able, and  the  title  be  held  to  have  vested  absolutely  in  the  buyer. 
Ludden  v.  Hazen,  31  Barb.,  650. 

Hackett  purchased  a  quantity  of  liquors  of  the  plaintiff  for  the 
purpose  of  stocking  an  unlicensed  grocery,  and  he  gave  the  vendor 
a  receipt  therefor,  which  specified  that  the  same  were  to  remain 
the  property  of  the  seller  until  paid  for,  the  liquors  to  be  paid  for 
when  sold,  or  returned  when  called  for ;  it  was  held  that  the  trans- 
action could  not  be  upheld  as  a  conditional  sale ;  that  by  the 
contract  of  sale  and  the  delivery  of  the  liquors  to  Hackett  to 
make  a  part  of  his  stock  in  trade  and  to  be  retailed  to  his  cus- 
tomers, the  property  vested  in  him,  and  became  liable  for  his 
debts.  II.;  Bonesteel  v.  Flack,  41  Barb.,  435.  There  are  some 
other  cases  which  enforce  this  rule  in  its  application  to  cases  in 
which  property  is  sold  for  the  purpose  of  retailing  or  for  trade. 
See  Herring  v.  Willard,  2  Sandf.,  420,  and  cases  cited.  The  cases 
which  have  been  cited  are  clear  that  when  the  title  does  not  vest 
in  the  vendee  because  of  a  want  of  separation  or  identity  of 
the  property,  or  when  the  money  is  not  paid  on  a  cash  sale, 
and  there  is  no  waiver  of  the  condition,  or  when  goods  are 
sold  on  the  express  condition  that  the  title  shall  not  pass  until 
the  purchase  price  is  paid,  then,  in  such  cases,  the  vendor  may 
reclaim  the  goods  as  against  the  vendee,  his  assignee  without 
value,  or  with  notice,  and.  from  his  creditors.  Ante,  480.  But  a 
different  question  is  presented  where  goods  are  thus  sold  and  the 
vendee  sells  them  to  a  ~bonafide  purchaser,  which  is,  of  course,  for 
value,  and  without  notice  of  the  conditional  sale. 

The  principal  cases  will  be  noticed  so  that  a  full  review  may 
show  how  the  question  is  considered  by  the  courts  of  this  s.tate 
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Where  a  valid  contract  is  made  for  the  sale  and  delivery  of  the 
wheat  in  a  specified  boat  for  cash,  and  the  buyer  designates  a 
vessel  into  which  the  wheat  is  to  be  delivered,  and  the  seller 
accordingly  has  it  measured,  as  is  customary  in  such  cases,  and 
placed  on  board  of  such  vessel,  and  sends  to  the  buyer  a  dupli- 
cate measurer's  return  or  certificate  of  the  quantity,  and  a  bill 
for  the  wheat  at  the  contract  price,  and  the  seller  thereupon 
requests  payment  from  the  buyer,  who  answers  that  he  will  pay 
on  Saturday  (the  second  day  thereafter),  and  the  seller  makes 
no  objection  thereto,  and  where  there  is  no  fraud  in  making  such 
contract  or  obtaining  such  delivery,  a  person  in  good  faith 
advancing  money  on  the  same  day  to  such  buyer  on  the  security 
of  such  wheat,  and  on  the  faith  of  his  being  the  owner  thereof, 
will  obtain  a  valid  title  thereto  as  against  the  seller  to  the  extent 
of  such  advance,  although  such  buyer,  after  obtaining  such 
advance,  fails  and  becomes  unable  to  pay  to  the  seller  any  part 
of  the  contract  price.  Durbroio  v.  McDonald,  5  Bosw.,  130.  Such 
a  delivery  being  all  the  delivery  which  the  parties  contemplated 
or  the  contract  required,  it  was  subject  to  no  condition  unless  it 
be  an  implied  one,  that  payment  be  made,  if  demanded,  when  all 
the  wheat  was  delivered.  lb.  Where,  in  such  a  case,  an  advance 
is  made  to  such  buyer  upon  an  understanding,  by  both  parties, 
at  the  time,  that  it  is  made  on  the  security  of  such  wheat,  and 
tl  at  the  person  so  advancing  should  thenceforth  have  the  con- 
trol of  it,  by  making  the  wheat  deliverable  to  his  order  at  the  port 
of  destination,  and  such  bill  of  lading  is  immediately  thereafter 
so  issued  and  delivered,  the  person  so  advancing,  from  the  time 
thereof,  has  the  right  of  possession  and  of  control  as  against  the 
seller.  lb. 

0.  sold  a  horse  to  B.,  who  gave  his  promissory  note  for  the 
price,  at  the  foot  of  which  was  a  memorandum  also  signed  by 
him,  stating  that  the  note  was  given  for  a  horse,  and  that  O. 
was  to  hold  the  horse  as  her  property  until  the  note  was  paid. 
The  sale  was  accompanied  or  immediately  followed  by  an 
unconditional  delivery,  and  a  continued  possession  by  B.  The 
latter,  being  thus,  by  the  act  of  the  vendor,  clothed  with  the 
apparent  right  of  absolute  ownership,  and  claiming  to  be  the 
owner  with  the  accompanying  indicia,  sold  the  property  to  G., 
who  purchased  and  paid  few  it  in  good  faith,  for  a  valuable  con- 
sideration, and  without  knowledge  of  any  claim  or  equity  in  a 
third  party,  or  any  thing  to  put  him  on  inquiry,  it  was  held  that 
G.  was  entitled  to  hold  the  horse,  and  to  be  protected  as  a  bona 
fide  purchaser  without  notice,  as  against  the  claim  of  a  holder  ot' 
the  note.  Wait  v.  Green,  35  Barb.,  585.  Where  there  has  been  a 
sale  and  delivery  of  property,  coupled  with  a  condition  that  secu- 
rity shall  be  furnished  or  the  property  paid  for  at  a  future  day, 
the  right  of  the  vendor  will  be  good  as  against  the  buyer  and  his 
voluntary  assignee,  but  not  as  against  a  bona  fide  purchaser  from 
the  vendee.  lb.  This  is  the  rule  when  both  the  sale  and  the 
delivery  are  conditional.    If  the  sale  be  conditional  but  the  deliv- 
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ery  unconditional  and  absolute,  the  title  of  a  bona  fide  purchaser 
from  the  conditional  vendee  is  beyond  question.  lb. 

So,  where  a  sewing  machine  was  sold  for  one  hundred  and  fifty 
dollars,  and  fifty  dollars  was  paid  at  the  time  of  making  the 
bargain ;  the  balance  was  to  be  paid  in  monthly  installments  of 
fifteen  dollars  each,  and  the  machine  was  to  remain  the  property 
of  the  vendor  until  the  purchase  price  was  fully  paid,  and,  besides 
that,  it  was  provided  that  if  the  payments  were  not  made  as 
agreed,  the  vendor  should  have  the  right  to  retake  the  machine, 
and  all  partial  payments  thereon  should  be  forfeited  ;  it  was  held, 
that  a  bona  fide  purchaser,  for  value,  without  notice  of  the  condi- 
tion, could  hold  the  machine  in  preference  to  the  original  vendor. 
Steelyards  v.  Singer,  2  Hilt.,  96 ;  and  see  BucJe  v.  Qrimshaw,  1 
Edw.  Oh.,  140  ;  Smith  v.  Lynes,  1  Seld.,  42/  Where  the  vendor, 
in  such  a  case,  stands  by  and  sees  his  vendee  sell  the  property  to 
a  bona  fide  purchaser,  without  giving  notice  of  his  rights,  he  will 
be  held  to  have  sanctioned  the  sale,  and  will  be  estopped  from 
questioning  the  title  of  such  purchaser.  Brewster  v.  Baker,  16 
Barb.,  613.  So,  on  the  other  hand,  if  the  purchaser  from  such  a 
vendee,  has  notice  of  the  condition  ;  or,  if  he  has  notice  of  such 
facts  as  are  sufficient  to  put  him  upon  the  inquiry  as  to  the 
ownership,  he  will  not  get  any  title  as  against  the  original  ven- 
dor. Oovell  v.  Hill,  2  Seld.,  374.  There  are  several  cases  which 
hold,  that  a  bona  fide  purchaser,  from  a  vendee  who  purchased 
upon  such  a  condition,  will  not  get  any  title  as  against  the  origi- 
nal vendor. 

Where  goods  are  sold  to  be  paid  for  on  delivery,  if,  on  the 
delivery  being  completed,  the  vendee  refuses  to  pay  for  them, 
the  vendor  has  a  hen  for  the  price,  and  may  resume  possession. 
And  if,  during  the  delivery,  and  before  it  is  completed,  the  pur- 
chaser sells  or  pledges  them  to  a  third  person,  for  a  valuable 
consideration,  but  without  notice  to  the  original  vendor,  the  lien 
of  the  latter  will  not  be  affected,  and  he  may  recover  them  from 
such  subsequent  purchaser.  Palmer  v.  Hand,  13  Johns.,  434. 

So,  where  the  plaintiff  delivered  an  iron  safe  to  one  Young, 
under  a  bargain  for  the  sale  thereot,  and  the  agreement  expressly 
provided  that  the  plaintiff  neither  parted  with  the  title,  nor  did 
Young  acquire  any,  until  the  payment  of  the  purchase  price,  for 
which  a  note  was  given,  payable  in  six  months.  It  was  also 
agreed  that  in  case  of  a  default  in  payment,  the  plaintiff  might 
enter  Young's  premises  and  retake  the  safe,  and  that,  in  that 
event,  Young  was  to  pay  for  the  use  of  the  safe,  with  all  reason- 
able charges.  The  purchase  price  was  not  paid,  and  Young 
mortgaged  the  safe  to  the  defendant,  to  secure  him  for  the  rent 
of  the  store,  which  accrued  subsequently  to  the  time  of  the 
delivery  of  the  safe  to  Young ;  it  was  held  that  Young  had  no 
title  to  the  safe ;  that  the  mortgage  did  not  transfer  any  title  to 
the  safe  to  the  defendant ;  and  that  an  action  of  replevin  could 
be  maintained  by  the  plaintiff  against  the  defendant  to  recover 
the  possession  of  the  safe.   Herring  v.  Willard,  2  Sandf.,  418 

(o)  Nora  231.         Western  Transp.  Go.  v.  MwrshaU,  37  Barb.,  509. 
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So,  where  by  a  written  contract  entered  into  by  and  between 
the  plaintiffs  and  S.  F.  &  Co.,  certain  machinery  was  to  be  manu- 
factured by  the  former  and  set  up  in  the  mill  of  the  latter,  and 
the  plaintiffs  were  to  remain  owners  of  the  machinery  until  it 
was  paid  for.  The  machinery  was  set  up  in  the  mill  according 
to  the  contract,  the  mode  of  annexation  being  such  that  it  could 
be  removed  without  injury  to  the  building ;  it  was  held  that  the 
machinery  did  not,  by  the  annexation,  become  a  part  of  the 
realty,  so  as  to  pass  by  a  deed  of  the  mill  and  lot  executed  by 
S.,  the  owner  thereof,  but  that  it  continued  to  be  personal  pro- 
perty, and  to  belong  to  the  plaintiffs  so  long  as  the  purchase- 
money  remained  unpaid,  and  that  the  plaintiffs  could  maintain 
an  action  to  recover  the  possession  or  the  value  thereof,  in  case 
of  a  conversion  of  it  by  the  defendants.  Godard  v.  Gould,  14 
Barb.,  662. 

The  cases  which  have  been  cited  are  sufficient  to  show  that  the 
decisions  are  not  uniform  upon  this  question  so  far  as  it  relates  to 
bona  fide  purchasers. 

In  some  of  the  cases  no  notice  has  been  taken  of  the  distinc- 
tion which  exists  between  those  cases  in  which  property  was  sold 
to  be  paid  for  in  cash,  and  the  cash  payment  waived  by  a  delivery 
of  the  property  without  payment,  and  those  cases  in  which  it  was 
expressly  agreed  that  the  title  should  not  pass  until  the  property 
was  paid  for. 

In  cash  sales,  it  may  be  said  that  the  sale  is  on  an  implied  con- 
dition that  the  title  does  not  pass  until  payment.  But,  in  such  a 
case,  if  the  vendor  delivers  the  property  without  payment,  he 
thereby  waives  the  implied  condition,  and  relies  upon  the  respon- 
sibility of  the  vendee  as  his  means  of  obtaining  payment.  And, 
in  any  such  case,  it  is  a  question  of  fact  whether  the  implied  con- 
dition was  waived,  and  if  a  jury  or  jjustice  rind  that  it  was 
waived,  it  is  very  clear  that  a  bona  fide  purchaser  would  be  pro- 
tected. It  is  evident,  however,  that  such  a  transaction  differs 
essentially  from  a  sale  in  which  it  is  expressly  agreed  that  no 
title  to  the  property  shall  pass  until  the  purchase  price  is  paid. 
In  such  a  case,  the  delivery  of  the  property  would  be  entirely  con- 
sistent with  the  agreement,  and  the  courts  have  clearly  established 
the  general  rule  that,  in  such  cases,  neither  the  vendee  nor  his 
creditors  or  voluntary  assignees,  nor  persons  having  notice  of  the 
condition,  will  get  any  title  until  the  price  is  paid. 

Where  goods  are  sold  and  are  to  be  paid  for  in  cash  on  delivery, 
if  the  vendor  waives  the  condition,  and  delivers  the  goods  with- 
out the  money,  he  then  transfers  the  possession,  and  intends  to 
transfer  the  title  to  the  goods,  and  he  at  least  impliedly  consents 
to  look  to  the  personal  credit  of  the  vendee  for  payment.  In 
that  case,  it  will  be  seen  that  the  vendor  intended  to  part  with 
the  title  to  the  property,  as  well  as  to  transfer  its  possession  to  the 
vendee,  and  if  he  wished  to  protect  his  claim  by  a  lien  upon 
the  property,  or  to  obtain  any  other  security  for  his  money,  it 
was,  his  duty  to  have  taken  the  proper  steps  for  that  purpose. 
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But,  in  those  cases  in  which  it  is  expressly  agreed  that  the  title 
shall  not  pass  until  payment  of  the  purchase  price,  there  is  no 
intention  that  the  title  shall  pass  with  the  possession,  as  in  the 
other  case  mentioned,  and  if  the  title  does  pass,  it  must  happen 
without  the  consent  of  the  vendor,  since  his  intention  was  to 
retain  the  title  until  he  received  the  purchase  price. 

If  property  is  stolen  from  the  owner,  the  thief  cannot  transfer 
any  title,  even  to  a  bona  fide  purchaser.  Hoffman  v.  Carow,  22 
Wend.,  285.  The  reason  is,  because  the  owner  did  not  consent 
nor  intend  to  part  with  the  title  to  his  property,  and  the  purchaser 
from  the  thief  must  beware  of  whom  he  purchases,  or  submit  to 
the  consequences  which  result  from  his  want  of  care.  And  when 
property  is  sold  upon  condition  that  the  title  shall  not  pass  uutil 
it  is  paid  for,  the  purchaser  from  such  a  vendee  should  be  careful 
to  know  whether  he  will  get  a  title.  There  is  generally  an 
implied  warranty  of  title,  and  if  such  a  purchaser  buys  from  a 
responsible  person,  he  will  not  meet  with  any  loss.  It  may  be 
said,  however,  that  a  bona  fide  purchaser  from  such  a  conditional 
vendee  ought  to  be  protected,  because  the  possession  of  the  pro- 
perty is  transferred  to  him  by  the  vendor.  But,  that  circumstance 
is  not  of  itself  sufficient  to  deprive  the  real  owner  of  his  pro- 
perty. A  mere  transfer  of  the  possession  of  property  is  not 
sufficient  to  authorize  a  person  to  regard  the  possessor  as  the 
owner  of  the  property,  as  against  one  who  is  its  actual  owner. 
Covill  v.  Hill,  4  Denio,  323.  It  is  no  answer  to  this  to  say  that 
the  transfer  of  the  possession  enables  the  possessor  to  obtain 
greater  credit  than  he  would  otherwise  have ;  because  if  a  mere 
possession  would  enable  the  possessor  to  transfer  a  title  to  a  bona 
fide  purchaser,  there  would  be  no  safety  in  bailments  or  mort- 
gages of  property,  since  the  bailee  or  mortgagor  could,  under 
such  a  rule,  transfer  a  title  which  he  never  had,  and  the  real 
owner  might  be  deprived  of  his  property  without  his  consent. 
Ante,  151.  The  only  ground  on  which  it  can  be  held,  that  on  a 
conditional  sale,  the  vendor  can  transfer  the  title  of  the  property 
to  a  bona  fide  purchaser  is,  that  public  policy  requires  some  such 
rule.  A  thief  cannot  transfer  a  title,  nor  can  a  bailee  or  mort- 
gagor of  property  after  forfeiture,  unless  it  is  the  mere  equity  of 
redemption.  And,  it  is  a  rule  of  most  extensive  application,  that 
no  person  can  transfer  any  greater  title  than  he  himself  has  to  the 
property  transferred.  Anderson  v.  Nicholas,  5  Bosw.,  121  ;  Dows 
v.  Perrin,  2  E.  P.  Smith,  325 ;  Saltus  v.  Everett,  20  Wend.,  267, 
275 ;  Covill  v.  Hill,  4  Denio,  323,  327  ;  Brower  v.  Peabody,  3 
Kern.,  121 ;  2  Kent's  Com.,  324,  orig.  pag.  The  only  exceptions 
to  this  rule  relate  to  negotiable  instruments  and  bank  bills. 
There  is  no  greater  hardship  in  requiring  a  purchaser  to  beware 
of  the  title  he  gets  when  he  purchases  from  one  who  has  pur- 
chased conditionally,  than  there  is  in  those  cases  relating  to 
stolen  property,  or  to  purchases  from  bailees  or  mortgagors. 
There  is  another  class  of  cases  which  may  be  noticed  here,  since 
it  will  serve  to  give  a  more  complete  view  of  the  subject. 
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Property  is  sometimes  purchased  by  a  vendee  who  obtains  it 
by  practicing  a  gross  fraud  upon  the  vendor.  In  such  cases  a 
bona  fide  purchaser  from  such  a  fraudulent  vendee  will  get  a  per- 
fect title,  if  the  vendor  delivered  the  possession,  and  intended  to 
transfer  the  title  to  the  property.  In  such  cases  the  vendor 
intends  to  part  with  the  title,  and  if  he  is  deceived  he  must  bear 
the  loss  as  against  a  bona  fide  purchaser;  although  the  vendor 
may  recover  the  property  as  against  the  fraudulent  vendee,  or  his 
creditors,  or  voluntary  assignees,  &c.  The  reason  of  this  rule  is, 
that  a  sale  of  this  kind  enables  the  fraudulent  vendee  to  per- 
petrate a  fraud  in  which  an  innocent  third  person,  or  the  original 
vendor,  must  be  the  loser,  and  since  the  latter  put  it  in  the 
power  of  the  fraudulent  vendee  to  commit  such  a  fraud,  it  is 
proper  that  the  loss  should  fall  upon  him  who  had  it  in  his  power 
to  protect  himself  and  others  from  loss.  And  see  Ante,  247. 

The  foregoing  remarks  have  been  made  with  a  view  to  point 
out  what  is  deemed  to  be  the  true  rule,  and  to  show  the  reasons 
which  sustain  it.  Much  more  might  be  said,  but,  until  a  final 
determination  of  the  question  by  the  court  of  appeals,  the  law 
must  remain  unsettled  upon  this  question.  There  are  many  cases 
in  which  a  sale  of  property  is  executory,  owing  to  the  condition 
of  the  property  at  the  time  of  making  the  contract  of  sale.  Un- 
less there  is  an  express  agreement  that  the  title  shall  pass,  and 
that  the  sale  shall  be  an  absolute  one,  the  general  rule  is,  that  the 
title  does  not  pass  from  the  vendor  to  the  vendee,  so  long  as  any 
thing  remains  to  be  done  with  the  property  by  way  of  identifying 
it  from  other  articles,  such  as  counting,  weighing,  measuring,  or 
separating  the  articles  from  a  larger  quantity  of  a  similar  kind. 
Thus,  where  a  quantity  of  cigars  was  sold  at  auction,  for  cash, 
and  those  which  were  loose  in  cases  were  to  be  weighed,  and 
those  in  boxes  to  be  counted  as  full  boxes,  it  was  held  that  the 
vendors  must  bear  the  loss  occasioned  by  a  rain,  which  occurred 
before  the  cigars  were  weighed  or  counted.  Gerard  v.  Prouty,  34 
Barb.,  454.  A  sale  of  cattle  which  are  to  be  slaughtered  by  the 
vendee,  and  then  weighed,  and  the  aggregate  amount  of  the  price 
is  to  be  ascertained  by  the  weight  of  the  cattle  when  dressed,  the 
price  per  pound  having  been  agreed  upon,  the  title  to  the  cattle 
will  not  pass  so  as  to  entitle  a  creditor  of  the  vendee  to  levy  upon 
and  sell  the  beef  by  virtue  of  an  execution  in  his  favor  against 
the  vendee,  upon  an  antecedent  debt.  Ward  v.  Shaw,  7  Wend., 
404. 

In  a  contract  for  the  sale  of  logs  which  are  to  be  delivered  at  a 
distant  place,  the  contract  will  be  executory  until  delivery,  as  be- 
tween vendor  and  vendee.  Evans  v.  Harris,  19  Barb.,  417. 

Marking  logs  is  an  equivocal  act,  and  may  be  for  the  purpose 
of  taking  possession,  or  it  may  be  evidence  of  acceptance, 
or  it  may  be  done  merely  for  the  purposes  of  identification.  lb. 
On  a  sale  of  cotton  which  is  to  be  weighed,  the  sale  is  executory, 
and  the  title  does  not  pass.  Rapelye  v.  Mackie,  6  Cow.,  250; 
Joyce  v.  Adams,  4  Seld.,  291.  An  agreement  for  the  sale  of  lum- 
Wait       62 
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ber  which  is  to  be  measured  and  inspected  at  a  future  time,  is  an 
executory  sale,  and  until  delivery,  the  title  remains  in  the  vendor. 
McDonald  v.  Hewett,  15  Johns.,  349.  A  contract  for  the  sale  of 
wheat,  of  which  a  portion  is  unthreshed,  is  an  executory  sale. 
Downs  v.  Boss  23  Wend.,  270. 

SECTION  IX 

WHEN   TITLE   PASSES   BT   CONTRACT   OF   SALE. 

The  title  to  personal  property  may  be  legally  transferred  with- 
out an  actual  delivery  of  the  articles  sold,  or  of  any  portion  of 
them.  One  <of  the  principal  causes  of  dispute  whether  the  title  to 
property  is  transferred,  grows  out  of  the  fact  that  the  property 
sold  is  a  constituent  part  of  a  larger  quantity ;  that  it  cannot  be 
identified ;  that  some  act  is  to  be  done  by  the  vendor  in  relation 
to  the  property,  such  as  to  weigh,  measure,  count,  finish,  or  man- 
ufacture it.  And  the  cases  already  cited  will  show  what  the  rule 
is  in  such  cases.  But,  where  the  property  is  complete,  and  it  is 
separate,  or  it  can  be  identified  separately  as  a  distinct  article, 
the  title  to  the  property  may  be  transferred  by  a  valid  sale  with- 
out any  actual  delivery  whatever.  Mavemeyer  v.  Cunningham,  35 
Barb.,  515;  Evans  v.  Harris,  19  Barb.,  417  ;  Heine  v.  Anderson, 
2  Duer,  318.  And  where  the  plaintiff  sold  to  the  defendant  a 
quantity  of  barley  in  a  storehouse  at  a  certain  price  per  bushel, 
and  it  was  to  be  weighed,  or  taken  at  the  weight  stated  on  plain- 
tiffs books,  as  the  defendant  might  choose,  and  the  plaintiff  af- 
terwards presented  a  bill  stating  the  aggregate  amount  of  the 
purchase-money,  upon  which  the  defendant  made  a  partial  pay- 
ment and  acquiesced  in  the  statement  of  the  amount;  it  was 
held,  that  the  quantity  of  barley  being  thus  ascertained,  nothing 
further  remained  to  be  done,  and  that  the  title  to  the  barley  had 
passed  to  the  defendant.  Otypliant  v.  Baker,  5  Denio,  379.  Where, 
on  the  sale  of  a  parcel  of  barley  in  the  vendor's  storehouse  at  so 
much  per  bushel,  the  quantity  to  be  subsequently  ascertained,  the 
vendor  agreed  that  it  might  remain  there  until  a  future  day 
named,  when  his  right  to  the  possession  of  the  storehouse  would 
pass  to  another  person ;  and  the  vendee  agreed  with  the  party 
who  was  to  succeed  to  the  possession  of  the  building,  for  the 
storage  of  the  grain  after  the  day  mentioned,  and  after  such 
change  of  possession,  the  building,  with  the  grain,  was  destroyed 
by  fire ;  it  was  held,  that  there  had  been  a  delivery,  that  the  title 
had  passed,  and  that  the  loss  fell  on  the  vendee.  lb. 

So,  where  a  quantity  of  lumber  was  sold  by  a  written  bill 
of  sale,  and  the  property  was  in  the  vendor's  lumber  yard  at  the 
time  of  the  sale,  and  the  pieces  sold  were  selected  and  designated, 
and  the  price  paid,  but  the  vendor  was  to  deliver  the  lumber  at 
a  specified  railroad  station,  free  of  charge,  it  was  held  that  the 
title  to  the  property  passed,  and  that  the  loss  of  the  lumber, 
which  was  destroyed  by  fire,  before  delivery,  must  fall  upon  the 
purchaser.  Terry  v.  Wheeler,  11  E.  P.  Smith,  520.a  The  agree- 
ment by  the  vendor  in  such  a  case,  to  deliver  the  property  at  a 

(a)  JNote  232. 
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specified  place  of  delivery,  does  not  operate  to  render  the  sale  an 
executory  one.  JZ>.,  and  see  Browne  v.  Hare,  3  Hurlst.  &  iNorin.,  484? 

Upon  a  sale  of  a  specified  quantity  of  grain,  its  separation 
from  a  mass,  indistinguishable  in  quantity  or  value,  in  which  ii 
is  included,  is  not  necessary  to  pass  the  title,  when  the  intention 
to  do  so  is  otherwise  clearly  manifested;  and  where  the  owner  of 
wheat,  lying  in  mass  in  his  warehouse,  sold  six  thousand  bushels 
thereof  for  a  specified  price,  and  executed  to  the  vendee  a  receipt, 
acknowledging  himself  to  hold  the  wheat  subject  to  the  pur- 
chaser's order,  it  was  held  that  the  title  passed  to  the  purchaser, 
and  that  he  could  maintain  an  action  against  any  person  who 
unlawfully  converted  it  to  his  own  use.  Kimberly  v.  Patchin,  5  E. 
P.  Smith,  330.  But  where,  in  an  action  upon  a  contract  which 
read,  "Bo't  of  H.  Moore,  1,000  flour  barrels,"  and  by  which  the 
vendor  agreed  to  deliver  them  at  any  time,  prior  to  a  certain 
period,  in  good  order,  to  the  vendee,  the  one  thousand  barrels 
being  a  part  of  a  larger  number,  and  the  price  agreed  upon  having 
been  paid,  it  was  held,  that  the  contract  gave  no  present  title  or 
property  to  the  vendee,  until  the  particular  barrels  had  been  as- 
certained and  identified  and  delivered  to  the  purchaser.  Such  a 
contract  is  not  a  sale,  but  a  special  agreement  to  be  executed  in 
future.  Field  v.  Moore,  Hill  &  Denio,  418. 

This  last  case  differs  from  the  one  which  precedes  it  in  this,  that 
in  that  case  it  was  evident  that  the  parties  intended  that  the  title 
to  the  wheat  should  pass,  and  the  receipt  given  by  the  vendor 
acknowledging  that  he  held  it  in  store  for  the  vendee,  was 
clear  evidence  of  an  intent  to  transfer  the  title.  When  lumber, 
on  being  sold,  is  piled  by  itself  preparatory  to  shipping,  and 
possession  of  the  whole  is  delivered,  a  measurement  is  not  neces- 
sary" to  vest  the  title  in  the  purchaser.  Tyler  v.  Strang,  21 
Barb.,  199. 

The  owner  of  a  brickyard,  in  consideration  of  a  previous 
indebtedness  and  of  a  new  advance,  sold,  by  writing,  to  the 
defendant,  43,000  brick,  to  be  taken  out  of  an  unfinished  kiln 
containing  a  larger  quantity.  He  also  delivered  to  the  defendant 
formal  possession  of  the  yard,  and  agreed  with  him  to  burn  the 
kiln,  which  he  accordingly  did,  and  then  executed  to  the  plain- 
tiff a  bill  of  sale  of  all  the  bricks  in  the  kiln,  it  was  held  that  the 
defendant  was  entitled  to  take  the  43,000  bricks,  although  they 
were  not  counted  out,  marked  or  separated  from  the  residue,  and 
that  the  plaintiff  could  not  maintain  trespass  against  him  for 
such  taking.  Crofoot  v.  Bennett,  2  Oomst.,  258.  See  also,  Dows  v. 
Morewood,  10  Barb.,  183. 

Where  hay  in  the  stack  was  sold  by  a  school  district  collector 
under  a  tax  warrant,  but  it  was  not  delivered,  the  quantity  sold 
being  mixed  with  the  other  hay  of  the  owner,  to  be  weighed  off 
or  otherwise  separated  from  the  general  mass  by  the  purchaser 
at  a  future  time,  it  was  held  that  the  property  in  the  hay  did  not 
pass  to  the  purchaser.  An  officer  who  makes  a  judicial  sale  must 
separate  the  property  he  sells  from  the  mass  of  property  with 

*  Dexter  v.  Bevins,  42  Barb.,  573. 
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which  it  is  mixed  or  the  title  will  not  pass.  Stevens  v.  JEno,  10 
Barb.,  95. 

So  where  a  constable  levied  upon  thirteen  sheep  generally,  and 
on  the  day  of  sale  the  sheep  of  the  defendant  in  the  execution, 
numbering  twenty-one  or  twenty-two,  being  present,  the  consta- 
ble offered  for  sale  thirteen  of  the  sheep  without  designating 
which,  and  on  being  asked  by  a  bidder  which  sheep  he  sold,  the 
constable  replied,  "the  best,  the  fattest,"  it  was  held  that  the 
constable  had  no  power  to  sell  in  such  a  manner  as  to  authorize 
the  purchaser  to  select  thirteen  sheep  from  the  flock,  and  that  the 
purchaser  acquired  no  title  to  the  sheep  thus  selected  by  him. 
Waring  v.  Loomis,  4  Barb.,  484. 

Where  A.  bought  the  boards  which  were  to  be  made  out  of  a 
certain  quantity  of  logs  in  the  possession  of  B.,  to  be  paid  for  at 
a  stipulated  price  per  hundred  feet  when  the  boards  should  be 
sawed,  and  the  boards  were  sawed,  piled  and  notice  given  to  the 
purchaser,  it  was  held,  considering  the  nature  of  the  article  sold, 
that  the  delivery  was  sufficient  to  render  the  sale  valid,  and  to 
transfer  the  title  to  the  purchaser.  Bates  v.  ConMing,  10  Wend., 
389. 

On  the  8th  of  December,  1848,  the  plaintiff  bargained  with  W., 
a  tanner,  for  the  purchase  of  fifteen  sides  of  harness  leather, 
which  were  then  in  W.'s  shop  in  an  unfinished  state,  at  a  certain 
price  per  pound  when  finished.  The  plaintiff  paid  W.  thirty 
dollars  as  the  probable  value  of  the  leather,  and  if  it  should 
exceed  that  amount  the  plaintiff  was  to  pay  the  excess.  On  the 
18th  of  December,  W.  notified  the  plaintiff  that  the  leather  was 
finished,  and  desired  him  to  call  and  select  the  sides  he  had  pur- 
chased. The  next  day  the  plaintiff  went  to  W.'s  shop  and  took 
away  five  sides.  The  plaintiff,  and  W.'s  servant,  by  W.'s  direc- 
tion, selected  nine  sides  and  put  them  by  themselves  in  the 
middle  of  the  shop,  and  some  others  which  were  hung  up.  The 
sides  remained  to  be  cleaned,  &c,  which  was  about  three  hours 
work,  and  then  W.'s  servant  was  to  send  them  up  to  the  plaintiff. 
After  this,  and  during  the  same  day,  W.  sold  all  his  property  to 
the  defendants,  who  took  possession  of  the  shop  and  the  leather 
in  question.  It  was  held  that  the  delivery  of  the  leather  to  the 
plaintiff  was  complete,  and  transferred  the  title  to  him,  and  that 
he  could  recover  the  value  of  it  from  the  defendants  who  had 
refused  to  give  it  up.  Brewer  v.  Salisbury,  9  Barb.,  511. 

Where  merchants  residing  in  the  city  of  New  York  receive  an 
order  for  goods  from  persons  residing  at  a  distance,  no  particular 
directions  being  given  as  to  the  manner  in  which  the  goods  shall 
be  forwarded,  and  the  vendors  proceed  to  select  the  goods 
ordered,  and  a  portion  of  them,  after  being  packed  in  boxes,  is 
placed  on  board  of  a  vessel,  for  transportation,  the  carman 
taking  receipts  from  the  master  of  the  vessel  for  each  load,  no 
person  but  the  shipper  is  entitled  to  a  bill  of  lading.  And  if  the 
shipper  is  also  the  holder  of  the  receipts,  he  may  direct  to  whom 
the  bill  of  lading  shall  be  made  out ;  or  in  other  words,  to  whom 
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the  goods  shall  be  deliverable.  And  until  he  does  so,  the  right 
of  possession  remains  in  himself.  Accordingly,  where  goods 
were  thus  placed  on  board  of  a  vessel  for  transportation  to  the 
purchaser's  place  of  residence,  and  receipted  for  by  the  master  ; 
it  was  held,  that  there  was  not  such  a  delivery  to  the  purchasers 
as  rendered  the  goods  liable  to  be  taken  by  virtue  of  an  attach- 
ment, issued  and  executed  before  the  vessel  sailed,  on  the  ground 
that  the  purchasers  were  non-resident  debtors.  Jones  v.  Bradner, 
10  Barb.,  193. 

If  the  vendee  of  goods  orders  them  to  be  forwarded  by  a  car- 
rier, though  he  does  not  name  him,  a  delivery  to  a  carrier  will 
enure  as  a  constructive  delivery  to  the  vendee,  and  thus  satisfy 
the  count  for  goods  sold  and  delivered.  Hague  v.  Porter,  3  Hill, 
141.a  But  a  delivery  to  a  carrier,  without  the  consent  of  the 
vendee  either  express  or  implied,  will  not  enure  as  a  delivery  to 
the  latter.  lb. 

P.  agreed  to  take  a  lot  of  lamps  of  H.  &  E.,  and  at  the  same 
time  ordered  a  larger  quantity  of  a  similar  description,  which 
were  to  be  made  and  delivered  as  soon  as  practicable ;  the  price 
of  the  whole  to  be  at  the  rate  of  thirteen  dollars  per  dozen.  The 
first  parcel  was  paid  for  and  delivered ;  and,  while  the  others 
were  manufacturing,  P.  desired  an  alteration  in  their  structure, 
which  was  made.  After  the  lamps  were  complete,  they  were 
boxed  up  and  sent  by  a  carman  to  the  store  of  P.,'  who  refused 
to  receive  them  ;  it  was  held,  that  the  contract  in  respect  to  the 
different  parcels,  was  distinct ;  and  that  H.  &  E.  could  not  sue 
for  goods  sold  and  delivered,  nor  for  goods  bargained  and  sold ; 
but  that  the  complaint  ought  to  have  been  special,  for  a  refusal 
to  accept  the  goods.  lb. 

Where  the  owner  of  property  authorizes  a  broker  to  sell  it,  and 
the  property  (logwood)  is  at  the  time  in  bond  and  afloat,  and  such 
broker  contracts  to  sell  it  for  cash  at  a  specified  price  per  ton,  "  to 
be  delivered  alongside  of  the  ship,"  it  is  essential  to  a  legal  de- 
livery of  it,  that  such  entries  be  made  by  the  vendor  at  the  cus- 
tom house,  and  that  such  documents  be  furnished  by  him  as  will 
confer  upon  the  purchaser  the  power  to  control  it.  Where,  in 
such  a  case,  such  vendor,  though  requested  to  do  so,  wholly  neg- 
lects to  make  such  entries,  or  to  furnish  such  documents,  and  by 
reason  thereof  the  property  is  not  placed  within  the  actual  and 
legal  control  of  the  purchaser,  the  vendor  cannot  recover  from 
the  purchaser  the  contract  price.  Zachrisson  v.  Poppe,  3  Bosw.,  171. 

Where  a  delivery  is  apparently  absolute,  and  without  any 
cotemporaneous  declarations  qualifying  it,  the  onus  of  proving 
the  delivery  conditional,  vests  upon  the  vendor.  If  no  such  proof 
is  given,  the  delivery  will  be  deemed  absolute,  and  title  to  the 
goods  will  vest  in  the  purchaser.  Caldwell  v.  Barflett,  3  Duer,  341; 
Smith  v.  Lynes,  1  Seld.,  42. 

When  the  time  for  the  delivery  of  property  is  fixed  by  the  con- 
tract, in  express  terms,  there  can  be  little  difficulty  as  to  the  time 
of  performance.    When  no  time  is  specified  in  the  contract,  the 

(a)  Note  233. 
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vendor  may  tender  a  delivery  of  the  property,  and  demand  pay- 
ment  immediately;  and  so  in  like  manner  the  vendee  may  tender 
the  price  and  demand  an  immediate  delivery  of  the  property. 
The  time  for  delivering  property  sold,  is  sometimes  fixed  by  the 
happening  of  some  future  event. 

Where  a  quantity  of  cotton  was  sold  in  New  York,  and  it  was 
to  be  delivered  on  its  arrival  at  New  York  from  New  Orleans,  at 
any  time  between  two  specified  dates ;  it  was  held  that  the  ven- 
dors were  not  chargeable  for  the  non-delivery  until  its  arrival  iu 
New  York,  and  that  the  specification  of  the  time  in  such  a  case 
is  merely  a  limitation  fixing  the  period  beyond  which  neither  of 
the  parties  are  bound  by  the  contract,  and  not  an  agreement  that 
the  cotton  shall  at  all  events  be  delivered  by  the  specified  day. 
Russell  v.  Mcoll,  3  Wend.,  112.  And  where  a  portion  of  the  cot- 
ton arrived  at  the  port  of  New  York  before  the  last  specified  day, 
but  the  balance  had  not  arrived ;  it  was  held  that  the  vendor  was 
not  bound  to  deliver  that  portion  of  it  which  had  arrived;  because 
the  vendee  is  not  bound  to  receive,  nor  is  the  vendor  obliged  to 
deliver  any  quantity  less  than  the  whole.  lb* 

The  defendant  in  October,  1845,  made  a  contract  to  deliver  to 
the  plaintiff  a  canal  boat  load  of  oats,  "on  or  about  the  first  of 
November  next."  In  an  action  to  recover  damages  for  the  non- 
delivery of  the  oats;  it  was  held  that  the  measure  of  damages 
was  the  difference  between  the  contract  price  and  the  market 
value  of  the  oats  within  a  reasonable  time  after  the  first  of 
November.  Kipp  v.  Wiles,  3  Sandf.,  585,  To  warrant  a  recovery 
upon  a  special  contract  to  pay  for  goods  to  be  delivered  within  a 
certain  time  and  at  a  certain  place,  they  must  all  be  tendered 
within  that  time  and  at  that  place.  A  part  delivery  and  accep- 
tance, some  before  and  some  after  the  time,  will  not  maintain  the 
action.  Davenport  v.  Wheeler,  7  Oow.,  231;  and  see  Mead  v. 
JDegolyer,  16  Wend.,  632.  A  party  contracting  to  deliver  a 
quantity  of  lumber  at  a  given  day,  at  a  certain  price  per  foot, 
to  be  paid  for  on  delivery  of  the  whole,  but  who  delivers  only  a 
part  by  the  day  specified,  cannot  recover  for  the  part  delivered, 
though  it  be  used  by  the  vendee.  Paige  v.  Ott,  5  Denio,  406.  And 
where,  in  such  a  case,  after  the  day  had  passed,  the  parties  agreed 
that  the  contract  should  be  considered  performed  on  the  delivery 
of  an  other  specified  quantity  of  lumber  at  a  still  future  day,  and 
a  portion  of  the  lumber  specified  in  such  new  contract,  was  de- 
livered and  used  by  the  vendee,  but  it  was  not  all  delivered ;  it 
was  held  that  there  could  not  be  a  recovery  for  the  lumber 
delivered  under  either  contract.  lb.;  Oatlin  v.  Tobias,  12  E.  P. 
Smith,  217. 

The  plaintiffs,  by  a  written  contract  made  on  the  3d  of  April, 
sold  to  the  defendants  in  New  York,  a  quantity  of  English  lin- 
seed oil,  "to  arrive  per  ship  Marcia  from  London,  sailed  on  or 
about  the  15th  of  March,  ult. ;"  it  was  held  that  the  statement  in 
the  contract  as  to  the  time  of  sailing  was  a  mere  representation 
and  not  a  warranty,  and  being  made  without  fraud,  that  the 

(a)  Note  234. 
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defendants  were  bound  to  accept  and  pay  for  the  oil,  although 
the  vessel  did  not  sail  until  the  26th  of  March,  and  her  arrival  in 
fact  was  thereby  delayed."  Hawes  v.  Latvrence,  4  Oomst.,  345. 
And  it  was  further  held,  that  evidence  to  show  that  the  spring 
trade  in  oil  had  ceased  when  the  vessel  arrived,  and  that  it  would 
be  subject  to  deterioration  by  being  kept  until  the  fall  trade 
should  commence,  was  not  admissible  in  behalf  of  the  defend- 
ants, in  au  action  brought  against  them  on  the  contract  to 
recover  the  price.  lb.  Where  a  person  contracts  to  purchase 
goods,  which,  at  the  time,  are  on  board  of  a  vessel  at  sea,  and 
expected  to  arrive,  it  is  his  duty  to  receive  such  goods  within  a 
reasonable  time  after  notice  of  their  arrival,  and  a  tender  of  the 
goods  at  the  place  designated  by  him  for  the  delivery  of  them. 
Dibble  v.  Corbett,  5  Bosw.,  202.  Where  such  purchaser  refuses  to 
accept  a  delivery  within  a  reasonable  time,  he  is  liable  to  the 
vendor  for  the  damages  necessarily  caused  by  such  delay.  II. 
Although  the  contract  be  made  in  such  form  that  the  title  to  the 
property  does  not  pass  until  the  goods  are  delivered,  yet  the  con- 
tract being  Valid  and  obligatory,  and  the  purchaser  having 
accepted  the  goods  under  it,  it  is  no  answer  to  the  claim  for 
damages  for  delaying  an  unreasonable  time  to  receive  them,  that 
the  title  of  the  purchaser  does  not  become  vested  until  the  goods 
are  delivered  and  accepted.  lb.  The  time  for  the  delivery  may 
be  left  optional  with  either  party,  and  if  the  person  who  has  the 
option  gives  the  other  party  a  reasonable  notice,  and  offers  to 
perform  on  his  part,  the  other  party  will  be  bound  to  complete 
the  contract.  Gfenin  v.  Tompkins,  12  Barb.,  265. 

The  place  for  the  delivery  of  goods  sold  is  usually  fixed  by  the 
contract,  and  when  that  is  done,  the  goods  must  be  delivered  at 
that  place.  So,  sometimes  the  place  of  delivery  is  left  optional 
with  the  purchaser,  and,  in  that  case,  he  must  notify  the  vendor 
at  what  particular  place  he  wishes  to  have  the  goods  delivered  ; 
and  no  action  will  lie  for  non-delivery,  in  such  a  case,  until  the 
notice  is  given.  And  when  the  vendor  has  an  option  to  deliver 
goods  at  either  of  two  specified  places,  and  he  delivers  them  at 
one  of  the  places,  but  without  giving  the  vendee  notice  of  the 
delivery  at  that  place,  and  the  goods  are  lost  in  consequence  of 
the  want  of  notice,  the  loss  will  fall  upon  the  vendor,  and  he 
cannot  recover  the  price  of  the  vendee.  Rogers  v.  Van  Hoesen,  12 
Johns.,  221.  The  place  of  payment  of  a  note  payable  in  salt  or 
other  portable  article,  is  the  residence  of  the  creditor,  where  the 
time  of  payment  is  fixed  by  the  contract,  but  the  place  is  not 
designated.  Goodwin  v.  HoTbrooTc,  4  Wend.,  377. 

Under  a  contract  for  the  delivery  of  specific  articles  at  a  par- 
ticular place  other  than  the  residence  of  the  promisee,  it  is  the 
duty  of  the  promisor  after  making  the  delivery  at  that  place,  to 
notify  the  promisee  thereof,  without  delay.  Until  such  delivery 
and  notice,  the  promisee  is  not  in  a  condition  to  object  to  the 
quality  of  the  articles,  nor  can  the.  title  pass.  Newcomb  v.  Cramer 
9  Barb.,  402.b 

(a)  Note  235.        (6)  Note  230. 
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A  note  given  by  one  who  keeps  a  saw  mill  or  a  lumber  yard, 
for  an  amount  "payable  in  lumber  at  cash  price  when  called 
for,"  without  mentioning  day  or  place  of  payment,  is  payable 
tit  the  mill  yard.  Bice  v.  Churchill,  2  Denio,  145.  A  special 
demand  must  be  made  there  before  suit  brought.  But  a  per- 
sonal demand  of  the  maker  elsewhere  would  be  good  unless  met 
by  an  offer  to  pay  at  the  yard.  In  such  case  the  holder  would  be 
bound  to  go  to  the  yard  to  receive  payment.  II).  A  demand  at 
the  mill  yard  is  sufficient,  though  neither  the  maker  nor  any  oue 
authorized  to  make  the  payment  be  found  there. 

The  maker  of  such  an  engagement  is  bound  to  be  at  the  place 
of  payment  at  all  reasonable  hours  prepared  to  perform  the  agree- 
ment, lb.  If  upon  such  demand  the  maker  be  absent,  it  may 
be  made  of  any  one  in  charge,  and  if  there  be  no  such  person, 
it  may  be  made  publicly  at  a  reasonable  time.  1  b. 

The  defendant,  who  was  a  shopkeeper  in  New  York  city,  agreed 
to  pay  a  debt  of  two  thousand  dollars  in  merchandise  out  of  his 
store,  at  44  Maiden  lane,  on  demand,  and  the  merchandise  was 
to  be  sold  and  delivered  at  not  above  twenty-five  per  cent  of  the 
cost;  and  it  was  held  that  his  obligation  was  discharged  by 
delivering  goods  at  prices  twenty-five  per  cent  above  the  cost  to 
him,  though  that  might  be  much  more  than  twenty-five  per  cent 
above  the  wholesale  market  at  the  time  of  delivery;  that  he 
was  at  liberty  to  continue  selling  his  goods,  without  replenishing 
the  stock,  until  a  demand  for  a  delivery  in  full  of  the  contract; 
and  that  so  long  as  he  retained  sufficient  for  that  purpose,  the 
other  party  could  not  complain  that  he  was  left  to  a  selection 
from  an  inferior  assortment,  and  goods  less  marketable  than  at 
the  date  of  the  contract;  that  after  reasonable  notice  to  select 
his  goods  at  the  place  named  in  the  contract,  the  plaintiff  was 
bound  to  accept  them  at  any  other  reasonably  convenient  place 
to  which  they  inight  be  removed,  and  that  a  subsequent  demand 
at  the  original  place,  or  elsewhere,  for  a  delivery  at  the  original 
place  was  ineffectual ;  that  a  refusal  to  deliver  goods  to  the  value 
of  twenty  dollars,  which  had  been  packed  up  in  boxes  for  removal, 
after  notice  to  the  plaintiff  to  call  for  his  pay  at  the  defendant's 
original  location,  did  not  constitute  a  breach  of  the  contract; 
and  that  the  contract  permits  a  demand  of  merchandise  in  parcels. 
Bucli  v.  Burh,  4  E.  P.  Smith,  337. 

As  a  general  rule,  the  store  of  the  merchant,  the  shop  of  the 
mechanic  or  manufacturer,  and  the  farm  or  granary  of  the  farmer, 
at  which  commodities  sold  or  depv  sited  or  kept,  is  the  place  of 
delivery,  when  the  contract  is  silent  as  to  place.  But  this  rule 
ceases  to  be  applicable  when  the  collateral  circumstances  indicate 
a  different  place.  Bronson  v.  Gleason,  7  Barb.,  472. 

Where  the  goods  are  a  subject  of  general  commerce,  and  are 
purchased  in  large  quantities  for  reshipment,  and  the  purchaser 
resides  at  the  place  of  reshipment,  and  has,  at  such  place,  a  store- 
house and  dock  for  that  purpose,  the  place  of  business  of  the  pur- 
chaser, is  ordinarily  the  place  of  delivery.  lb.    Where  a  manu- 
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facturer  of  salt  at  L.,  executed  a  writing  as  follows:  "I  have  this 
day  agreed  with  B.  &  0.  of  Oswego,  to  sell  them  one  boat  load 
of  salt  per  week,  and  deliver  the  same  to  them  in  good  order,  equal 
to  400  barrels  each  week,  from  this  time  to  the  first  of  November 
next,"  &c,  it  was  held  that  upon  the  reasonable  construction 
of  the  agreement,  in  connection  with  the  surrounding  circum- 
stances, the  salt  was  to  be  delivered  at  Oswego.  lb. 

The  contract  usually  determines  the  quantity  or  number  of 
articles  which  is  required  to  be  delivered  in  performance  of  the 
agreement.  And  when  the  contract  specifies  a  particular  quantity 
which  can  be  determined  by  measuring,  weighing,  or  counting, 
that  is  to  be  delivered,  the  terms  of  the  contract  must  be  com- 
plied with,  by  delivering  the  specified  quantity,  on  the  part  of 
the  vendor,  and  its  acceptance  by  the  vendee.  The  vendor  has 
no  right  to  deliver  or  tender  any  greater  nor  any  less  quantity  or 
number  of  articles  sold,  than  is  specified  in  the  agreement ;  and 
the  same  rule  applies  to  the  vendee,  who  cannot  demand  the 
delivery  of  more,  nor  can  he  demand  less,  than  the  agreed 
quantity.  The  plaintiff  having  received  an  order  from  the  de- 
fendant to  forward  two  hundred  and  fifty  barrels  of  cement,  sent 
by  a  carrier,  two  hundred  and  sixty  barrels,  which  the  defendant 
refused  to  receive,  saying,  among  other  things,  that  there  was 
more  than  he  had  ordered;  whereupon,  the  carrier  took  the  ce- 
ment away,  and  stored  it.  Afterwards,  a  letter  was  written 
to  the  plaintiff  by  the  defendant,  in  which  he  placed  his  refusal  to 
receive  the  cement,  on  the  sole  ground  that  the  quality  was  not 
good,  but  admitted  that  the  order  had  been  complied  with  as  to 
the  number  of  barrels.  The  plaintiff  then  brought  an  action  for  the 
value  of  the  two  hundred  and  fifty  barrels  of  cement,  declaring 
as  for  goods  bargained  and  sold,  and  for  goods  sold  and  delivered ; 
but  he  was  nonsuited  at  the  trial,  because  the  number  of  barrels 
ordered  had  been  delivered  to  the  carrier  as  part  of  a  larger  num- 
ber, without  being  counted  out  or  separated,  and  that  thereupon 
no  sale  had  taken  place;  and  it  was  held,  that  the  nonsuit  was 
erroneously  granted,  and  that  the  case  should  have  been  submitted 
to  the  jury ;  for,  if  the  entire  quantity  of  cement  delivered  to  the 
carrier,  was  intended  as  a  mere  compliance  with  the  order,  and 
was  not  sent  for  the  purpose  of  charging  the  defendant  with  the 
excess,  he  was  liable.  Downer  v.  Thompson,  6  Hill,  208  ;  revers- 
ing same  case,  2  Hill,  137.  The  supreme  court  held  that  the 
vendor  ought  to  be  nonsuited,  because  he  had  not  delivered 
the  precise  number  of  barrels  agreed  upon;  while  the  court 
for  the  correction  of  errors,  reversed  the  judgment,  on  the  ground 
that  it  was  a  question  of  fact  to  submit  to  the  jury,  whether  the 
vendor  intended  to  require  the  acceptance  of  more  than  the  spe- 
cified number  of  barrels.  But  both  courts  agreed  upon  the  prin- 
ciple that  the  vendor  must  deliver  the  precise  number  ordered, 
neither  more  nor  less. 

Where  manufacturers  in  the  country  sent  an  order  to  merchants 
n  the  city  for  a  quantity  of  plough  castings,  to  be  forwarded  on 
Wait    63 
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the  canal,  and  only  a  part  of  which  were  forwarded,  and  those  by 
land  carriage,  by  means  whereof  the  expense  of  transportation 
was  greatly  increased ;  it  was  held,  in  an  action  for  the  price  of 
the  property  forwarded,  that  the  plaintiffs  were  not  entitled  to 
recover  without  showing  an  acceptance  of  the  goods  by  the 
defendants.  Coming  v.  Colt,  5  Wend.,  253. 

Where  a  contract  was  made  for  the  sale  and  delivery,  within  a 
given  period,  of  one  hundred  tons  of  pressed  hay,  to  be  paid  for 
at  a  specified  price  per  ton,  part  in  advance,  and  the  residue  when 
the  whole  quantity  should  he  delivered,  and  the  vendor,  within  the 
time  stipulated,  delivered  only  about  one-half  of  the  specified 
quantity,  and  then  brought  an  action  to  recover  for  the  quantity 
delivered  at  the  stipulated  price ;  it  was  held  that  the  delivery 
of  the  whole  quantity  was  a  condition  precedent,  and  that  the 
plaintiff  was  not  entitled  to  sustain  his  action,  the  defendant,  on 
his  part,  not  having  waived  or  prevented  a  full  performance. 
Champlin  v.  Rowley,  18  Wend.,  187.  So,  where  a  contract  for  the 
sale  and  delivery  of  personal  property  specifies  the  quantity,  price 
and  time  of  performance,  the  vendor  is  not  entitled  to  recover 
under  a  quantum  meruit  for  a  portion  less  than  the  whole  quantity 
agreed  to  be  delivered,  notwithstanding  that  the  vendee  has  con- 
sented to  a  variation  of  the  contract  as  to  price  and  time  of  per- 
formance. Mead  v.  Degolyer,  16  Wend.,  632;  Paige  v.  Ott,  5 
Denio,  406;  Champlin  v.  Rowley,  13  Wend.,  258;  affirmed,  18 
Wend.,  187;  and  see  ante,  114, 118, 176,  as  to  performance  of  con- 
ditions precedent. 

There  are  some  cases  in  which  the  vendor  is  excused  from 
delivering  the  precise  quantity,  or  indeed,  any  part  of  the  pro- 
perty agreed  to  be  sold.  Where  a  contract  was  made  in  New 
York  for  the  sale  of  five  hundred  bales  of  cotton,  on  its  arrival 
at  New  York  from  New  Orleans,  at  any  time  between  the  date 
of  the  contract,  which  was  the  ninth  day  of  February,  and  the 
first  day  of  June  thereafter,  to  be  paid  for  in  cash  on  delivery, 
the  cotton  to  be  weighed,  &c,  the  title  does  not  pass  in  such  a 
case ;  and  where  a  part  of  the  cotton  arrived  within  the  specified 
time,  but  the  remainder  did  not,  it  was  held  that  the  vendor  was 
not  bound  to  deliver  any  portion  of  the  cotton.  Russell  v.  Nicoll, 
3  Wend.,  112. 

Where  the  contract  leaves  it  optional  with  the  vendor  to 
deliver  any  quantity  without  limit,  or  any  quantity  not  less  than 
a  given  one,  and  not  exceeding  an  other  specified  one,  the  vendor 
may,  in  the  first  case,  deliver  any  quantity  he  choses  ;  and  in  the 
latter  case,  he  may  deliver  any  quantity  not  being  less  nor  more 
than  that  specified  in  the  contract.  Disborough  v.  Neilson,  3  Johns. 
Oas.,  81.  The  same  rule  applies  when  the  option  as  to  quantity 
is  left  to  the  vendee.  And  where  the  vendee  has  an  option  to 
increase  the  quantity  of  the  articles  to  be  delivered,  on  his  giving 
a  reasonable  notice,  between  two  specified  dates,  he  is  bound  to 
give  notice  before  the  last  of  the  days  specified.  Topping  v.  Root, 
5  Cow.,  404.    When  the  contract  requires  the  delivery  of  an  entire 
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quantity  as  a  condition  precedent  to  the  right  to  recover  any  thing, 
the  parties  may  agree  that  a  delivery  of  a  portion  of  the  property 
is  sufficient ;  and  in  such  case  if  the  vendee  accepts  a  portion  of 
the  property,  and  waives  the  delivery  of  the  remainder,  the  ven- 
dor may  recover  for  the  quantity  actually  delivered  and  accepted. 
Corning  v.  Colt,  5  Wend.,  253;  Downer  v.  Thompson,  6  Hill,  208. 

But,  in  such  cases  the  evidence  must  show  clearly  that  the 
vendee  agreed  or  consented  to  accept  the  quantity  delivered,  and 
waived  a  performance  as  to  the  residue.  The  plaintiff  in  such 
case  cannot  avail  himself  of  an  account,  stated  by  the  vendee, 
crediting  the  vendor  with  the  quantity  delivered  at  the  stipulated 
price,  and  debiting  him  with  a  certain  sum  as  damages  sustained 
by  the  failure  of  an  entire  performance,  where  he  refuses  to 
settle  with  the  vendee  on  the  basis  of  such  account  stated. 
Mead  v.  Degolyer,  16  Wend.,  632.  So  where  there  is  a  partial 
delivery  within  the  time  limited,  and  the  vendee  consents  to  an 
extension  of  the  time  upon  condition  that  an  other  specified 
quantity  should  be  delivered,  and  the  vendor  delivered  a  part  of 
the  latter  quantity,  but  failed  to  deliver  the  residue  ;  it  was  held 
that  there  was  no  waiver,  and  that  the  plaintiff  could  not  recover 
for  either  quantity  delivered,  although  it  had  been  used  by  the 
vendee.  Paige  v.  Ott,  5  Denio,  406 ;  ante,  117,  179. 

Where  one  agrees  to  sell  and  deliver  a  crop'  of'  corn  in  "  mer- 
chantable order,"  he  is  bound  to  deliver  sound  and  ripe  corn, 
and  the  vendee  is  not  bound  to  accept  any  other.  And  where 
the  defendant,  by  a  written  contract,  agreed  to  sell  and  deliver 
to  S.  &  M.,  his  crop  of  corn  then  growing  on  about  thirty  acres 
of  ground,  to  be  delivered  in  "merchantable  order;"  it  was 
held,  that  he  was  bound  to  deliver  all  the  merchantable  corn  that 
grew  on  the  thirty  acres,  and  no  more ;  and  where  the  defendant 
claimed  the  right  to  deliver  the  whole  crop,  although  it  was  con- 
ceded to  have  been  of  unmerchantable  quality,  and  tendered  the 
good  and  bad  corn  together,  without  proposing  or  offering  to 
deliver  any,  except  in  that  way ;  it  was  held,  that  this  was  not  a 
proper  tender  or  offer  of  performance ;  and  that  the  purchasers 
were  not  bound  to  receive  the  corn  tendered  in  fulfillment  of  the 
agreement,  but  might  treat  the  contract  as  broken,  and  bring 
their  action  to  recover  the  damages  they  had  sustained.  Hamil- 
ton v.  Ganyard,  34  Barb.,  204. 

In  every  executory  contract  for  the  future  sale  and  delivery  of 
articles  of  merchandise,  the  law  will  imply  an  agreement  that  the 
property  bargained  for  shall  be  of  merchantable  quality;  and 
where  one  agrees  to  sell  and  deliver  a  crop  of  corn  in  "merchant- 
able order,"  he  is  bound  to  deliver  sound  and  ripe  corn,  and  the 
vendee  is  not  bound  to  accept  of  any  other.  II.  So,  where 
the  sale  relates  to  property  which  is  in  existence,  if  the  vendor 
represents  or  warrants  it  to  be  of  any  particular  quality,  he  will 
be  bound  to  deliver  an  article  of  the  quality  warranted,  or 
respond  in  damages.  But  the  vendee  is  at  liberty  to  accept  an 
article  which  is  inferior  to  that  which  he  purchased.     And 
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although  by  the  terms  of  a  contract,  an  article  agreed  to  be 
delivered  is  to  be  of  a  merchantable  quality,  still  if  an  inferior 
article  be  delivered  and  accepted,  the  purchaser,  when  called  on 
for  payment,  is  not  entitled  to  a  reduction  from  the  contract 
price,  on  the  ground  of  the  inferior  quality  of  the  article ;  he 
must  refuse  to  accept  it,  or  if  its  inferiority  be  subsequently  dis- 
covered, he  must  return  it,  or  require  the  vendor  to  take  it  back. 
Sprague  v.  Blake,  20  Wend.,  61 ;  Hargous  v.  Stone,  1  Seld.,  73, 
pi.  6.a  Where  the  sale  is  a  conditional  one,  and  the  property  is 
at  sea  on  board  of  a  vessel  bound  to  the  place  of  making  the 
contract,  if  the  property  is  of  an  inferior  quality,  so  that  the 
defendant  is  not  bound  to  take  it,  yet  if  he  receives  a  portion  of 
the  property  before  ascertaining  its  quality,  and  then  refuses  to 
accept  or  pay  for  it  because  it  is  not  of  the  quality  required  by  the 
contract,  he  will  be  bound  to  return  the  property  to  the  vendor, 
on  his  demand,  and  if  he  is  unable  to  return  it,  in  consequence 
of  having  used  it,  he  will  be  bound  to  pay  for  the  property  at 
the  market  price  at  the  time  he  received  it.  Shields  v.  Petlie,  4 
Coinst.,  122.b 

If  the  vendor  delivers  an  article  of  a  quality  superior  to  that 
required  by  his  contract,  he  cannot  require  the  vendee  to  pay 
more  than  the  contract  price. 

SECTION  X. 

DELIVERY  OF  PROPERTY  SOLD. 

An  actual  delivery  of  property  sold,  is  sometimes  impossible, 
at  the  time  of  making  the  contract  of  sale,  and  yet,  it  is  frequently 
the  case  that  the  parties  desire  to  transfer  the  title  to  the  property 
although  the  possession  cannot  be  immediately  given.  It  has  been 
already  seen,  that  there  may  be  a  valid  transfer  of  the  title  with- 
out an  actual  delivery  of  the  property.  Ante,  470.  This  may  be 
done  in  various  ways.  If  the  price  of  the  property  is  under  fifty 
dollars,  there  may  be  a  valid  sale  by  a  verbal  contract  alone,  as 
where  the  vendor  offers  to  sell  a  cow  to  the  vendee  for  twenty-five 
dollars,  payable  irf  six  months;  if  the  vendee  accepts  this  offer, 
and  the  parties  intend  that  the  transaction  shall  be  an  immediate 
and  final  sale,  the  title  of  the  cow  will  pass  though  the  money  is 
not  paid,  nor  the  cow  delivered. 

In  those  cases. in  which  a  contract  is  within  the  provisions  of 
the  statute  of  frauds,  the  statutory  requirements  must  be  com- 
plied with  to  render  the  contract  valid.  This  subject  will  be 
discussed  hereafter.  Some  of  the  cases  will  now  be  noticed  in 
which  it  has  been  held  that  an  order  or  a  receipt,  &c,  is  suf- 
ficient to  operate  as  a  constructive  delivery. 

The  custom  in  the  port  of  New  York,  upon  the  sale  of  grain  is, 
that  the  purchaser  selects  a  measurer,  and  the  measurer  so  se- 
lected is  appointed  by  the  board  of  measurers  to  perform  the  duty ; 
and  where  the  measurement  is,  in  fact,  made  by  a  measurer  ap- 
pointed by  the  board,  the  custom  is  substantially  complied  with, 
and  it  is  immaterial  whether  the  measurer  is  selected  by  the  sellei 

(a)  Note  237.        (6)  Note  238. 
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or  the  purchaser ;  and  when  the  quantity  sold  has  been  ascertained 
by  such  a  measurement,  and  the  purchaser  has  an  order  for  the 
delivery  of  the  grain,  upon  the  storekeeper  in  whose  custody  it 
is,  the  delivery,  so  far  as  the  seller  is  concerned,  is  complete. 
McOready,  v.  Wright,  5  Duer,  571. 

Where  the  goods  are  in  the  possession  of  a  bailee  of  the  vendor, 
the  bill  of  sale  gives  an  immediate  and  valid  title  to  the  purchaser, 
without  a  formal  delivery  of  the  possession.  The  possession  of 
the  bailee  becomes  that  of  the  purchaser.  Such  a  bill  of  sale  is 
not  merely  a  transfer  of  a  right  of  action,  but  of  the  goods  them- 
selves, and  gives  an  immediate  right  to  the  purchaser  as  owner, 
to  demand  their  restoration.  Seine  v.  Anderson,  2  Duer,  318. 
"Where  the  owner  of  wheat,  lying  in  mass  in  his  warehouse,  sold 
six  thousand  bushels  of  the  quantity  for  a  specified  price,  and 
executed  to  the  vendee  a  receipt,  acknowledging  himself  to  hold 
the  wheat  subject  to  the  purchaser's  order,  this  is  a  sufficient 
'■  delivery  to  pass  the  title  without  any  other  separation  or  delivery. 
Kimberly  v.  Patehin,  5  E.  P.  Smith,  330.  A  delivery  of  the 
receipt  of  the  storekeeper  for  the  goods,  being  the  documentary 
evidence  of  the  title,  is  tantamount  to  a  delivery  of  the  goods  ; 
and  so  of  a  delivery  of  the  key  of  a  warehouse  in  which  the  goods 
sold  are  deposited,  and  either  mode  transfers  the  title  to  the 
property.  Wilkes  v.  Ferris,  5  Johns.,  335  ;  Hollingworth  v.  Napier, 
3  Oaines,  182.  B.  having  agreed  to  make  a  wagon  for  M.,  the 
latter  gave  to  L.  a  written  order  upon  B.  for  such  wagon,  which 
order  B.  accepted  and  handed  back  to  L.  The  wagon  was  after- 
wards delivered  to  L.  by  B.  upon  the  order ;  it  was  held  that  this 
was  an  equitable  assignment  of  the  wagon  to  L.,  and  that  B.  could 
not  recede  from  the  undertaking,  and  maintain  an  action  against 
L.  for  the  price  of  the  wagon.  Barber  v.  Lyon,  22  Barb.,  622. 

Where  a  valid  executory  contract  is  entered  into  for  the  pur- 
chase of  a  large  quantity  of  flour  of  a  specific  quality  to  be  deliv- 
ered at  a  future  day,  a  notice  on  the  day  fixed,  of  readiness  to 
deliver,  accompanied  by  accepted  orders  upon  the  party  having 
the  flour  in  store,  with  an  offer  to  make  an  actual  delivery,  is  suf- 
ficient. Stanton  v.  Small,  3  Sandf.,  230.a  Where  goods  are  pon- 
derous or  bulky,  or  cannot  conveniently  be  delivered  manually, 
the  law  does  not  require  an  actual  delivery  thereof,  but  only  that 
they  should  be  put  under  the  absolute  power  of  the  vendee,  or 
that  his  authority  as  owner  should  be  formally  acknowledged ; 
or  that  some  act  should  be  done  typical  of  a  surrender  of  them  on 
one  side,  and  an  acceptance  of  them  on  the  other.  lb.  The  law 
requires  such  delivery  only  as  is  consistent  with  the  nature  and 
situation  of  the  thing  sold.  And  where,  in  an  action  upon  a  con- 
tract for  the  sale  and  purchase  of  flour,  brought  by  the  vendor 
against  the  purchaser,  it  is  proved  that  it  is  the  usage  for  flour,  in 
a  storehouse  or  vessel,  to  be  sold  by  accepted  delivery  orders,  and 
to  pass  by  the  transfer  of  the  orders  from  hand  to  hand,  without 
actual  delivery  of  the  flour,  such  usage  will  be  held  to  have 
entered  into  the  contemplation  of  the  parties,  and  to  have  consti- 

(o)  Noras  239. 
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tuted  a  part  of  the  contract.  It.  Where  a  vendor  of  flour,  upon 
the  purchaser's  objecting  to  the  manner  of  the  tender  of  the  flour, 
(which  was  made  by  accepted  orders  of  persons  having  it  in 
store,)  offers  to  turn  it  out  on  the  sidewalk,  or  to  cart  it  to  the 
purchaser's  door,  or  to  any  other  part  of  the  city  he  will  name, 
provided  the  purchaser  will  say  he  will  take  it,  and  the  purchaser 
tells  the  vendor  to  do  as  he  pleases,  without  telling  him  what  to 
do,  or  whether  he  will  take  it,  this  is  a  sufficient  tender,  on  the 
part  of  the  vendor.  It.  But  where  flour  was  deliverable  upon  a 
day  certain,  the  delivery  of  an  order  by  the  seller  to  the  buyer  for 
flour  on  a  barge,  in  the  hold  of  which,  the  flour  is  deposited,  is 
not  a  compliance  with  the  contract,  there  being  no  actual 
delivery  or  tender  of  delivery  of  the  flour  itself,  on  the  day  spe- 
cified. Suydam  v.  Glark,  2  Sandf.,  133.  Where  the  article  sold  is 
a  quantity  of  iron,  in  a  bonded  warehouse,  it  is  not  necessary  that 
it  should  be  brought  to  the  purchaser  in  order  to  tender  a  de- 
livery; it  is  sufficient  that  a  tender  be  made  of  the  permit  by 
which  it  might  be  obtained.  Dunham  v.  Mann,  4  Seld.,  508/ 

Marking  logs  is  an  equivocal  act,  and  may  be  for  the  purpose 
of  taking  possession,  or  merely  for  that  of  identity;  or  it  may  be 
evidence  of  acceptance.  Evans  v.  Harris,  19  Barb.,  417. 

Where,  on  a  sale  of  land,  the  vendor  also  agrees  to  purchase 
certain  ponderous  articles,  (a  set  of  grist  mill  stones,)  on  the  pre- 
mises, and  he  then  enters  into  possession  of  the  land,  the  articles 
sold  still  remaining  upon  it,  this  is  a  sufficient  delivery.  De  Bid- 
der v.  McKnight,  13  Johns.,  294.  Whether  a  contract  for  a  sale 
of  chattels  has  been  completed,  when  the  agreement  is  a  verbal 
one,  is  a  question  of  fact  for  the  jury,  and  the  plaintiff  ought  not 
to  be  nonsuited,  on  the  ground  that  the  contract  was  not  fully 
made  out,  if  there  is  some  evidence  to  prove  the  sale.  It. 

SECTION  XI. 

SALE   OF   ARTICLES   TO    BE   MANUFACTURED. 

Where  an  article  agreed  to  be  sold  is  yet  to  be  manufactured, 
the  title  does  not  pass  until  there  has  been  some  act  on  the  part 
of  the  vendor  which  amounts  to  a  delivery,  and  some  act  on  the 
part  of  the  vendee  which  amounts  to  an  acceptance.  Comfort  v. 
Kiersted,  26  Barb.,  472.  To  make  a  sale  complete  so  as  to  vest 
title  in  the  vendee,  the  thing  sold  must  not  only  be  in  existence, 
but  it  must  be  identified.  It.  Where  D.  agreed  to  manufacture 
for  K.  a  quantity  of  shingles,  at  a  specified  price  per  thousand, 
which  shingles  should  ie  the  property  of  K.,  as  fast  as  they  were 
made,  it  was  held,  that  the  contract  conveyed  no  present  right  of 
property  to  K.  in  the  shingles,  but,  that  it  being  an  agreement  to 
be  executed  in  futuro,  he  had  only  a  right  of  action  against  D. 
for  not  executing  the  agreement;  and  also,  that  before  the  title 
would  vest,  eye^after_th^_shhag2e^_were_  made,  something  must 
be  done  which  would,  amounl_fco  at  least  a"~co^s1ructiye  delivery. 
It.  The  general  rule  is,  that  undeTaTcohfract  for  the  bmldTng~of 
A  vessel  or  other  thing,  no  property  vests  in  the  person  for  whom ' 

(a)  Dunham  v.  Pettee,  1  Daly,  112. 
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it  is  agreed  to  be  built,  until  it  is  finished  and  delivered.  Andrews 
v.  Durant,  1  Kern.,  35.  The  rule  is  the  same,  where  certain 
portions  of  the  contract  price  are  agreed  to  be  paid  to  the  builder 
at  specified  stages  of  the  work,  and  when  an  agent  of  the  person 
for  whom  the  article  is  to  be  constructed,  is  to,  and  does  superin- 
tend and  approve  the  materials  and  work.  lb.  Therefore,  where 
A.  contracted  to  build  for  B.  a  vessel  of  specified  dimensions,  and 
deliver  it  to  him  complete  on  a  day  named,  for  the  price  of  $5,000, 
$3,000  to  be  paid  at  specified  stages  of  the  work,  and  $2,000 
when  it  was  completed  and  delivered,  the  workmanship  and  ma- 
terials to  be  inspected  and  approved  as  the  work  progressed,  by 
the  superintendent  of  B.,  which  was  done;  it  was  held,  that  B. 
had  no  property  in  the  vessel  before  it  was  completed.  lb .;  Mer 
ritt  v.  Johnson,  7  Johns.,  473.  The  same  rule  applies  where  the 
contract  limits  the  building  to  "  the  hulls,  spar,  top  iron  work  and 
cabin,"  for  a  sum  specified,  "payments  to  be  made  as  the  work 
progresses."  Brown  v.  Morgan,  2  Bosw.,  485.  When  a  house 
builder  contracts  to  build  a  house,  and  find  materials,  for  which 
he  was  to  receive  his  pay  as  the  work  advanced,  and  after  putting 
up  and  enclosing  the  house,  worked  up  some  plank  in  the  house 
preparatory  to  erecting  columns  for  a  piazza,  and  removed  the 
plank,  as  a  mere  matter  of  convenience,  to  an  adjoining  house, 
where  they  were  levied  upon  by  virtue  of  an  execution  against 
the  builder,  it  was  held,  in  an  action  by  the  employer  for  the 
taking  of  such  plank,  that,  although  he  had  made  advances  as 
the  work  progressed,  he  was  not  entitled  to  maintain  an  action, 
the  materials  being  personal  property,  and  not  passing  to  the 
plaintiff  until  delivery,  or  until  affixed  to  the  freehold.  Johnson 
v.  Hunt,  11  Wend.,  135 ;  Merritt  v.  Johnson,  7  Johns.,  473. 

Where  a  manufacturer  or  a  mechanic  agrees  to  construct  a 
particular  article  out  of  his  own  materials,  the  property  in  the 
article,  until  its  completion  and  delivery,  is  in  the  maker  and  not 
in  him  for  whom  it  is  made.  Ante,  333.  The  law  is  the  same 
where  the  principal  part  of  the  materials  are  furnished  by  the 
manufacturer  or  mechanic.  lb.  But,  if  the  employer  furnishes 
the  whole  or  the  principal  part  of  the  materials,  he  retains  the 
property  in  them  during  the  progress  of  the  work.  Gregory  v. 
StryJcer,  2  Denio,  628.  Where  a  damaged  or  worn  out  article  is 
delivered  to  an  other  to  be  repaired  and  renewed  by  the  labor 
and  materials  of  the  latter,  the  property  in  the  article,  together 
with  the  accessorial  additions  remains  in  the  former  owner  during 
the  time  of  the  performance  of  the  work,  and  it  is  his  when  com- 
pleted, lb.  And  the  rule  of  law  is  the  same,  although  the  labor 
and  materials  used  in  the  repairs  greatly  exceed  the  value  of  the 
article  when  left  to  be  repaired;  this  was  so  held  where  a  worn 
out  wagon  was  repaired  and  renewed,  which  when  completed 
was  worth  $90,  and  the  cost  of  repairing  was  $78.50.  lb.  The 
mechanic,  however,  has  a  lien  for  his  labor  and  materials,  and 
may  retain  possesion  until  he  is  paid.  lb.  Where  raw  materials 
are  delivered  to  be  manufactured,  and  the  manufactured  article 
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is  to  be  divided  between  the  respective  parties  in  certain  propor 
tions,  the  transaction  is  but  a  bailment,  and  the  owner  of  the 
materials  retains  his  title  to  them  until  his  contract  is  completely 
executed.  lb.;  Pierce  v.  Schenck,  3  Hill,  28;  Bightmyer  v.  Ray- 
mond, 12  Wend.,  51;  Foster  v.  Pettibone,  3  Seld.,  433;  Hyde  v. 
CooTcson,  21  Barb.,  92. 

The  law  in  relation  to  conditional  sales  of  property  has  been 
explained.  Ante,  480. 

SECTION  xn. 

SALE   OR   DELIVERY   PROCURED    BY   FRAUD. 

There  is  an  other  class  of  cases  which  is  somewhat  analogous, 
though  the  rule  is  widely  different  in  the  two  cases.  When  a  sale 
is  procured  by  the  fraud  of  the  vendee,  it  may  be  laid  down  as  a 
universal  rule,  that,  as  between  vendor  and  vendee,  the  latter 
will  not  acquire  any  title  to  the  property  which  he  may  have 
obtained  by  his  frauds,  provided  the  vendor  elects  to  rescind  the 
sale,  and  seeks  to  recover  the  property.  Hunter  v.  Hudson  Bwer 
I.  &  M.  Co.,  20  Barb.,  494;  Ash  v.  Putnam,  1  Hill,  302;  Boot  v. 
French,  13  Wend.,  570;   Williams  v.  Birch,  6  Bosw.,  299.a 

A  sale  and  delivery  of  goods,  procured  through  a  false  repre- 
sentation of  the  vendee  in  regard  to  his  solvency  and  credit, 
passes  no  title  as  between  the  parties;  and  the  vendor  may  main- 
tain either  trover  or  replevin  as  against  such  vendee.  Gary  y. 
Hotaling,  1  Hill,  311;  Olmstead  v.  Hotaling,  Id.,  317;  Ash  v. 
Putnam,  Id.,  302." 

Where  a  fraudulent  vendee  makes  a  general  assignment  for  the 
benefit  of  his  creditors,  and  the  property  so  fraudulently  obtained 
is  delivered  to  the  assignee,  a  joint  action  may  be  maintained 
against  such  vendee  and  his  assignee  for  the  recovery  of  the  pro- 
perty in  an  action  by  the  defrauded  vendor.  Nichols  v.  Michael, 
9  E.  P.  Smith,  264.  To  avoid  the  sale  in  such  a  case,  it  is  not 
necessary  that  the  fraudulent  representations  should  be  such  as 
would  sustain  an  indictment  for  obtaining  goods  by  false  pre- 
tences, lb.  But  to  justify  a  vendor  in  treating  a  sale  of  personal 
property  as  void,  and  in  retaking  the  property  on  the  ground  of 
false  aud  fraudulent  representations,  such  representations  must 
be  made  to  him,  or  made  for  the  purpose  of  being  communicated 
to  him,  and  with  the  design  of  influencing  his  conduct.  Van 
Kleeck  v.  Le  Boy,  37  Barb.,  544.  If  such  false  statements  are 
made  to  a  stranger,  without  any  intent  to  influence  the  conduct 
of  the  plaintiff,  this  cannot  be  made  a  pretext  for  avoiding  a  sale 
made  by  the  plaintiff  himself.  lb. 

But  where  goods  are  purchased  with  a  preconceived  design  of  not 
paying  for  them,  and  with  a  knowledge  by  the  vendee  that  he  is 
insolvent  at  the  time  of  the  purchase,  this  is  such  a  fraud  as  will 
invalidate  the  sale  as  between  vendor  and  vendee.  Ash  v.  Putnam, 
1  Hill,  302.  And  where  the  sale  is  procured  through  the  fraud  of 
the  vendee's  agent,  the  rule  is  the  same.  Olmstead  v.  Hotaling,  1 
Hill,  317.    No  one  can  enforce  a  contract  which  his  agent  haa 

(a)  Note  240.        (b)  Note  241. 
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fraudulently  obtained,  although  he  neither  authorized  nor  had  any 
notice  of  the  fraud  prior  to  the  execution  aud  delivery  of  the  con- 
tract. Casswd  v.  Hinman,  6  Bosw.,  8.  Upon  a  credit  purchase  of 
goods,  the  insolvency  of  the  purchaser,  and  his  concealment  of  the 
fact  is  not  sufficient  of  itself  to  vacate  the  purchase  for  fraud.  Hall 
v.  Naylor,  6  Duer,  71;  BucMey  v.  Artcher,  21  Barb.,  585;  Mitchell 
v.  Warden,  20  Barb.,  253.  The  law  does  not,  in  ordinary  cases, 
impose  upon  a  purchaser  of  property  the  duty  of  disclosing  his 
circumstances  to  the  seller,  at  the  time  of  the  sale,  or  before  it, 
however  desperate  his  pecuniary  circumstances  are  to  his  know- 
ledge. Mitchell  v.  Worden,  20  Barb.,  253;  BucMey  v.  Artcher,  21 
Barb.,  585;  Nichols  v.  Pinner,  4  E.  P.  Smith,  295. 

If  the  vendee  is  carrying  on  his  business  as  usual,  and  is  insol- 
vent to  his  own  knowledge,  he  may  nevertheless  purchase  goods 
without  disclosing  his  circumstances.  lb.  But  if  the  vendee  has 
broken  up  his  business,  and  made  a  general  assignment  in  favor 
of  his  creditors,  it  is  his  duty  to  disclose  these  facts  to  the  vendor, 
and  a  violation  of  that  duty  amounts  to  a  fraud,  which  will  avoid 
the  sale  as  between  vendor  aud  vendee.  Mitchell  v.  Worden,  20 
Barb.,  253;  BucMey  v.  Artcher,  21  Barb.,  585. 

Where  a  sale  is  alleged  to  have  been  procured  through  fraud,  by 
means  of  the  declarations  which  the  vendee  has  made  about  his 
circumstances,  his  declarations,  while  making  purchases  at  other 
places  about  the  same  time,  are  admissible  in  evidence,  to  show 
a  fraudulent  intent  in  the  alleged  fraudulent  purchase.  Cory  v. 
Hotaling,  1  Hill,  311;  Olmstead  v.  Hotaling,  Id.,  317;  Hall  v.  Nay- 
lor, 6  Duer,  71;  Hathorne  v.  Hodges,  1  Tiff.,  486. 

But  evidence  cannot  be  given  to  show  what  representations 
were  made  by  the  purchaser  to  an  other  firm,  in  respect  to  his 
pecuniary  circumstances  about  the  time  of  the  purchase  from  the 
plaintiff,  when  it  is  not  shown  or  pretended  that  he  purchased 
any  goods  of  that  firm  on  credit,  or  that  he  defrauded  or  intended 
to  defraud  such  firm.  Murfey  v.  Brace,  23  Barb.,  561;  Durbrow 
v.  McDonaM,  5  Bosw.,  131. 

The  creditors  of  a  fraudulent  vendee  will  not  get  any  title  as 
against  the  vendor,  when  such  creditor  obtains  his  title  by  a  levy 
and  sale  on  an  execution  issued  against  the  property  of  the  vendee 
for  an  antecedent  debt.  Mowrey  v.  Walsh,  8  Cow.,  238;  Ash  v. 
Putnam,  1  Hill,  302;  Acker  v.  Campbell,  23  Wend.,  372.  So,  the 
vendor  may  reclaim  the  property  in  such  a  case,  if  the  vendee  has 
turned  it  out  to  his  creditor  in  payment  of  an  antecedent  debt. 
Boot  v.  French,  13  Wend.,  570.  "  So,  if  such  fraudulent  vendee  has 
mortgaged  the  property  to  secure  an  antecedent  debt,  the  claim 
of  the  vendor  will  be  preferred.  Woodburn  v.  Ohamberlin,  17 
Barb.,  446.  So,  a  transfer  of  the  goods  by  such  vendee  to  an 
assignee  in  trust  for  the  benefit  of  creditors,  will  not  give  any  title 
to  the  assignee  as  against  the  vendor.  Nichols  v.  Michael,  9  B.  P. 
Smith,  264;  Hall  v.  Naylor,  6  Duer,  71;  Stevens  v.  Hyde,  32 
Barb.,  171.a 

Where  A.  and  B.  applied  to  0.,  to  purchase  goods  for  A.,  who  was 

(o)  Note  242. 
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recommended  by  B.,  and  by  their  direction  the  goods  were  sent 
to  B.'s  house,  who  afterwards  took  a  bill  of  sale  of  them  from  A., 
who  absconded  without  paying  0.;  it  was  held  that  0.,  in  an 
action  of  trover  against  B.,  might  go  into  evidence  to  show,  that 
the  goods  had  been  obtained  from  him  fraudulently,  and  by  a 
collusion  between  A.  and  B.,  under  a  pretense  of  a  purchase,  for 
fraud  would  avoid  the  contract  of  sale;  and  that  the  plaintiff 
might  give  evidence  of  subsequent  acts  of  collusion  and  fraud 
by  A.  and  B.  to  obtain  goods  from  other  persons,  in  order  to 
show  the  previous  intentions  of  A.  and  B.,  which  the  jury  might 
infer  from  circumstances.  Allison  v.  Matthieu,  3  Johns.,  235. 

The  law  is  well  settled  as  to  the  rights  of  bona  fide  purchasers 
from  a  fraudulent  vendee.  But,  before  stating  the  rule,  it  will 
be  well  to  determine  who  is  a  bona  fide  purchaser.  It  may  be 
safely  laid  down  as  law,  that  no  person,  as  against  the  true  owner, 
is  to  be  deemed  a  bona  fide  purchaser  from  the  first  vendee,  when 
it  appears  that  he  has  neither  advanced  money  nor  property,  nor 
incurred  liabilities  upon  the  faith  of  such  vendee's  apparent  title. 
He  is  not  a  bona  fide  purchaser  when  a  recovery  by  the  true 
owner  would  leave  him  in  the  same  condition  as  if  no  contract 
of  purchase  had  been  made  by  him.  Beavers  v.  Lane,  6  Duer,  232 ; 
Robinson  v.  Danchy,  3  Barb.,  20. 

Where  the  owner  of  property  delivers  the  possession  of  it, 
under  a  contract  of  sale,  and  he  intends  at  the  time  to  part  with 
his  title  and  property  in  the  things  delivered,  any  bona  fide  pur- 
chaser who  takes  a  delivery  of  the  property  from  the  first  vendee, 
will  obtain  a  title  which  is  valid  as  against  the  first  vendor, 
although  the  latter  may  have  been  induced  to  sell  and  deliver 
them  by  fraud,  or  by  false  pretenses,  which  are  indictable,  and 
which  would  authorize  him  to  disaffirm  the  contract  as  against 
such  fraudulent  vendee.  Caldwell  v.  Bartlett,  3  Duer,  341 ;  Keyser 
v.  Harbeclc,  Id.,  373;  Malcom  v.  Loveridge,  13  Barb.,  372;  Moivrey 
v.  Walsh,  8  Cow.,  238 ;  Boot  v.  French,  13  Wend.,  570.  So  a 
bona  fide  mortgagee  will  get  a  good  title  if  he  advances  the  money 
for  which  the  mortgage  is  given.  Malcom  v.  Loveridge,  13  Barb., 
372.  So,  one  who  in  good  faith,  without  notice  of  such  fraud, 
receives  such  goods  from  a  fraudulent  vendee,  on  consignment 
for  sale,  and  advances  money  thereon  to  such  vendee,  acquires  a 
lien  thereon,  and  such  original  vendor  cannot  reclaim  the  goods 
from  him  without  repaying  his  advances.  Williams  v.  Bvrch,  6 
Bosw.,  299;  Caldwell  v.  Bartlett,  3  Duer,  341.  A  purchaser  in 
good  faith  from  such  consignee  will  'hold  the  goods  in  preference 
to  the  original  vendor.  lb. 

When  it  appeared  that  the  contract  of  sale  to  the  subsequent 
purchaser,  by  the  fraudulent  vendee,  was  so  far  executory  that 
the  thing  sold  had  not  been  delivered,  nor  any  portion  of  the 
price  paid,  so  that,  in  the  event  of  a  recovery  by  the  true  owner, 
such  purchaser  would  sustain  no  damage  beyond  the  possible  loss 
of  anticipated  profits ;  it  was  held  that  the  original  owner  had  a 
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title  paramount  to  such  subsequent  purchaser.  Beavers  v.  Lane, 
6  Duer,  232. 

Where  one  in  good  faith  makes  advances  on  goods  obtained 
from  such  vendee,  and  he  acquires  a  documentary  title  thereto, 
and  the  constructive  but  not  the  actual  possession  of  the  goods, 
he  is  not  liable  in  trover  to  the  first  owner  for  not  giving  him  the 
manual  possession  of  the  goods,  on  a  demand  made  and  an  offer 
to  refund  his  advances,  when  he  offers  to  assign  all  his  document- 
ary evidence  of  title  to  the  goods,  and  to  confer  upon  the  original 
owner  all  the  actual  power  of  disposition  of  them  which  he  pos- 
sesses. Keyser  v.  Harbeck,  3  Duer,  373. 

In  an  action  by  the  original  vendor  against  one  who  purchased 
from  his  fraudulent  vendee,  the  presumption  is,  that  such  subse- 
quent purchaser  bought  in  good  faith  from  the  fraudulent  vendee. 
Stocking  bought  a  cow  of  the  defendant,  and  gave  his  note  for 
the  purchase  mouey,  and  agreed  that  if  the  note  was  not  paid, 
he  would  deliver  up  the  cow  as  security ;  Stocking  some  time 
afterwards  sold  the  cow  to  0.  Lewis,  who  sold  to  J.  Lewis,  the 
plaintiff.  The  defendant  took  the  cow  from  the  plaintiff,  who 
brought  an  action  for  such  taking,  and  the  defendant  offered  to 
show  that  Stocking  was  guilty  of  a  fraud  in  the  purchase  from 
him ;  but  it  was  held  that  the  evidence  was  not  admissible, 
unless  the  defendant  first  showed  that  those  persons  who  pur- 
chased of  Stocking,  and  subsequently  to  that  time,  had  know- 
ledge of  the  alleged  fraud,  and  that  the  presumption  was,  that 
such  purchases  were  made  in  good  faith.  Lewis  v.  Palmer,  Hill 
&  Denio,  68.  The  case  of  Andrew  v.  Dietrich,  14  Wend.,  31, 
which  holds,  that  the  vendor  may  recover  the  property  of  a  bona 
fide  purchaser  from  a  fraudulent  vendee,  is  opposed  to  all  the 
other  cases,  and  is  expressly  overruled  in  Fassett  v.  Smith,  9  E. 
P.  Smith,  252.  Where  property  has  been  stolen,  no  person  can 
get  a  good  title  from  the  thief,  even  if  he  is  a  bona  fide  purchaser. 
Hoffman  v.  Oarow,  22  Wend.,  285  ;  5.  C,  20  Wend.,  21 ;  Robin- 
son v.  Dauchy,  3  Barb.,  20.  Where  the  owner  of  personal  pro- 
perty has  not  conferred  upon  the  vendor  of  it  an  apparent  right 
of  property,  or  right  of  disposal,  a  purchaser  is  not  protected 
against  the  claims  of  the  owner,  although  such  purchaser 
acquires  the  property  for  a  fair  and  valuable  consideration,  in  the 
usual  course  of  trade,  without  notice  of  any  conflicting  claim,  or 
knowledge  of  any  suspicious  circumstances  calculated  to  awaken 
inquiry,  or  put  him  on  his  guard  ;  and  it  was  held,  that  the  pur- 
chaser of  a  part  of  a  cargo  of  a  vessel,  was  not  protected  against 
the  claims  of  the  real  owner,  although  the  purchase  was  made 
under  a  bill  of  lading  regular  and  fair  on  its  face ;  it  appearing 
on  the  trial,  that  the  master  of  a  vessel  in  which  the  goods  were 
originally  shipped  had  fraudulently,  at  an  intermediate  port,  tran- 
shipped the  goods  into  an  other  vessel,  and  procured  a  bill  of 
fading  in  his  own  name,  which  he  transferred  to  his  own  agents 
the  vendors.  Saltus  v.  Everett,  20  Wend.,  267,  275,  &c. 

On  the  seventh  of  October,  the  plaintiffs,  in  the  city  of  New 
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York,  contracted  to  sell  to  Lovett  &  Co.,  fifty  barrels  of  potash, 
to  be  paid  for  on  delivery ;  and  thereupon  Lovett,  one  of  the 
purchasers,  engaged  freight  for  the  potash  from  the  owners  of  a 
vessel  which  was  about  to  sail  to  Liverpool.  On  the  ninth  of 
October,  the  plaintiffs,  pursuant  to  the  contract  of  sale,  sent  the 
potash  on  board  the  vessel,  and  took  from  the  defendant,  Pea- 
body,  who  was  master,  receipts  therefor  in  their  own  names ;  and 
on  the  same  day  Lovett  stole  the  receipts  from  the  plaintiffs, 
and,  on  presenting  them  to  the  owners  of  the  vessel,  procured  a 
bill  of  lading  for  the  potash  in  his  own  name,  upon  which  and  a  bill 
of  exchange  drawn  against  the  shipment,  he  procured  an  advance 
to  about  the  value  of  the  property.  Lovett  &  Co.  were  insolvent 
and  contracted  for  the  property,  intending  not  to  pay  for  it ;  and 
the  plaintiffs,  within  a  few  days  after  the  bill  of  lading  had  been 
procured,  demanded  the  potash  of  the  master,  who  declined  to 
deliver  it,  and  it  was  transported  to  Liverpool,  and  delivered 
pursuant  to  the  bill  of  lading.  In  an  action  by  the  plaintiffs 
against  the  master,  it  was  held,  first,  that  the  plaintiffs  had  not 
parted  with  their  title  to  the  potash  ;  and  second,  that  the  master 
was  liable  to  them  for  its  value,  notwithstanding  the  bill  of  lading 
was  given  to  Lovett,  and  the  advance  made  to  him  upon  its 
credit,  without  notice  and  in  good  faith,  and  although,  by  the 
custom  of  merchants  and  shipowners  in  New  York,  bills  of  lading 
are  made  out  and  delivered  to  the  person  producing  the  ship's 
receipts,  without  reference  to  the  party  named  in  them,  and  with- 
out any  assignment  of  them  from  such  party.  Brower  v.  Pedbody, 
3  Kern.,  121.  A  bill  of  lading  is  only  so  far  negotiable  as  to 
protect  a  bona  fide  indorsee  thereof,  for  value,  from  the  exercise 
by  the  consignor  of  the  right  of  stoppage  in  transitu ;  but  when 
such  bill  of  lading  is  obtained  by  fraud  from  the  owners  of  the 
goods,  and  there  has  been  in  point  of  fact  no  sale  of  them,  an 
indorsee,  though  taking  the  goods  in  good  faith  and  for  value, 
can  obtain  no  better  title  to  the  goods  than  the  indorser  had. 
The  bill  is  of  no  effect  except  when  the  assignor  has  at  the  time 
some  right  or  authority,  operative  as  against  the  owner,  until 
rescinded  by  him.  Dows  v.  Perrin,  2  E.  P.  Smith,  325.a 

One  who  has  either  tortiously  or  feloniously,  without  the  know- 
ledge Of  the  owner,  obtained  the  possession  of  a  certificate  of 
stock  having  a  power  of  attorney  in  blank  annexed  thereto,  can- 
not confer  title  on  a  third  person  by  selling  and  delivering  the 
same  for  a  valuable  consideration,  although  the  purchaser  acts  in 
good  faith,  believing  he  is  dealing  with  one  who  owns  or  has  due 
authority  to  sell  such  stock.b  Anderson  v.  Nicholas,  5  Bosw.,  121. 
One  who  receives  such  a  certificate  and  power,  and  sells  the  same, 
or  causes  the  same  to  be  sold,  by  direction  of  one  whom  he  sup- 
poses to  be  the  owner,  or  to  have  due  authority,  is  bable  to  the 
actual  owner  for  a  conversion  of  the  stock,  notwithstanding  he 
has  paid  over  the  proceeds  to  the  person  employing  him.  lb. 
One  who  deals  with  or  disposes  of  the  personal  property  of 
an  other  (the  same  not  being  negotiable  paper),  must  see  to  it 

(o)  NOTH  243.         (6)  S.  0.,  1  Tiff.,  600.- 
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that  he  acts  by  the  authority  of  some  one  who  has  power  suffi- 
cient to  warrant  such  dealing  or  disposition.  lb.  One  who 
tortiously  possesses  himself  of  an  other's  chattels,  without  a 
delivery  from  the  true  owner,  or  his  consent  express  or  implied, 
can  vest  no  title  to  them  in  a  purchaser,  though  bona  fide.  Gold- 
well  v.  Bartlett,  3  Duer,  341,  352,  and  cases  cited. 

It  is  sufficient  to  impeach  the  bona  fides  of  a  purchase  of  chat- 
tels from  a  fraudulent  vendee,  that  the  purchaser  had  notice  of 
such  facts  and  circumstances,  as  would  naturally  excite  the  sus- 
picion of  a  man  of  ordinary  prudence  and  caution.    If  he  has 
such  notice,  and  forbears  to  make  inquiry,  he  is  not  a  purchaser 
in  good  faith,  within  the  meaning  of  the  rule,  that  a  bona  fide 
purchaser  from  such  a  vendee,  in  the  ordinary  course  of  business, 
for  value,  will  acquire  a  valid  title  as  against  the  defrauded  vend 
or.  Danforth  v.  Dart,  4  Duer,  101 ;  Mitchell  v.  Worden,  20  Barb. 
253 ;  Covell  v.  Hill,  2  Seld.,  374 ;  Pringle  v.  Phillips,  5  Sandf. 
157. 

section  xm. 

RESCINDING   CONTRACTS   OF   SALE. 

The  right  of  rescinding  contracts  is  an  important  one,  and  the 
law  in  relation  to  it  is  of  frequent  application.  It  may  be  laid 
down  as  a  general  rule,  that  in  all  contracts  of  sale  either  party 
may  rescind  the  contract  if  the  other  party  was  guilty  of  a  fraud 
in  making  such  contract.  The  manner  of  rescinding  and  the 
conditions  and  qualifications  .to  be  observed  will  be  explained 
hereafter.  When  either  party  exercises  the  right  of  rescinding  a 
contract,  the  effect  of  it  will  be  to  restore  both  parties  to  the  posi- 
tion and  rights  which  they  enjoyed  before  the  contract  was  made, 
unless  one  or  both  of  the  parties  have  done  some  act  which 
renders  that  impossible.  Stevens  v.  Hyde,  32  Barb.,  171.  And  the 
rule  is  the  same  where  the  contract  is  rescinded  by  the  mutual 
consent  of  the  parties.  Battle  v.  Rochester  City  Bank,  3  Oomst., 
88.  In  order  to  maintain  an -action  to  recover  back  money  paid 
under  a  special  contract,  the  plaintiff  is  bound  to  show  the  con- 
tract at  an  end,  either  by  a  full  performance  thereof  by  both 
parties,  or  by  some  act  of  the  defendant  inconsistent  with  it,  and 
disabling  him  from  complying  with  its  terms,  or  by  a  rescission 
by  the  mutual  consent  of  both  parties.  Lawrence  v.  Simons,  4 
Barb.,  354.  An  exchange  of  horses  was  made  between  the  plain- 
tiff's agent  and  the  defendant,  upon  terms  which,  as  the  defendant 
knew,  the  plaintiff  had  himself  refused  to  adopt  as  the  basis  of 
an  exchange.  The  plaintiff  did  not  know  of  the  bargain  until 
after  it  was  made,  nor  did  he  know  the  terms  of  it,  and  that  it 
was  contrary  to  his  proposition,  until  after  the  death  of  the  horse 
received  in  exchange  had  put  it  out  of  his  power  to  return  it,  and 
he  repudiated  the  bargain  as  soon  as  he  knew  what  it  was ;  it 
was  held  that  an  action  might  be  maintained  by  the  plaintiff  to 
recover  the  value  of  the  horse  delivered  by  his 'agent  to  the 
defendant.  Robertson  v.  Ketchum,  11  Barb.,  652.    Where  a  note 
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was  given  for  a  fanning  mill,  conditioned  that  if  the  maker  was 
not  suited  with  it  he  should  return  the  same  in  a  given  time  to 
the  payees,  they,  in  that  event,  to  furnish  him  with  a  new  mill ; 
it  was  held  that  the  maker  of  the  note  having  returned  the  mill 
within  the  time  and  refused  to  accept  a  new  one,  though  offered 
him  by  the  payees,  he  was  entitled  to  no  abatement  from  the. 
amount  of  the  note  by  reason  of  latent  defects  in  the  mill.  Fin- 
ney v.  Hall,  1  Hill,  89. 

If  the  purchaser  of  goods  which,  by  the  terms  of  the  contract 
of  sale,  are  to  be  delivered  and  paid  for  at  a  specified  time,  does 
not  tender  the  price  and  take  the  goods  within  the  time  agreed 
upon,  the  vendor  may  request  him  to  pay  for  and  take  the  goods, 
and  in  case  of  his  refusal,  may  abandon  and  rescind  the  contract, 
and  dispose  of  the  goods  as  if  no  contract  had  been  made,  or  he 
may,  on  due  notice  to  the  purchaser,  resell  the  goods,  and  recover 
of  him  the  sum  lost  by  the  resale,  together  with  the  expenses  of 
keeping  the  goods.  McEacliron  v.  Bandies,  34  Barb.,  301 ;  Bogart 
v.  a  Reagan,  1  E.  D.  Smith,  590;  Crooks  v.  Moore,  1  Sandf,  297; 
Sand's  v.  Taylor,  5  Johns.,  395.  This  right  of  the  vendor  to  resell 
the  goods,  however,  when  the  contract  is  not  rescinded,  and  when 
there  is  no  express  stipulation  in  the  contract  authorizing  it,  can 
only  be  exercised  after  due  notice  to  the  purchaser  of  the  time 
when  and  the  place  where  the  resale  will  be  made.  lb. ;  Crooks 
v.  Moore,  1  Sandf,  297  ;  Sands  v.  Taylor,  5  Johns.,  395.  But  in 
Bogart  v.  0' Reagan,  1  B.  D.  Smith,  590,  it  was  held,  that  the 
vendor  might  resell  without  notice  of  the  time  and  place  of  resale, 
if  he  notified  the  vendee  to  come  and  take  the  goods  and  pay  for 
them,  and  the  vendee  neglected  or  refused  to  do  so  in  a  "  reason- 
able time."  And,  in  that  case,  a  notice  of  three  or  four  days 
was  held  to  be  reasonable,  when  the  goods  were  of  a  light  char- 
acter and  the  parties  resided  in  the  same  place.  The  weight  of 
authority  is  in  favor  of  giving  notice  of  the  time  and  place 
of  resale,  when  that  is  practicable." 

There  is  no  rule  of  law  which  requires  such  resale  to  be  made 
at  auction,  or  in  any  particular  mode.  The  seller  must  dispose 
of  the  goods  on  the  resale  in  good  faith,  in  the  mode  best  calcu- 
lated to  produce  their  value.  If  the  usual  mode  of  selling  the 
particular  goods  in  market  be  at  public  auction,  the  seller  ought 
to  dispose  of  them  in  that  manner.  If  the  custom  be  to  sell  them 
through  a  broker,  it  is  the  duty  of  the  seller  to  offer  them  in  the 
market  through  a  broker's  agency.  Crooks  v.  Moore,  1  Sandf,  297. 

Where  goods  are  sold  which  are  to  be  paid  for  on  delivery,  and 
the  vendee  takes  possession  of  the  goods  by  fraud,  or  without  the 
consent  of  the  vendor  and  his  waiver  of  the  condition,  such 
vendor  may  recover  the  possession  of  the  goods  in  an  action  of 
replevin.  Acker  v.  Campbell,  23  Wend.,  372 ;  and  see  Sale  on  Con- 
dition, &c,  ante,  480,  Sales  Procured  by  Fraud,  &c,  ante,  504. 

Where  a  contract  of  sale  has  been  procured  by  a  fraud,  the 
vendor  may  treat  the  sale  as  a  valid  one,  if  he  so  elects,  and 
the  fraudulent  vendee  will  be  bound,  notwithstanding  his  own 

(a)  Note  244. 
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fraudulent  acts.  Bronson  v.  Wiman,  4  Seld.,  182;  Matteawan  Co 
v.  Bentley,  13  Barb.,  641.  But  either  party  to  a  contract  of  sale 
may  rescind  it,  if  it  was  procured  by  the  fraud  of  the  other  party. 
And  the  cases  in  which  vendors  have  rescinded  contracts  of  sale 
on  account  of  the  fraud  of  the  vendee  are  very  numerous.  Ash 
v.  Putnam,  1  Hill,  302 ;  Gary  v.  Hotailing,  Id.,  311 ;  Olmsted  v. 
Hotailing,  Id.,  317 ;  Willson  v.  Foree,  6  Johns.,  110 ;  Keteltas 
v.  Fleet,  7  Johns.,  324;  Hitchcock  v.  Govill,  20  Wend.,  167;  Bliss  v. 
Cottle,' 32  Barb.,  322;  Wheaton  v.  Baker,  14  Barb.,  594;  Seaman 
v.  Low,  4  Bosw.,  337.a 

The  vendor  may  recover  the  purchase  price  of  such  fraudulent 
vendee  immediately,  since  the  fraud  avoids  any  credit  which  was 
to  have  been  given,  and  the  vendor  may  at  once  recover  the 
money.  Willson  v.  Foree,  6  Johns.,  110;  Pierce  v.  Drake,  15 
Johns.,  475 ;  Kayser  v.  Sicliel,  34  Barb.,  84 ;  Both  v.  Palmer,  27 
Barb.,  652.  So,  he  may  maintain  an  action  of  trover  against 
such  vendee,  after  a  demand  and  refusal.  Hitchcock  v.  Covill,  20 
Wend.,  167.  Or  he  may  maintain  replevin  to  recover  the  posses- 
sion of  the  goods.  Gary  v.  Hotailing,  1  Hill,  311;  Olmsted  v. 
Hotailing,  Id.,  317 ;  Wheaton  v.  Baker,  14  Barb.,  594.  And  so 
he  may  recover  the  goods  from  a  general  assignee  of  such  fraudu- 
lent vendee.  Bliss  v.  Cottle,  32  Barb.,  322.  Or  he  may  recover 
them  from  creditors  of  such  vendee.  Ash  v.  Putnam,  1  Hill,  302; 
and  see  ante,  505. 

The  mere  omission  of  a  purchaser  of  goods  to  disclose  his 
insolvency  to  the  vendor  is  not  a  fraud  for  which  the  sale  may 
be  avoided.  Nichols  v.  Pinner,  4  E.  P.  Smith,  295.  When  no 
inquiries  are  made  of  the.  vendee  on  the  subject,  and  he  makes 
no  false  statements,  nor  resorts  to  any  artifices  to  mislead  the 
vendor,  it  is  not  in  general  fraudulent  in  him  to  remain  silent  in 
respect  to  his  pecuniary  condition.  II.  An  honest  though  abor- 
tive purpose  to  continue  business  and  pay  for  the  goods  is  con- 
sistent with  the  vendee's  knowledge  of  his  own  insolvency,  and 
the  purchase  is  not  fraudulent  when  made  with  such  intent, 
though  founded  in  delusive  and  unreasonable  expectations.  It. 

"  The  law  does  not  deny  the  possibility  of  an  honest  purchase 
of  goods  on  credit  by  an  insolvent  person,  without  a  disclosure 
of  the  fact.  He  may  have,  not  only  an  intention  of  paying  for 
them  when  the  credit  expires,  but  a  reasonable  expectation  of 
being  able  to  do  so.  The  true  point  of  inquiry  in  such  cases  is, 
whether  there  was  a  preconceived  design  not  to  pay  for  the 
goods."  Opinion.  HaM  v.  Naylor,  4  E.  P.  Smith,  590. 

A  breach  of  warranty  made  by  the  vendor,  is  not  a  sufficient 
ground  for  the  vendee  to  rescind  the  contract  of  sale,  and  to 
insist  upon  returning  the  goods  sold.  The  purchaser  is  not 
entitled  to  rescind  the  sale,  return  the  chattels  and  demand  a 
return  of  the  price  paid,  unless  there  was  fraud  in  the  sale  on 
the  part  of  the  vendor,  or  there  was  an  express  agreement  that 
they  might  be  returned  if  they  were  not  such  as  they  were  war- 
ranted to  be.  Kiernan  v.  Bocheleau,  6  Bosw  ,  148 ;  Gary  v.  Qru 

(a)  Note  245. 
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man,  4  Hill,  625  ;  Toorhees  v.  Ea/rl,  2  Hill,  288 ;  Mutter  v.  Eno,  4 
Kern.,  597 ;  Fisher  v.  Fredenhall,  21  Barb.,  82.a 

There  is  sometimes  an  implied  warranty  which  may  authorize 
a  refusal  to  receive  goods  sold,  or  even  to  return  them,  after  they 
have  been  delivered.  Though  this  is  not  strictly  upon  the  ground 
that  the  contract  is  rescinded  ;  but  because  the  goods  delivered 
are  not  such  as  the  contract  requires.  Where  goods  are  to  be 
manufactured  in  future,  the  vendee  may  require  a  merchantable 
article.  Howard  v.  Hoey,  23  Wend.,  350;  Hoe  v.  Sanborn,  7  E.P. 
Smith,  552  ;  Muller  v.  Eno,  4  Kern.,  597,  602 ;  see  Sales  by  Sam- 
ple, Implied  Warranty,  &c.  Where  there  is  an  implied  warranty 
as  to  goods  to  be  manufactured.  &c,  it  may  be  considered  equiva- 
lent to  an  agreement  that  the  vendee  may  return  the  goods  if 
they  do  not  answer  the  warranty.  When  a  party  would  rescind 
a  contract  of  sale  for  fraud,  he  must  act  promptly  on  discovering 
such  fraud.  Wheaton  v.  Baker,  14  Barb.,  594 ;  Matteawan  Co.  v. 
Beniley,  13  Barb.,  641 ;  Fisher  v.  Fredenhall,  21  Barb.,  82. 

When  a  vendee  would  rescind  a  contract  for  the  fraud  of  the 
vendor,  such  vendee  must  return,  or  offer  to  return,  the  property 
purchased.  Voorhees  v.  Earl,  2  Hill,  288 ;  Both  v.  Palmer,  .27 
Barb.,  654  ;  Masson  v.  Bovet,  1  Denio,  69  ;  Wheaton  v.  Baker,  14 
Barb.,  594 ;  Waring  v.  Mason,  18  Wend.,  426 ;  Fisher  v.  Freden- 
hall, 21  Barb.,  82;  Matteawan  Co.  v.  Beniley,  13  Barb.,  641. 
Where  a  party  has  been  led  to  enter  into  a  contract  by  the  fraud 
of  the  other  party,  he  may,  upon  discovering  the  fraud,  rescind 
the  contract  and  recover  whatever  he  has  advanced  upon  it,  pro- 
vided he  does  so  at  the  earliest  moment  after  he  has  knowledge 
of  the  fraud,  and  returns  whatever  he  has  himself  received  upon 
it.  Masson  v.  Bovet,  1  Denio,  69.a 

The  general  rule  is,  that  the  party  who  would  rescind  a  con- 
tract on  the  ground  of  fraud,  for  the  purpose  of  recovering  what 
he  has  advanced  upon  it,  must  restore  the  other  party  to  the 
condition  in  which  he  stood  before  the  contract  was  made,  but 
where  the  party  who  practiced  the  fraud  has  entangled  and  com- 
plicated the  subject  of  the  contract  in  such  a  manner  as  to  render 
it  impossible  that  he  should  be  restored  to  bis  former  condition, 
the  party  injured,  upon  restoring  or  offering  to  restore  what  he 
has  received,  and  doing  whatever  is  in  his  power  to  undo  what 
has  been  done  in  the  execution  of  the  contract,  may  rescind  it 
and  recover  what  he  has  advanced.  lb. 

The  defendant,  being  the  plaintiff  in  a  judgment,  and  about 
to  cause  land  of  the  judgment  debtor  to  be  sold  on  execution, 
fraudulently  represented  to  the  plaintiff  that  the  land  to  be  sold 
was  free  from  any  prior  incumbrance,  when,  in  truth,  it  was 
subject  to  older  liens  to  more  than  its  value,  and  thereby  induced 
him  to  become  the  purchaser  at  the  sheriff's  sale  for  a  consider- 
able sum,  and  received  from  him  in  payment  of  his  bid  the  note 
of  a  third  person,  held  by  the  plaintiff  for  a  larger  sum  than  the 
amount  bid,  giving  back  his  own  note  for  the  balance,  it  was 
held  that  the  plaintiff,  who  had,  immediately  upon  the  discovery 
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of  the  fraud,  offered  to  give  up  the  note  received  by  him  and  to 
assign  the  certificate  of  sale,  could  maintain  replevin  against  the 
defendant  for  the  note  so  transferred  to  the  defendant  by  him.  lb. 
So  where  a  vendor,  in  pursuance  of  a  right  reserved  in  the  con- 
tract of  sale,  declares  the  contract  void,  and  re-enters  and  takes 
possession  of  the  lands,  and  sells  the  same  to  another  person, 
this  amounts  to  a  rescission  of  the  contract  by  him,  and  the 
vendee  may,  in  an  action  for  money  had  and  received,  recover 
back  the  payments  made  by  him.  Jitter  v.  Stuart,  30  Barb.,  20. 
And  where,  on  the  19th  of  June,  1857,  the  plaintiffs  bought  a 
quantity  of  sheep  of  the  defendant  for  the  sum  of  one  hundred 
and  sixty-eight  dollars,  paying  fifty  dollars  of  the  price  down,  and 
agreeing  to  pay  fifty  dollars  on  the  twenty-second  day  of  that 
month,  and  to  take  the  sheep  away  and  pay  the  balance  of  the 
purchase  money  within  ten  days  of  sale.  The  plaintiffs  did  not 
pay  the  fifty  dollars  on  the  twenty-second  day  of  June,  and  did 
not  call  for  the  sheep  and  offer  to  pay  the  balance  of  the  price 
within  ten  days.  On  the  seventh  day  of  July  the  defendant  told 
the  plaintiffs  that  the  sheep  were  sold  to  an  other  person,  and 
refused  to  let  the  plaintiffs  have  them. 

In  an  action  brought  by  the  plaintiffs  to  recover  back  the  fifty 
dollars  paid  at  the  time  of  the  sale,  and  for  damages,  it  was  held 
that  if  the  defendant  meant  to  enforce  the  contract,  he  should 
have  given  notice  to  the  plaintiffs  that  if  they  did  not  take  the 
sheep  and  pay  the  balance  of  the  purchase  money  by  a  specified 
time,  he  should  sell  the  sheep  and  look  to  the  plaintiffs  for  any 
deficiency;  that  having  resold  the  sheep  without  giving  such 
notice,  the  defendant  rescinded  the  contract  in  toto,  and  lost  all 
right  of  action  against  the  plaintiffs  for  their  breach  of  it,  and 
became  liable  to  refund  to  them  the  fifty  dollars  paid  on  it,  and 
that,  therefore,  the  plaintiffs  were  entitled  to  recover  the  fifty 
dollars  paid  by  them,  with  interest  thereon  from  the  time  the 
defendant  rescinded  the  contract,  but  that,  being  themselves  in 
the  wrong,  they  could  not  recover  any  damages  of  the  defend- 
ant for  his  rescission  of  the  contract,  and  also  that  it  was  nol 
necessary  to  demand  the  fifty  dollars  of  the  defendant  before 
bringing  their  action  to  recover  it  back.  Fancher  v.  Goodman 
29  Barb.,  315. 

( Before  a  purchaser  of  real  estate  can  rescind  the  contract  ol 
purchase  and  claim  to  recover  back  the  moneys  paid  by  him  on 
account  of  the  price,  he  is  bound  to  restqre  to  the  vendor  the 
possession  of  the  premises.  He  cannot  occupy  under  the  con- 
tract, and  thus  enjoy  the  benefit  of  it,  and  at  the  same  time  treat 
it  as  rescinded,  and  reclaim  the  purchase-money.  Goelth  v.  Wliite, 
35  Barb.,  76;  Abbott  v.  Draper,  4  Denio,  51.a 

There  are  cases  in  which  the  omission  to  return  what  has  been 
received  is  excusable  in  point  of  law.  The  defendant  obtained 
merchandise  from  the  plaintiff  under  fraudulent  representations, 
paying  part  of  the  price  in  cash  and  giving  his  note  for  the 
balance.  At  the  maturity  of  the  note,  the  defendant  could  not 
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be  found,  upon  inquiry  at  his  last  place  of  residence  ;  it  was  held 
that  an  action  of  trover  would  lie  without  a  tender  of  the  mone^ 
or  note,  and  that  it  was  sufficient  if  the  note  were  produced  and 
tendered  at  the  trial.  Ladd  v.  Moore,  3  Sandf.,  589.  Though  a 
party  who  rescinds  a  contract  is  bound  to  restore  what  he  has 
received  upon  it,  yet  this  is  upon  the  condition  that  such  party 
shall  thus  restore  himself  to  his  own  original  position.  lb. 

Where  the  plain  tiff  sold  a  quantity  of  stoves  to  J.,  and  received 
in  payment  two  notes  made  by  M.  for  a  part  of  the  amount,  and 
the  note  of  J.  for  the  balance  of  the  purchase-money,  and  J.  sub- 
sequently sold  a  part  of  the  stoves  to  bona  fide  purchasers,  and 
the  defendant  became  the  purchaser  of  the  remainder,  and  the 
plaintiffs  then  applied  to  M.,  and  obtained  from  him  four  addi- 
tional notes  made  by  him,  for  a  part  of  the  purchase-money, 
and  prosecuted  two  of  them  to  judgment,  and,  after  demanding 
the  stoves  of  the  defendant,  they  brought  an  action  to  recover  the 
possession  thereof,  on  the  ground  that  the  purchase  by  J.  was 
fraudulent,  but  without  rescinding  the  contract  or  offering  to 
return  the  note  given  by  J.  or  those  given  by  M. ;  and  it  was 
held  that  the  action  could  not  be  maintained.  Wheaton  v.  BaJcer, 
14  Barb.,  594 ;  and  see  Hoyt  v.  Hall,  3  Bosw.,  42. 

"  It  is  true,  as  a  general  rule,  that  a  party  who  would  disaffirm 
a  contract  must  return,  or  offer  to  return,  whatever  he  has 
received  upon  it.  But  in  cases  of  fraud,  when  nothing  is  parted 
with  by  the  fraudulent  vendee  but  his  own  promissory  notes,  such 
a  return,  or  offer  to  return,  is  not  necessary  before  action  brought, 
it  is  enough  if  the  notes  are  produced  on  the  trial,  ready  to  be 
canceled.  Nellis  v.  Bradley,  1  Sandf.,  560;  Ladd  v.  Moore,  3  Sandf., 
589.a  In  a  sale  procured  by  fraud  no  title  passes,  the  vendor  still 
retains  his  legal  right  to  the  goods ;  and  rescinding  the  contract 
of  sale  rescinds  the  contract  of  payment,  and  hence  the  notes  fall 
with  the  contract.  lb.  Most  of  the  cases  in  which  a  return  has 
been  held  necessary,  before  action,  related  to  executory  sales,  and 
where  the  party  sought  to  rescind  because  of  the  failure  of  the 
other  party  to  fulfill  the  agreement.  In  such  cases,  a  tender  is  no 
doubt  a  condition  precedent  to  a  right  of  action."  Nichols  v. 
Michael,  9  E.  P.  Smith,  264,  267,  James,  J.  It  is  not  any  more 
necessary  to  tender  a  negotiable  note  than  any  other,  if  the  note 
has  not  been  negotiated,  but  still  belongs  to  the  vendor.  lb.  But 
where  negotiable  notes  were  given  by  the  vendee,  payable  at  a 
bank  which  discounted  the  notes  and  owned  them  at  the  time  of 
the  commencement  of  the  action,  and  no  tender  or  offer  was 
made  by  the  vendor  to  return  or  cancel  the  notes  before  action 
brought ;  it  was  held  that  the  plaintiff  could  not  maintain  an 
action  to  recover  the  value  of  the  goods,  although  he  produced 
them  at  the  trial,  and  offered  to  cancel  them.  Matteawan  Co.  v 
Bentley,  13  Barb.,  641,  644. 

And  where  a  vendor  sells  goods  and  receives ,  from  the  pur- 
chaser a  promissory  note  made  by  a  third  person  in  payment,  and 
he  afterwards  sues  the  purchaser  for  goods  sold,  on  account  of 

(a)  Note  248. 


SALE.  515 

fraudulent  representations  made  by  him  as  to  the  solvency  of  tha 
maker  of  such  note,  by  which  he  was  induced  to  receive  the  note, 
the  vendor  must,  in  order  to  recover,  show  that  he  returned  or 
tendered  the  note  to  the  defendant  before  suit  brought.  And  if 
he  has  recovered  a  judgment  upon  it  against  the  maker,  an 
assignment  of  the  judgment  must  be  tendered  before  suit.  Baker 
v.  Bobbins,  2  Denio,  136. 

If,  since  the  purchase,  the  purchaser  has  assigned  all  his  pro 
perty  to  trustees,  in  trust  for  the  benefit  of  creditors,  and  the 
assigneees  are  in  possession  of  the  property,  a  tender  of  the  money 
or  property  received  by  the  vendor,  upon  the  sale,  may  properly 
be  made  to  the  assignees  instead  of*  the  purchaser.  Stevens  v. 
Hyde,  32  Barb.,  171.  The  vendor  may  recover  the  property  from 
such  an  assignee  precisely  as  though  he  were  the  fraudulent 
vendee.  lb.;  Nellis  v.  Bradley,  1  Sandf.,  560.a 

If  an  infant  has  executed  a  contract  on  his  part  by  the  pay 
ment  of  money  or  delivery  of  property,  he  cannot  afterwards 
disaffirm  it,  and  recover  back  the  money  or  claim  a  return  of  the 
property,  without  restoring  to  the  other  party  the  consideration 
received  from  him.  Bartholomew  v.  Finnemore,  17  Barb.,  428. 
An  infant  purchased  a  horse  of  the  defendant,  and  paid  for  him 
in  property,  which  he  delivered  to  the  defendant.  He  kept  the 
horse  about  one  month,  during  which  time,  in  consequence  of 
misuse  by  the  infant,  the  value  of  the  horse  was  greatly  lessened, 
and  he  then  tendered  him  back  to  the  defendant  and  demanded 
the  property  he  had  delivered  to  the  latter  ;  it  was  held  that  the 
infant  could  not  recover  for  the  property  on  a  refusal  by  the 
defendant  to  redeliver  it.  lb. 

The  terms  on  which  a  rescission  by  an  infant  will  be  allowed  are 
a  restoration  of  the  property  to  the  person  of  whom  he  received 
it,  and  the  payment  of  such  a  sum  as,  with  the  payments  on 
account  of  the  purchase,  equals  the  deterioration  of  the  property 
in  value,  caused  by  the  infant's  use  of  it.  Gray  v.  Lessington,  2 
Bosw.,  257. 

Upon  a  sale  of  an  interest. in  a  patent,  the  purchaser  is  pre- 
cluded from  setting  up  the  want  of  value  in  the  invention,  or  the 
insufficiency  of  the  materials,  where  he  has  sold  the  right  trans- 
ferred to  him  to  an  other  for  value.  He  cannot  defend  an  action 
for  the  unpaid  purchase-money  on  that  ground.  It  would  be 
otherwise  if  there  had  been  a  warranty  or  express  representation 
of  the  value  or  character  of  the  article.  By  parting  with  the 
patent,  he  had  disabled  himself  from  reinstating  the  plaintiff  in 
its  possession,  and  the  contract  could  not  be  rescinded  without 
that.  Thomas  v.  Quintard,  5  Duer,  80;  Wheaton  v.  Baker,  14 
Barb.,  594. 

When  a  contract  is  rescinded,  the  entire  contract  must  be 
rescinded.  The  vendee  cannot  elect  to  rescind  in  part,  and  to 
hold  the  residue  of  the  contract  valid.  Yoorhees  v.  Earl,  2  Hill, 
288;  Shields  v.  Pettee,  2  Sandf.,  262;  Goelth  v.  White,  35  Barb., 
76;  Abbott  v.  Draper,  4  Denio,  51;  Matteatvan  Go.  v.  Bmtley,  13 
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Barb.,  641,  Wlieaton  v.  Baker,  14  Barb.,  594;  Stevens  v.  Hyde, 
32  Barb.,  171."  The  vendee  cannot  retain  any  benefit  whatever 
under  the  contract,  and  still  insist  upon  a  rescission  of  it.  lb. 
And,  although  the  contract  may  relate  to  several  different  arti- 
cles at  different  prices,  he  cannot  retain  some  of  them  and  rescind 
the  contract  as  to  the  others.  Voorliees  v.  Earl,  2  Hill,  288.  So 
as  to  quality  or  kind  of  goods,  the  vendee  cannot  accept  some 
aud  reject  others,  he  must  rescind  entirely  or  not  at  all.  Shields 
v.  Pettee,  2  Sandf,  262.  He  cannot  retain  a  part  of  the  goods 
and  then  recover  damages  for  the  non-delivery  of  the  entire  quan- 
tity, because  they  do  not  correspond  with  the  article  sold  and 
agreed  to  be  delivered.  He  must  either  receive  the  article  as  it 
is,  or  he  must  return  the  portion  delivered,  and  then  enforce  his 
claim  for  damages.  He  can  recover  no  damages  if  he  refuses  to 
return  the  part  delivered.  lb. 

Where  a  contract  is  entered  into  for  the  sale  of  a  chattel,  the 
price  paid,  and  the  article  delivered  to  the  purchaser,  with  the  right 
to  return  it  to  the  vendor  within  a  stipulated  time,  provided  the 
purchaser  does  not  in  any  way  injure  it  while  in  his  possession, 
and  the  property  is  returned  to  the  vendor  who  accepts  it  and 
repays  the  price,  an  action  lies  against  the  purchaser  if  he  has 
been  guilty  of  a  misrepresentation  or  a  fraudulent  concealment  in 
respect  to  an  injury  done  to  the  property  while  in  his  possession. 
Taylor  v.  Tillotson,  16  Wend.,  494.  To  subject  the  purchaser  to 
an  action  in  such  a  case,  it  is  not  necessary  to  show  that  the 
injury  was  intentional,  or  that  it  was  occasioned  by  gross  negli- 
gence, lb.  During  the  time  the  purchaser  retains  the  property 
in  such  a  case,  the  title  is  vested  in  him,  and  he  is  at  all  risks  of 
loss  or  injury  to  the  property.  lb. 

But  where,  after  the  sale  of  a  chattel,  it  is  agreed  that  the 
vendee  may,  within  a  reasonable  time,  return  it  and  receive  back 
the  price,  if  returned  in  as  good  condition  as  at  the  time  of  the 
delivery,  and  the  vendee  afterwards  rescinds  the  contract  and 
returns  the  chattel  to  the  vendor,  who  receives  it  without  objec- 
tion and  gives  back  the  price,  the  latter  is  concluded,  by  his  own 
act,  from  maintaining  an  action  against  the  vendee  for  any  deteri- 
oration of  the  chattel  not  arising  from  a  secret  injury.  Lord  v. 
Kenny,  13  Johns.,  219. 

A  party  may  have  a  right  to  rescind  a  contract  for  fraud,  but 
he  is  not  bound  to  exercise  that  right  by  a  rescission  of  the  con- 
tract. He  may  elect  to  treat  the  contract  as  a  valid  one,  and 
then  enforce  such  other  legal  remedies  as  the  law  gives  him. 
So,  when  goods  are  sold  with  a  warranty,  and  the  vendee  has  a 
right,  by  the  terms  of  his  contract,  to  rescind  the  contract  and 
return  the  goods,  if  they  do  not  answer  the  warranty,  he  is  not 
bound  to  return  the  goods,  but  he  may  retain  them  and  sue  the 
vendor  for  a  breach  of  the  warranty.  Waring  v.  Mason,  18  Wend., 
426;  Boorman  v.  Jenkins,  12  Wend.,  566;  Benaud  v.  Peck,  2 
Hilt.,  137;  Mutter  v.  Bno,  4  Kern,  598.  The  purchaser  may 
recover  for  the  breach  of  warranty,  although  he  has  sold  the 

(a)  Note  250. 


SALE.  51 7 

goods  and  no  claim  has  been  made  upon  him,  and  although  he  is 
not  liable  to  any  one  on  account  of  the  alleged  defect.  Muller  v. 
JEno,  4  Kern,  598;  Renaud  v.  Peck,  2  Hilt,,  137. 

A  return  of  the  goods  is  never  necessary,  unless  the  vendee 
wishes  to  rescind  the  contract  of  sale.  Waring  v.  Mason,  18  Wend., 
426;  Boorman  v.  Jenkins,  12  Wend.,  566;  Muller  v.  Eno,  4  Kern., 
597,  602. 

If  the  vendor  rescinds  the  contract  on  account  of  the  fraud  of 
*he  vendee,  and  reclaims  the  goods  from  him,  such  vendor  can- 
not afterwards  maintain  an  action  to  recover  the  purchase  price 
of  the  vendee.  So,  where  the  vendee  failed  to  pay  cash  for  the 
goods  as  he  agreed  to  do,  and  the  vendor  took  the  goods  for  that 
reason,  in  an  action  of  replevin,  that  is  a  rescission  of  the  con- 
tract, and  the  vendor  cannot  maintain  an  action  to  recover  the 
purchase  price.  Morris  v.  Eezford,  4  E.  P.  Smith,  552;  Fancher 
v.  Goodman,  29  Barb.,  315.  So,  in  an  action  by  a  purchaser  to 
recover  back  money  paid  in  part  execution  of  a  contract,  which 
has  been  rescinded  by  the  vendor,  the  plaintiff  is  not  obliged  to 
prove  a  tender  or  readiness  to  pay  the  whole  price.  Main  v. 
King,  8  Barb.,  535. 

SECTION  XIV. 

WARRANTY. 

Sales  of  personal  property  form  so  large  a  portion  of  the  con- 
tracts made,  that  a  careful  explanation  of  the  law  in  relation  to 
the  law  of  warranty  cannot  fail  to  be  useful.  But  the  remedy  of 
a  party  may  not  always  seem  to  be  clear,  since  he  may  have 
more  than  one  form  of  action,  or  he  may  think  he  has  a  right  of 
action  when  the  law  does  not  give  him  any  under  the  circum- 
stances of  the  particular  case.  When  a  sale  has  been  made,  and 
the  vendee  thinks  that  he  has  a  right  of  action  on  account  of  the 
improper  conduct  of  the  vendor,  the  vendee  will  need  to  be  care- 
ful in  discriminating  accurately  between  three  separate  classes  of 
cases:  1.  Where  a  fraud  is  involved.  2.  Where  a  warranty  has 
been  given  in  express  terms,  or  where  one  may  be  implied. 
3.  Where  a  representation  or  statement  has  been  made,  which  is 
erroneous,  but  neither  fraudulent  nor  incorporated  into  the  con- 
tract. The  subject  of  frauds  in  sales,  will  be  discussed  separately 
hereafter.  There  is  a  broad  distinction  between  a  sale  of  goods 
with  a  /warranty  of  quality,  and  a  fraud  in  a  sale  of  similar 
articles.  If  a  man  sells  a  horse  to  an  other,  and  expressly  war- 
rants him  to  be  sound,  the  contract  of  warranty  is  broken,  if  the 
horse  proves  otherwise.8.  The  purchaser  in  such  cases,  relies  upon 
the  contract,  and  it  is  immaterial  to  him  whether  the  vendor  did 
or  did  not  know  of  the  unsoundness  of  the  horse.  In  either  case 
he  is  entitled  to  recover  all  the  damages  which  he  has  sustained 
by  reason  of  the  breach  of  that  contract.  An  express  warranty 
extends  to  all  the  defects  or  faults  which  it  covers,  whether  they 
are  known  or  unknown  to  the  vendor.  Carley  v.  Wilkins,  6  Barb., 

(a)  Note  251. 
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557.  But  if  the  vendor  says  to  the  purchaser,  "  I  do  not  know 
whether  the  horse  is  or  is  not  sound,  and  therefore  will  not  war- 
rant him;  all  I  can  say  is,  that  I  have  long  owned  him,  and 
know  of  no  unsoundness;"  here  there  is  manifestly  no  warranty, 
and  if  the  vendor  spoke  the  truth,  no  fraud.  If,  however,  the 
vendee  can  show  that  the  horse  was  unsound,  that  the  vendor 
knew  it  to  be  so  at  the  time  of  the  sale,  and  that  in  consequence 
of  the  false  representations  made  by  him,  the  vendee  was  de- 
frauded, the  vendor  would  be  liable,  not  for  a  breach  of  a  con- 
tract of  warranty,  for  he  made  no  such  contract,  but  for  making 
representations  which  he  knew  to  be  false.  In  such  a  case,  the 
guilty  knowledge  of  the  vendor  would  constitute  an  essential  in- 
gredient in  the  fraud,  and  in  an  action  against  him,  it  should  be 
both  alleged  and  proved. 

The  remarks  already  made  relate  to  the  distinction  between 
an  express  warranty  and  a  fraud  ;  but  the  same  distinction  exists 
between  cases  of  implied  warranties  and  frauds.  There  is  a  class 
of  representations  or  statements  which  a  vendor  may  make  which 
are  not  always  considered  as  amounting  to  a  warranty.  Oases 
frequently  occur,  in  which,  upon  entering  into  contracts,  misre- 
presentations made  by  one  party  have  not  been  in  any  degree 
relied  upon  by  the  other  party.  If  the  party,  to  whom  the 
representations  were  made,  had  himself  resorted  to  the  proper 
means  of  verification  before  he  entered  into  the  contract,  it  may 
appear  that  he  relied  upon  the  result  of  his  own  investigation, 
and  not  upon  the  statements  made  to  him  on  the  other  side  ;  or, 
if  the  means  of  investigation  and  verification  were  at  hand,  and 
the  attention  of  the  party  receiving  the  representations  were 
drawn  to  them,  the  circumstances  of  the  case  may  lead  a  jury  to 
impute  to  the  party  alleged  to  have  been  misled  such  a  know- 
ledge of  the  facts  as  upon  due  inquiry  he  ought  to  have  obtained, 
the  notion  of  any  reliance  having  been  made  upon  the  represen- 
tations made  to  him  being  necessarily  excluded.  Again,  in 
endeavoring  to  ascertain  what  reliance  was  placed  on  representa- 
tions, they  should  be  considered  with  reference  to  the  subject 
matter  which  they  concern,  and  to  the  relative  knowledge  of  the 
parties.  If  the  subject  is  capable  of  being  accurately  known, 
and  one  party  is,  or  is  supposed  to  be  possessed  of  accurate  know- 
ledge, and  the  other  is  entirely  ignorant,  and  a  contract  is  entered 
into  after  representations  made  by  the  party  who  knows,  or  is 
supposed  to  know,  without  any  means  of  verification  being 
resorted  to  by  the  other,  it  may  well  enough  be  presumed,  that 
the  ignorant  man  relied  on  the  statements  made  by  him  who  was 
supposed  to  be  better  informed ;  but,  if  the  subject  is  in  its  nature 
uncertain ;  if  all  that  is  known  about  it  is  a  matter  of  inference 
from  something  else,  and  if  the  parties  making  and  receiving 
representations  on  the  subject  have  equal  knowledge  and  means 
of  acquiring  knowledge,  and  equal  skill,  it  is  not  easy  to  pre- 
sume that  representations  made  by  one  would  have  much  influ- 
ence on  the  other.     Contracts  of  warranty  are  governed  by  the 
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same  rules  of  law  that  apply  to  all  other  contracts ;  and  there- 
fore a  warranty  need  not  be  expressed  in  any  particular  form  of 
language.  The  agreement  must  be  such,  that  a  court,  or  jury, 
can  see  from  the  language  employed,  that  the  vendor  intended 
to  warrant  the  thing  sold,  and  that  the  vendee  received  it  as  a 
warranty.  This  arises  from  the  general  rule  in  relation  to 
mutuality  of  contracts.  If  both  parties  intend  that  the  con- 
tract shall  not  be  one  of  warranty,  there  will  not  be  a  contract  of 
warranty.  Carley  v.  Willtins,  6  Barb.,  557.  This  must  be  under- 
stood of  those  cases  in  which  there  is  a  bona  fide  disagreement  as 
to  the  question  whether  there  was  a  warranty  ;  and  in  those  cases 
in  which  the  contract  was  made  by  parol.  If  the  contract  is  in 
writing,  and  it  contains  a  clear  warranty,  the  vendor  will  not  be 
permitted  to  say  that  he  did  not  intend  what  his  language  clearly 
and  explicitly  declares.  And  the  same  rule  may  apply  to  cases 
in  which  the  agreement  was  made  by  a  verbal  contract.  The 
word  warrant  need  not  be  used  in  order  to  constitute  a  contract 
of  warranty.  Chapman  v.  Murch,  19  Johns.,  290;  Roberts  v.  Mor- 
gan, 2  Oow.,  438  ;  Whitney  v.  Sutton,  10  Wend.,  411.  It  is  suffi- 
cient if  any  language  is  used  which  clearly  indicates  an  under- 
taking on  the  part  of  the  vendor  that  the  property  sold  is  of 
some  particular  quality  or  kind,  and  that,  if  it  does  not  answer 
such  representation,  the  vendor  will  be  answerable  for  such 
damages  as  may  result  from  such  breach  of  the  contract.  lb. ; 
Cramer  v.  Bradshaw,  10  Johns.,  484.  An  action  cannot  be  main- 
tained by  a  purchaser  of  chattels,  against  the  vendor,  to  recover 
damages  for  a  defect  in  the  quality  of  the  goods,  unless  either  a 
warranty,  or  fraud,  is  shown.  Carley  v.  Wiltons,  6  Barb.,  557 ; 
United  States  Trust  Co.  v.  Harris,  2  Bosw.,  76,  88 ;  Prentice  v. 
Dike,  6  Duer,  220 ;  Welsh  v.  Carter,  1  Wend.,  185 ;  Tan  Riper  v. 
Ackerman,  3  E.  D.  Smith,  58  ;  Goldrich  v.  Ryan,  3  E.  D.  Smith, 
324 ;  Wright  v.  Hart,  18  Wend.,  449,  455 ;  Paul  v.  Hadley,  23 
Barb.,  521.  To  constitute  a  warranty,  on  the  part  of  the  vendor, 
he  must  make  assertions  which  he  intends  that  the  vendee  shall 
rely  upon  as  true,  in  relation  to  the  property  of  which  he  speaks. 
Carley  v.  Wiltons,  6  Barb.,  557 ;  Blakeman  v.  Mackay,  1  Hilt., 
266 ;  Hotchkiss  v.  Gage,  26  Barb.,  141 ;  Rogers  v.  Ackerman,  22 
Barb.,  134.  Whether  the  language  of  the  vendor  was  intended 
as  a  warranty,  when  the  agreement  is  a  verbal  one,  is  always  a 
question  of  fact  for  a  jury,  or  the  justice.  In  one  case  the  ven- 
dor said  that  the  horse  sold  was  not  lame,  and  that  he  would  not 
be  afraid  to  warrant  him  sound  every  way,  as  far  as  he  knew 
The  horse  subsequently  proved  lame,  but  as  to  the  fact  whether 
it  was  so  at  the  time  of  the  sale,  the  evidence  was  contradictory. 
The  justice  gave  judgment  for  the  plaintiff,  which  was  affirmed 
by  the  Supreme  Court.  Cook  v.  Moseley,  13  Wend.,  277. 

In  another  case,  the  vendor  sold  a  colt,  and  during  the  nego- 
tiations, the  vendee  mentioned  that  the  colt  looked  poor ;  when 
the  vendor  said,  "there  is  nothing  the  matter  with  the  colt;  it  is 
well  and  sound,  and  will  make  a  fine  horse."     The  colt  proved 
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to  have  been  diseased  at  the  time.  The  court  held  that  tne 
words  might  amount  to  a  warranty,  or  be  a  matter  of  opinion 
merely,  which  was  a  question  for  the  jury  under  all  the  circum- 
stances. Duffee  v.  Mason,  8  Oow.,  25,  26. 

So,  where,  upon  an  exchange  of  horses,  the  horse  of  the  defend- 
ant was  lame  at  the  time  of  the  exchange,  and  the  plaintiff 
expressed  his  apprehensions  as  to  the  lameness,  and  the  defend- 
ant said  he  is  a  sound  horse  except  the  scratches,  and  when  he 
gets  well  of  the  scratches,  he  will  be  well  of  the  lameness ;  upon 
this  the  exchange  took  place.  The  horse  was  cured  of  the 
scratches,  but  the  lameness  continued,  and  would  be  permanent. 
The  jury  found  that  this  was  a  warranty,  and  the  judgment  was 
affirmed,  on  the  ground  that  the  finding  of  the  jury  was  conclu- 
sive. Whitney  v.  Sutton,  10  "Wend.,  411. 

The  question  whether  words  used  by  a  vendor,  upon  a  sale  of 
a  horse,  in  respect  to  his  age  amounts  to  a  warranty,  is  a  ques- 
tion of  fact  for  the  jury.  Rogers  v.  Ackerman,  22  Barb.,  134. 
Where  a  broker,  on  a  sale  of  cotton  by  sample,  assures  the  pur- 
chasers that  the  samples  are  fairly  and  honestly  drawn,  and  that 
they  may  depend  upon  the  bales  turning  out,  when  opeued,  equal 
to  the  samples,  this,  if  not  conclusive  evidence  of  an  agreement  to 
warrant,  is  enough  to  go  to  the  jury,  on  that  question.  Brower  v. 
Lewis,  19  Barb.,  574.  A  distinct  assertion  of  the  quality  of  a 
chattel,  made  by  the  owner  during  a  negotiation  for  its  sale,  which 
it  may  be  supposed  was  intended  to  cause  the  sale,  and  which  was 
operative  in  causing  it,  is  sufficient  to  constitute  a  warranty,  if  the 
jury  are  satisfied  that  such  was  the  intention;  this  was  so  held  in 
an  action  for  a  breach  of  warranty  of  the  soundness  of  oysters, 
in  which  the  plaintiff  said  he  did  not  want  the  oysters  if  they 
were  not  good;  to  which  the  defendant  said,  "I  cut  holes  in  the 
ice  and  took  them  out  fresh."  Blalceman  v.  Mackay,  1  Hilt.,  266. 
The  plaintiff  told  the  defendant  that  he  would  not  exchange 
horses,  unless  the  defendant  would  warrant  his  horse  to  be  sound, 
to  which  the  defendant  answered,  "he  is  a  sound  horse  except 
the  bunch  on  his  leg."  The  plaintiff  gave  proof  tending  to  show 
that  the  horse  had  the  glanders.  Verdict  and  judgment  for  the 
plaintiff,  and  held  evidence  of  a  warranty.  Roberts  v.  Morgan,  2 
Oow.,  438.  Upon  the  sale  of  goods,  which  were  fancy  articles, 
it  was  falsely  stated  by  the  agent  of  the  owner,  that  they  were 
French  goods,  new,  and  in  good  order,  and  just  imported  from 
France;  it  was  held,  that  such  representations  were  not  mere 
puffing  ones,  nor  statements  as  to  the  value  or  condition  of  the 
goods  which  a  mere  inspection  could  detect ;  but  that  the  aver- 
ments were  material,  as  the  goods  were  a  fancy  article  depending 
in  a  great  degree  for  their  value  upon  the  fact  that  they  were 
French,  just  imported,  and  new ;  and,  consequently,  fashionable 
and  saleable.  Holman  v.  JDord,  12  Barb.,  336.  In  an  action  on 
the  case  on  a  false  warranty,  it  is  enough  to  aver,  and  to  prove, 
that  the  warranty  was  false,  and  that  the  purchaser  was  deceived 
by  it.  Jh    Where  the  language  employed  by  the  vendor  is  the 
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mere  expression  of  his  opinion  in  relation  to  the  article  sold,  and 
it  was  so  understood  by  both  parties  at  the  time,  there  will  be  no 
warranty.  Where  personal  property  is  purchased  npon  a  mis- 
representation of  its  value,  but  such  representation  is  made  in 
good  faith,  and  in  an  honest  belief  of  its  truth,  the  purchaser 
must  pay  a  note  given  by  him  for  its  price,  he  having  retained 
the  property  bought,  although  it  may  have  been  worthless  at  the 
time  of  the  purchase.  To  constitute  a  defence  to  an  action  to 
recover  the  contract  price  of  property  sold,  it  is  necessary  to  prove 
more  than  that  the  vendor  expressed  an  erroneous  opinion  of 
its  value,  in  which  the  purchaser  chose  to  confide,  instead  of 
exercising  his  own  judgment,  exclusively,  or  consulting  others 
more  competent  to  judge  than  himself,  where  the  opinion  was 
honestly  expressed,  and  no  deceit  was  practiced  to  put  him  off 
his  guard.  United  States  Trust  Co.  v.  Harris,  2  Bosw.,  76 ;  Mc- 
Crackan  v.  Gholwell,  4  Seld.,  133. 

Mere  words  of  description  in  a  contract  or  bill  of  parcels,  do 
not  imply  a  warranty  that  the  property  sold  is  of  the  kind,  quality 
or  description  specified.  And,  where  the  bill  read  as  follows: 
"  This  is  to  certfy  that  I  have  this  day  sold,  &c,  twenty-four  cans 
containing  four  hundred  and  seventy-eight  pounds  of  pure  oil  of 
peppermint,"  and  the  contract  was  made  after  the  plaintiff  had 
inspected  a  part  of  the  property;  the  whole  being  present  at  the 
time,  after  the  weight  of  it  was  ascertained,  and  after  a  part  of 
the  purchase-money  was  paid  down,  and  the  property  delivered 
to  a  third  person  to  be  by  him  delivered  absolutely  on  payment  of 
the  balance  of  the  purchase-money ;  it  was  held  that  the  vendee 
could  not  maintain  an  action,  because  no  warranty  was  proved. 
Hotchkiss  v.  Gage,  26  Barb.,  141.  Where  the  purchaser  inspects 
the  articles  which  he  purchases,  and  there  is  not  a  clear  and 
express  warranty  or  fraud  on  the  part  of  the  vendor,  no  action 
will  lie  for  a  defect  in  the  quality  of  the  articles  sold.  Hotchkiss 
v.  Gage,  26  Barb.,  141 ;  Diefendorff  v.  Gage,  7  Barb.,  18. 

The  general  rule  is,  that  a  warranty,  to  be  binding,  must  be 
made  at  the  time  of  the  sale. 

A  warranty  made  after  that  time  would  be  without  consider- 
ation. But,  in  relation  to  representations  or  offers  of  warranty 
which  have  been  made  during  negotiations  that  occurred  some- 
time before  the  actual  sale,  the  rule  is  not  settled  uniformly.  If 
negotiations  are  entered  into,  and  representations  are  made  or  a 
warranty  offered,  and  the  parties  break  off  all  further  negotiations 
upon  the  subject,  there  will  not,  by  the  English  law,  be  any 
warranty,  if  a  sale  subsequently  takes  place  without  any  further 
representations  or  warranty.  1  Com.  Dig.,  359,  Deceipt  A.,  11. 
Hopkins  v.  Tanqueray,  15  0.  B.,  130 ;  2  Oar.  &  Kir.  H".  P.,  646.  In 
one  case  in  this  state,  however,  it  appeared  that  a  vendor  offered 
to  warrant  a  horse  sound,  during  a  negotiation,  but  the  sale  did 
not  take  place  at  the  time,  though  a  few  days  afterwards  the 
vendee  purchased  the  horse.  There  was  no  evidence  of  any 
warranty  at  the  time  of  the  sale;  but  it  was  held  that  a  verdict 
Wait  66 
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to  favor  of  the  plaintiff,  who  sued  for  a  breach  of  the  warranty, 
was  conclusive.  Wilmot  v.  Kurd,  11  Wend.,  584.  In  such  a  case 
the  jury  were  perhaps  authorized  to  infer,  that,  in  the  absence  of 
any  further  negotiations  between  the  parties,  they  intended  that 
the  previous  negotiations  should  be  considered  a  part  of  the 
transaction  at  the  time  of  the  sale,  and  if  that  were  so,  a  clear 
warranty  was  made  out.  If,  however,  the  jury  had  found  the 
other  way,  their  verdict  would  have  been  equally  conclusive. 

The  general  rule  is,  that  a  warranty  does  not  extend  to  those 
defects  which  are  plainly  open  and  visible  at  the  time  of  the 
sale.  And  where  a  negro  was  sold  with  a  warranty  that  he  was 
in  good  health,  and  in  all  respects  sound,  and  the  bill  of  sale  and 
warranty  were  in  writing;  it  was  held  that  the  vendor  might 
show,  in  an  action  for  a  breach  of  warranty,  that  the  vendor  at 
the  time  of  the  sale,  pointed  out  to  the  vendee  the  defect  in 
question,  which  was,  that  the  left  arm  was  thin  and  crooked  and 
that  it  was  plainly  visible,  and  a  verdict  in  favor  of  the  defendant 
was  sustained.  Schuyler  v.  Russ,  2  Oaines,  202.  The  reason  why 
a  warranty  is  not  construed  to  bind  the  vendor  to  answer  for 
visible  or  known  defects,  is,  that  both  parties  are  supposed  to 
intend  that  such  defects  shall  be  excluded  from  the  warranty. 
But  a  warranty  may  be  made  by  express  terms  to  include  visible 
or  known  defects  as  well  as  any  others.  And,  if  the  vendor  ex- 
pressly warrants  that  a  present  lameness  of  a  horse  will  be  cured 
in  a  given  time,  or,  that  it  will  not  injure  him,  the  warranty  is 
valid,  and  an  action  will  lie  for  a  breach  of  it. 

To  prevent  a  recovery  for  a  breach  of  warranty  upon  the  sale 
of  a  horse,  on  the  ground  that  the  defects  existed,  and  were 
visible  at  the  time  of  the  sale,  it  must  be  shown  that  the  defects 
were  such  as  could  be  discerned  by  an  ordinary  observer  examin- 
ing the  property  with  a  view  of  trading  for  it  or  of  purchasing  it, 
and  were  not  such  as  to  require  skill  to  detect  them.  Birdseye  v. 
Frost,  34  Barb.,  367."  Where,  on  the  trial  of  such  an  action  in  a 
justice's  court,  the  question  whether  the  defects  complained  of 
were  visible  at  the  time  of  the  sale  or  trade,  so  as  to  take  them 
out  of  the  operation  of  the  warranty,  is  before  the  justice  or  a 
jury,  and  is  passed  upon  by  either  of  them,  such  finding  is  con- 
clusive, lb.  The  question  whether  the  defects  were  visible,  and 
therefore  not  reached  by  the  warranty,  is  not  a  question  of  law 
merely ;  it  has  been  sometimes  called  a  mixed  question  of  law  and 
fact.  lb.  The  question,  however,  is  really  one  of  fact,  from 
which  the  legal  conclusion  follows  when  the  facts  are  settled. 
If  the  defects  are  not  visible  without  skill,  &c,  then  a  general 
warranty  includes  them ;  if  they  are  visible  to  one  not  skilled, 
then  the  warranty  does  not  extend  to  such  defects. 

An  agent  who  is  authorized  to  sell  an  article,  is  presumed  to 
possess  the  power  of  warranting  its  quality  and  condition,  unless 
the  contrary  appears;  and  this  is  so,  whether  the  agency  is 
general  or  special.  Nelson  v.  Cowing,  6  Hill,  336 ;  Beebe  v.  Robert, 
12  Wend.,  413;  Ante,  248.    Where  a  general  agent,  who  is  au- 

(a)  Note  252. 
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thorized  and  accustomed  to  make  sales  for  his  employers,  of 
the  articles  in  which  they  are  dealing,  gives  a  warranty  as  to  the 
character  of  the  property  sold  by  him,  his  employers  are  bound 
thereby.  Milburn  v.  Belloni,  34  Barb.  607.  Even  if  such  an 
agent  exceeds  his  positive  authority  or  instructions,  in  giving 
such  a  warranty,  upon  making  a  sale,  if  the  purchaser  has  no 
information  of  the  fact,  he  will  not  be  prejudiced.  lb.  Where, 
upon  a  sale  of  a  quantity  of  coal  dust,  the  vendor's  agent  gave  a 
warranty  that  it  had  no  dust  of  soft  or  bituminous  coal  mixed 
with  it,  it  was  held,  that  although  the  purchaser  stated  that  he 
was  purchasing  the  coal  dust  for  the  purpose  of  making  brick, 
the  vendors  could  not  be  held  liable  in  an  action  on  the  warranty, 
upon  any  implied  warranty  that  the  article  was  suitable  for  the 
purpose  for  which  it  was  purchased,  or  for  any  thing  beyond  the 
express  agreement  of  their  agent  that  it  was  the  dust  of  hard  coal, 
exclusively.  lb. 

To  sustain  an  action  upon  a  warranty,  it  is  not  necessary  that 
all  the  representations  made  by  the  defendant  should  be  false,  or 
that  all  should  be  actionable.  If  any  part  of  the  representations 
are  actionable,  it  will  suffice.  Sweet  v.  Bradley,  24  Barb.,  549. 
Where  a  partner,  upon  selling  promissory  notes  belonging  to  the 
firm,  and  which  were  sold  for  their  benefit,  stated  to  the  pur- 
chaser that  he  would  warrant  them  to  be  good  notes,  and  that 
they  would  be  paid ;  that*  they  were  given  for  a  valuable  con- 
sideration, and  were  regular  business  paper;  that  the  makers 
were  responsible,  and  worth  $40,000  or  $50,000,  and  that  the  in- 
dorser  was  worth  $25,000;  which  representations  were  false,  and 
the  makers  insolvent;  it  was  held,  that  the  firm  was  bound  by 
the  representations  made  by  the  partner  on  selling  the  notes; 
and  that  an  action  would  lie  against  all  the  members  of  the  firm, 
upon  the  warranty.  lb.;  ante,  300.  A  positive  affirmation  of  a 
fact  is  a  sufficient  warranty.  And  an  affirmation  in  regard  to  an 
existing  fact,  which  is  distinctly  and  positively  made,  in  negoti- 
ations for  a  trade  or  sale,  should  be  regarded  as  a  contract,  and 
enforced  as  a  warranty.  lb.;  Carley  v.  Wilkins,  6  Barb.,  557 ; 
Whitney  v.  Sutton,  10  Wend.,  411 ;  Rogers  v.  Ackerman,  22  Barb., 
134 ;  Chapman  v.  Murch,  19  Johns.,  290. 

Where  a  warranty  of  a  thing  has  reference  to  a  purpose  for 
which  it  is  to  be  used,  the  rule  of  indemnity,  on  a  breach  of  the 
warranty,  must  include  the  damages  which  naturally  followed, 
and  might  be  expected  to  follow,  its  violation,  when  the  thing 
warranted  is  put  to  the  intended  and  understood  use;  provided 
such  damages  are  in  their  nature  certain,  and  it  is  also  certain 
that  they  proceeded  from  the  breach  of  warranty.  Passenger  v 
TJiorburn,  35  Barb.,  17.a  The  plaintiff,  who  was  a  market  gar- 
dener, applied  to  the  defendant  for  seed  of  a  particular  kind  of 
cabbage,  the  Bristol. 

The  defendant  being  acquainted  with  the  plaintiff's  business, 
and  the  purpose  for  which  the  seed  was  wanted,  produced  some 
seed,  and  showed  the  vendee  a  sample  of  the  cabbage  which 

la)  Affirmed,  7  Tiff.  634. 
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the  seed  would  produce ;  and  the  vendor  declared  he  knew  that  the 
seed  was  Bristol  cabbage  seed,  and  he  warranted  it  as  such.  The 
seed  was  purchased  and  planted,  and  it  proved  not  to  be  Bristol 
cabbage  seed,  and  the  crop  produced  was  of  but  little  value ;  it 
was  held  that  the  vendor  was  liable  for  his  breach  of  warranty, 
and  that  the  measure  of  damages  was  such  loss  as  the  plaintiff 
could  prove  he  had  sustained  because  the  crop  was  not  what  the 
warranty  required  it  should  be.  lb.  The  sellers  of  wool  knew 
that  it  was  purchased  by  the  plaintiffs  for  the  purpose  of  being 
manufactured  into  hats,  and  that -if  there  was  any  cotton  in  it, 
it  would  be  unfit  for  the  purpose  intended,  but  they  did  not  warrant 
that  it  was  fit  for  that  purpose,  but  only  that  the  flocks  contained 
no  cotton ;  it  was  held  that  the  jury  had  no  right  to  infer  from  the 
evidence,  that  the  defendants  meant  to  warrant  that  the  wool 
would  be  fit  for  the  purpose  for  which  they  knew  it  was  bought, 
the  only  warranty  which  it  was  proved  that  they  gave,  being 
restricted  in  terms  to  the  fact  that  there  was  no  cotton  in  the 
wool.  Prentice  v.  Dike,  6  Duer,  220.  And  Duer,  J.,  said,  pages 
223,  224:  "Although,  when  goods  are  ordered  and  manufactured 
for  a  particular  purpose,  there  is  an  implied  warranty  that  they 
shall  be  fit  for  the  purpose  specified,  we  know  of  no  adjudged  case 
in  which  such  a  warranty  has  been  implied  where  the  contract 
was  merely  for  the  sale  of  goods  in  their  actual  state,  and  certainly 
no  such  doctrine  is  to  be  found  in  any  of  the  cases  to  which  we 
were  referred."  We  are  satisfied  that  if  there  is  any  such  decision, 
it  will  be  found  upon  examination  that  the  facts  in  the  case  were 
widely  different  from  those  in  the  case  before  us.  We  are  satisfied 
that  such  a  warranty  cannot  be  implied,  either  by  the  court  or  jury, 
merely  from  the  facts  that  the  purpose  for  which  the  goods  were 
bought  was  known  to  the  seller,  and  that  he  said  at  the  time  that 
in  his  opinion  they  were  suitable  for  the  purpose  intended ;  still 
less  can  the  warranty  be  implied,  when  an  express  warranty  is 
proved  to  have  been  given,  limited  by  its  terms  to  a  distinct  and 
independent  fact.  We  think  that  such  an  express  warranty 
excludes  the  supposition  that  any  larger  one  was  intended  than  its 
terms  embrace.  Hence,  if  the  plaintiffs  or  their  agents,  in  the  pre- 
sent case,  desired  a  larger  warranty  than  the  terms  of  the  express 
warranty  embraced,  they  should  have  required  it  to  be  given  as 
a  condition  of  their  purchase :  they  had  no  right  to  rely  upon  a 
larger  warranty  as  implied."  And  see  HotchJciss  v.  Gage,  26 
Barb.,  141. 

"  The  general  rule  is  well  understood,  that  in  the  sale  of  any 
article  of  merchandise,  a  warranty  cannot  be  implied  of  the  good- 
ness of  the  article,  from  the  fact  that  a  sound  price  has  been  paid 
or  agreed  to  be  paid ;  and  that  redress  cannot  be  had,  although 
the  article  sold  is  not  a  saleable,  merchantable  article,  unless 
there  be  a  warranty  of  its  soundness  or  quality,  or  unless  the  ven- 
dor has  been  guilty  of  a  fraud  in  the  sale.  In  such  sales,  the 
purchaser  can  always  protect  himself  by  demanding  a  warranty ; 
if  that  be  not  required,  and  there  be  no  fraud  on  the  part  of  the 

(a)  Note  253. 
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vendor  the  purchaser  buys  at  his  own  risk,  his  judgment  is  his 
only  warrantor,  and  he  has  no  right  to  call  on  the  vendor  for  any 
damages  he  may  have  sustained,  by  the  article  being  different  or 
of  an  inferior  quality  from  what  be  expected  he  was  purchasing." 
Per  Maison,  senator,  in  Wright  v.  Hart,  18  Wend.,  455;  and  see 
Holden  v.  Dakin,  4  Johns.,  421 ;  Swett  v.  Colgate,  20  Johns.,  196 ; 
Seixas  v.  Woods,  2  Oaines,  48.  No  custom  or  usage  is  admissible 
to  show  that  the  sale  of  any  particular  article  implies  a  warranty 
of  the  goodness  of  that  article ;  because  no  custom  can  be  admitted 
to  control  the  general  rules  of  law.  Thompson  v.  Ashton,  14  Johns., 
316;  approved  Beime  v.  Dord,  1  Seld.,  102;  Wheeler  v.  Newbould, 
2  E.  P.  Smith,  393;  Dalton  v.  Daniels,  2  Hilt.,  472.  Nor  is  evi- 
dence of  custom  or  usage  admissible  to  contradict,  modify,  or 
affect  an  express  agreement  between  the  parties.  II. 

But  it  has  been  held  that  where  a  custom  is  shown  to  exist  in 
a  particular  trade  or  business,  persons  engaged  in  that  business 
are  presumed  to  contract  with  reference  to  the  custom,  unless  it 
is  otherwise  expressly  agreed.  Dalton  v.  Daniels,  2  Hilt.,  472 ; 
Hinton  v.  Locke,  5  Hill,  437 ;  Allen  v.  Merchants'  Bank,  22  Wend., 
215.  The  subject  of  customs  and  usages  will  be  explained  else- 
where. No  maxim  of  the  law  is  more  firmly  established  or  more 
frequently  applied  in  relation  to  the  law  of  sales  than  that  of 
"caveat  emptor."  The  meaning  of  this  maxim  is,  that  in  all  exe- 
cuted sales,  or  in  sales  of  property  which  the  vendor  has  on  hand 
at  the  time  of  making  the  contract  of  sale,  the  purchaser  must 
examine  the  quality  of  the  thing  sold,  or  that  he  must  take  the 
article  at  his  own  risk  as  to  its  quality,  if  there  is  neither  an 
express  warranty  or  fraud  on  the  part  of  the  vendor.  Wright  v. 
Hart,  18  Wend.,  449,  *455;  United  States  Trust  Co.  v  Harris,  2 
Bosw.,  76;  Hotchkiss  v.  Gage,  26  Barb.,  141.  The  cases  illustra- 
tive of  this  rule  of  law  are  very  numerous.  A  reference  to  many 
of  them  will  be  found  in  3  Abb.  Dig.,  780,  titles  "  Caveat  emptor," 
and  "  Caveat  venditor." 

A.  few  cases  will  now  be  noticed  for  the  convenience  of  those 
who  have  not  a  ready  means  of  access  to  the  reported  cases. 
Where  casks  are  sold  by  one  who  buys  and  sells  them  as  an 
article  of  merchandise,  without  fraud  or  express  warranty,  the 
loss,  if  they  prove  leaky,  falls  upon  the  purchaser.  Van  Riper  v. 
Ackerman,  3  E.  D.  Smith,  58.  So,  where  a  drover  brings  cattle 
to  market  and  sells  them  to  a  butcher  to  be  slaughtered,  but 
without  fraud  or  an  express  warranty,  the  drover  will  not  be 
liable  to  an  action  because  the  cattle  were  bruised  in  the  cars  on 
their  way  to  market.  Goldrich  v.  Ryan,  3  E.  D.  Smith,  324.  So, 
where  barilla  was  sold  as  kelp,  and  both  vendor  and  vendee  sup- 
posed that  it  was  barilla,  and  the  vendee  examined  a  sample  of 
it  at  the  time  of  the  sale,  and  he  purchased  the  article  as  barilla, 
but  without  fraud  or  express  warranty  on  the  part  of  the  vendor, 
and  it  was  held  that  the  vendee  must  bear  the  loss  although  the 
article  turned  out  to  be  kelp,  and  of  far  less  value  than  barilla 
for  the  purpose  for  which  it  was  purchased.  Swett  v.  Colgate,  20 
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Johns.,  196.  The  same  rule  was  applied  where  peacham  wood 
was  sold  for  braziletto  under  similar  circumstances.  Seixas  v. 
Woods,  2  Oaines,  48 ;  and  see  Snell  v.  Moses,  1  Johns.,  96 ;  Perry 
v.  Aaron,  id.,  129.  Where  the  vendor  sold  white  lead  as  a  good 
article,  and  for  a  full  price,  but  the  kegs  had  never  been  opened 
since  their  purchase  in  New  York,  aud  there  was  no  fraud  or 
express  warranty,  it  was  held  that  the  vendor  was  not  liable  to 
an  action  at  the  suit  of  the  vendee.  Holden  v.  DaJcin,  4  Johns., 
421.  So,  where  a  wagon  was  sold,  and  the  vendor  affirmed  that 
it  was  worth  fifty  dollars,  and  that  he  had  been  offered  that  sum 
for  it,  but  the  wagon  was  not  worth  over  twenty-five  dollars,  and 
there  was  no  warranty  nor  proof  of  fraud,  the  court  said:  "The 
plaintiff  below  purchased  the  wagon  on  sight,  and  the  assertion 
of  the  defendant  that  it  was  worth  more  than  its  real  value,  fur- 
nishes no  ground  of  action."  Davis  v.  Meeker,  5  Johns.,  354. 

So,  where  stocks  are  sold,  there  is  no  implied  warranty  as  to  their 
value.  Cunningham v.  Spier,  13  Johns,  393;  United  States  Trust 
Co.  v.  Harris,  2  Bosw.,  76.  Those  cases  in  which  the  sale  is 
executory,  and  in  which  an  article  is  to  be  manufactured,  or  is  to 
be  procured,  will  be  noticed  hereafter.  One  exception  to  the 
rule  "caveat  emptor,"  is  when  the  sale  is  made  by  sample. 

On  a  sale  by  sample,  the  law  implies  a  warranty  that  the  bulk 
of  the  article  sold  is  of  the  same  kind  and  of  equal  quality  with 
the  sample  in  reference  to  which  the  parties  contracted.  "When 
a  contract  for  the  sale  of  goods  is  made  by  sample,  it  amounts  to 
an  undertaking,  on  the  part  of  the  seller  with  the  purchaser,  that 
all  the  goods  are  similar  both  in  nature  and  quality  to  those 
exhibited,  and  if  they  be  not,  the  purchaser  may  either  rescind 
the  contract  by  returning  the  goods  in  a  proper  time,  or  keep 
them  and  recover  damages  for  a  breach  of  such  warranty."  Per 
Jewbtt,  J.,  in  Beirne  v.  Dord,  1  Seld.,  98,  99. 

"  But  the  mere  circumstance  that  the  seller  exhibits  a  sample 
at  the  time  of  the  sale  will  not  of  itself  make  a  sale  by  sample, 
so  as  to  subject  the  seller  to  liability  on  an  implied  warranty  as 
to  the  nature  and  quality  of  the  goods,  because  it  may  be 
exhibited,  not  as  a  warranty  that  the  bulk  corresponds  to  it,  but 
merely  to  enable  the  purchaser  to  form  a  judgment  on  its  kind 
or  quality.  If  the  contract  be  connected  by  the  circumstances 
attending  the  sale  with  the  sample,  and  refer  to  it,  and  it  be 
exhibited  as  the  inducement  to  the  contract,  it  may  be  a  sale  by 
sample,  and  then  the  consequence  follows  that  the  seller  warrants 
the  bulk  of  the  goods  to  correspond  with  the  specimen  exhibited 
as  a  sample.  Whether  a  sale  be  a  sale  by  sample  or  not,  is  a 
question  of  fact  for  the  jury  to  find  from  the  evidence  in  each 
case,  and  to  authorize  a  jury  to  find  such  a  contract,  the  evidence 
must  satisfactorily  show  that  the  parties  contracted  solely  in 
reference  to  the  sample  exhibited.  That  they  mutually  under- 
stood that  they  were  dealing  with  the  sample  as  an  agreement  or 
understanding  that  the  bulk  of  the  commodity  corresponded  with 
it,  or,  in  other  words,  the  evidence  must  be  such  as  to  authorize 
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the  jury,  under  all  the  circumstances  of  the  case,  to  And  that  the 
sale  was  intended  by  the  parties  as  a  sale  by  sample."  lb.  The 
plaintiff,  a  merchant  in  New  York,  received  an  order  from 
Mexico  for  a  quantity  of  cotton  sheeting,  having  over  thirty 
threads  to  the  Mexican  quarter  of  a  square  inch.  By  the  Mexican 
revenue  laws  the  importation  of  goods  of  less  fineness  was  pro- 
hibited. The  plaintiff  employed  a  broker  to  make  the  purchase, 
who  procured  samples  from  the  defendant,  only  one  of  which  was 
found  to  be  of  the  requisite  fineness.  The  broker  ordered  the 
desired  quantity  of  the  goods  of  the  quality  of  the  approved 
sample.  The  defendant  had  only  about  half  of  the  desired 
quantity,  but  he  agreed  to  procure  from  Boston  and  deliver  the 
residue  in  a  short  time,  which  he  did.  The  whole  was  delivered, 
in  bales,  at  a  packing  house,  at  the  plaintiff's  request,  where  the 
bales  were  opened  and  the  cloths  repacked  in  larger  bales,  and 
forwarded  to  Mexico.  On  their  arrival  there,  they  were  found  to 
average  only  twenty-eight  to  twenty-nine  threads  to  the  quarter 
inch,  and  they  were  condemned  and  sold  by  the  custom  house 
officers.  The  defendant  was  not  notified  that  the  goods  were 
designed  for  the  Mexican  market,  or  what  were  the  revenue  laws 
there,  or  that  goods  having  over  thirty  threads  to  the  quarter 
inch  were  required.  He  had  no  glass  to  count  the  threads,  which 
could  not  be  counted  without  a  glass.  It  was  not  unusual  for 
goods  of  this  kind,  of  the  same  general  quality,  to  vary  one  or 
two  threads  to  the  quarter  of  an  inch.  In  an  action  to  recover 
damages  for  the  loss  of  the  goods,  alleging  that  there  was  a  war- 
ranty that  the  goods  delivered  were  of  the  same  fineness  as  the 
sample,  that  they  were  of  a  quality  which  could  be  imported  into 
Mexico,  that  they  had  over  thirty  threads  to  the  Mexican  quarter 
of  an  inch,  &c,  it  was  held  that  there  was  no  evidence  of  such  a 
warranty ;  and  that  the  plaintiff  was  rightfully  nonsuited ;  and 
that  something  beyond  the  mere  exhibition  of  a  sample  is  requi- 
site to  create  a  warranty  that  the  bulk  of  the  goods  is  of  the  same 
quality  as  the  sample.  Hargous  v.  Stone,  1  Seld.,  73.  It  was  also 
held,  that,  as  to  the  goods  procured  from  Boston,  if  the  contract 
was  to  be  regarded  as  an  executory  oue  to  furnish  goods  of  a  par- 
ticular description,  the  purchaser  was  bound  to  examine  them 
when  the  bales  were  received  and  opened  to  be  repacked,  and  to 
have  returned  them  if  the  quality  was  not  such  as  was  promised ; 
that,not  having  done  so,  he  waived  all  objection  on  account  of 
defects  of  quality,  which  would  have  appeared  on  such  examina- 
tion, lb. 

Where  blankets  in  bales  were  sold  unopened,  samples  only 
being  seen  and  examined  by  the  purchaser,  it  was  held  that  evi- 
dence of  a  custom  among  dealers  in  blankets  to  sell  in  that  man- 
ner, and  to  make  compensation  to  the  purchaser  in  case  the 
blankets,  on  such  bales  being  opened,  proved  defective  or  inferior 
to  the  samples,  where  such  evidence  was  clearly  insufficient  to 
establish  a  general  commercial  usage,  was  not  proper  to  be  sub- 
mitted to  the  jury  as  bearing  upon  the  question  whether  there 
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was  a  warranty  of  the  quality  or  soundness  of  the  blankets  on 
such  sale.  Beirne  v.  Dord,  1  Seld.,  95.  That  a  personal  exami- 
nation of  the  bulk  of  the  goods  by  the  purchaser  at  the  time  of 
the  sale  is  not  practicable  or  convenient,  furnishes  of  itself  no 
sufficient  ground  to  say  that  the  sale  is  by  sample,  it  is  only  a 
fact  bearing  upon  the  character  of  the  sale.  lb.,  and  see  the 
remarks  of  Jewett,  J.,  in  the  same  case,  and  quoted,  ante,  526 

In  a  sale  of  hemp,  put  up  in  bales,  there  is  no  implied  warranty 
that  the  interior  shall  correspond  in  quality  with  the  exterior  of 
the  bales,  and  if  there  be  fraud,  the  vendor  is  not  liable,  unless 
it  be  shown  that  he  was  privy  to  it.  Salisbury  v.  Stainer,  19 
Wend.,  159.  Where  the  purchaser  opens  and  examines  one  of 
several  bales,  and  is  at  liberty  to  open  others,  but  omits  to  do  so, 
and  the  quality  of  the  hemp  in  the  bales  "not  examined  does  not 
correspond  with  that  opened,  he  is  not  permitted  to  allege  that 
the  sale  was  by  sample,  nor  to  contend  that  he  is  entitled  to 
recover  damages  as  upon  an  implied  warranty.  lb.  See  also 
Waring  v.  Mason,  18  Wend.,  425  ;  Boorman  v.  Jenkins,  12  Wend., 
566 ;  Beebe  v.  Robert,  12  Wend.,  413 ;  Sands  v.  Taylor,  5  Johns., 
395,  which  were  held  to  be  sales  by  sample  under  the  circum- 
stances of  the  case. 

The  decisions  in  Hargous  v.  Stone,  and  Bevrne  v.  Dord,  cited 
ante,  526,  have  settled  the  law  that  the  mere  exhibition  of  a  sample 
by  the  seller  of  goods  at  the  time  of  the  sale,  is  not  sufficient  to 
create  a  warranty  that  the  bulk  of  the  goods  corresponds  in  quality 
and  soundness  with  the  sample.  Hence,  if  upon  the  trial  of  an 
action  to  recover  damages  for  the  breach  of  a  warranty  in  the, 
sale  of  goods,  nothing  more  is  proved  than  the  exhibition  of  a 
sample  at  the  time  of  the  sale,  it  is  the  duty  of  the  court  to  dis- 
miss the  complaint.  Bevrne  v.  Dord,  4  Duer,  69.  If  upon  such 
evidence,  and  no  other,  the  question  whether  a  warranty  was 
intended  by  the  parties  should  be  left  to  a  jury,  a  verdict  in  favor 
of  the  plaintiff  would  be  set  aside  as  contrary  to  law.  lb.  It 
seems  that  the  question  whether  a  warranty  was  intended  by  the 
parties,  depends  in  all  cases  upon  the  facts  that  occurred  at 
the  time  of  the  sale,  and  upon  those  alone.  lb.  Where  damaged 
cotton  is  sold  by  sample,  the  sample  should  be  a  fair  specimen  of 
the  whole ;  of  the  bad  as  well  as  of  the  good ;  and  if  the  seller 
warrants  that  the  whole  corresponds  with  the  sample,  he  is  liable 
in  case  it  turns  out  to  be  different,  although  it  was  sold  as  a 
damaged  article.  Brower  v.  Lewis,  19  Barb.,  574,  and  see  ante,  520, 
same  cases  cited  upon  an  other  point.  Executory  contracts  of 
sale  do  not  depend  upon  the  same  principles  as  executed  contracts 
of  sale.  The  doctrine  of  implied  warranty  has  properly  no  appli- 
cation to  the  former. 

"  Where  a  contract  is  executory,  that  is,  to  deliver  an  article  not 
defined  at  the  time,  on  a  future  day,  whether  the  vendor  has  at 
the  time  an  article  of  the  kind  on  hand,  or  it  is  afterwards  to  be 
procured  or  manufactured,  the  contract  carries  with  it  an  obliga- 
tion that  the  article  shall  be  merchantable,  or  at  least  of  medium 
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quality  or  goodness.  If  it  comes  short  of  this,  the  vendee  may- 
rescind  the  contract  and  return  the  article  after  he  has  had  a 
reasonable  time  to  inspect  it.  He  is  not  bound  to  receive  or  pay 
for  it,  because  it  is  not  the  thing  he  agreed  to  purchase."  Per 
Paige,  J.,  Havrgous  v.  Stone,  1  Seld.,  86. 

Where  ale  is  to  be  brewed  and  delivered  on  a  future  day,  there 
is  an  implied  warranty  that  the  article  shall  be  of  merchantable 
quality ;  and  if  it  is  not  of  a  medium  quality  or  goodness  the 
vendee  may  return  it  after  a  reasonable  time  to  inspect  it,  and  it 
is  sufficient  to  entirely  defeat  the  sale,  if  there  be  a  notice  by  the 
vendee  to  the  vendor  to  take  it  back,  where  such  notice  assigns 
the  true  ground.  Howard  v.  Hoey,  23  Wend.,  350. 

Upon  the  sale  of  a  chattel  by  the  manufacturer,  a  warranty  is 
implied  that  the  article  sold  is  free  from  any  latent  defect  grow- 
ing out  of  the  process  of  manufacture.  When,  however,  there  is 
a  latent  defect  in  the  materials  employed,  the  manufacturer 
is  liable,  as  upon  an  implied  warranty,  in  those  cases  only  in  which 
it  is  proved,  or  it  is  to  be  presumed,  that  he  knew  of  the  defect. 
Hoe  v.  Sanborn,  7  E.  P.  Smith,  552.  It  seems  that  the  theory  of 
the  common  law  in  respect  to  implied  warranties,  rests  upon  the 
deceit  of  the  vendor  in  not  disclosing  defects,  of  which,  the  proba- 
bility of  his  knowledge  of  the  defect  is  so  great,  that  its  existence 
is  presumed,  lb.  Where  the  knowledge  of  the  vendor  can  be 
proved  by  direct  evidence,  his  responsibility  rests  upon  the  ground 
of  fraud.  lb.  The  difference  between  the  two  cases  is,  that  in 
one  the  scienter  is  actually  proved,  in  the  other  it  is  presumed.  lb. 

Where  the  vendor  sells  a  growing  crop,  which  he  agrees  to 
deliver  in  "merchantable  order,"  he  is  bound  to  deliver  good, 
sound  articles.  Hamilton  v.  Gfanyard,  34  Barb.,  204.  See  the  case 
stated  fully ;  ante,  499.  Where,  on  a  purchase  of  provisions,  as 
merchandise  to  be  sold  again  by  the  buyer,  they  are  in  a  situation 
to  be  examined,  and  are  examined  as  fully  as  the  buyer  deems 
necessary,  and  there  is  no  fraud,  nor  express  warranty,  nor  repre- 
sentation amounting  to  a  warranty,  the  maxim,  caveat  emptor, 
applies;  and  although,  on  a  subsequent  further  examination,  a 
portion  proves  to  be  unsound  and  worthless,  the  buyer  is  liable 
for  the  contract  price.  Hyland  v.  Sherman,  2  E.  D.  Smith,  234. 
Where  provisions  are  sold  as  merchandise,  and  not  for  immediate 
consumption  by  the  purchaser,  there  is  no  implied  warranty  of 
their  soundness.8  Moses  v.  Mead,  5  Denio,  617 ;  S.  C,  1  Denio,  378. 

But,  on  a  sale  of  provisions  for  domestic  use,  there  is  always  an 
implied  warranty  that  they  are  sound  and  wholesome.  Van 
Bracldin  v.  Fonda,  12  Johns.,  468;  Moses  v.  Mead,  1  Denio,  378; 
S.  C,  5  Denio,  617. 

Where  property  is  sold  "  with  all  faults,"  or  "just  as  it  stands," 
or  in  any  other  language  which  indicates  that  the  purchaser  takes 
all  risks,  this  will  absolve  the  vendor  from  liability,  in  all  cases  of 
executed  sales,  provided  there  was  no  fraud  on  his  part.  Bagle- 
hole  v.  Walters,  3  Camp.,  154;  Piclcering  v.  Dowson,  4  Taunt., 
779.  But,  if  the  vendor  does  any  act  to  conceal  defects  in  the 
Wait    67  ^  NoTE  254" 
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property,  or  says  or  does  any  thing  to  mislead  the  purchaser,  so 
that  he  in  any  manner  relies  upon  what  is  said  or  done  by  such 
vendor,  or,  where  such  vendor  has  been  guilty  of  an  active  or 
affirmative  concealment  of  defects,  then  such  vendee  may  recover 
damages  for  the  fraud  practiced.  lb. 

The  possession  of  chattels  by  a  vendor,  is  equivalent  to  an 
affirmation  that  he  has  title.*  And  in  such  a  case  the  vendor  is  to 
be  held  to  an  implied  warranty  of  title,  though  nothing  be  said  on 
the  subject  between  the  parties.  McCoy  v.  Artcher,  3  Barb.,  323. 

But,  if  the  property  sold  be  at  the  time  of  the  sale,  in  the  pos- 
session of  a  third  person,  and  there  be  no  affirmation,  or  assertion 
of  ownership,  no  warranty  of  title  will  be  implied.  lb.  The  pos- 
session of  the  property  by  the  vendor  is  the  foundation  of  the 
rule  implying  a  warranty  of  title.  Scranton  v.  Clark,  39  Barb., 
273.  If,  however,  there  be  an  affirmation  of  title  where  the  ven- 
dor is  not  in  possession,  the  vendor  should  be  subjected  to  the 
same  liability  as  if  he  had  the  possession  of  the  property.  McCoy 
v.  Artcher,  3  Barb.,  323. 

Where  the  vendor  sold  a  horse  as  executrix  in  her  own  wrong, 
and  the  administrators  of  the  estate  recovered  the  value  of  the 
horse  from  the  vendee ;  and  before  that  trial  the  vendor  was 
notified  to  come  forward  and  defend  the  action,  which  was  not 
done,  it  was  held  that  such  vendor  was  liable  upon  an  implied 
warranty  of  title.  Defreeze  v.  Tnivvper,  1  Johns.,  274.  Where  a 
sheriff"  levied  upon  a  horse  under  an  execution,  and  conveyed 
him  to  the  plaintiff  therein,  who  directed  him  to  return  the  horse 
to  the  defendant,  which  he  did,  and  left  him  there  in  the  defend- 
ant's possession,  who  sold  the  horse  to  B.,  who  sold  him  to  B., 
who  purchased  bona  fide  without  notice  of  the  levy,  from  whom 
the  sheriff  took  the  horse,  and  sold  him  at  auction  under  the 
execution  ;  the  first  sale  to  B.  was  also  bona  fide,  and  without 
notice  of  the  levy  ;  in  an  action  by  B.  against  B.  upon  a  breach 
of  the  implied  warranty  of  title,  it  was  held  that  B.  was  entitled 
to  recover.  Bew  v.  Barber,  3  Oow.,  272.  Under  the  rule  of  law 
that  in  every  sale  of  personal  property,  there  is  an  implied  war- 
ranty by  the  vendor,  of  title  in  himself,  and  that  he  has  a  right 
to  sell,  the  warranty  extends  also  to  a  prior  lien  or  incumbrance. 
Dresser  v.  Ainsworth,  9  Barb.,  619.  The  essence  of  the  contract 
of  warranty,  in  such  cases  is,  that  the  vendor  has  a  perfect  title 
to  the  goods  sold  ;  that  the  same  are  unincumbered,  and  that  the 
purchaser  will  acquire  by  the  purchase,  a  title  free  and  clear,  and 
shall  enjoy  the  possession  without  disturbance  by  means  of  any 
thing  done  or  suffered  by  the  vendor.  lb.  It  is,  therefore,  imma- 
terial, whether  the  purchaser,  at  the  time  of  his  purchase,  knew 
of  a  previous  levy  upon  the  goods  by  the  sheriff.  He  has  a  right 
to  rely  upon  the  implied  warranty ;  and  if  he  is  evicted  by  a  sale 
of  the  goods  under  a  previous  execution,  he  has  a  right  of  action 
against  the  vendor.  lb. 

One  who  transfers  a  chose  in  action  impliedly  warrants,  at  the 
least,  that  there  is  no  legal  defence  to  its  collection  arising  out 

(a)  Note  255. 
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of  his  own  connection  with  its  origin.  Delaware  Bank  v.  Jarvis, 
6  B.  P.  Smith,  226.  The  party  accepting  the  transfer  is  at  liberty 
to  act  upon  the  implied  assertion  of  the  validity  of  the  paper, 
and  to  bring  an  action  for  its  collection.  When  defeated,  he  is 
entitled  to  recover  from  the  assignor  the  costs  incurred  in  such 
action.  lb.  The  holder  of  a  note,  which  had  a  usurious  incep- 
tion in  his  hands,  transferred  it  without  indorsement  and  without 
notice  of  the  facts  to  the  plaintiff.  And  the  latter  brought  an 
action  upou  the  note,  to  which  the  defense  of  usury  was  success- 
fully interposed. 

The  defendant  had  notice  of  the  plea,  and  was  called  upon  to 
assume  the  conduct  of  the  action,  but  he  declined  to  do  so, 
though  denying  that  there  was  any  legal  defense ;  it  was  held 
that  the  plaintiff  was  entitled  to  recover  the  amount  of  the  note, 
with  interest,  besides  the  costs  of  the  action  in  the  suit  in  which 
the  defense  of  usury  was  interposed.  lb.  In  a  general  sale  of 
personal  property,  where  there  is  no  express  warranty,  and  the 
article  is  not  to  be  manufactured  or  raised  by  the  vendor,  nor  is 
the  contract  an  executory  one  to  furnish  a  particular  article ;  the 
general  rule  is,  that  there  is  no  implied  warranty  of  the  kind  or 
quality  of  the  article  sold.  Ante,  525,  and  see  Carley  v.  Wilkins, 
6  Barb.,  558 ;  Diefendorff  v.  Gage,  7  Barb.,  18. 

Where  goods  are  sold  in  close  packages,  and  there  is  a  mutual 
mistake  as  to  the  quantity,  the  vendee  is  entitled  to  recover  from 
the  vendor  for  any  deficiency,  at  the  rate  at  which  they  were  pur- 
chased. But  he  cannot  recover  remote  damages  resulting  from 
the  quantity  being  so  deficient.  Sargous  v.  Ablon,  3  Denio,  406. 
Therefore,  where  cloth  was  purchased  in  New  York,  for  the  Mexi- 
can market,  the"  vendor  knowing  their  destination,  and  the  vendee 
shipped  them  to  a  Mexican  port  where  they  were  entered  at  the 
custom  house,  according  to  the  invoice  by  which  they  were  pur- 
chased, which  by  a  mutual  mistake  represented  the  number  of 
yards  to  be  considerably  greater  than  the  actual  quantity,  and 
the  vendee  was  by  this  means  obliged  to  pay  duties  and  commis- 
sions on  the  quantity  deficient;  it  was  held  that  the  vendee  could 
not  recover  this  excess  from  the  vendor.  lb.;  8.  C,  5  Hill,  472. 

Where  the  vendee  sends  an  order  for  a  particular  quantity  of 
goods,  he  will  not  be  bound  to  accept  those  sent,  if  they  differ  in 
number  or  quantity  from  that  specified  in  the  order.  Corning  v.  Colt, 
5  Wend.,  253 ;  Bruce  v.  Pearson,  5  Johns.,  534;  Downer  v.  Tliomp- 
son,  2  Hill,  137;  8.  C.,'6  Hill,  208.  When  there' is  an  express 
contract  as  to  the  quantity  which  is  sold,  the  vendor  has  no  right 
to  send  any  more  nor  any  less  than  the  terms  of  the  contract 
authorize.  And  where  there  is  no  express  contract,  but  the  vendee 
sends  an  order  for  a  particular  quantity  of  goods  which  is  speci- 
fied in  the  order,  the  vendor  is  bound  to  send  the  quantity  specified, 
and  if  he  sends  more,  Downer  v.  Thompson,  6  Hill,  208;  or  less 
Bruce  v.  Pearson,  3  Johns.,  534;  the  vendee  will  not  be  bound  to 
accept  them ;  and  if  the  goods  are  lost  before  they  are  accepted 
by  the  vendee,  the  loss  will  not  fall  on  the  vendor.  lb.    The  ven- 
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dee  may  accept  the  quantity  sent,  and  if  he  does  so,  he  will  be 
liable  to  pay  for  thein.  Coming  v.  Colt,  5  Wend.,  253. 

Want  of  title  in  the  vendor  of  personal  property  is  no  defense 
to  an  action  brought  for  the  recovery  of  the  purchase-money, 
where  there  has  been  no  recovery  by  the  real  owner  against  the 
purchaser.  Case  v.  Hall,  24  Wend.,  102;  Delaware  Bank  v.  Jarvis, 
6  E.  P.  Smith,  230.  But  in  a  very  recent  case  in  the  court  of 
appeals  of  this  state,  an  opinion  is  intimated  by  the  court,  that  a 
vendee  of  chattels  may  voluntarily  yield  up  the  possession  of  the 
property  to  a  claimant,  and  recover  against  the  vendor  upon 
the  implied  warranty  of  title,  provided  he  clearly  establishes  that 
such  claimant  had  a  paramount  title  to  the  property.  Sweetman 
v.  Prince,  12  E.  P.  Smith,  224.  A  purchaser  with  knowledge  that 
the  goods  are  claimed  by  a  third  person,  if  he  voluntarily  pays 
the  price  of  the  goods  to  such  third  person,  cannot  afterwards,  in 
a  suit  brought  by  the  vendor  against  him  for  the  price,  set  up 
the  want  of  title  in  the  vendor,  and  that  he  has  paid  the  price  to 
the  true  owner  as  a  defense.  Tibbard  v.  Johnson,  19  Johns.,  77. 
Where  a  suit  is  brought  by  the  true  owner  against  the  vendee  of 
personal  property,  and  the  vendor  has  notice  of  the  action  and  is 
requested  to  defend  it,  which  he  neglects  or  refuses,  a  recovery 
by  such  owner  against  the  vendee  will  be  a  conclusive  bar  to  a 
right  of  action  by  the  vendor  to  recover  the  purchase  price ;  or  it 
will  be  conclusive  evidence  in  favor  of  the  vendee  to  recover  back 
the  purchase-money  from  the  vendor.  Barney  v.  Dewey,  13  Johns., 
224 ;  Blasdale  v.  BabcocTc,  1  Johns.,  517.  Where  the  services  of  a 
negro  (whose  services  it  was  supposed  might  be  disposed  of)  were 
sold  for  a  term  of  five  years,  and  he  left  the  employment  of  his 
master,  asserting  his  freedom,  and  it  appeared  that  he  was  in  fact 
free  at  the  time  of  the  sale ;  it  was  held  in  an  action  by  the  vendor 
against  the  vendee  to  recover  the  sum  agreed  to  be  paid  for  his 
services,  that  the  consideration  of  the  promise  was  illegal,  and  in 
analogy  to  the  rule  of  law  applicable  to  the  sale  of  chattels,  that 
the  assertion  of  freedom  in  this  case  was  equivalent  to  the  legal 
eviction  of  a  vendee,  on  the  claim  of  the  true  owner.  Livingston 
v.  Bain,  10  Wend.,  384. 

Ai  vendor  of  personal  property,  who  has  notice  of  a  suit  against 
his  vendee  in  respect  to  the  property  sold,  is  as  much  bound  to 
indemnify  his  vendee  as  if  he  had  entered  into  an  express  cove- 
nant for  that  .purpose.  Brewster  v.  Countryman,  12  Wend.,  446. 
A  purchaser  who  defends  a  suit  in  a  justices'  court  against  a 
claim  made  upon  the  property  sold  to  him,  is  not  bound  to  carry 
up  the  cause  by  appeal,  if  the  judgment  passes  against  him.  lb. 
Where  the  vendor  is  a  witness  in  a  suit  between  a  third  person 
and  the  vendee  in  relation  to  the  title  to  the  property,  that  is 
sufficient  notice  to  such  vendor  to  defend  the  action.  Brewster  v. 
Countryman,  12  Wend.,  450;  Barney  v.  Dewey,  13  Johns.,  224; 
Blasdale  v.  Babcock,  1  Johns.,  517.  In  an  action  by  a  purchaser  of 
goods  against  the  vendor  for  a  breach  of  the  implied  warranty 
of  title,  on  the  ground  that  the  goods  belonged  to  an  other  persor 
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at  the  time  of  the  sale,  and  that  the  latter  has  recovered  a  judg- 
ment against  the  plaintiff  for  converting  the  same,  the  plaintiff 
need  not  prove  that  he  has  paid  such  judgment.  Burt  v.  Dewey,  31 
Barb.,  540.  Nor  is  it  necessary  to  show  that  he  gave  his  vendor 
notice  of  the  suit  brought  against  Mm  by  the  real  owner  of  the 
property.  His  omission  to  give  such  notice  will  only  prevent  his 
recovering  of  the  vendor  any  of  the  costs  of  that  suit,  and  will 
throw  the  burden  of  proving  by  evidence  other  than  the  record 
of  the  former  suit,  that  the  vendor  had  no  title  at  the  time  he 
sold  it  to  him.  lb. 

Where  goods  were  sold  by  an  auctioneer,  without  any  warranty 
or  misrepresentation,  and  the  same  turned  out  to  be  spurious, 
and  the  labels  upon  them  counterfeit,  it  was  held  that  it  was  no 
defense  to  an  action  upon  a  note  given  by  the  purchasers  for  the 
purchase  price,  there  being  no  proof  that  the  auctioneer  knew 
the  fact  of  the  spurious  nature  of  the  goods,  or  that  he  had  any 
better  means  of  judging  their  genuineness  than  the  buyer  pos- 
sessed. Rudderow  v.  Huntington,  3  Sandf.,  252.  The  statute  of 
1845,  making  it  a  penal  offense  to  vend  merchandise  having 
forged  or  counterfeited  trade-marks,  knowing  them  to  be  such, 
&c,  without  disclosing- the  fact  to  the  purchaser,  would  prevent 
the  vendor  from  recovering  the  price  of  the  goods  sold,  if  he  was 
aware  of  their  spuriousness.  lb.  But  it  must  appear  that  the 
vendor  knew  the  marks  to  be  forged  or  counterfeited,  or  that  there 
was  a  warranty  of  the  genuineness  of  the  goods,  or  some  misre- 
presentation on  his  part,  to  prevent  a  recovery.  lb.  The  original 
fraud  in  the  counterfeiting  of  trade-marks  does  not  attach  itself 
to  the  goods  in  the  hands  of  an  owner  ignorant  of  the  offence, 
and  fasten  upon  him  the  penalties  of  a  wrong  of  which  he  is 
innocent.  lb.  Where  a  horse  is  sold  by  a  written  bill  of  sale, 
containing  a  warranty  as  to  soundness,  the  writing  merges  all 
cotemporaneous  parol  agreements,  such  as  an  agreement  that  the 
seller  will  take  back  the  horse  and  refund  tbe  money  within  a 
specified  time,  and  the  purchaser  is  limited,  in  his  recovery  for 
any  defects  warranted  against,  to  such  damages  as  arise  from  a 
breach  of  the  written  warranty.  Fales  v.  McKeon,  2  Hilt.,  53. 
Where  a  party  on  the  sale  of  an  article  makes  representations 
amounting  to  a  warranty,  and  the  sale  is  consummated  by  a  writ- 
ten transfer  without  a  clause  of  warranty  inserted,  the  vendee, 
in  an  action  for  a  breach  of  such  alleged  warranty,  will  not  be 
permitted  to  show  the  representations  and  assertions  which  were 
made  previous  to  the  execution  of  the  instrument  of  transfer, 
the  presumption  of  law  being  that  the  writing  contains  the  whole 
contract.  Van  Ostrand  v.  Reed,  1  Wend.,  424.  So,  where  the  con- 
tract is  required  to  be  in  writing,  by  the  statute  of  frauds,  any 
warranty  which  is  relied  upon  must  be  stated  in  the  memorandum, 
and  parol  evidence  of  a  warranty  not  contained  in  the  writing  is 
not  admissible.  Peltier  v.  Collins,  3  Wend.,  459;  Mumford  v. 
McPherson,  1  Johns.,  414;  Wilson  v.  Marsh,  Id.,  503.  But  where, 
upon  the  sale  and  purchase  of  a  horse,  a  bill  of  sale  was  executed 
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by  the  vendor,  specifying  the  price  and  acknowledging  its  receipt, 
it  was  held  that  the  instrument  was  to  be  construed  as  a  mere 
receipt  for  the  purchase-money,  and  not  as  a  contract,  whose 
written  terms  could  not  be  varied  by  parol;  and  that  parol  evi- 
dence of  a  verbal  warranty  was  therefore  admissible.  FilMus  v. 
Whyland,  24  Barb.,  379;  S.  C,  10  E.  P.  Smith,  338.  And  where 
a  written  warranty  of  property  was  given,  it  was  held  that  parol 
evidence  was  admissible  to  show  that  the  vendor  informed  the 
vendee  of  certain  visible  defects,  and  pointed  them  out  to  him  at 
the  time  of  the  sale.  Schuyler  v.  Buss,  2  Oaines,  202. 

SECTION  XV. 

STOPPAGE   IN   TRANSITU. 

When  a  vendor  has  sold  goods  on  credit,  and  he  learns  that  the 
vendee  is  insolvent,  such  vendor  may  stop  such  goods  in  their 
transit,  and  resume  their  possession  at  any  time  while  they  are 
in  the  hands  of  a  carrier  or  middleman,  and  before  they  reach 
the  possession  of  the  vendee.  This  right  exists  between  vendor 
and  vendee  only,  or  between  parties  who  stand  substantially  in 
that  relation.  And,  therefore,  a  mere  surety  of  the  vendee, 
where  he  is  not  primarily  liable  for  the  "purchase  price,  cannot 
stop  the  goods  in  transitu  to  secure  himself,  although  the  vendee 
is  insolvent.  Siffken  v.  Wray,  6  East,  371.  One  of  the  chief 
difficulties  which  arises  in  practice  is  to  determine  when  the  right 
to  stop  the  goods  ceases.  If  they  have  reached  the  actual  pos- 
session of  the  vendee  before  the  right  is  exercised,  it  will  then  be 
too  late  for  the  vendor  to  reclaim  them. 

If  a  vendor  delivers  to  his  vendee  a  bill  of  parcels  for  goods 
lying  in  a  public  warehouse,  together  with  an  order  for  their 
delivery,  and  the  vendee  goes  to  the  warehouse,  produces  the 
order,  has  the  goods  marked  with  his  initials,  pays  the  storage 
upon  them,  and  then  returns  them  into  the  warehouse,  the  vend- 
or's right  of  stoppage  in  transitu  is  gone.  Hollingsworth  v.  Napier, 
3  Oaines,  182. 

The  vendor's  right  of  stoppage  in  transitu  does  not  cease  on 
the  arrival  of  the  goods  at  the  port  of  delivery,  until  they  have 
come  to  the  vendee's  actual  possession,  or  his  constructive  posses- 
sion by  a  delivery  to  his  agent.  Mottram  v.  Heyer,  5  Denio,  629 ; 
8.  C,  1  Denio,  483.  A  vendor's  right  is  not  terminated  by  the 
goods  coming  to  the  hands  of  a  shipping  agent  appointed  by  the 
vendee,  though  they  are  delivered  to  him  to  await  further  direc- 
tions, in  respect  to  the  time  and  mode  of  shipment  to  the  vendee, 
at  an  ultimate  destination  previously  fixed,  and  not  to  be  affected 
by  such  subsequent  directions.3  The  transit  continues  until  the 
goods  come  to  the  possession  of  the  vendee  or  of  some  agent 
authorized  to  act  in  respect  to  the  disposition  of  them  otherwise 
than  by  forwarding  them  to  the  vendee.  Harris  v.  Pratt,  3  E.  P. 
Smith,  249;  <S.  C,  6  Duer,  606.  An  assignee  in  trust  for  creditors 
of  the  insolvent  vendee  is  not  a  purchaser  for  value,  and  he  takes 
the  goods  subject  to  any  right  of  stoppage  in  transitu  which  may 

(a)  Note  256. 
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exist  against  his  assignor.  lb.  Two  partners  carried  on  business 
at  New  York  and  at  Nottingham  in  England,  under  different 
firms,  one  partner  residing  at  each  of  those  places.  They  bought 
goods  of  the  plaintiffs  in  the  name  of  the  English  firm,  informing 
them  that  such  goods  were  purchased  for  the  New  York  house, 
and  directing  them  to  be  sent  to  E.  S.  &  Co.  of  Liverpool,  to 
await  further  instructions  in  respect  to  shipment.  They  were 
accordingly  sent  to  E.  S.  &  Co.,  and  by  them,  in  accordance  with 
the  directions  of  the  English  firm  given  shortly  afterwards, 
shipped  to  the  New  York  firm.  Before  their  arrival  at  New 
York,  the  vendees  became  insolvent  and  made  an  assignment  of 
all  their  assets  to  the  defendants  in  trust  for  the  payment  of  the 
debts  of  the  firm.  The  plaintiffs,  while  the  goods  were  yet  on 
shipboard,  and  on  the  same  day  such  assignment  was  made, 
asserted  their  right  of  stoppage  in  transitu,  and  notified  the 
defendants  thereof,  who,  before  receiving  such  notice,  had  made 
an  entry  of  the  goods  at  the  custom  house ;  and  it  was  held  that 
the  transit  had  not  ended,  and  that  the  plaintiffs  had  a  right  to 
stop  the  goods.  II.  The  right  continues  whilst  the  goods  remain 
in  the  hands  of  a  warehouseman,  although  at  the  place  where 
they  were  directed  to  be  sent,  if  that  is  an  intermediate  point 
between  the  place  of  sale  and  the  ultimate  destination  of  the 
goods.  Covell  v.  Hitchcock,  23  Wend.,  611.  Where  a  party,  resid- 
ing at  a  distance  from  his  correspondent,  ordered  a  quantity  of 
merchandise,  directing  it  to  be  forwarded  to  an  intermediate 
place,  and  the  goods  were  accordingly  forwarded,  and  after  their 
arrival  at  the  intermediate  place,  were  delivered  to  a  common 
carrier  employed  by  the  purchaser,  but  before  reaching  his  resi- 
dence, the  possession  of  the  goods  was  resumed  by  the  vendor 
on  the  ground  of  the  insolvency  of  the  purchaser;  it  was  held 
that  the  goods  not  having  arrived  at  the  place  of  their  final  des- 
tination, the  transitus  was  not  ended,  and  the  vendor  had  a  right 
to  stop  and  detain  them  until  their  price  was  paid;  and  that  he 
might  do  so,  notwithstanding  that  a  portion  of  the  goods  ordered 
had  been  actually  received  by  the  purchaser  at  his  residence, 
previous  to  the  exercise  of  the  right  of  stoppage  as  to  the  residue. 
Buckly  -j  Furniss,  17  Wend.,  504;  but  see  Stevens  v.  Wheeler,  27 
Barb.,  658 ;  in  which  it  was  said  that  a  part  delivery  terminated 
the  right. 

It  has  been  held,  that  where  goods  are  sent  by  a  carrier,  and 
the  vendee  gives  ah  order  to  a  third  party  to  get  the  goods,  that 
if  such  person  gets  the  goods  from  the  carrier,  this  will  be  a  good 
delivery,  and  will  prevent  the  vendor  from  stopping  the  goods, 
although  the  possession  was  obtained  before  the  goods  had 
reached  the  termination  of  the  route  by  which  they  were  to  be 
sent.  Stevens  v.  Wheeler,  27  Barb.,  658. 

A  demand  of  the  property  from  the  vendee,  made  before  its 
actual  delivery  to  him,  and  while  it  is  in  the  custody  of  the  cus- 
tom-house officers,  is  not  a  sufficient  demand  to  enable  the  vendor 
to  reclaim  it.    The  demand  must  be  made  of  the  carrier  o* 
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middleman  in  whose  custody  it  is  at  such  time,  and  under  such 
circumstances  that  they  may  prevent  a  delivery  to  the  vendee. 
Mottram  v.  Heyer,  5  Denio,  629 ;  S.  C,  1  Denio,  483. 

SECTION  XVI. 

SALES,    HOW   AFFECTED   BT   THE   STATUTE   OF   FRAUDS. 

The  common  law  rules  in  relation  to  sales,  have  been  ma- 
terially affected  by  the  statute,  where  the  value  of  the  property 
sold  is  fifty  dollars  or  more  in  value. 

"  Every  contract  for  the  sale  of  any  goods,  chattels  or  things 
in  action,  for  the  price  of  fifty  dollars  or  more,  shall  be  void,  un- 
less: l.*A  note  or  memorandum  of  such  contract  be  made  in 
writing,  and  be  subscribed  by  the  parties  to  be  charged  thereby ; 
or,  2.  Unless  the  buyer  shall  accept  and  receive  part  of  such 
goods,  or  the  evidences,  or  some  of  them,  of  such  things  in 
action ;  or,  3.  Unless  the  buyer  shall  at  the  time  pay  some  part 
of  the  purchase  money."  3  E.  S.  221,  §  3,  5th  ed.  "Whenever 
goods  shall  be  sold  at  public  auction,  and  the  auctioneer  shall  at 
the  time  of  sale  enter  into  a  sale  book  a  memorandum  specify- 
ing the  nature  and  price  of  the  property  sold,  the  terms  of  the  sale, 
the  name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
account  such  sale  is  made ;  such  memorandum  shall  be  deemed 
a  note  of  the  contract  of  sale  within  the  meaning  of  the  last 
section."  3  E.  S.  222,  §  4,  5th  ed. 

"  Every  instrument  required  by  any  of  the  provisions  of  this 
title  to  be  subscribed  by  any  party,  may  be  subscribed  by  the 
lawful  agent  of  such  party."  3  E.  8.  222,  §  8,  5th  ed.  These  three 
sections  quoted,  are  all  in  the  same  title.  In  an  action  upon  a 
written  contract,  parol  evidence  is  not  admissible  to  show  that 
the  party  who  signed  it  as  a  principal  was  only  an  agent  of  a 
third  person,  and  thus  to  charge  such  third  person  as  principal, 
his  name  not  appearing  on  the  face  of  the  instrument.  Fenly  v. 
Stewa/rt,  5  Sandf,  101.  But  in  an  action  against  the  principal, 
upon  a  written  contract  executed  by  his  agent  in  his  own  name 
without  mentioning  the  principal,  parol  evidence  is  admissible  to 
show  that  it  is  the  contract  of  such  principal.  Dykers  v.  Town- 
send,  10  E.  P.  Smith,  57. 

The  statute  in  express  terms  applies  to  the  sale  of  things  in 
action.  A  parol  contract  to  sell  a  chose  in  action  for  the  price 
of  fifty  dollars  or  more  is  void  by  the  statute  of  frauds,  unless  the 
evidences  of  the  demand,  or  some  of  them,  be  delivered  to  the 
buyer,  or  he  pay  a  part  of  the  purchase-money.  Artcher  v.  Zeh, 
5  Hill,  200 ;  Baldwin  v.  Williams,  3  Mete,  365.  The  rule  which 
relates  to  the  sale  of  personal  property  and  choses  in  action,  is 
equally  applicable  to  the  exchange  of  such  things. 

Combs  sued  Bateman  upon  a  note,  which  was  given  under  the 
following  circumstances  :  An  agreement  by  parol  was  made,  by 
which  one  Ehle  was  to  exchange  a  span  of  horses  with  Bateman, 
who  was  to  give  two  yokes  of  oxen  worth  eighty  dollars  each, 
and  his  note  for  twenty  dollars,  payable  in  oats.     The  agreement 

{a)  Note  25?. 
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was  made  in  the  morning ;  but  the  property  was  not  exchanged, 
nor  any  delivery  made ;  but  Bateman  gave  the  note  and  was  to 
drive  his  oxen  to  the  house  of  Bhle  and  make  the  exchange  for 
the  horses  on  the  same  afternoon.  He  did  not  do  so,  and  after- 
wards Ehle  tendered  him  the  horses  and  demanded  the  oxen,  but 
the  defendant  refused  to  perform  the  contract,  and  now  insisted 
that  the  contract  was  void  by  the  statute  of  frauds,  and  the  note 
therefore  without  consideration.  The  note  was  transferred  to 
the  plaintiff  after  it  became  due ;  and  it  was  held  that  he  could 
not  recover  upon  it,  because  the  verbal  agreement  was  void  by 
the  statute,  and  the  note  was  therefore  without  consideration. 
Combs  v.  Bateman,  10  Barb.,  573. 

The  statute  does  not  require  that  the  note  or  memorandum  of 
the  contract  of  sale  shall  be  subscribed  by  both  parties.  It  will 
be  sufficient  if  it  is  subscribed  by  the  party  against  whom  it  is 
sought  to  be  enforced ;  and  it  is  not  necessar-y  that  it  should  be 
subscribed  by  the  party  who  seeks  to  avail  himself  of  its  advan- 
tages. Fenly  v.  Stewart,  5  Saudf,  101 ;  Davis  v.  Shields,  26  Wend., 
341 ;  Russell  v.  Nieoll,  3  Wend.,  112  ;  and  see  West  v.  Newton,  1 
Duer,  277.a 

Brokers  are  frequently  employed  to  make  contracts,  and  they 
are  then  the  agents  of  the  parties  who  employ  them.  Though 
they  are  sometimes  employed  by  both  parties.  In  one  case,  ^e 
Sturges  was  authorized  by  both  parties  to  effect  a  sale  of  some 
hemp.  The  hemp  was  to  be  sold  by  sale  to  Darragh  ;  and  Sturges 
subscribed  a  bill  of  sale  in  this  form : . 

"New  York,  16th  August,  1850. 

"  Sold  for  account  of  William  A.  Sale,  Jr. 

"  To  Mr.  John  Dabbagh. 

"  Bales  jute  hemp  a  $80.00  per  ton,  six  months.  This  hemp  is  to  remain 
in  store  at  the  expense  and  risk  of  the  seller  for  the  expiration  of  the  first 
month ;  thereafter  at  the  expense  and  risk  of  the  purchaser.  Mr.  Darragh 
is  to  pay  for  this  hemp  as  he  may  want  to  take  it  away,  at  the  rate  of  8 
per  cent  per  annum  discount.     Tare  6  lbs.  per  bale." 

The  greater  part  of  the  hemp  was  delivered  to  Darragh  in  par- 
cels from  time  to  time,  and  was  received  by  him  and  paid  for  on 
delivery,  but  none  of  it  was  delivered  until  nearly  a  week  after 
the  execution  of  the  contract ;  and  it  was  held,  that  the  delivery 
and  acceptance  of  a  part  of  the  hemp,  though  subsequent  to  the 
execution  of  the  contract,  took  the  case  out  of  the  statute  of 
frauds,  and  rendered  Darragh  liable  in  an  action  for  damages  for 
his  refusal  to  accept  all  the  hemp ;  and,  it  was  further  held,  that 
Sturges  being  authorized  by  both  parties,  as  a  broker  to  effect  the 
sale,  a  memorandum  in  writing,  signed  by  him  in  his  own  name, 
was  a  sufficient  note  or  memorandum  in  writing,  within  the  mean- 
ing of  the  statute  of  frauds,  to  charge  the  parties.  Sale  v.  Dar- 
ragh, 2  Hilt.,  184.  But  where,  upon  the  making  of  a  contract 
of  sale  and  purchase,  a  broker  acts  merely  to  bring  the  parties 
Wait        68        ^  NoTE  258- 
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together,  after  which  the  parties  negotiate  with  each  other 
directly,  and  the  broker  makes  an  entry  of  the  sale,  in  his  book, 
such  entry  will  not  bind  either  party,  nor  will  it  prevent  either 
party  from  giving  parol  evidence  of  the  contract.  Aguirre  v.  Allen, 
10  Barb.,  74. 

An  agreement,  made  upon  the  sale  and  purchase  of  goods, 
between  the  vendor  and  purchaser,  that  if  the  government  shall 
allow  to  the  former  return  duties  upon  the  goods,  the  purchaser 
shall  have  the  benefit  of,  and  be  paid  by  the  vendor,  the  amount 
of  such  duties,  is  uot  void  under  the  statute  of  frauds  as  being  a 
sale  of  a  chose  in  action,  or  of  a  gratuity.  lb. 

The  note  or  memorandum  in  writing  required  by  the  statute 
of  frauds,  in  order  to  bind  the  party  to  be  charged  therewith, 
must  be  subscribed  by  such  party  underneath,  or  at  the  end  of 
such  note  or  memorandum.  James  v.  Patten,  2  Seld.,  9 ;  Davis  v. 
Shields,  26  Wend.,  341. 

If  the  purchaser  accepts  and  receives  a  part  of  the  property 
purchased,  this  is  enough  to  take  the  case  out  o*  the  statute. 
The  law  in  relation  to  the  delivery  of  property  has  been  already 
discussed.  Ante,  500.a  Where,  by  the  terms  of  an  agreement  for 
the  sale  and  purchase  of  goods,  cash  is  to  be  paid  on  the  delivery 
of  the  goods,  payment  of  the  money  is  sufficient  evidence  that 
the  goods  have  been  delivered,  in  pursuance  of  the  contract,  for 
the  purpose  of  taking  the  case  out  of  the  statute  of  frauds. 
Aguvrre  v.  Allen,  10  Barb.,  74. 

A  verbal  agreement  for  the  sale  of  personal  property  exceeding 
fifty  dollars  in  value,  is  valid,  where  a  part  of  the  property  has 
been  delivered  to  the  purchaser  and  accepted  by  him  under, the 
agreement,  although  such  delivery  and  acceptance  took  place 
several  months  after  the  making  of  the  verbal  agreement.  Mo- 
Knight  v.  Dunlop,  1  Seld.,  537.  The  plaintiff,  by  a  verbal  agree- 
ment, in  June,  1844,  purchased  5,000  bushels  of  barley  malt  of 
the  defendant,  at  a  fixed  price,  to  be  paid  for  by  the  plaintiff's 
note,  whenever  one  thousand  dollars  worth  of  the  malt  should 
be  delivered.  The  defendant,  in  August  and  September,  delivered 
about  fourteen  hundred  bushels  in  pursuance  of  the  agreement, 
and  refused  to  deliver  the  residue ;  it  was  held  that  the  contract 
was  valid,  and  that  the  plaintiff  was  entitled  to  damages  for  the 
non-delivery  of  the  residue  of  the  5,000  bushels.  lb. ;  Sprague  v. 
Blake,  20  Wend.,  61 ;  Sale  v.  Darragh,  2  Hilt.,  184.  Where  the 
plaintiff  entered  into  a  parol  agreement  with  the  defendants,  to 
furnish  them  all  the  meal  they  wanted,  at  stipulated  prices,  pay- 
able partly  in  cash,  partly  in  railroad  stock,  and  partly  in  rail- 
road bonds ;  and  he  subsequently  delivered  meal  to  the  defend- 
ants, at  various  times,  under  the  contract,  and  received  from 
them  some  cash  payments,  but  no  stock  or  bonds  were  issued  to 
him,  and  he  waived  the  delivery  thereof,  and  agreed  to  accept 
certain  requisitions  from  the  chief  engineer,  upon  the  railroad 
company,  instead ;  and  he  never  recalled  such  waiver  until  he 
had  himself  broken  the  contract.;  it  was  held,  in  an  action  by  the 
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plaintiff  to  recover  a  balance  due  to  him  for  the  meal  delivered, 
that  the  defendants  were  entitled  to  recoup  their  damages  for  the 
failure  of  the  plaintiff  to  deliver  the  meal,  when  required  to  do 
so.  Boutwell  v.  O'Keefe,  32  Barb.,  434.  In  the  case  just  cited, 
the  delivery  of  the  meal  was  under  the  contract,  and  in  pur- 
suance of  its  tenor,  and  therefore  the  contract  was  binding  upon 
both  parties  after  such  part  delivery. 

An  act  done  by  one  of  the  parties  to  a  contract,  which  is  right- 
fully treated  by  the  other  party  as  a  trespass,  cannot,  by  a  subse- 
quent understanding,  be  made  a  sufficient  partial  delivery  and 
acceptance  of  goods,  to  take  a  case  out  of  the  statute  of  frauds. 
Baker  v.  Cuyler,  12  Barb.,  667.  The  parties  entered  into  a  verbal 
contract,  whereby  the  plaintiffs  agreed  to  sell,  and  the  defendant 
to  purchase,  all  the  wheat  the  plaintiffs  had  in  their  warehouse 
which  should  remain  after  P.  &  Co.,  should  take  away  eight 
hundred  bushels  which  had  been  sold  to  them.  The  defendant 
afterwards,  in  the  abseuce  of  the  plaintiffs,  without  any  permis- 
sion, and  before  P.  &  Co.  had  taken  away  their  part,  took  from 
the  warehouse  over  one  hundred  bushels  of  the  wheat.  The 
plaintiffs,  on  being  iuformed  of  such  act,  complained  of  it,  and 
insisted  that  it  was  not  authorized  by  the  contract,  and  said  that 
the  wheat  must  be  returned.  Subsequently,  P.  &  Oo.  took  away 
their  eight  hundred  bushels,  and  there  remained  in  the  warehouse 
about  three  hundred  and  forty  bushels,  which  the  plaintiffs  re- 
quested the  defendant  to  take  away  and  pay  for,  calling  it  the 
defendant's  wheat.  The  defendant  promised  to  do  so,  but  did 
not,  and  the  plaintiffs  after  due  notice  to  him,  sold  the  wheat 
and  brought  an  action  to  recover  the  difference  between  the  price 
obtained  and  the  contract  price ;  and  it  was  held,  that  the  action 
would  not  lie.  lb.  But  where,  on  a  sale  of  cattle,  no  earnest  money 
was  paid,  nor  any  memorandum  in  writing  made,  and  the  cattle 
were  to  remain  in  the  possession  of  the  vendor,  at  the  risk  of  the 
vendee,  until  he  called  for  them ;  and  the  vendee  afterwards  came 
and  took  away  the  cattle,  without  saying  anything  to  the  vendor; 
this  was  held  to  be  sufficient  delivery  within  the  statute,  to  render 
the  vendee  liable  to  pay  the  purchase  price.  Vincent  v.  Germond, 
11  Johns.,  283.  A  delivery  of  goods  by  the  vendor,  and  an 
acceptance  by  the  agent  of  the  purchaser,  is  sufficient  to  take  a 
case  out  of  the  statute,  and  to  render  the  sale  valid.  OuVwater 
v.  Bodge,  6  Wend.,  397. 

To  constitute  a  delivery  and  acceptance  of  goods,  such  as  the 
statute  requires,  something  more  than  mere  words  is  necessary. 
There  must  be  some  act  of  the  parties,  which  amounts  to  a  trans- 
fer of  the  .possession  by  the  vendor,  and  an  acceptance  by  the 
vendee.  ^rndTeryTHlouston,  1  Oomst.,  261;  Clark  v.  Tucker,  2 
Sandf.,  157.a  The  plaintiff  and  the  defendant  bargained  orally 
respecting  the  sale,  by  the  former  to  the  latter,  of  a  quantity  of 
lumber,  piled  apart  from  other  lumber,  on  a  dock  in  view  of  the 
parties  at  the  time  of  the  bargain,  and  which  had  before  that 
time  been  measured  and  inspected.    The  parties  having  agreed 

(a)  Note  260. 
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as  to  the  price,  the  plaintiff  said  to  the  defendant,  "the  lumber  h 
yours."  The  defendant  then  told  the  plaintiff  to  get  the  inspect- 
or's bill,  and  take  it  to  one  House,  who  would  pay  the  amount. 
This  was  done  the  next  day,  but  payment  was  refused.  Iu  an 
action  to  recover  the  price,  it  was  held,  that  there  was  no 
delivery  and  acceptance  of  the  lumber,  within  the  meaning  of  the 
statute,  and  that  the  sale  was  therefore  void,  and  that  the  plain- 
tiff could  not  recover,  and  a  judgmeut  in  his  favor  was  reversed.^ 
lb.  On  a  retrial  of  the  action,  the  same  facts  were  proved,  and 
in  addition  thereto,  it  was  proved,  that,  before  the  trial  of  the 
action,  but  after  the  suit  was  commenced,  House,  acting  as 
the  defendant's  attorney,  but  without  authority,  had  given  his 
check  for  the  price  of  the  lumber  to  one  Eaymond,  an  attorney 
of  the  plaintiff,  and  Eaymond  had  given  a  receipt  in  full  or  for 
so  much  money.  The  check  was  dishonored,  and  never  paid. 
And  between  the  time  of  the  settlement  and  the  maturity  of  the 
check,  the  defendant  took  the  lumber  and  converted  it  to  his  own 
use;  and  it  was  held,  that  the  taking  possession  of  the  lumber  by 
the  defendant,  was  a  completion  of  the  purchase,  and  obviated  the 
objection  as  to  the  statute;  and  that  it  was  a  ratification  of  the 
act  of  his  agent  by  subsequent  assent.  Houston  v.  SMndler,  11 
Barb.,  36.  Upon  a  sale  of  personal  property,  any  acts  of  the 
parties  indicative  of  the  exercise  of  ownership  by  the  vendee, 
may  be  submitted  to  the  jury  as  evidence  of  receipt  and  accept- 
ance, to  take  the  case  out  of  the  statute.  Gray  v.  Davis,  6  Seld., 
285."  A.  sold  B.  a  stock  of  goods  in  a  store.  After  the  verbal 
bargain,  an  inventory  of  the  goods  was  taken,  B.  going  through 
the  store  and  calling  off  the  parcels,  and  A.  entering  them  in  the 
inventory,  which  was  headed,  "  B.  bought  of  A.,"  &c.  On  leaving 
the  store,  A.  offered  B.  the  keys,  which  he  declined  to  take  until  the 
next  day,  saying  that  he  had  no  insurance.  The  vendor  then 
offered  to  assign  his  own  policies,  when  the  purchaser  requested 
the  vendor's  clerk  to  take  the  keys  for  him  until  the  next 
morning,  which  he  did;  and  it  was  held,  that  these  facts  were 
sufficient  evidence  to  go  to  the  jury,  of  a  receipt  and  acceptance 
by  the  purchaser.  lb.  The  language  of  the  statute  is  not  alike 
in  reference  to  a  part  payment,  or  as  to  a  partial  delivery.  The 
part  delivery  may  be  at  any  time,  because  the  statute  does  not 
limit  it  to  any  particular  time,  and  the  cases  cited,  ante,  538,  give 
that  construction  to  the  statute.  But  in  reference  to  part  pay- 
ment, the  statute  requires  that  this  shall  be  done  at  the  time  of 
making  the  contract.  Sprague  v.  Blake,  20  Wend.,  61,  63,  64 ; 
Bissell  v.  Balcom,  40  Barb.,  98.  A  part  payment,  made  after- 
wards, will  not  take  the  case  out  of  the  operation  of  the  statute. 
lb.  Giving  the  purchaser's  own  note  is  not  a  part  payment  with- 
in the  meaning  of  the  statute.  Combs  v.  Bateman,  10  Barb.,  573. 
An  agreement  to  indorse  the  price  of  the  property  upon  a 
chattel  mortgage  held  by  the  purchaser  against  the  vendor, 
without  any  indorsement  being  in  fact  made,  does  not  constitute 
a  payment,  Ely  v.  Ormsby,  12  Barb.,  570;  and  in  such  a  case  a 

(a)  Note  261. 
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creditor  of  the  vendor  will  hold  the  property  in  preference  to  the 
vendee,  if  the  property  is  left  in  the  possession  of  the  vendor.  lb. 
And  see  Artcher  v.  Zeh,  5  Hill,  200. 

Where  a  sale  of  goods  is  made  on  an  agreement  that  the  price 
shall  be  applied  to  the  payment  of  a  precedent  debt,  such  price 
must  be  actually  applied  by  a  receipt  or  otherwise,  to  bring  it 
within  the  exception  in  the  statute  of  frauds,  founded  on  payment 
of  all  or  a  part  of  the  price.  Clark  v.  Tucker,  2  Sandf.,  157. 

The  plaintiff  borrowed  of  the  defendant's  agent  forty  dollars, 
which  it  was  agreed  should  be  applied  towards  the  price  of  a 
quantity  of  barley  belonging  to  the  plaintiff,  should  the  parties 
conclude  a  bargain  for  the  sale  and  purchase  of  the  barley.  A 
few  days  afterwards  a.  bargain  was  concluded,  when  it  was  agreed 
that  the  forty  dollars  should  be  applied  on  the  contract;  and  it 
was  held  that  this  was  a  sufficient  payment  to  take  the  case  out 
of  the  statute,  and  that  it  was  a  payment  at  the  time  of  making 
the  agreement,  within  the  principle  of  the  decisions.  Mattice  v. 
Allen,  33  Barb.,  543.  Where  oue  purchases  goods  of  an  other, 
agreeing  to  apply  the  amount  agreed  upon  as  the  price,  in  pay 
ment  of  a  precedent  debt,  by  giving  credit  therefor,  the  transac- 
tion so  long  as  it  rests  in  mere  words,  is  void  by  the  statute ;  but 
it  is  valid  the  moment  the  act  of  giving  the  credit  is  performed 
by  the  buyer.  Brabin  v.  Hyde,  30  Barb.,  265.  B.  being  indebted 
to  H.,  it  was  agreed  between  the  parties,  that  H.  should  take  cer- 
tain property  of  B.,  which  was  pointed  out  and  the  price  of  which 
was  agreed  on,  and  credit  B.  the  sum  specified  as  the  price,  upon 
his  books.  This  was  done  by  H.  as  soon  as  he  got  home,  where  his 
books  were  kept,  which  was  during  the  same  day,  and  within 
a  very  short  time  after  the  making  of  the  agreement;  and  it  was 
held  that  this  was  to  be  regarded  as  a  payment  made  at  the  time 
of  the  agreement  within  the  meaning  of  the  statute,  and  was  a 
complete  execution  and  performance  of  the  contract  on  the  part 
of  H.,  and  a  payment  of  B.'s  debt  to  the  extent  of  the  price  agreed 
on.  lb.  The  moment  payment  is  made,  in  pursuance  of  such  an 
agreement,  the  transaction  is  taken  out  of  the  statute,  the  party 
is  bound  by  his  bargain,  and  he  cannot  afterwards  rescind  it,  or 
treat  it  as  a  nullity.  lb.    8.  C,  reversed,  5  Tiff.,  519.a 

Where  goods,  amounting  in  the  aggregate  to  upwards  of  one 
hundred  dollars,  are  purchased  at  auction  in  several  parcels,  upon 
distinct  and  separate  bids,  to  be  paid  for  in  a  note  at  a  future 
day,  the  whole  constitutes  but  one  contract,  and  the  delivery  of 
some  of  the  parcels  is  sufficient  to  take  the  case  as  to  the  residue, 
out  of  the  operation  of  the  statute  of  frauds.  Mills  v.  Sunt,  20 
Wend.,  431 ;  8.  C,  17  Wend.,  333 ;  Sprague  v.  Blake,  20  Wend.,  61* 

Questions  frequently  arise  as  to  the  application  of  this  statute 
to  executory  contracts  of  sale.  There  may  be  an  agreement  for 
a  future  purchase  of  property  which  is  now  in  existence,  or  there 
may  be  an  agreement  for  a  future  purchase  of  property  which  is 
not  now  existing,  but  is  to  be  supplied  hereafter  for  the  sum 
agreed  on,  which  is  to  be  regarded  merely  as  the  price  of  the 

*  Swift  v.  Opdyhe,  43  Barb.,  274,     (<0  N°IB  262- 
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article,  or  there  may  be  an  agreement  to  purchase  hereafter, 
an  article  which  is  to  be  manufactured  by  the  seller,  and  the  bar- 
gain implies  that  the  money  to  be  paid  is  for  the  manufacturing 
as  well  as  for  the  article  or  its  materials.  A  verbal  executory 
agreement  for  the  sale  of  an  existing  article,  which  is  to  be  deliv- 
ered at  a  future  day  is  void  by  the  statute.  Jackson  v.  Covert,  5 
Wend.,  139 ;  Bennett  v.  Hull,  10  Johns.,  364.  Where  there  is  an 
agreement  for  the  sale  of  an  ark  load  of  lumber,  a  portion  of 
which  is  landed,  and  the  landing  of  the  residue  suspended  until 
an  inspector  can  be  procured  to  measure  it,  and  the  vendor,  after 
waiting  a  day  for  an  inspector,  reloads  the  portion  landed  and 
goes  away  with  the  lumber,  an  action  of  trover  does  not  lie 
against  him  at  the  suit  of  the  vendee.  Fitch  v.  Beach,  15  Wend., 
221;  Outwater  v.  Dodge,  7  Oow.,  85. 

So,  a  verbal  agreement  to  sell  seven  hundred  bushels  of  wheat, 
of  which  two  hundred  and  fifty  bushels  were  threshed  and  in  a 
granary,  but  the  residue  was  unthreshed,  but  which  the  vendor 
agreed  to  thresh  and  deliver,  together  with  that  which  was 
threshed,  which  was  to  have  a  second  cleaning,  the  whole  to  be 
delivered  at  a  specified  time  and  place,  and  to  be  paid  for  on 
delivery,  it  was  held  that  the  agreement  was  void  by  the  statute. 
Doivns  v.  Boss,  23  Wend.,  270.  There  is  a  class  of  cases,  how- 
ever, which  are  executory  in  their  nature,  that  have  been  held 
valid  when  the  agreement  is  one  which  relates  to  an  article  that 
the  vendor  is  to  manufacture,  and  he  is  also  to  furnish  the  mate- 
rials employed  in  making  the  article,  and  although  the  price  of 
the  finished  article  exceeds  fifty  dollars.  The  reason  assigned 
is,  that  it  is  a  contract  for  labor,  and  for  materials  found,  instead 
of  the  sale  of  a  chattel.  A  contract  for  the  purchase  of  articles 
deliverable  on  a  future  day,  to  be  manufactured  by  the  vendor, 
is  a  contract  for  work  and  labor,  and  therefore  is  not  within  the 
statute,  even  when  all  the  materials  are  furnished  by  the  manu- 
facturer. Robertson  v.  Vaughn,  5  Sandf.,  1 ;  Sewell  v.  Fitch,  8  Oow., 
215.  An  agreement  by  a  mechanic  to  furnish  materials  and  do 
the  carpenter  work  and  turning,  according  to  a  specified  plan 
and  specification,  for  buildings  to  be  erected  upon  the  land  of  an 
other,  is  not  a  contract  for  the  sale  of  goods  within  the  meaning 
of  the  statute  of  frauds.  It  need  not,  therefore,  be  in  writing, 
signed  by  the  party  sought  to  be  charged.  Courtwright  v.  Stewart, 
19  Barb.,  455.  The  true  criterion  for  determining  whether  a  con- 
tract is  for  the  sale  of  goods,  and,  therefore,  within  the  statute 
of  frauds,  or  for  work  and  labor  and  materials,  and  so  not  withiu 
the  statute,  is  to  inquire  whether  the  work  and  labor  required, 
in  order  to  prepare  the  subject  matter  of  the  contract  for  delivery, 
is  to  be  done  for  the  vendor  himself,  or  for  the  vendee.  In  the 
former  case  the  contract  is  really  a  contract  of  sale,  while  in  the 
latter  it  is  a  contract  of  hiring.  lb.  See  Bronson  v.  Wyman,  10 
Barb.,  406;  8.  C,  4  Seld.,  182. 

A  contract  to  manufacture  and  deliver  beer  at  a  future  time 
is  valid,  although  the  value  exceeds  fifty  dollars,  if  the  vendor 
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is  to  furnish  the  materials.  Donovan  v.  WiUson,  26  Barb.,  138. 
And  so  of  a  contract  to  manufacture  pumps,  and  to  furnish 
materials  therefor,  where  the  article  is  to  be  made  and  delivered 
at  a  future  time.  Parker  v.  Sclienck,  28  Barb.,  38." 

A  parol  agreement  was  made  between  the  plaintiff  and  the 
defendant,  for  a  monument,  to  be  furnished  by  the  former  to 
the  latter,  for  his  deceased  relative,  for  the  price  of  two  hundred 
dollars.  The  marble,  consisting  of  several  pieces,  or  parts,  was 
put  together,  into  the  form  of  the  monument,  which  was  stand- 
ing in  the  plaintiff's  shop,  or  in  the  yard  adjoining,  at  the  time. 
And  the  plaintiff  agreed  to  polish,  letter  and  finish  the  monu- 
ment, and  set  it  up  for  the  defendant ;  it  was  held  that  this  was 
not  an  agreement  to  sell  and  deliver  a  monument  already  made, 
and  therefore  void  by  the  statute,  but  was  an  agreement  to  make 
or  manufacture  one,  not  then  in  existence,  and  was  valid  and 
binding.  Mead  v.  Case,  33  Barb.,  202.  A  contract  to  make  a 
wagon  and  find  the  materials,  and  to  deliver  it  at  a  future  day  is 
not  within  the  statute.  Crookshanlc  v.  Burrell,  18  Johns.,  58. 

Where  goods  are  sold,  and,  by  the  terms  of  the  sale,  they  are 
to  be  paid  for  on  delivery,  the  vendee  must  pay  the  money,  or 
tender  it  to  the  vendor,  before  he  is  entitled  to  the  possession 
of  the  goods.  So,  where  goods  are  sold,  and  nothing  is  said  about 
payment,  the  law  implies  that  the  goods  must  be  paid  for,  or  the 
price  tendered  before  the  vendee  is  entitled  to  take  them.  Clark 
v.  Bales,  20  Barb.,  42,  61.  But  where  goods  are  sold  upon  credit, 
for  a  specified  time,  or  upon  an  indefinite  credit,  and  by  the  terms 
of  the  contract  nothing  is  mentioned  as  to  any  security  for  the 
price,  the  vendee  is  entitled  to  the  immediate  possession  of  the 
goods,  without  payment  or  tender  of  the  price,  or  of  any  security. 
The  contract,  however,  must  be  one  which  is  valid,  and  by 
which  the  title  to  the  goods  is  transferred  to  the  vendee  by  the 
effect  of  the  contract  of  sale.  And  if  the  contract  is  void  by 
the  statute  of  frauds,  or  the  title  does  not  pass  because  of  some- 
thing to  be  done  to  the  goods  before  delivery,  the  right  to  the 
possession  will  not  pass  on  a  sale  on  credit,  any  more  than  on 
any  other  sale. 

The  time  of  making  payment  is  either  expressly  agreed  upon  ; 
or  it  is  left  to  the  rules  of  law  to  determine  it;  or,  it  may  be  a 
question  of  fact  to  be  settled  by  a  jury,  as  where  a  person  is 
accustomed  to  purchase  goods  of  an  other  on  credit,  and  the 
vendee  sends  an  order  for  goods  in  the  usual  manner  in  which 
he  has  been  dealing ;  if  the  order  is  accepted  and  the  goods  put 
up,  it  may  be  a  question  of  fact  for  a  jury,  whether  the  sale  was 
not  intended  to  be  on  credit.  Though  it  has  been  seen,  that  in 
the  absence  of  any  circumstances  to  show  that  a  credit  was  to 
be  given,  the  law  will  imply  that  the  goods  are  to  be  paid  for 
on  delivery. 

Where,  by  the  terms  of  the  agreement,  the  time  of  payment 
and  the  time  of  delivering  the  goods  are  at  different  specified 
times,  the  agreement  may  be  in  the  nature  of  independent  cove 

(a)  Note  263. 
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nants,  see  ante,  114,  in  which  neither  party  is  bound  to  perform  on 
his  part  before  requiring  the  other  to  do  so.  Box  v.  Bey,  3  Wend., 
356 ;  Bey  v.  Box,  9  Wend.,  129,  133.  For  instance,  if  goods  are 
sold,  and  the  delivery  is  to  precede  the  payment  of  the  price  by 
six  months,  the  vendee  will,  of  course,  be  entitled  to  the  goods 
Avithout  payment  or  tender  of  the  price.  So,  on  the  other  hand, 
if  the  goods  are  sold  on  a  credit  of  six  months,  and  the  vender 
does  not  call  for  the  goods,  nor  take  them  when  tendered,  if 
that  is  required  by  the  contract,  the  vendor  may  recover  the 
price  at  the  expiration  of  the  six  months,  although  the  vendee 
did  not  take  the  goods.  This  rule  must  be  understood  to  apply 
to  those  cases,  however,  in  which  the  contract  is  binding  by  the 
rules  of  law,  and  of  a  case  of  actual  sale,  not  of  a  mere  agree- 
ment for  a  future  sale. 

Where  goods  are  sold  upon  an  agreement  that  the  vendor  will 
accept  the  note  of  a  third  person  in  payment  for  them,  a  tender 
by  the  vendee  of  such  note  to  the  vendor  will  change  the  title  in 
the  goods,  so  that  they  become  the  property  of  the  vendee.  Bes 
Arts  v.  Leggett,  2  E.  P.  Smith,  582.  If  the  tender  is  refused,  the 
vendee  may,  if  he  so  elect,  continue  in  possession  of  the  note  as 
a  bailee  for  the  vendor.  lb.  Where  the  vendee  gives  his  own 
note  for  the  purchase  price  of  goods,  the  note  is  not  a  payment 
of  the  debt ;  it  is  mere  evidence  of  the  existence  of  the  debt, 
though  it  will  operate  to  extend  the  time  of  payment  until  the 
time  of  payment  specified  expires. 

But  where  goods  are  purchased  upon  an  agreement  between 
the  vendor  and  the  vendee  that  the  note  of  a  third  person,  which 
is  owned  by  the  vendee,  shall  be  taken  in  payment  for  the  price 
of  the  goods,  such  note,  if  delivered  by  the  vendee  to  the  vendor, 
operates  as  a  payment  of  the  debt  as  much  as  a  similar  amount  in 
money  would.  Combs  v.  Batsman,  10  Barb.,  573 ;  Breed  v.  Cook,  15 
Johns.,  241 ;  Bew  v.  Barber,  3  Cow.,  272 ;  Whitbeck  v.  Van  Ness, 
11  Johns.,  409.  But  where  the  purchaser,  on  the  sale  of  goods, 
instead  of  giving  his  own  note  therefor,  transfers  the  note  of  a 
third  person,  and  guarantees  the  payment  thereof,  if  the  note  is 
not  paid  when  due,  the  vendor  may  recover  against  the  vendee 
on  an  account  for  goods  sold.  Butler  v.  Haiglit,  8  Wend.,  535. 
The  vendee  continues  liable  for  the  debt  in  such  cases,  whether 
the  guaranty  be  in  writing  or  not,  since  the  note  is  not  received 
in  payment  as  an  absolute  discharge  of  the  debt,  but  is  received  as 
payment  upon  condition  'that  the  maker  pays  the  note,  and  if 
he  does  not,  the  vendee  remains  liable  in  the  same  manner  as 
though  the  note  had  never  been  given.  Johnson  v.  Gilbert,  4  Hill, 
178;  Cardell  v.  McNiel,  7  E.  P.  Smith,  337  ;  Torry  v.  Hadley,  27 
Barb.,  192;  Tyler  v.  Stevens,  11  Barb.,  485.  Where  goods  are 
sold,  and  the  vendor  agrees  to  accept  the  note  of  a  third  person 
in  payment,  and  the  vendor  supposes,  at  the  time  of  making 
such  agreement,  that  such  third  person  is  solvent  and  responsible, 
but  before  the  goods  are  delivered,  or  the  note  is  tendered,  such 
third  person  becomes  insolvent,  the  vendor  is  not  bound  to  accept 
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such  note,  although  it  is  tendered  by  the  vendee,  nor  is  the 
vendor  bound  to  deliver  the  goods  for  such  note.  Boget  v.  Merritt, 
2  Oaines,  117. 

So,  where  there  is  an  executory  contract  for  the  delivery  oi 
goods,  which  are  sold  upon  an  agreement  that  upon  the  delivery 
of  the  goods  they  shall  be  paid  for  by  the  notes  of  a  third  party, 
and  such  third  person  becomes  insolvent  between  the  time  of 
making  the  contract  of  sale  and  the  time  stipulated  for  its  per- 
formance, the  vendor  is  not  bound  to  deliver  the  goods  and  accept 
the  notes,  although  they  are  not  entirely  worthless.  Benedict  v. 
Field,   2  E.  P.  Smith,  595 ;  S.  C,  4  Duer,  154.a 

Where,  by  the  terms  of  an  auction  sale,  the  purchaser  is  to  give 
approved  indorsed  notes  at  six  months,  the  vendor  is  not  in  fault 
for  not  approving  and  accepting  notes  offered  to  him  by  the 
vendee,  unless  he  knows  the  notes  to  be  good,  or  he  is  furnished 
with  the  means  of  ascertaining  them  to  be  so.  Hicks  v.  Whitmore, 
12  Wend.,  548;  and  see  Draper  v.  Jones,  11  Barb.,  263;  JELanna 
v.  Mills,  21  Wend.,  90.  Where  the  vendee  has  been  guilty  of 
a  fraud,  upon  a  purchase  of  goods  on  credit,  the  vendor  may, 
without  waiting  until  the  time  of  credit  has  expired,  reclaim 
the  goods,  or  he  may  waive  the  tort  and  recover  the  value  of  the 
goods  immediately.  Kayser  v.  Sichel,  34  Barb.,  84;  Both  v. 
Palmer,  27  Barb.,  652;  Willson  v.  Foree,  6  Johns.,  110;  Pierce 
r.  Drake,  15  Johns.,  475. 

If  the  vendor  has  received  the  note  of  a  third  person  in  pay- 
ment, he  must  first  return  that  or  offer  to  return  it  to  the  vendee, 
before  suing  for  the  price,  or  before  bringing  an  action  of  replevin. 
Ante,  509,  Rescinding,  &c. 

In  an  action  for  goods  sold  and  delivered,  the  evidence  showed 
that  the  defendant  admitted  the  correctness  of  the  bill,  and  pro- 
mised to  pay  it,  but  objected  to  the  interest,  and  said  he  bought 
the  goods  on  credit,  without  specifying  the  length  of  credit ;  there 
was  evidence  that  he  had  made  payments  on  account  of  the  bill, 
and  it  was  held  that  a  judgment  of  the  justice,  in  favor  of  the 
plaintiff,  for  the  amount  and  interest,  was  correct.  Whitloclc  v. 
Bueno,  1  Hilt.,  72.  Where  goods  are  sold,  and  the  vendee  is  to  pay 
cash  for  them  on  delivery,  or  he  is  to  give  his  own  note  therefor, 
payable  at  a  future  time,  the  vendee  cannot  require  the  vendor 
to  accept  his  own  notes  in  payment  instead  of  money,  nor  as  a  sub- 
stitute for  the  note  which  was  to  have  been  given  by  the  vendee. 
In  such  a  case  the  vendor  is  not  bound  to  deliver  the  property 
until  the  money  is  paid,  or  until  such  a  note  is  given  as  was  agreed 
upon.  Leven  v.  Smith,  1  Denio,  571 ;  and  if  the  goods  have  been 
delivered,  and  the  vendee  refuses  to  pay  the  money  as  he  agreed, 
the  vendor  may  maintain  replevin  for  the  recovery  of  the  goods. 
lb.  Busell  v.  Minor,  22  Wend.,  659.  If,  however,  the  vendor 
should  deliver  the  property  without  requiring  the  payment  of 
the  money,  or  the  delivery  of  the  note  agreed  upon,  the  vendee 
would  be  entitled  to  set  off  any  notes  which  he  held  at  the  time 
against  the  vendor,  in  an  action  by  him  to  recover  the  purchase 
Wait        69  W  No™  228. 
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price.  For,  in  that  case,  it  would  be  an  election  on  the  part  of 
the  vendor  to  consider  the  goods  sold,  and  the  title  in  the  vendee, 
which  would  render  the  payment  of  the  purchase-money  a  mere 
debt  on  the  part  of  the  vendee,  and  that  would  entitle  him  to  all 
the  advantages  of  that  position  including  the  right  of  set-off. 

In  an  executory  contract  for  the  sale  of  an  article  to  be  paid 
for  upon  delivery  at  any  time  within  a  certain  period,  the  obli- 
gations of  the  one  party  to  pay,  and  that  of  the  other  to  deliver 
are  mutual  and  dependent ;  and  in  an  action  by  the  seller  for  the 
price,  it  is  not  enough  simply  to  show  the  default  of  the  pur- 
chaser, he  must  show  that  he  was  ready  and  offered  to  deliver  the 
goods.  Dunham  v.  Pettee,  4  Sekl.,  508.  Whichever  party  seeks 
to  enforce  the  contract  against  the  other,  must  show  performance, 
or  a  tender  of  performance  on  his  part.  lb.;  ante,  114.  Where 
the  court,  in  an  action  by  the  vendor  upon  such  a  contract, 
charged  the  jury,  that,  if  the  purchaser,  during  the  time  appointed 
in  the  contract,  did  not  demand  the  delivery  of  the  article 
purchased,  and  offer  to  pay  for  it  on  the  delivery,  the  plaintiff 
might;  recover,  it  was  held,  that  the  charge  was  erroneous,  and 
that  the  jury  ought  to  have  been  instructed,  that,  in  order  to 
entitle  the  plaintiff  to  recover,  he  must  have  shown  an  offer  of 
performance  on  his  part.  lb.  Where  the  delivery  of  the  thing 
sold,  and  the  payment  of  the  price,  are  to  be  simultaneous  acts, 
the  title,  until  payment  or  delivery,  remains  in  the  seller;  and 
where  the  acts  are  to  be  thus  concurrent,  the  promises  of  the 
parties  are  dependent  upon  a  mutual  performance;  and  neither 
can  maintain  an  action  against  the  other,  without  showing,  on 
his  own  part,  an  actual  performance,  or  a  legal  offer  to  perform. 
That  this  is  the  rule  as  to  vendors,  see  Kelley  v.  Tipton,  5  Duer, 
336;  Dunham  v.  Pettee,  4  Seld.,  508;  Newcomb,  v.  Cramer,  9 
Barb.,  402;  Boutwell  v.  CTKeefe,  32  Barb.,  434.  But,  as  we  have 
already  seen,  ante,  490,  the  title  to  the  property  may  pass  with- 
out any  delivery,  if  such  is  the  intention  of  the  parties,  and  the 
terms  of  the  contract  are  consistent  with  such  intention;  though 
the  vendor  will  be  entitled  to  retain  the  possession  of  the  property 
until  the  purchase-money  is  paid,  if  the  sale  was  -for  cash  on 
delivery,  or  was  not  a  sale  on  credit. 

Where  a  carriage  is  built  by  a  mechanic,  in  pursuance  of  a 
contract,  and  it  is  tendered  to  the  customer,  who  refuses  to  accept 
and  pay  for  it,  and  on  his  refusal  to  do  so,  the  carriage  is  left  in 
charge  of  a  third  person,  of  which  the  customer  has  notice,  the 
mechanic,  instead  of  selling  it  for  what  it  may  bring,  and  suing 
for  the  difference  between  that  and  the  contract  price,  may  bring 
his  action  immediately,  and  declare  upon  the  contract  as  upon  a 
delivery  of  the  property ;  and  he  is  entitled  to  recover  the  price 
agreed  upon  between  the  parties  at  the  time  of  making  the  con- 
tract. Bement  v.  Smith,  15  Wend.,  493.  Or,  he  may  resell  the 
carriage,  and  hold  the  purchaser  liable  for  any  loss  on  the  resale. 
Ante,  510.  Where  goods  are  sold  to  be  paid  for  by  a  bill  or  note, 
at  a  future  day,  which  is  not  delivered  according  to  the  terms  of 


SALE.  547 

die  sale,  the  vendor  may  sue  immediately  for  a  breach  of  the 
special  agreement,  and  recover,  as  damages,  the  whole  value  of 
the  goods,  allowing  a  rebate  of  interest  during  the  stipulated 
credit;  but  he  cannot,  however,  maintain  assumpsit  upon  the 
common  counts,  until  the  credit  has  expired.  Manna  v.  Mills,  21 
Wend.,  90. 

To  enable  a  vendee  of  a  chattel  to  recover  damages  for  the 
breach  of  the  contract  to  deliver,  he  must  prove  payment,  or  a 
tender  of  the  purchase-money,  or  other  performance  of  the  con- 
tract, upon  his  own  part.  McDonald  v.  Williams,  1  Hilt.,  365; 
Cornwall  v.  Haight,  8  Ba^b.,  328  ;  Topping  v.  Boot,  5  Oow.,  404; 
Clark  v.  Dales,  20  Barb.,  42 ;  Crandall  v.  Clark.  7  Barb.,  169. 
But,  in  an  action  by  a  vendee  upon  a  contract  for  the  sale  of  an 
article  to  be  delivered  at  a  particular  place,  if  he  shows  that  he 
was  ready  to  pay  at  the  time  and  place  appointed,  it  is  not 
necessary  for  him  to  prove  payment  or  tender.  Bronson  v.  Wi- 
man,  4  Seld.,  182.  If  the  payment  was  to  be  made  in  "New  York 
funds,"  and  it  is  shown  that  the  vendee  had  means  to  pay  them, 
there  is  no  necessity  of  showing  that  he  had  obtained  such  funds 
for  that  purpose.  It.  And,  in  such  a  case,  the  vendee  need  not 
prove  that  any  demand  was  made  by  him  upon  the  vendor.  Vail 
v.  Rice,  1  Seld.,  155.  Where  the  non-performance  of  a  condition 
precedent  is  occasioned  by  the  act  of  either  party,  either  by  dis- 
qualifying himself  for  performing  on  his  part,  or  by  his  giving 
notice  that  he  will  not  perform,  the  party  seeking  his  remedy,  is 
not  bound  to  aver  performance,  or  readiness  to  perform,  on  his 
part,  but  may  allege  the  facts  constituting  his  excuse;  and  if  the 
proof  sustains  them,  he  will  establish  his  right  to  recover  such 
damages  as  he  can  show  he  has  suffered  by  the  non-performance 
of  the  other  party.  Clarice  v.  Crandall,  27  Barb.,  73.  Where 
property  is  sold,  and  it  is  to  be  paid  for  on  delivery,  and  the 
vendor  gives  notice  to  the  vendee  that  he  will  not  deliver  the 
property,  the  vendee  is  not  bound  to  demand  performance,  nor 
to  tender  payment  of  the  price,  in  order  that  he  may  recover 
damages  against  the  vendor  for  his  non-performance  of  the  con- 
tract. It.,  and  see  Clark  v.  Crandall,  3  Barb.,  612.  And  the  rule 
is  the  same  where  the  vendor  fraudulently  and  falsely  represents 
that  he  has  sold  the  property.  It.  And  in  the  complaint,  it  will 
be  sufficient  to  allege  either  of  these  facts  in  excuse  of  perform- 
ance on  the  part  of  the  plaintiff.  It.  Where  the  contract 
requires  the  purchaser  to  give  security  for  the  property  purchased, 
he  must  offer  the  security  in  the  manner  required ;  and  in  an 
action  by  him  against  the  vendor  for  non-delivery  of  the  property, 
the  purchaser  must  allege  and  prove  the  offer  of  security.  Corn- 
ivaU  v.  Haiglit,  8  Barb.,  328. 

A  mere  declaration  of  a  vendor,  to  a  third  person,  that  he 
would  not  be  able  to  deliver  the  property  at  the  time  agreed  on, 
is  not  evidence  of  a  breach  on  his  part ;  and  to  enable  the  vendee 
to  recover  damages  for  the  non-delivery  of  the  property,  he  must 
allege  and  prove  payment,  or  a  tender  of  the  purchase-money,  oi 
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other  performance  of  the  contract  on  his  own  part.  McDonald  v. 
Williams,  1  Hilt.,  365  ;  and  see  O'Brien  v.  Brietenback,  Id.,  304 ; 
Kipp  v.  Wiles,  3  Sandf.,  585. 

Where  an  order  is  drawn  upon  a  person  for  the  delivery  of  a 
specified  quantity  of  goods,  and  the  order  is  accepted  by  him,  it 
is  necessary  for  the  holder  of  the  order  to  demand  the  goods 
before  an  action  can  be  maintained.  Burrall  v.  Jaeot,  1  Barb., 
165.  Where  the  defendant  in  his  own  name  and  upon  his  own 
credit,  agreed  with  the  plaintiffs  for  the  purchase  of  a  specified 
quantity  of  goods,  to  be  paid  for  in  the  notes  of  a_third  person, 
and  on  the  delivery  of  a  portion  thereof  the  time  for  the  delivery 
of  the  residue  is  postponed  to  a  time  specified,  and  the  plaintiff's 
present  a  bill  for  the  quantity  delivered,  and  the  defendant  denied 
that  he  was  the  purchaser,  and  refused  to  deliver  the  notes  agreed 
for,  on  the  sole  ground  that  he  was  acting  as  the  agent  of  an 
other  person,  and  was  not  liable  on  the  contract,  the  plaintiffs 
are  not  bound  to  tender  or  offer  to  deliver  the  residue  of  the 
goods.  Partridge  v.  Gildermdster,  6  Bosw.,  57,  58.  In  such  case 
the  plaintiff's  are  entitled,  on  proof  of  such  refusal  upon  the 
ground  stated,  to  recover  the  value  of  the  portion  of  the  goods 
which  was  delivered,  if  the  jury  are  satisfied  that  the  purchase 
was  in  fact  made  by  the  defendant  and  upon  his  credit.  lb.  By 
placing  his  refusal  to  pay  for  the  goods  upon  the  ground  that 
he  was  not  bound  to  pay  for  them  at  all,  the  defendant  relieved 
the  plaintiffs  from  delivering  or  tendering  him  any  more  goods, 
even  if  the  postponement  of  the  time  of  the  delivery  of  the  resi- 
due did  not  of  itself  entitle  the  plaintiff's  to  claim  payment  for  the 
portion  delivered  without  waiting  for  such  subsequent  delivery.  lb. 

As  to  sales  by  collectors  or  on  executions,  see  ante,  491,  and  see 
also,  Ketclium  v.  Bank  of  Commerce,  5  E.  P.  Smith,  503. 

When  a  sale  is  complete,  and  the  title  to  the  property  is  trans- 
ferred absolutely  to  the  vendee,  several  important  consequences 
result  to  the  parties.  The  risk  of  injury  to  the  property,  or  its 
loss  or  deterioration  are  all  with  the  vendee ;  he  has  the  sole  right 
of  disposal  of  it ;  it  is  liable  to  be  seized  by  his  creditors  upon 
legal  process  for  that  purpose;  he  may  maintain  an  action  against 
the  vendor  to  recover  its  possession  in  case  of  a  refusal  to  deliver 
it,  or  for  damages  for  such  refusal,  or  for  a  conversion  of  it.  And 
on  the  other  hand  the  vendor  is  entitled  to  recover  the  purchase 
price  if  delivered ;  or  to  maintain  an  action  for  a  refusal  to  receive 
and  pay  for  the  property  if  not  delivered;  and  while  the  property 
remains  in  the  possession  of  the  vendor  he  is  a  mere  bailee. 

CHAPTER  IX. 

INTEREST    ON   MONET. 

Interest  is  the  compensation  which  is  paid  by  the  borrower  to 
the  lender,  or  by  the  debtor  to  the  creditor,  for  its  use.  And  a 
right  to  interest  can  arise  in  those  cases  only  in  which  there  is  an 
express  agreement  to  pay  it,  or  when  the  circumstances  of  the 
case  are  such  that  the  law  will  imply  a  promise  to  pay  it,  or  wiL 
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enforce  its  payment  as  a  matter  of  justice  to  the  creditor.  In 
the  absence  of  any  statutory  enactment,  parties  may  agree  upon 
snch  a  rate  of  interest  as  they  choose.  But  there  are  restrictions 
upon  this  right  which  restrain  the  lender  from  taking  a  greater 
sum  than  that  specified  by  the  statute.  "The  rate  of  interest 
upon  the  loan  or  forbearance  of  any  money,  goods  or  things  in 
action,  shall  continue  to  be  seven  dollars  upon  one  hundred  dol- 
lars for  one  year,  and  after  that  rate  for  a  greater  or  less  sum,  or 
for  a  longer  or  shorter  time."  3  E.  S.,  72,  §  1,  5th  ed. 

The  statute  applies  to  every  case  in  which  interest  is  recover- 
able, whether  upon  bonds,  bills  of  exchange,  promissory  notes,  or 
debts  or  demands  of  whatever  nature.  The  parties  may,  if  they 
choose,  stipulate  for  a  rate  of  interest  less  than  that  prescribed 
by  the  statute,  and  if  they  do  so,  the  rate  agreed  upon  will  deter- 
mine the  amount  recoverable.  In  the  absence  of  any  agreement 
as  to  the  rate  of  interest  payable,  the  rate  fixed  by  the  statute 
will  be  chargeable.  An  agreement  to  pay  and  to  receive  more 
than  the  statutory  rate  will  be  usury,  of  which  the  law  will  be 
discussed  in  an  other  place. 

As  a  general  rule,  the  law  of  the  place  where  contracts  purely 
personal  are  made  must  govern  as  to  their  construction  and 
validity,  unless  they  are  to  be  performed  in  an  other  state  or 
country,  and  were  made  in  reference  to  the  laws  of  such  state 
or  country,  in  which  case,  their  construction  and  validity  depend 
upon  the  law  of  the  place  of  performance.  Pomeroy  v.  Aiiisworih, 
22  Barb.,  120;  Balmev.  Wombough,  38  Barb.,  352.  If  no  place 
of  performance  is  expressly  stated,  or  implied  from  the  terms  of 
the  contract,  the  law  of  the  place  where  it  was  made  will  govern. 
lb.  If  a  contract  is  to  be  performed  partly  in  one  country  and 
partly  in  an  other,  each  portion  is  to  be  interpreted  according  to 
the  laws  of  the  country  where  it  is  to  be  performed.  II.  Where 
a  contract  for  the  payment  of  money  is  made  in  one  place,  and 
payment  is  to  be  made  in  an  other,  and  no  interest  is  expressed 
in  the  contract,  the  interest  is  to  be  governed  by  the  law  of  the 
place  where  it  is  payable.  lb.;  Fanning  v.  Consequa,  17  Johns., 
511 ;  Foden  v.  Slater,  4  Johns.,  183.  In  the  absence  of  any 
agreement  on  the  subject,  a  debt  is  presumed  to  be  payable  at 
the  place  where  it  was  contracted,  and  where  the  creditor  resides, 
and  interest  is  to  be  computed  according  to  the  rate  allowed  by 
the  laws  in  force  at  that  place.  Steivart  v.  Fllice,  2  Paige,  604 ; 
Smith  v.  Smith,  2  Johns.,  235  ;  Hosford  v.  Nichols,  1  Paige,  220. 
Where  a  written  instrument,  whether  it  be  a  bond,  bill  of  exchange, 
promissory  note,  or  other  obligation  to  pay  money,  contains  an 
express  covenant  or  agreement  to  pay  interest,  then  interest  is 
plainly  recoverable.  But  there  are  many  cases  in  which  there 
is  no  express  agreement  to  pay  interest,  and  yet  it  is  payable  by 
virtue  of  the  rules  of  law.  Interest  is  recoverable  on  money  due 
under  a  special  contract,  as  where  compensation  for  services  is 
agreed  upon  at  a  specific  sum  per  month.  Still  v.  Hall,  20  Wend., 
51 ;  Feeter  v.  Heath,  11  Wend.,  477.     So  interest  is  allowable  in 
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an  action  upon  a  covenant  to  pay  rent,  when  the  amount  is  a 
suin  certain,  and  it  is  payable  in  money.  Clark  v.  Barlow,  4 
Johns.,  183.  Where  a  bond  and  mortgage  provided  for  the  pay- 
ment of  interest  at  six  per  cent,  it  was  held  that  an  agreement 
to  raise  the  rate  of  interest  to  seven  per  cent,  in  consideration  of 
forbearance,  was  valid.  Haggerty  v.  Allaire  Works,  5  Sandf..  230. 

There  are  many  cases  in  which  interest  may  be  charged  upon 
what  is  called  an  implied  agreement,  or  upon  an  agreement  which, 
under  the  circumstances  of  the  case,  is  one  where  the  law  declares 
that  interest  ought  to  be  paid,  and  therefore  enforces  the  duty  by 
compelling  its  payment/ 

As  a  general  rule,  interest  is  allowable  on  cash  advanced  by 
one  person  for  an  other,  although  the  advances  rest  in  the  form 
of  a  mutual,  current  unliquidated  account.  Rensselaer  Glass  Fac- 
tory v.  Reid,  5  Cow.,  588;  GUM  v.  Tan  Rensselaer,  1  E.  P.  Smith, 
399;  Trotter  v.  Grant,  2  Wend.,  413,  415.  So,  interest  is  charge- 
able upon  the  sum  due  on  a  policy  of  insurance  after  a  loss,  and 
after  the  time  when  the  money  is  due  upon  it.  Vandenheuvel  v. 
United  Ins.  Co.,  1  Johns.,  406,  413.  A  forwarding  merchant  is 
entitled  to  charge  interest  on  his  account,  where  his  customer 
knows  that  such  is  his  ordinary  usage.  Meech  v.  Smith,  7  Wend., 
315.  One  who  has  deposited  money  on  a  bet,  and  the  money 
has  been  paid  over,  may,  nevertheless,  recover  the  money  with 
interest  thereon  from  the  time  a  demand  is  made  therefor.  Ruck- 
man  v.  Pitcher,  6  E.  P.  Smith,  9;  S.  C,  13  Barb.,  556.  If  one 
partner  withdraws  or  uses  the  partnership  funds  in  his  own  pri- 
vate trade  or  speculations,  he  must  account  not  only  for  the 
interest  on  the  money  so  withdrawn  or  used,  but  for  the  profits 
of  the  trade.  Stoughton  v.  Lynch,  1  Johns.  Oh.,  467;  S.  C.,  2 
Johns.  Oh.,  209;  Ames  v.  Downing,  1  Bradf.,  321.  There  are 
other  cases  in  which  interest  is  payable  without  an  express  agree- 
ment, and  the  authorities  will  be  considered  in  a  subsequent 
place  in  this  article.  Occasionally  a  claim  is  made  for  interest 
upon  interest,  or,  as  it  is  usually  termed,  compound  interest.  In 
the  absence  of  an  express  agreement  to  pay  it,  the  law  will  not 
give  compound  interest.  Forman  v.  Forman,  17  How.,  255 ;  Toll 
v.  Hitter,  11  Paige,  228.b  A  contract  is  not  usurious  by  reason 
of  stipulating  for  the  payment  of  compound  interest.  But,  the 
courts  of  this  state  will  not  enforce  an  agreement  for  its  pay- 
ment, when  the  agreement  is  made  before  any  interest  accrues. 
Connecticut  v.  Jackson,  1  Johns.  Oh.,  13 ;  Van  Benschooten  v.  Law- 
son,  6  Johns.  Oh.,  313;  Quackenoush  v.  Leonard,  9  Paige,  334, 
Toll  v.  Miller,  11  Paige,  228;  Mowry  v.  Bishop,  5  Paige,  98. 
But,  where  there  is  a  loan  of  money,  and  interest  has  become 
due  and  payable,  an  agreement  may  be  made  to  include  the 
interest  then  due  with  the  principal  sum,  and  that  both  shall  be 
considered  a  new  principal  and  draw  interest.  And  a  note., 
bond  or  other  obligation  which  is  founded  upon  such  an  agree- 
ment, is  valid,  and  may  be  enforced  in  a  court  of  law  or  equity 

(a)  Note  264.        (6)  Note  265. 
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Kellogg  v.  Hickok,  1  "Wend.,  521;  Townsend  v.  Corning,  1  Barb., 
627 ;  Mowry  v.  Bishop,  5  Paige,  98. 

When  a  mortgage  is  assigned  by  the  mortgagee  with  the  con- 
currence of  the  mortgagor,  and  there  is  interest  then  due  and 
unpaid  upon  the  mortgage,  which  is  paid  by  the  assignee  as  well 
as  the  principal  sum,  he  may  recover  interest  on  the  money  so 
paid  for  the  interest  as  well  as  upon  the  principal  sum.  Jackson 
V.  Campbell,  5  Wend.,  572.  A  promissory  note,  payable  one  year 
after  date,  with  interest  to  be  paid  quarter  yearly,  is  valid.  Mowry 
v.  Bishop,  5  Paige,  98.  Compound  interest  cannot  be  claimed 
unless  the  debtor  intends  and  agrees  to  pay  it. 

Where  a  creditor  claimed  and  received  from  his  debtor,  upon 
the  liquidation  of  a  security  bearing  annual  interest,  an  amount 
ascertained  by  a  third  person  who  made  annual  rests  and  com- 
puted interest  upon  interest,  both  parties  supposing  the  amount 
to  be  correct,  it  was  held  that  an  action  for  money  had  and 
received,  would  lie  to  recover  back  the  excess  paid  beyond  the 
amount  due  by  a  calculation  upon  correct  principles.  Boyer  v. 
Pack,  2  Denio,  107. 

Interest  is  not  payable  before  the  principal  on  which  it  accrues, 
unless  there  be  a  special  agreement  to  that  effect.  French  v. 
Kennedy,  7  Barb.,  452. 

There  is  no  general  principal  of  law  which  requires  the  interest 
on  notes,  bonds  or  other  written  contracts  for  the  payment  of 
money,  to  be  paid  annually.  The  time  at  which  it  is  to  be  paid 
must  depend  upon  the  agreement  of  the  parties  as  expressed  in 
the  contract.  Bander  v.  Bander,  7  Barb.,  560.  A  promissory  note 
in  these  words,  "For  value  received,  I  promise  to  pay  M.  B.,  or 
bearer,  the  sum  of  $1,000,  payable  in  ten  annual  installments, 
with  use;  the  first  payment  to  become  doe  on  the  first  day  of 
June,  1848,"  does  not  draw  interest  annually  on  the  whole  sum 
unpaid;  but  interest  is  payable  on  the  several  installments  only  as 
they  respectively  become  due.  lb.,  S.  C,  5  How.,  41.  This  decision 
proceeds  upon  the  principle  that  interest  is  not  payable  until  the 
principal  sum  is  due,  unless  a  different  agreement  is  made  by  an 
express  contract.  Interest  is  recoverable  on  contracts  for  the 
payment  of  money  from  the  time  when  the  principal  ought  to 
have  been  paid.  Williams  v.  Sherman,  7  Wend.,  109.  A  bond, 
dated  in  October,  1827,  was  conditioned  for  the  payment  of  a  sum 
of  money  in  three  installments,  one  on  the  first  day  of  May,  1830, 
an  other  on  the  first  day  of  May,  1832,  and  the  third  on  the  first 
day  of  May,  1834,  and  following  the  condition  were  these  words: 
"or  of  the  interest  thereof  or  any  part  thereof,  to  be  paid  yearly, 
and  every  year,  on  the  first  day  of  May  in  each  year,  after  the 
same  commences,  then,"  &c. ;  and  it  was  held  that  the  interest 
must  be  deemed  to  have  commenced  on  the  first  day  of  May, 
1828,  on  the  whole  sum  unpaid.  Fake  v.  Fddy,  15  Wend.,  76.  A 
sum  of  money,  payable  by  an  instrument  in  which  interest  is  not 
mentioned,  and  which  does  not  specify  any  time  of  payment,  or 
that  the  money  is  payable  on  demand,  draws  interest  from  the 
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date  of  the  instrument.  Purdy  v.  Philips,  1  Kern.,  406;  S.  ft,  1 
Duer,  369;  Farqulmr  v.  Morris,  7  Term,  124.  A  mortgage  given 
for  a  just  debt  is  not  rendered  fraudulent  as  against  creditors  by 
including  in  it  interest  on  the  debt  not  collectible  at  law,  where 
the  allowance  of  interest  is  just  and  equitable.  Spencer  v.  Ayrault, 
6  Seld.,  202. 

Interest  is  not  considered  as  a  part  of  the  debt,  so  as  to  support 
a  suit  for  it  separately,  after  the  principal  has  been  paid.  John- 
ston v.  Brannan,  5  Johns.,  268;  Brower  v.  Jones,  3  Johns.,  230; 
Stevens  v.  Barringer,  13  Wend.,  639.  Where  interest  is  only  re- 
coverable as  damages  for  the  non-payment  of  the  principal  when 
it  became  due,  the  receipt  of  the  principal  debt  by  the  creditor  is 
a  bar  to  any  claim  for  interest  thereon.  Jacob  v.  Emmett,  11  Paige, 
142.  But  an  action  may  be  maintained  for  the  recovery  of 
interest,  although  the  principal  of  a  debt  has  been  paid,  where 
the  payment  of  interest  is  stipulated  for  in  the  contract;  it  is 
only  when  interest  is  not  stipulated  for  in  the  contract,  and  is 
recoverable  merely  as  damages,  or  as  an  incident  to  the  debt,  that 
a  creditor  is  precluded  from  sustaining  an  action  for  its  recovery, 
after  accepting  the  prineipal.  Fake  v.  Eddy,  15  Wend.,  76. 

In  an  action  upon  a  bond  conditioned  to  indemnify  the  obligee 
against  moneys  which  he  may  be  compelled  to  pay  for  a  third 
person,  the  obligee  may  recover  the  moneys  he  may  be  compelled 
so  to  pay,  to  the  amount  of  the  penalty,  together  with  interest 
upon  the  amount  as  damages  for  the  detention.  Lyon  v  Clark,  4 
Seld.,  148.  Such  a  bond,  although  in  form  one  of  indemnity,  is  a 
bond  for  the  payment  of  money  only,  and  the  obligors,  although 
describing  themselves  as  the  attorneys  of  a  third  person,  are  in 
no  respect  sureties.  lb.  Where  the  sum  actually  due,  by  the 
condition  of  a  bond  without  interest,  equals  the  penalty,  interest 
can  be  recovered  as  damages  beyond  the  penalty.  lb.  The 
apparent  conflict  in  the  cases  upon  the  question  whether  a 
recovery  in  debt  upon  a  penal  bond,  can  be  had  beyond  the 
penalty,  arises  from  confounding  actions  on  bonds  for  the  per- 
formance of  covenants,  with  actions  on  bonds  for  the  recovery  of 
money  only.  In  the  former  class  of  cases  the  recovery  is  gene- 
rally limited  to  the  amount  of  the  penalty,  while  in  the  latter  it 
is  not.  lb. 

The  recovery  against  a  surety  in  a  bond  for  the  payment  of 
money  is  not  limited  to  the  penalty,  but  may  exceed  it  so  far  as 
necessary  to  include  interest  from  the  time  of  the  breach. 
Brainard  v.  Jones,  4  B.  P.  Smith,  35.  So  far  as  interest  is  pay- 
able by  the  terms  of  the  contract,  and  until  default  is  made,  it  is 
limited  to  the  penalty,  but  after  breach  it  is  recoverable,  not  on 
the  ground  of  contract,  but  as  damages,  which  the  law  gives  for 
its  violation.  lb.  In  the  absence  of  an  express  agreement,  or  of 
a  custom  known  to  the  party  charged,  interest  cannot  be  charged 
by  a  forwarding  and  commission  merchant,  on  items  for  freight, 
wharfage  and  storage  ;  he  is  entitled  to  interest  on  cash  advances 
only.  Trotter  v.  Chant,  2  Wend.,  413. 
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A  merchant  or  manufacturer  whose  custom  it  is,  after  a  limited 
period,  to  charge  interest  upon  articles  sold  or  manufactured  by 
him,  may  charge  interest  accordingly  to  those  who  are  in  the 
habit  of  dealing  with  him  with  a  knowledge  of  such  custom. 
Scab  v.  McAllister,  8  Wend.,  109 ;  S.  C,  4  Wend.,  483. 

Although  the  law  does  not,  m  general,  give  interest  upon  an 
open  running  account  for  goods  sold,  yet  it  may  be  recovered 
where  there  was  a  stipulated  term  of  credit  given  which  has 
expired,  or  where  there  is  an  agreement,  express  or  implied,  to  pay 
interest.  Esterhj  v.  Gole,t  3  Oomst.,  502;  S.  C,  1  Barb.,  235.  And 
an  agreement  to  pay  interest  may  be  inferred  from  the  course  of 
dealing  between  the  parties,  as  where  it  has  been  charged  and 
allowed  under  like  circumstances.  lb.  So  it  may  be  inferred 
from  a  uniform  practice  of  the  creditor  to  charge  interest,  which 
is  known  to  the  customer  at  the  time  of  dealing.  lb.  So  also 
where  there  is  a  general  usage  in  any  particular  trade  or  branch 
of  business,  to  charge  and  allow  interest,  parties  having  know- 
ledge of  the  usage  are  deemed  to  contract  with  reference  to 
it,  lb. 

Dealers  are  not  presumed  to  know  such  customs;  the  know- 
ledge must  be  established  either  by  positive  evidence,  or  by  cir- 
cumstances from  which  it  may  be  inferred.  lb.  Knowledge  of 
the  usage  may  be  established  by  presumptive,  as  well  as  by  direct 
evidence.  It  may  be  presumed  from  the  fact  that  both  parties 
are  engaged  in  the  particular  trade  or  branch  of  business  to 
which  the  usage  relates;  and  also  from  other  facts,  as  the  uni- 
formity, long  continuance  and  notoriety  of  the  usage.  Esterly 
v.  Cole,  3  Oomst.,  504.  The  testimony  of  a  witness  that  it  is  the 
uniform  practice  of  grocers  to  charge  interest  on  goods  sold,  after 
ninety  days,  unless  a  special  agreement  to  the  contrary  is  made, 
does  not  amount  to  proof  of  the  usage  of  a  particular  trade,  of 
which  all  dealers  in  that  line  are  bound  to  take  notice,  and. are 
presumed  to  be  informed.  Wood  v.  Hickolc,  2  Wend.,  501.  Evi- 
dence of  such  a  custom  or  practice  is  competent,  but,  standing 
alone,  it  is  not  sufficient  to  establish  a  knowledge  on  the  part  of. 
the  purchaser  that  interest  is  thus  chargeable. 

Interest  cannot  be  allowed  on  an  unliquidated  account  for 
goods  sold  and  delivered,  where  no  time  is  fixed  for  payment, 
and  where  there  is  no  agreement,  express  or  implied,  to  pay 
interest.  MoKnight  v.  Dunlop,  4  Barb.,  36;  Tan  Beuren  v.  Van 
GaasbecTc,  4  Cow.  496;  Newell  v.  Grisivold,  6  Johns.,  45;  Tucker 
v.  Ives,  6  Cow.,  193;  Kane  v.  Smith,  12  Johns.,  156;  Liotard  v. 
Graves,  3  Caines,  226.  An  account  which  consists  of  items  on 
the  part  of  the  plaintiff,  and  only  of  credits  and  payments  on  the 
part  of  the  defendant,  is  an  unliquidated  account,  which  does 
not  carry  interest  without  an  agreement,  express  or  implied. 
Wood  v.  Eickok,  2  Wend.,  501. 

Interest  is  due  on  a  balance  of  account  from  the  time  it  is 
liquidated;  and  it  is  to  be  considered  as  liquidated  when  rendered 
if  no  objections  are  made  to  it.  Walden  v.  Sherbume,  15  Johns.,  409 
Wait        70 
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Beers  v.  Reynolds,  12  Barb.,  288;  8.  C,  1  Kem.,  97.  Interest  is 
chargeable  on  a  balance  of  accounts,  only  from  the  time  that  the 
party  against  whom  the  charge  is  made,  has  notice  of  the  defi- 
ciency on  his  part.  Kane  v.  Smith,  12  Johns.,  156.  Where  a  run- 
ning account  is  presented,  with  interest  calculated  to  the  day  of 
such  presentment,  and  the  debtor  admits  its  correctness,  except  as 
to  specified  items,  and  he  makes  a  payment  on  account;  the 
creditor,  upon  afterwards  proving  the  correctness  of  the  account 
in  respect  to  the  items  objected  to,  is  entitled  to  interest  from 
the  time  of  presentment,  upon  the  whole  balance  left  unpaid. 
Crane  v.  Hardman,  4  E.  D.  Smith,  448. 

It  is  well  settled,  as  a  general  rule,  that  interest  is  not  recover- 
able unless  there  is  an  express  agreement  to  pay  it,  or  unless  the 
plaintiff's  demand  was  either  liquidated,  or  capable  of  being 
ascertained  by  computation  merely,  or  could  be  determined  by  a 
reference  to  ordinary  market  rates.  McMakon  v.  N.  T.  and  Erie 
E.  B.  Co.,  6  E.  P.  Smith,  463.a  But  where  the  debtor  is  himself 
in  default  in  not  taking  the  proper  and  requisite  steps  to  ascer- 
tain the  amount  pf  his  debt,  as  where  a  contract  for  the  construc- 
tion of  a  railroad  provided  that  the  work  should  be  paid  for 
according  to  estimates  and  measurements  which  were  to  be  made 
by  the  engineer  of  the  company,  aud  the  company  refused  to 
direct  their  engineer  to  make  the  necessary  estimates,  although 
requested  by  the  contractor  to  do  so,  it  was  held  that  interest 
was  allowable  on  the  demand  from  the  time  of  such  refusal  by 
the  company.  lb. 

Interest  may  be  recovered  on  the  amount  agreed  to  be  paid  as 
a  compromise  of  a  disputed  right  or  claim ;  and  the  interest  com- 
mences running  from  the  time  when  there  is  a  performance  of 
the  acts  which  were  to  be  done  by  the  person  to  whom  the  pro- 
mise was  made,  and  to  whom  the  money  was  to  be  paid.  Palmer 
v.  North,  35  Barb.,  282. 

Where  the  principal  beneficiary  under  a  will  promised  the  heirs- 
at-law  a  specified  sum  if  they  would  not  oppose  the  probate  of 
.  the  will,  and  the  heirs  assented  to  the  arrangement,  and  the  will 
was  admitted  to  probate,  it  was  held  that  interest  was  payable 
on  the  specified  sum  from  the  time  when  the  will  was  admitted 
to  probate.  lb. 

Entries  in  the  books  of  account  of  a  firm,  in  the  hand  writing 
of  one  of  the  partners,  exhibiting  a  debit  and  a  credit  side  of  an 
account,  from  which  it  appears  a  balance  is  due  from  the  firm, 
although  no  balance  is  struck  in  the  books,  is  proof  sufficient  of 
the  original  indebtedness,  and  entitles  the  creditor  to  interest 
from  the  time  that  the  parties  inspected  the  accounts  while  in 
that  situation.  Patterson  v.  Choate,  7  Wend.,  441.  This  case 
has  been  overruled  upon  an  other  point  in  it,  but  not  in  respect 
to  the  principle  just  stated.  Interest  is  not  recoverable  upon  an 
unliquidated  demand  for  board  and  lodging,  nor  can  it  be  set 
off,  where  there  was  no  price,  or  time  of  payment,  stipulated 
between  the  parties,  or  to  be  inferred  from  the  facts  ;  "and  when 

(a)  Note  266. 


INTEREST  ON  MONET.  555 

there  is  no  proof;  of  usage  on  the  subject.  Holmes  v.  Rankin,  17 
Barb.,  454 ;  and  see  McMahon  v.  New  York  and  Erie  R.  R.  Co., 
6  E.  P.  Smith,  469.     Opinion. 

In  covenant  for  non-payment  of  rent  on  a  lease  reserving  a 
certain  number  of  bushels  of  wheat  and  a  number  of  fowls  annu- 
ally, the  plaintiff  is  entitled  as  a  matter  of  law  to  interest  on  the 
value  of  the  property  after  the  time  when,  by  the  terms  of 
the  lease,  it  should  have  been  delivered.  Van  Rensselaer  v.  Jewett, 
5  Denio,  135 ;  S.  C,  2  Oomst.,  135 ;  Livingston  v.  Miller,  1  Kern., 
80;  Lush  v.  Druse,  4  Wend.,  313;  Van  Rensselaer  v.  Jones,'  2 
Barb.,  644. 

A  chattel  note  which  promises  to  pay  a  sum  certain  at  a  speci- 
fied time,  ought,  on  the  same  principle,  to  entitle  the  holder  to 
recover  the  amount  due,  with  interest  from  the  time  when  default 
was  made  in  the  payment  of  it.  And  the  rule  ought  to  be  the 
same  when  a  chattel  note  is  payable  in  a  specified  number  or 
quantity  of  articles,  as  is  the  case  in  actions  for  rents.  Dana  v. 
Fiedler,  2  Kern.,  40;  Clarlc  v.  Pinney,  7  Cow.,  681.  Upon  a 
recovery  upon  a  premium  note  for  the  non-payment  of  an  assess- 
ment, the  plaintiff  is  not  entitled  to  interest  on  the  amount  of 
the  note,  the  recovery  for  the  whole  amount  being  in  the  nature 
of  a  penalty.  Bangs  v.  Mcintosh,  23  Barb.,  592  ;  Bangs  v.  Bailey, 
37  Barb.,  630 ;  but  see  Hyatt  v.  Wait.  Id.,  30.  Where  the  ven- 
dee, in  a  contract  for  the  purchase  and  sale  of  real  estate,  takes 
possession  of  the  property  as  owner,  without  having  paid  the 
purchase-money,  he  is  bound  to  pay  interest.  Stevenson  v.  Max- 
well, 2  Oomst.,  408.  Where  a  contract  is  made  for  the  sale  of  real 
estate,  and  the  vendor  cannot,  or  will  not,  give  a  good  title  to  the 
land,  he  must  refund  the  purchase-money  paid,  with  interest  from 
the  time  when  he  was  bound  to  convey,  if  he  refuses  to  convey, 
■and  from  the  time  when  a  deed  is  demanded,  if  he  cannot  give  a 
good  title.  Pierce  v.  Nichols,  1  Paige,  244. 

Where  the  purchaser  of  personal  chattels  has  paid  the  price  in 
advance,  and  the  vendor  neglects  or  refuses  to  deliver  the  pro- 
perty, the  purchaser  will  be  entitled  to  recover  the  value  of  the 
goods  at  the  time  when  they  were  to  have  been  delivered  and  at 
the  place  of  delivery,  with  interest  on  such  value.  Where  the  price 
has  not  been  paid  in  advance,  and  the  action  is  brought  by  the 
vendee  for  the  non-delivery  of  the  goods,  he  is  entitled  to  recover 
the  difference  between  the  contract  price  and  the  market  value 
of  the  articles  at  the  time  and  place  of  delivery,  with  interest 
thereon.  Dana  v.  Fiedler,  2  Kern.,  40. 

Where  goods  are  sold  at  a  cash  sale,  the  purchase  price  will 
draw  interest  from  the  time  of  the  sale,  if  the  money  is'  not  paid 
at  that  time.  Sewall  v.  Qibos,  1  Hall,  602.  A  sale  is  presumed 
to  be  for  cash  unless  the  giving  of  a  credit  is  proved.  And 
where  a  bill  for  goods  sold  includes  a  charge  for  interest  upon 
the  price,  and  the  purchaser,  upon  its  presentation  to  him, 
promises  to  pay  the  bill  as  made  out,  the  allowance  of  interest 
down  to  the  time  of  trial  is  proper.  Pollock  v.  Ehle,  2  E.  D 
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Smith,  541.  Promissory  notes  and  bills  of  exchange  draw  inter- 
est from  the  time  when  they  become  due,  without  any  agreement 
for  interest.  And  when  they  are  payable  with  interest,  they  bear 
interest  from  the  date,  unless  some  other  time  is  specified  in  the 
instrument.  Kennedy  v.  Nash,  1  Stark,  N.  P.,  452." 

An  unliquidated  account  for  work,  labor  and  services  does  not 
bear  interest.  Rensselaer  Glass  Factory  v.  Beid,  5  Cow.,  588 ; 
Doyle  v.  St.  Jfimes  Church,  7  Wend.,  178.  In  an  action  upon  an 
account  for  medical  attendance,  when  a  demand  of  payment  is 
proved,  but  there  is  no  evidence  as  to  when  the  services  were 
rendered  nor  when  the  demand  was  made,  interest  can  be  allowed 
to  the  plaintiff  from  the  commencement  of  the  suit  ouly.  Raw- 
son  v.  Groiv,  4  E.  D.  Smith,  18 ;  Doyle  v.  St.  James'  Church,  7 
Wend.,  178 ;  and  see  Robinson  v.  Stewart,  6  Seld.,  190.  Nor  is 
interest  recoverable  on  a  bill  for  official  fees,  unless  there  has 
been  a  regular  taxation.  Mumford  v.  Hawldns,  5  Denio,  355.  In 
an  action  for  use  and  occupation,  interest  is  recoverable  on  the 
rent  due,  when  the  tenant  is  in  possession  under  a  written  sealed 
lease.  Ten  JEyck  v.  Soughtaling,  12  How.,  523 ;  Williams  v. 
Sherman,  7  Wend.,  109.  The  action  need  not  be  covenant  on 
the  lease,  but  may  be  an  action  to  recover  rent,  and  make  the 
use  and  occupation  the  ground  of  action.  lb. 

In  actions  in  relation  to  personal  property,  interest  is  some- 
times allowed  by  way  of  damages.  In  an  action  in  the  nature  of 
trover,  for  a  conversion  of  personal  property,  interest  is  allowable 
on  the  value  from  the  time  of  the  conversion  to  the  time  of  the 
trial.  Wilson  v.  Conine,  2  Johns.,  280;  Bissell  v.  Hopliins,  4  Oow. 
53;  Hyde  v.  Stone,  7  Wend.,  354.  The  rule  is  the  same  in  actions 
of  trespass  for  wrongfully  and  unlawfully  taking  personal  property. 
Beats  v.  Guernsey,  8  Johns.,  446.  In  replevin,  the  damages,  when 
limited  to  an  indemnity,  will  be  ascertained,  by  adding  to  the 
value  of  the  property  at  the  time  when  the  owner  is  dispossessed, 
the  damages  which  he  is  proved  to  have  sustained  from  the  loss 
of  its  possession.  Interest  on  the  value  which  the  property  bore 
at  the  time  of  the  injury,  from  that  time  to  the  time  of  the  trial 
or  judgment,  must  always  be  added  to  complete  the  indemnity. 
Suydam  v.  JenMns,  3  Sandf.,  614 ;  Rowley  v.  Gibbs,  14  Johns.,  385. 

Where  money  is  loaned  at  less  than  the  legal  rate  of  interest, 
but  the  contract  of  lending  is  indefinite  as  to  the  length  of  credit, 
and  after  the  death  of  the  lender,  the  borrower  denies  the  debt  and 
conceals  the  evidence  of  it,  he  is  chargeable  with  interest  at  the 
legal  rate,  from  the  time  of  such  denial  and  concealment. 
Lawrence  v.  Trustees  of  Leake  &  Watts  Orphan  Rouse,  2  Denio, 
577. 

"Every  judgment  shall  bear  interest  from  the  time  of  perfect 
ing  the  same."  3  E.  S.  637,  §  1,  5th  ed.;  Laws  1844,  ch.  324, 
$  1.  "  Whenever  a  judgment  shall  be  rendered,  and  execution 
shall  be  issued  thereon,  it  shall  be  lawful  to  direct,  upon  such 
execution,  the  collection  of  interest  on  the  amount  recovered, 
from  the  time  of  recovering  the  same,  until  such  amount  be 

(a)  Note  261. 
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paid."  3  E.  S.  643,  §  9,  5th  ed.;  Laws  1844,  ch.  324,  $  2,  and 
see  §  3  of  same  act,  and  Oode,  §  310;  Bailey  v.  Mayor,  Sec,  of  New 
York,  7  Hill,  146 ;  Bull  v.  Ketchum,  2  Denio,  188 ;  Sayre  v.  Aus- 
tin, 3  Wend.,  496.  On  a  bond  conditioned  to  pay  money  with 
interest-at  six  per  cent,  for  the  security  of  which,  a  mortgage  has 
been  taken,  the  plaintiffs,  after  a  forfeiture,  are  not  entitled  to 
seven  per  cent,  the  lawful  rate  of  interest.  But  interest  is  to  be 
paid  according  to  the  contract,  until  it  ceases  to  operate  by  being 
merged  in  the  decree.  Miller  v.  Burroughs,  4  Johns.  Oh.,  436.  A 
bank  which  by  law  is  limited  to  six  per  cent  interest  upon  all 
discounts,  is  entitled  to  recover  at  the  rate  of  seven  per  cent  per 
annum,  from  the  time  that  the  debt  becomes  due.  United  States, 
Bank  v.  Chapin,  9  Wend.,  471.  The  distinction  between  the 
two  cases  just  cited,  is,  that  in  the  former,  the  rate  of  interest  was 
fixed  upon  by  express  agreement  in  the  instrument,  while  in  the 
latter,  the  law  prescribes  the  rate.  An  executor,  administrator, 
or  trustee,  is  not  allowed  to  make  any  gain,  profit,  or  advantage 
from  the  use  of  the  trust  funds.  If  he  negligently  suffers  the 
trust  money  to  lie  idle,  he  is  chargeable  with  simple  interest.  If 
he  converts  the  trust  moneys  to  his  own  use,  or  employs  them  in 
his  business  or  trade,  he  is  chargeable  with  compound  interest. 
Schieffelin  v.  Stewart,  1  Johns.  On.,  620;  Dunscomb  v.  Dunscomb, 
lb.  508;  Manning  v.  Manning,  lb.  If  they  neglect  to  make 
investments,  they  are  chargeable  with  the  interest  of  the  unem- 
ployed funds,  commencing  six  months  after  the  receipt  of  the 
money.  DePeyster  v.  Olarkson,  2  Wend.,  77 ;  Dunsconib  v.  Duns- 
comb,  1  Johns.  Oh.,  508;  and  see  Robinson  v.  McGregor.  16  Barb., 
531. 

If  a  receiver  loans  out  any  part  of  the  money  which  came  to 
his  hands,  as  such  receiver,  even  temporarily  to  his  friends  or 
others,  it  is  a  breach  of  trust.  Utica  Ins.  Co.  v.  Lynch,  11  Paige, 
520.  Where  a  trustee  mingles  the  trust  funds  with  his  own  funds, 
and  uses  them,  it  is  a  breach  of  trust,  and  he  will  be  charged 
with  simple  interest  thereon,  although  he  has  not  actually  made 
a  profit  upon  the  trust  fund  equal  to  simple  interest.  lb.  A 
trustee  is  not  allowed  to  make  a  profit  out  of  the  trust  funds  for 
his  own  benefit;  and  if  he  employs  them  in  trade,  whereby  he 
makes  more  than  simple  interest,  he  will  be  charged  with  the 
whole  profits,  either  by  making  periodical  rests  and  charging  him 
with  compound  interest,  or  in  such  other  manner  as  will  best 
carry  out  the  principle  of  giving  to  the  cestui  que  trust  the  benefit 
of  all  profits  made  beyond  simple  interest.  lb.  No  demand  is 
necessary  before  bringing  an  action  for  money  received  to  the 
plaintiff's  use,  where  it  was  the  duty  of  the  defendant  to  have 
remitted  it,  and  in  such  a  case  interest  is  recoverable  from  the 
time  when  it  ought  to*  have  been  remitted.  Stacy  v.  Graham,  4 
Kern.,  492.  Interest  is  recoverable  against  a  person  intrusted 
with  the  collection  of  money,  as  a  loan  officer  who  retains  it  and 
converts  it  to  his  own  use,  from  the  time  when  the  sum  ought  to 
have  been  paid  over.  People  v.  Gasherie,  9  Johns.,  71.     A  party 
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who  receives  money  which  belongs  to  an  other,  and  who  refuses 
to  pay  it  over,  is  chargeable  with  interest,  although  he  has  a  set- 
off, and  the  precise  amount  due  from  him  is  not  liquidated  pre- 
vious to  the  commencement  of  the  suit.  Greenly  v.  Hopkins,  10 
Wend.,  96.  Where  a  sheriff  is  in  default  for  not  paying  over 
money  pursuant  to  an  order  of  the  court,  he  is  liable  to  pay 
interest  on  the  amount  from  the  time  when  a  demand  was  made 
in  pursuance  of  the  order.  Slingerland  v.  Swart,  13  Johns.,  255. 
So,  if  a  sheriff  retains  money  which  he  has  collected  on  an  exe- 
cution after  its  return  day,  he  is  liable  to  pay  interest.  Crane  v. 
Dygert,  4  Wend.,  675.  Where  a  person  is  bound  to  pay  over 
money,  or  to  remit  it,  without  a  demand  before  suit,  such  person 
is  liable  to  pay  interest  from  the  time  when  the  money  ought  to 
have  been  paid  or  remitted,  although  no  demand  has  been  made 
before  suit.  But,  when  such  person  is  not  under  obligation  to 
pay  over  the  money,  or  to  remit  it  without  further  instructions, 
or  until  after  a  demand  or  a  notice  to  pay  over  or  remit  it,  a 
demand  must  be  made  before  interest  can  be  collected  of  him. 
If  a  constable  neglects  to  return  an  execution  within  five  days 
after  the  return  day  thereof,  the  party  in  whose  favor  the  same 
was  issued,  may  maintain  an  action  of  debt  against  such  consta- 
ble, and  shall  recover  therein  the  amount  of  the  execution,  with 
interest  from  the  time  of  the  rendition  of  the  judgment  xipon 
which  the  same  was  issued.  Ante,  61,  §  143.  Before  this  statute, 
interest  was  not  recoverable  in  an  action  of  debt  in  such  cases, 
though  it  would  have  been  in  an  action  on  the  case,  or  in  an 
action  for  money  had  and  received.  Thomas  v.  Weed,  14  Johns., 
255. 

The  rule  for  computing  interest  is  well  settled  in  this  state. 
"The  rule  for  casting  interest,  when  partial  payments  have  been 
made,  is  to  apply  the  payment,  in  the  first  place,  to  the  discharge 
of  the  interest  then  due.  If  the  payment  exceeds  the  interest,  the 
surplus  goes  towards  discharging  the  principal,  and  the  sub- 
sequent interest  is  to  be  computed  on  the  balance  remaining  due. 
If  the  payment  be  less  than  the  interest,  the  surplus  of  interest 
must  not  betaken  to  augment  the  principal;  but  interest  con- 
tinues on  the  former  principal  until  the  period  when  the  payments, 
taken  together,  exceed  the  interest  due,  and  then  the  surplus  is 
to  be  applied  towards  discharging  the  principal ;  and  interest  is  to 
be  computed  on  the  balance  of  principal  as  aforesaid."  Kent, 
Chancellor,  in  Connecticut  v.  Jackson,  1  Johns.  Oh.,  13,  17.  The 
same  rule  obtains  in  the  supreme  court.  "  The  rule  of  practice 
is,  to  calculate  interest  on  the  principal,  up  to  the  time  when  the 
payment  has  been  made;  add  this  interest  to  the  principal,  and 
then  deduct  the  payment,  without  regard  to  the  time  when  made, 
whether  before  or  after  the  expiration  of  the  year.  This  rule, 
however,  is  to  be  adopted  only  in  cases  where  the  payment  ex- 
ceeds the  interest  due ;  otherwise,  it  will  be  taking  interest  upon 
interest.  Where  the  payment  falls  short  of  the  interest  due, 
interest  must  be  calculated  on  the  principal  up  to  the  time  when 
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the  payments  will  overrun  the  interest  due  on  the  principal  debt, 
and  the  deduction  then  be  made."  Williams  v.  Houghtaling,  3 
Cow.,  87,  note  a. 

Where  partial  payments  are  made  upon  a  bond  or  other  obli- 
gation, after  the  money  has  become  due  and  payable  by  the 
terms  of  the  instrument,  the  day  on  which  the  payment  was  to 
have  been  paid,  is  to  be  disregarded  in  the  computation  of 
interest.  The  rests  are  to  be  made  at  the  times  when  the  pay- 
ments are  actually  made,  unless  the  payment  should  fall  short 
of  the  interest  then  due ;  in  which  case,  the  rest  is  to  be  made  when 
the  first  payment  is  received,  which,  taken  with  the  previous 
smaller  ones,  in  the  aggregate,  exceeds  the  amount  of  interest 
due  at  the  time.  French  v.  Kennedy,  7  Barb.,  452.  In  the  case  of 
an  over-payment,  which  becomes  a  partial  ante-payment,  with 
respect  to  future  installments,  the  amount  of  such  over-payment 
should  be  immediately  applied  to  the  principal  and  interest  to 
become  due  on  the  next  annual  pay  day,  leaving  the  interest 
to  be  computed  on  the  balance.  lb.  Where  money  is  lent,  to  be 
paid  at  or  on  a  certain  day  specified,  with  interest,  to  be  paid,  in 
the  mean  time,  at  stated  periods,  the  borrower  cannot,  by  tender- 
ing the  debt  or  principal  before  the  day  stipulated  for  its  pay- 
ment, stop  the  interest ;  for  the  time  of  payment,  in  such  case,  is 
part  of  the  contract,  and  for  the  mutual  benefit  and  convenience 
of  both  parties.  Ellis  v.  Craig,  7  Johns.  Oh.,  7. 

But,  after  a  debt  is  due,  the  debtor  may  tender  the  money  due, 
and  if  the  creditor  refuses  to  receive  it,  he  cannot  recover  interest 
from  the  time  of  the  tender,  although  he  may  recover  the  prin- 
cipal. Raymond  v.  Beamard,  12  Johns.,  274 ;  Spencer,  Oh.  J.,  in 
Wolcott  v.  Van  Santvoord,  17  Johns.,  253;  and  see  Manny  v. 
Harris,  2  Johns.,  24. 

A  person  who  is  prohibited  by  an  injunction  from  paying  the 
principal,  will  not  be  compelled  to  pay  interest  to  the  person  who 
obtained  such  injunction  and  restrained  the  payment  thereof. 
Stevens  v.  Barringer,  13  Wend.,  639;  Gillespie  v.  Mayor,  &c, 
of  New  YorTi,  3  Edw.  Oh.,  512,  and  see  North  American  Fire  Ins. 
Co.  v.  Mowatt,  2  Sandf.  Oh.,  108. 

CHAPTER  X. 

TTSUET. 

The  subject  of  interest  for  the  use  of  money  having  been  dis- 
cussed, ante,  548,  the  next  subject  which  requires  attention  is  the 
law  relating  to  usury.  Both  subjects  might  have  been  considered 
together,  but  convenience  of  reference  may  be  facilitated  by  a 
separate  view  of  the  questions.  Usury  is  the  illegal  profit  which 
is  required  and  received  by  the  lender  of  a  sum  of  money  from 
the  borrower,  for  its  use. 

In  point  of  law  it  is  entirely  immaterial  in  what  manner  or 
form  or  under  what  device  or  pretense  usury  is  taken.  The  inge- 
nuity of  man  has  been  taxed  in  vain  in  the  effort  to  avoid  the 
laws  in  relation  to  the  subject.     And  whenever  a  court  or  jury 
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can  clearly  see  that  any  contract,  whatever  may  be  its  form,  is 
really  intended  as  a  cover  for  taking  usury,  such  contract  will  be 
declared  void.  And  where  the  plain  undisputed  facts  in  a  case 
establish  a  case  of  usury,  and  the  defense  of  usury  is  properly 
interposed  by  answer,  and  on  the  trial  a  verdict  of  a  jury  is  ren- 
dered in  favor  of  the  plaintiff  and  against  such  defense,  it  will  not 
be  of  any  avail,  and  will  be  set  aside  by  the  court.  White  v.  Still- 
man,  11  E.  P.  Smith,  541.  And,  in  such  a  case,  where  it  appeared 
on  the  trial  that  the  first  taker  of  the  note  advanced  the  money  on 
it,  and  during  the  negotiations  with  the  maker,  the  first  taker 
stated  that  he  should  have  to  charge  one  and  a  half  per  cent  a 
month  for  discounting  it,  though  he  also  spoke  of  getting  it  dis- 
counted for  the  maker,  it  was  held  to  be  erroneous  to  submit  to 
the  jury  the  question  whether  the  taker  of  the  note  sold  it  as  agent 
or  broker  for  the  maker.  lb. 

The  statutes  of  this  state  are  substantially  copies  of  the  Eng- 
lish statutes  except  as  to  the  rate  of  interest.  The  several  states 
of  the  Union  have  enacted  similar  statutes,  though  there  is 
quite  a  diversity  as  to  the  rate  of  interest  in  each  of  them. 

The  New  York  statutes,  so  far  as  it  is  important  to  give  them, 
are  as  follows :  "  The  rate  of  interest  upon  the  loan  or  forbear- 
ance of  any  money,  goods  or  things  in  action,  shall  continue  to 
be  seven  dollars  upon  one  hundred  dollars  for  one  year,  and  after 
that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter 
time."  3  E.  S.,  72,  §  1,  5th  ed.  "  No  person  or  corporation  shall, 
directly  or  indirectly,  take  or  receive  in  money,  goods  or  things 
in  action,  or  in  any  other  way,  any  greater  sum  or  greater  value,' 
for  the  loan  or  forbearance  of  any  money,  goods  or  things  in 
action,  than  is  above  prescribed."  3  E.  S.,  72,  §  2,  5th  ed. 
"  Every  person  who,  for  any  such  loan  or  fqrbearance,  shall  pay 
or  deliver  any  greater  sum  or  value  than  is  above  allowed  to  be 
received,  and  his  personal  representatives,  may  recover  in  an 
action  against  the  person  who  shall  have  taken  or  received  the 
same,  and  his  personal  representatives,  the  amount  of  the  money 
so  paid  or  value  delivered,  above  the  rate  aforesaid,  if  such 
action  be  brought  within  one  year  after  such  payment  or  delivery." 
3  E.  S.,  72,  §  3,  5th  ed.a  "  If  such  suit  be  not  brought  within  the 
said  one  year,  and  prosecuted  with  effect,  then  the  said  sum  may 
be  sued  for  and  recovered  with  costs,  at  any  time  within  three 
years  after  the  said  one  year,  by  any  overseer  of  the  poor  of  the 
town  where  such  payment  may  have  been  made,  or  by  any 
county  superintendent  of  the  poor  of  the  county,  in  which  the 
payment  may  have  been  made."  3  E.  S.,  73,  §  4,  5th  ed.  "  All 
bonds,  bills,  notes,  assurances,  conveyances,  all  other  contracts 
or  securities  whatsoever  (except  bottomry  and  respondentia  bonds 
and  contracts)?  and  all  deposits  of  goods  or  other  things  what- 
soever, whereupon  or  whereby  there  shall  be  reserved  or  taken,  or 
secured  or  agreed  to  be  reserved  or  taken,  any  greater  sum, 
or  greater  value,  for  the  loan  or  forbearance  of  any  money, 
goods  or  other  things  in  action,  than  is  above  prescribed,  shall 

(o)  Note  268.         (b)  Note  269. 
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be  void ;  but  this  act  shall  not  affect  such  paper  as  has  been 
made  and  transferred  previous  to  the  time  it  shall  take  effect." 
3  E.  8.,  73,  §  5,  5th  ed. ;  see  Laws  1837,  ch.  430,  §  1. 

"  For  the  purpose  of  calculating  interest,  a  month  shall  be 
considered  the  twelfth  part  of  a  year,  and  as  consisting  of  thirty 
days;  and  interest  for  any  number  of  days,  less  than  a  month, 
shall  be  estimated  by  the  proportion,  which  such  number  of 
days  shall  bear  to  thirty."  3  E.  S.,  73,  §  9,  5th  ed.  "  Whenever, 
in  any  statute,  act,  deed,- written  or  verbal  contract,  or  in  auy 
public  or  private  instrument  whatever,  any  certain  rate  of 
interest,  is  or  shall  be  mentioned,  and  no  period  of  time  is  stated 
for  which  such  rate  is  to  be  calculated,  interest  shall  be  calculated 
at  the  rate  mentioned,  by  the  year,  in  the  same  manner  as  if  the 
words  "  per  annum,"  or  "  by  the  year,"  had  been  added  to  such 
rate."  3  E.  S.,  74,  §  10,  5th  ed.  "  Whenever,  in  an  action  at  law, 
the  defendant  shall  plead  or  give  notice  of  the  defense  of  usury, 
and  shall  verify  the  truth  of  his  plea  or  notice  by  affidavit,  he 
may,  for  the  purpose  of  proving  the  usury,  call  and  examine  the 
plaintiff  as  a  witness,  in  the  same  manner  as  other  witnesses  may 
be  called  and  examined."  3  E.  S.,  74,  §  11,  5th  ed. ;  see  Laws 
1837,  ch.  430,  §  2. 

"  No  corporation  shall  hereafter  interpose  the  defense  of  usury 
in  any  action."  3  E.  S.  75,  §  19,  5th  ed.;  see  Laws  1850,  ch.  172, 
§  1.  "The  term  corporation,  as  used  in  this  act,  shall  be  con- 
strued to  include  all  associations  and  joint  stock  companies  hav- 
ing any  of  the  powers  and  privileges  of  corporations  not  possessed 
by  individuals  or  partnerships."  3  E.  S.  75,  §  20,  5th  ed. ;  Laws 
1850,  ch.  172,  §  2. 

To  constitute  usury  within  the  meaning  of  the  statute,  several 
circumstances  must  concur.  There  must  be  a  loan,  and  the 
statute  is  applicable  to  those  loans  only  which  are  in  substance 
and  effect  loans  of  money*  A  loan  of  goods  or  of  a  chose  in 
action,  unless  intended  as  a  mere  cover  for  a  loan  of  money,  is 
not  within  the  statute,  nor  is  a  loan  of  stock  or  of  grain  which 
is  to  be  returned  in  kind ;  nor  is  a  loan  of  money  which  is  pro- 
duced by  the  sale  of  shares  of  stock  within  the  statute,  where  the 
agreement  is  that  the  borrower  shall  replace  the  stock.  Dry  Dock 
Bank  v.  American  Life  Ins.  Co.,  3  Oomst.,  344;  Pomeroy  v. 
Ainsworih,  22  Barb.,  119.  It  is  essential  to  the  nature  of  a  loan 
that  the  thing  borrowed  is  at  all  events  to  be  returned.  Where 
the  principal  is  bona  fide  put  in  hazard  it  is  no  loan  ;  and  it  is  not 
usury  to  take  more  than  legal  interest.  Pomeroy  v.  Ainsworth, 
22  Barb.,  119.  Where  it  appeared  that,  in  May,  1829,  the  defend- 
ant applied  to  the  plaintiff  to  lend  him  two  hundred  pounds,  to 
which  the  plaintiff  consented,  and  the  defendant  afterwards  gave 
trim  a  warrant  of  attorney  for  the  payment  of  three  hundred 
pounds  by  three  installments,  on  the  following  terms,  viz. :  one 
hundred  pounds  to  be  paid  on  Christmas  day  then  next,  if  both 
parties  should  be  then  living,  the  further  sum  of  one  hundred 
pounds  on  Midsummer  day,  1830,  if  both  should  still  be  living, 
Wait.         71  (a)  Nora  270. 
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and  one  hundred  pounds  more  on  Christmas  day,  1830,  if  both 
should  be  living  at  that  time.  The  first  two  sums  of  one 
hundred  pounds  each  were  paid,  but  the  defendant  claimed  that 
the  contract  was  usurious,  and  that  he  was  not  liable  to  pay  the 
third  sum  of  one  hundred  pounds.  The  court  held  that  the  con- 
tract was  not  usurious,  because  the  principal  sum  was  put  at 
risk,  and  liable  to  have  been  lost  by  the  death  of  either  party 
before  the  time  specified.  Flight  v.  Chaplin,  2  Barn.  &  Ad.,  112 ; 
and  see  2  Parsons'  Contracts,  418,  /.  g.  A  mere  nominal  con- 
tingency, attended  by  no  real  hazard  of  the  principal  of  the 
money  lent,  will  not  divest  the  transaction  of  its  usurious  char- 
acter. Oolton  v.  Dunham,  2  Paige,  267. 

It  is  also  essential  to  the  nature  of  usury  that  a  certain  gain, 
exceeding  the  legal  rate  of  interest,  is  to  accrue  to  the  lender  as 
a  consideration  of  the  loan.  If  the  gain  to  the  lender,  beyond 
the  legal  rate  of  interest,  is  made  dependent  on  the  will  of 
the  borrower,  as  when  he  may  discharge  himself  from  it  by  the 
punctual  payment  of  the  principal,  the  contract  is  not  usurious. 
Pomeroy  v.  Ainsworth,  22  Barb.,  119. 

There  are  instances  in  which  a  creditor  may  receive  an  in- 
cidental advantage  from  making  a  loan,  and  yet  the  transaction 
will  not  be  usurious.  If  a  borrower  who  is  insolvent,  agrees  to 
pay  a  subsisting  debt  which  he  owes  the  lender,  and  as  a  consid- 
ration  for  a  further  credit,  or  for  a  further  loan,  this  will  not  be 
usury,  if  the  agreement  merely  provides  for  the  payment  of  the 
amount  which  is  justly  and  actually  due  on  the  old  debt,  and 
the  amount  of  the  new  loan  with  lawful  interest,  and  a  note  given 
upon  such  an  agreement,  is  valid  as  against  the  maker  or  any 
indorser  thereof.  Marsh  v.  Howe,  36  Barb.,  649. 

To  render  a  contract  void,  it  is  necessary  that  both  of  the 
parties  to  the  agreement  should  agree,  and  intend,  that  more 
than,  the  lawful  rate  of  interest  should  be  paid  by  the  one,  and 
received  by  the  other.  The  object  of  the  statute  is  to  prevent 
any  lender  from  receiving  more  than  the  legal  rate  of  interest 
upon  a  mere  loan  of  money.  It  requires  at  least  two  contracting 
parties  to  make  a  contract,  and  agreements  in  relation  to  usury, 
are  no  exceptions  to  the  rule.  To  constitute  usury,  there  must 
be  an  unlawful  or  corrupt  intent  confessed  or  proved.  The  party 
must  intentionally  take  or  reserve  directly  or  indirectly,  as  interest, 
or  as  a  compensation  for  giving  time  of  payment,  more  than  the 
legal  rate  ot  interest.  Woodruff  v.  Hurson,  32  Barb.,  557 ;  Mor- 
gan v.  Mechanics  Banking  Ass'n,  19  Barb.,  584.  Whenever  a 
lender  stipulates  for  the  chance  of  an  advantage  beyond  the  legal 
interest,  the  contract  is  usurious.  Thomas  v.  Murray,  34  Barb., 
157.a  But  to  render  a  contract  usurious,  both  parties  must  be 
cognizant  of  the  facts  which  constitute  the  usury.  Aldrich  v. 
Reynolds,  1  Barb.  Ch.,  43.  If  a  lona  fide  holder  of  a  negotiable 
note  which  was  tainted  with  usury  in  the  hands  of  the  original 
payee,  receives  from  the  maker  a  new  security  for  the  debt,  and 

(a)  S.  0.,  Reversed,  5  Tiff.,  605. 
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gives  up  the  note  without  any  knowledge  of  the  usury,  the 
security  which  he  takes  in  lieu  of  it,  is  not  usurious.  lb. 

Where  a  bank  discounts  a  bill  of  exchange,  and  gives  a 
certificate  of  deposit,  payable  at  a  future  day,  which  is  done  for  the 
accommodation  and  at  the  request  of  the  party  who  obtained 
the  discount,  this  will  not  render  the  transaction  usurious,  if 
there  was  no  intent  to  take  usury.  Knox  v.  Goodwin.  25  Wend., 
643 ;  but  see  Lane  v.  Losee,  2  Barb.,  56 ;  Oillett  v.  Averill,  5 
Denio,  85.a  So,  where  money  was  loaned  on  bond  and  mortgage', 
but  the  money  was  not  advanced  on  the  securities  for  several 
days  thereafter,  aud  the  borrower  paid  the  interest  thereon  for 
several  years,  it  was  held  that  usury  did  not  constitute  a  valid 
defense.  Banks  v.  Van  Antwerp,  15  How.,  29.  The  borrower 
may  make  the  lender  a  gift,  and  the  amount  may  be  included  in 
the  note  given,  which  will  be  valid.  Yet,  a  gift  under  such 
circumstances,  is  a  suspicious  transaction,  which  ought  to  be 
shown  by  clear  evidence  to  be  a  voluntary  act  on  the  part  of  the 
borrower.  Woodruff  v.  Hurson,  32  Barb.,  557.  If  the  donee  or 
creditor  is  innocent  of  any  intent  to  exact  or  receive  more  than 
the  legal  rate  of  interest,  his  security  will  be  valid.  lb.  One  who 
makes  a  contract  which  the  law  declares  usurious,  cannot  escape 
the  penalty  of  the  offense  upon  a  plea  that  he  was  ignorant  of  the 
law,  or  that  he  did  not  intend  to  evade  the  statute.  Thomas  v. 
Murray,  34  Barb.,  158.    Eeversed  5  Tiff.,  605.b 

A  promissory  note  for  the  payment  of  a  particular  sum,  with 
interest,  payable  from  a  day  anterior  to  the  date  of  the  note,  does 
not  of  itself  afford  evidence  that  the  note  is  usurious.  Marvin  v. 
Feeler,  8  Wend.,  533.  Nor  is  it  usurious,  on  selling  a  note 
payable  at  a  future  day,  to  take  a  note  for  the  principal  and 
interest  of  the  note  sold,  computed  to  the  day  of  sale,  without 
making  a  rebate  of  interest.  lb.  There  may  be  a  lawful  ad- 
vancement of  money  by  one  person  as  a  partner,  while  an  other 
furnishes  labor ;  and  in  such  case,  the  person  who  advances  the 
money  will  be  entitled  to  his  share  of  the  profits  of  the  adventure. 
But,  where  the  contract  is  really  one  for  the  loan  of  money,  in  the 
form  and  under  the  disguise  of  a  partnership,  and  for  the  use  of 
the  money,  the  borrower  agrees  to  pay  legal  interest,  and  also  a 
certain  proportion  of  the  profits  of  the  trade  or  business,  this  is 
usurious.  Sweet  v.  Spence,  35  Barb.,  44 ;  Morse  v.  Wilson,  4  Term, 
353.  But,  if  the  capital  is  at  risk,  and  the  interest  is  to  be  paid 
out  of  the  profits,  or  not  at  all,  it  will  not  be  usury.  Hall  v. 
Daggett,  6  Cow.,  653;  Quackenbush  v.  Leonard,  9  Paige,  334; 
Pomeroy  v.  Ainsworth,  22  Barb.,  118. 

Contracts  for  compound  interest  are  not  usurious.  Tylee  v. 
Yates,  3  Barb.,  223 ;  Kellogg  v.  Ricoclc,  1  Wend.,  521 ;  Townsend 
v.  Corning,  1  Barb.,  627.  So,  a  promissory  note,  payable  one 
year  from  date,  with  interest,  to  be  paid  quarterly  or  semi- 
annually, and  before  the  principal  sum  becomes  due,  is  valid. 
Mowry  v.  Bishop,  5  Paige,  98.  So,  it  is  not  usury  to  take  interest 
on  discounting  commercial  paper  upon  the  full  amount  for  which 
(a)  Note  271         (b)  Note  212, 
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it  was  made,  where  it  has  not  longer  to  run  to  maturity  than  is 
usual  with  paper  discounted  by  bankers.  Marvine  v.  Hymers,  2 
Kern.,  223.  The  rule  as  to  taking  interest  in  advance,  has  been 
thus  stated:  "That  the  taking  of  interest  in  advance,  is  allowed 
for  the  benefit  of  trade,  although,  by  allowing  it,  more  than  the 
legal  interest  is  in  fact  taken ;  that  being  for  the  benefit  of  trade, 
the  instrument  discounted,  or  upon  which  the  interest  is  taken  in 
advance,  must  be  such  as  will,  and  usually  does;  circulate  or  pass 
in  the  course  of  trade.  It  must,  therefore,  be  a  negotiable  instru- 
ment, and  payable  at  no  very  distant  day;  for,  without  these 
qualities,  it  will  not  circulate  in  the  course  of  trade.  Under 
these  limitations,  the  taking  of  interest  in  advance,  either  by  a 
bank,  or  incorporated  company  without  banking  powers,  or  an 
individual,  is  not  usurious."  Sutherland,  J.,  in  N.  Y.  Firemen's 
Ins.  Co.  v.  My,  2  Oow.,  703,  704;  and  approved  by  court  of 
appeals  in  Marvine  v.  Hymers,  2  Kern,  229,  per  Denio,  J.;  and 
see  Manhattan  Co.  v.  Osgood,  15  Johns.,  162 ;  TJtica  Ins.  Co.  v. 
Bloodgood,  4  Wend.,  652. 

An  agreement  that  an  agent  or  factor  shall  receive  a  reasonable 
compensation,  to  be  paid  by  the  principal,  for  accepting  and 
paying  bills  with  funds  furnished  by  the  latter,  is  not  per  se, 
usurious.  Suydam  v.  Bartle,  10  Paige,  94.  And  where  the  agree- 
ment, by  its  terms,  contemplates  an  advance  of  money  to  pay  the 
bills  when  they  become  due,  if  the  principal  does  not  furnish 
the  means  of  payment  at  the  day,  an  allegation  that  such  agree- 
ment is  usurious,  merely  presents  a  question  of  fact,  to  be  decided 
by  the  evidence,  whether  the  compensation  agreed  to  be  paid,  was 
intended  as  a  mere  shift  to  cover  a  usurious  premium  on  such 
advances,  or  was  intended  as  a  compensation  for  the  trouble  and 
expense  of  accepting  and  paying  the  bills  as  the  agent  of  the 
principal.  Io.  Where  such  advances  are  made  in  good  faith,  and 
without  any  intent  to  take  usury,  the  contract  for  the  payment 
of  a  commission  is  valid.  Suydamv.  Westfall,  4  Hill,  211 ;  Trotter 
v.  Curtis,  19  Johns.,  160;  Seymour  v.  Marvin,  11  Barb.,  80; 
Harvey  v.  ArcJibold,  3  Barn.  &  Oress.,  626. 

If  such  an  agreement  is  intended  as  a  mere  cover  for  usury, 
and  both  parties  know  it,  the  contract  will  be  void.  Io.,  and  see 
Bamsdell  v.  Morgan,  16  Wend.,  574.  The  question  of  intention 
in  such  cases,  is  one  of  fact  for  a  jury,  or  for  a  court  sitting  in 
their  place  ;  though  neither  a  jury  or  a  justice  can  disregard  the 
defense  of  usury,  when  it  is  clearly  established  by  the  evidence. 
Ante,  560.  A  usurious  coutract  is  executed  and  extinguished  by 
payment;  and  consequently,  after  usurious  loans  and  advances 
have  been  paid,  they  cannot  be  recovered  back,  except  that  the 
excess  may  be  sued  for  within  a  year,  under  the  statute.  Seymour 
v.  Marvin,  11  Barb.,  80. 

A  lender,  whether  a  banker  or  a  broker,  may  charge,  in  addi- 
tion to  the  discount,  a  reasonable  sum  for  his  trouble  and  services. 
Nourse  v.  Prime,  7  Johns.  Oh.,  69 ;  Trotter  v.  Curtis,  19  Johns. 
160;  Suydam  v.  Westfall,  4  Hill,  211 ;  Suydam  v.  Bartle,  10  Paige 
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94.     The  drawer  of  a  bill  of  exchange  for  twelve  hundred  dol- 
lars paid  fifty  dollars  to   an   accommodation  endorser  for  his 
indorsing  the  bill,  procuring  an  other  indorser,  and  obtaining  its 
discount.     From  the  proceeds,  the  indorser  retained  one  hundred 
and  fifty  dollars,  previously  loaned  by  him  to  the  drawer,  and 
this  was  held  not  to  be  usury.  Van  Duzer  v.  Solve,  7  E.  P.  Smith, 
531.     Where  a  creditor,  at  the  request  of  the  debtor,  and  upou 
his  express  promise  to  pay  the  expenses,  takes  a  journey  to  the 
residence  of  the  latter,  with  a  view  to  settle  the  demand,  and 
afterwards  includes  such  expenses  in  a  security  taken  for  the 
debt,  such  security  is  not  usurious.    Ilarger  v.  McCullough,  2 
Denio,  119.    But  where  a  creditor  traveled  from  his  own  resi- 
dence to  the  residence  of  his  debtor,  which  was  more  than  one 
hundred  miles,  for  the  purpose  of  securing  a  debt  due  from  the 
latter,  and  the  creditor  agreed  to  extend  the  time  of  payment  for 
three  months  for  one-half  of  the  debt,  and  for  four  months  for  the 
residue,  and  a  bond  and  mortgage  was  given  for  the  debt,  to 
which  was  added  the  interest  for  fifteen  days  additional  time,  and 
for  twenty  dollars,  as  part  of  the  creditor's  traveling  expenses, 
and  these  sums  were  included  in  the  bond  and  mortgage ;  it  was 
held  that  the  transaction  was  usurious,  and  that  the  bond  and 
mortgage  were  void.  Williams  v.  Hance,  7  Paige,  581.     The  dif- 
ference between  the  last  two  cases  cited  is,  that  in  the  former  the 
expenses  were  incurred  at  the  express  request  of  the  debtor,  and 
he  was  clearly  liable  to  pay  that  amount  without  reference  to 
the  original  debt,  while  in  the  latter  case,  the  creditor  under- 
took the  journey  of  his  own  motion,  and  for  his  own  advantage, 
and  the  debtor  was  under  no  legal  obligation  to  pay  such  a 
charge.    An  agent,  who  was  entrusted  with  money  to  invest  at 
legal  interest,  exacted  a  bonus  for  himself  as   a   condition  of 
making  a  loan,   which   was   done  without  the  knowledge  or 
authority  of  his  principal ;  it  was  held  that  this  did  not  consti- 
tute usury  in  the  principal,  nor  affect  the  security  in  his  hands. 
Condit  v.  Baldwin,  7  E.  P.  Smith,  219 ;  S.  C,  21  Barb.,  181 ; 
Barretto  v.  Snowden,  5  Wend.,  181 ;  Coster  v.  Bilworth,  8  Cow., 
299 ;  Crane  v.  Huooel,  7  Paige,  413 ;  Fellows  v.  Commissioners, 
&c,  of  Oneida,  36  Barb.,  655.*  But,  where  the  money  loaned 
belongs  to  the  person  lending  it,  the  taking  of  more  than  seven 
per  cent  interest  by  him  will  make  the  note  void  in  the  hands  of 
any  successive  holders,  when  the  excess  taken  is  for  commissions 
for  obtaining  the  loan  and  for  subsequently  renewing  it.  North 
v.  Sergeant,  33  Barb.,  350 ;  but  see  Stoveld  v.  JEade,  4  Bing.,  81. 
Whenever  the  lender  makes  a  loan  upon  the  condition  that  he 
shall  have  or  receive  some  advantage  greater  than  the  legal 
interest,  such  loan  will  generally  be  usurious,  and  the  security 
taken  void.  Thomas  v.  Murray,  34  Barb.,  157.     There  may  be 
cases,  however,  in  which  a  loan  is  made  upon  condition  that  the 
borrower  shall  do  some  act  for  the  advantage  of  the  lender,  and 
the  transaction  not  be  usurious.     Where  an  insurance  companj 
was  applied  to  for  a  loan  of  money,  and  it  was  made  upon  the 

*  Bell  v.  Bay,  5  Tiffi,  165. 
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condition  that  the  borrower  would  effect  an  insurance  with 
the  company,  which  was  done  by  paying-  a  premium  such  as  was 
usually  paid  by  others,  this  was  held  not  to  be  usury.  Utica  Ins. 
Co.  v.  Cadwell,  3  Wend.,  296. 

So,  where  the  defendant  had  a  bill  against  a  drover  which  was 
not  due,  and  he  applied  to  the  plaintiff  to  collect  it,  and  to  make 
an  advance  on  it  to  the  defendant,  which  the  plaintiff  did,  and 
he  also  charged  a  commission  of  one  per  cent  and  the  interest  in 
advance,  and  took  the  defendant's  promise  to  pay  the  full  amount 
within  thirty  days,  this  was  held  to  be  valid.  Hurd  v.  Hunt,  14 
Barb.,  573. 

Where  more  than  legal  interest  is  taken  in  consequence  of  a 
mistake  in  the  computation  of  interest,  and  there  is  no  intention 
to  take  unlawful  interest,  the  transaction  will  not  be  usurious. 
Woodruff  v.  Hurson,  32  Barb.,  557  ;  Marvine  v.  Hymers,  2  Kern., 
223  ;  Archibald  v.  Thomas,  3  Oow.,  284  ;  Conger  v.  Tradesman's 
Bank,  Hill  &  Denio,  34 ;  N.  Y.  Firemen's  Ins.  Co.  v.  Sturges,  2 
Oow.,  664;  Same  v.  Fly,  Id.,  678.  But,  if  the  lender  intention- 
ally takes  a  larger  sum  than  the  law  allows  as  interest,  by  reason 
of  an  erroneous  opinion  which  he  entertains  as  to  the  law,  the 
loan  will  be  usurious,  and  the  security  void.  Utica  Ins.  Co.  v. 
Tilman,  1  Wend.,  555  ;  Bank  of  Utica  v.  Wagar,  8  Oow.,  398  , 
Marsh  v.  Martindale,  3  Bos.  &  Pul.,  154. 

It  is  a  frequent  question  whether  the  lender  may  receive  any 
advantage  which  may  arise  from  the  difference  of  exchange 
between  different  localities.  And  the  rule  is  now  settled,  that 
the  law  does  not  recognize  any  difference  in  the  value  of  money 
at  different  localities  within  this  state.  There  is  no  usury,  there- 
fore, in  the  discount  of  a  note  by  a  banker  in  the  interior  of  the 
state,  made  payable  in  the  city  of  New  York,  not  for  the  accom- 
modation of  the  maker,  nor  upon  the  expectation  that  he  will 
have  any  funds  there  at  the  time  of  its  maturity,  otherwise  than 
by  the  purchase  of  them  at  a  premium ;  but  with  the  purpose  of 
both  parties  to  enable  the  banker  to  realize  a  profit  from  the  dif- 
ference of  exchange  existing  in  fact  and  expected  to  continue. 
Oliver  Lee  &  Co.'s  Bank  v.  Walbridge,  5  E.  P.  Smith,  134  ;  Price 
v.  Lyons  Bank,  30  Barb.,  85. a  So  where  a  country  bank  dis- 
counted a  note,  by  its  terms  payable  in  the  city  of  New  York, 
receiving  in  advance  the  legal  interest  on  its  amount,  and  at  the 
request  of  the  person  for  whose  account  it  was  discounted,  paid 
him  the  proceeds  in  sight  drafts  upon  its  correspondent  in  New 
York,  charging  him  therefor  the  one-half  of  one  per  cent,  which 
was  the  current  premium  on  exchange,  this  transaction  was  held 
not  to  be  usurious.  Marvine  v.  Hymers,  2  Kern.,  223  ;  Cuyler  v. 
Sanford,  13  Barb.,  339  ;  Merritt  v.  Benton,  10  Wend.,  116. 

But,  where  the  notes  were  payable  at  a  country  bank,  which 
required  the  maker,  as  the  condition  of  a  renewal  of  two  pro- 
missory notes  past  due,  to  give  a  new  note  for  the  aggregate 
principal,  and  to  pay  the  discount  upon  it  and  the  back  interest 
upon  it,  and  in  addition  to  transfer  to  the  holder  at  par  drafts  on 

(a)  Noth  273.        Eagle  Bank  of'Rochester  v.  Rigney,  6  Tiff.,  613. 
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New  York  and  Albany  worth  three-fourths  of  one  per  cent  pre- 
mium, to  an  amount  equal  to  the  debt ;  it  was  held  that  the  new 
note  was  void  for  usury.  Seneca  Co.  Bank  v.  Scliermerhorn,  1 
Denio,  133  ;  and  see  opinion  of  Oomstook,  Oh.  J.,  in  Oliver  Lee 
&  Co.'s  Bank  v.  Walbridge,  5  E.  P.  Smith,  141,  142 ;  and  of 
Allen,  J.,  on  p.  144.  So,  where  the  borrower  of  money  in  New 
York  agreed  to  pay  for  the  use  of  it  seven  per  cent  interest,  and 
a  part  of  the  difference  of  exchange  was  paid  by  the  lender  (a 
resident  of  Savannah,  Georgia),  on  the  transfer  of  the  money 
from  Savannah  to  New  York,  immediately  previous  to  the  loan, 
it  was  held  that  the  contract  was  usurious,  and  that  the  notes 
given  for  the  money  so  loaned  were  void.  Jacks  v.  Nichols,  1 
Seld.,  178.  Where,  upon  an  application  for  a  loan  of  money,  it 
is  by  the  agreement  made  a  condition  of  the  loan,  that  the  bor- 
rower shall  receive  from  the  lender  uncurrent  bills  at  a  higher 
rate  than  their  value  in  cash  or  current  funds,  the  loan  is  usuri- 
ous. Cleveland  v.  Loder,  7  Paige,  557  ;  Pratt  v.  Adams,  Id.,  615. 
But  where  a  dealer  with  an  individual  banker,  who  carried  on 
business  under  the  general  banking  law  of  1838,  drew  his  checks 
on  such  banker,  payable  in  foreign  bills,  which  were  received  by 
that  banker  and  other  banks  only  at  a  discount,  but  circulating 
at  their  nominal  par  value  in  exchange  for  merchandise,  and  they 
were  thus  paid.  In  an  action  on  a  note  given  to  the  banker  for 
bills  thus  paid  on  such  checks,  it  was  held,  that  in  the  absence 
of  an  agreement  that  the  checks  should  be  thus  drawn  the  trans- 
action was  not  usurious.  Codd  v.  Bathbone,  5  E.  P.  Smith,  37. 
So  where  A.  knew  that  B.  had  a  sum  of  money  in  bills  of  a  bank 
which  was  located  in  another  state,  which  were  not  bankable  in 
the  city  of  New  York,  because  they  were  subject  to  a  discount, 
but  which  passed  freely  at  par  in  ordinary  business  transactions, 
and  A.  applied  to  B.  at  New  York,  for  a  loan  of  five  thousand 
dollars  in  these  bills,  for  one  year ;  and  offered  to  give  security 
for  the  amount,  and  stating  that  he  wanted  the  money  to  use 
elsewhere,  and  that  the  notes  of  such  bank  would  answer  his 
purpose,  B.  accordingly  advanced  the  money,  in  bills  of  the  for- 
eign bank,  charging  legal  interest,  and  received  the  notes  of  A. 
for  the  amount;  nothing  being  said  about  interest,  by  either 
party.  The  greater  part  of  the  bills  received  by  A.  were  used 
by  him  in  his  business.  In  an  action  upon  two  of  such  promis- 
sory notes,  it  was  held,  that  notwithstanding  both  parties  might 
have  known  that  the  bills  of  the  bank  were  at  a  discount,  in  New 
York,  yet  the  transaction  was  not  necessarily  usurious.  Bobbins 
v.  Dillaye,  33  Barb.,  77 ;  Slosson  v.  Duff,  1  Barb.,  432.  A  sale 
of  stocks  at  their  nominal  value,  when  they  are  at  a  discount  of 
twenty-five  per  cent  in  the  market  connected  with  a  loan  of  money 
and  the  entire  amount  included  in  a  note,  will  render  such  note 
void  for  usury.  Seymour  v.  Strong,  4  Hill,  255 ;  White  v.  Wright, 
3  Barn.  &  Cress.,  273 ;  Parker  v.  Bamsbotton,  Id.,  257.  A  loan 
of  money  produced  by  the  sales  of  shares  of  stock  is  not  usuri- 
ous where  the  agreement  is,   that  the  borrower  shall  replace 
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the  stock.  Dry  Dock  Bank  v.  American  Life  Ins.  Trust  Co.,  3 
Comst.,  344. 

The  sale  of  one's  credit  is  not  a  sale  of  a  "chose  in  action" 
within  the  meaning  of  the  statute.  lb.  Upon  a  sale  of  credit 
made  in  good  faith,  the  vendor  may  reserve  or  secure  to  himself 
more  than  seven  per  cent  without  rendering  the  agreement  usuri- 
ous. Leavitt  v.  De  Launy,  4  Comst.,  363 ;  Ketehum  v.  Barber,  4 
Hill,  224;  8.  C,  7  Hill,  444;  More  v.  Rowland,  4  Denio,  264.a  A 
sale  of  the  credit  of  the  vendor,  must  not,  however,  be  connected 
with  a  loan  of  money  by  him  in  the  transaction,  or  it  will  be 
usurious.  lb.  A  sale  of  a  note  which  is  valid  in  the  hands  of  the 
vendor  may  be  made  for  any  price  the  vendor  chooses  to  accept 
therefor,  and  it  is  not  usury.  Hlwell  v.  Chamberlain,  4  Bosw.,  320. 

The  transfer  by  a  payee  of  a  valid  available  note,  upon  which, 
when  due,  he  might  have  maintained  an  action  against  the  maker, 
and  which  he  parts  with  at  a  discount  beyond  the  legal  rate  of 
interest,  is  not  a  usurious  transaction,  although  the  payee  on  such 
transfer  indorses  the  note;  and  on  non-payment  by  the  maker, 
the  indorsee  may  maintain  an  action  against  the  indorser.  Crane 
v.  Hendricks,  7  Wend.,  569.  In  such  a  case,  the  recovery  against 
the  indorser  cannot  exceed  the  amount  which  the  purchaser  paid 
with  interest,  &c,  though  he  may  recover  the  full  amount  of  the 
note,  as  against  the  maker  of  the  note.  Cook  v.  Clark,  4  E.  D. 
Smith,  213;  Burton  v.  Baker,  31  Barb.,  241;  Ingalls  v.  Lee,  9 
Barb.,  647;  Mazuzan  v.  Mead,  21  Wend.,  285;  Braman  v.  Hess, 
13  Johns.,  52 ;  Browned  v.  Winne,  29  How.,  193. 

Where  two  persons  exchange  with  each  other  notes  of  equal 
amounts  for  the  purpose  of  raising  money  by  a  sale  of  the  notes, 
each  note  is  a  valid  consideration  for  the  other ;  and  a  sale  of 
either,  at  a  discount  greater  than  seven  per  cent,  does  not  render 
it  usurious  in  the  hands  of  the  purchaser.  Cobb  v.  Titus,  6  Seld., 
198;  S.  C.,  13  Barb.,  45;  Bice  v.  Mather,  3  Wend.,  62;  Odell  v. 
Greenly,  4  Duer,  358.  But  where,  on  an  application  for  the  loan 
of  money,  the  borrower,  in  lieu  thereof,  and  in  exchange  for  his 
own  obligation,  receives  the  negotiable  obligations  of  the  lender 
for  the  amounts  which  the  parties  intend  shall  be,  and  which  are, 
used  by  the  borrower  to  raise  the  money,  the  transaction  is  a  loan 
within  the  usury  laws.  And  if,  by  the  obligations  exchanged,  the 
amount  ultimately  to  be  paid  by  the  borrower,  is  greater  thau 
that  to  be  paid  by  the  lender,  the  transaction  is  usurious.  Sclier- 
merhorn  v.  Talman,  4  Kern.,  93;  Dry  Dock  Bank  v.  American 
Life  Ins.  Co.,  3  Oomst.,  344;  Thomas  v.  Murray,  34  Barb.,  157; 
Gfillett  v.  Averill,  5  Denio,  85;  Blodgett  v.  Wadham,  Hill  & 
Denio,  65.11  A  borrower  who  gives  his  note,  may  receive  the 
obligation  of  the  lender,  payable  on  time,  and  of  less  actual  value 
than  the  sum  secured  to  the  lender,  provided  it  is  given  at  the 
bona  fide  request  of  the  borrower,  and  for  his  accommodation, 
and  there  is  no  intention  to  take  usury.  But  it  is  not  enough  to 
repel  the  presumption  of  usury,  that  the  proposition  came  from 
the  borrower,  instead  of  the  lender.  Qillett  v.  Averill,  5  Denio, 

(a)  Note  274.        (6)  Note  216. 
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85 ;  Lane  v  Losee,  2  Barb.,  56.  Certificates  of  deposit,  issued  by 
a  life  insurance  and  trust  company,  bearing  interest  at  the  rate 
of  four  and  a  half  per  cent,  were  exchanged  by  way  of  a  loan,  for 
a  mortgage  made  to  the  company,  upon  which  interest  was 
reserved  at  the  rate  of  seven  per  cent ;  the  transaction  was  held 
to  be  usurious,  and  the  mortgage  void.  New  York  Life  Ins.  & 
Trust  Co.,  v.  Beebe,  3  Seld.,  364. 

There  can  be  no  usury  in  a  loan  of  chattels,  whatever  may  be 
the  per  centage  upon  their  value  agreed  to  be  paid  for  their  use, 
unless  such  loan  is  intended  as  an  indirect  loan  of  money.  Bull 
v.  Bice,  1  Seld.,  315.  "Where  no  such  intention  exists,  a  contract 
providing  that  the  chattels  loaned,  shall,  when  returned,  have  a 
certain  fixed  value,  or  that  the  borrower  may,  at  his  election,  pay 
that  amount  in  cash,  and  the  sum  agreed  to  be  paid  for  the  use 
of  the  chattels,  exceeds  seven  per  cent  per  annum  upon  such 
fixed  value,  the  contract  is  not  usurious.  lb.  B.  loaned  to  B.  on 
the  first  day  of  May,  1834,  eleven  cows,  for  two  or  four  years,  as 
B.  might  elect,  B.  to  pay  $50.75  on  the  first  of  May  in  each  year, 
for  their  use.  B.  agreed  to  return  the  cows  to  B.  with  calf,  or 
with  calves  by  their  sides,  on  the  first  day  of  May  1836  or  1838, 
as  he  should  elect,  worth  $203,  or  pay  that  amount  in  cash ;  B. 
to  sustain  all  losses  that  should  appear  providential.  The  jury 
found  that  this  agreement  was  not  intended  as  a  cover  for  a  usurious 
loan  of  money;  and.  it  was  held  that  the  contract  was  not 
usurious.  lb.  A  sale  of  cows  on  a  contract  to  return  double  the 
number,  and  of  the  same  description,  at  the  end  of  four  years,  is 
not  usurious.  Spencer  v.  Tilden,  5  Cow.,  144.  So,  of  a  sale  of 
sheep,  of  which  double  the  number  was  to  be  returned  in  three 
years.  Holmes  v.  Wetmore,  5  Oow.,  149,  in  note.  So,  letting  a 
two-year  old  heifer  and  calf,  the  heifer  to  be  returned  at  the  end 
of  four  years,  with  an  other  heifer  three  years  old,  is  not  usurious. 
Cummings  v.  Williams,  4  Wend.,  679.  A  coutract  is  not  usurious, 
where  one  person  lets  a  certain  number  of  sheep,  and  the  other 
agrees  that  on  receiving  a  year's  notice,  he  will  return  the  same 
number  of  sheep,  of  the  same  quality  and  age  as  those  received; 
and  that  in  the  meantime,  he  will  pay  annually  fifty  cents  per 
head  for  each  sheep,  although  the  value  of  the  sheep  is  less  than 
a  principal  sum,  the  interest  of  which,  at  seven  per  cent  per  an- 
num, would  amount  to  fifty  cents.  Hall  v.  Haggart,  17  Wend.,  280. 

Where  the  lender  makes  it  the  condition  of  a  loan,  that  the 
borrower  shall  purchase  property  of  such  lender  at  a  price  greatly 
above  its  value,  and  a  note  or  bond  is  taken  for  the  money  loaned, 
including  the  price  of  the  property  sold,  such  note  or  bond  will  be 
void.  Rose  v.  Dickson,  7  Johns.,  196;  JEagleson  v.  Shotwell,  1 
Johns.  Oh.v536;  Thomas  v.  Murray,  34  Barb.,  157.  In  all  cases 
where  the  contract  is  in  form,  one  of  sale  or  exchange,  if  the  court, 
in  looking  at  the  whole  transaction,  can  see  that  the  value  secured 
to  the  vendor  was  in  good  faith  but  the  price  of  the  thing  sold  or 
exchanged  by  him,  there  can  be  no  usury,  whatever  the  price 
may  be,  or  the  mode  in  which  it  may  be  secured.  Dry  Dock  Bank 
Wait        72 
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v.  American  Life  Ins.  and  Trust  Co.,  3  Oomst.,  344.  Where, 
however,  the  object  of  the  parties  is  a  loaii  of  money,  and  some- 
thing else  under  the  form  of  a  sale  or  an  exchange  is  substituted 
for  it,  the  principal  of  the  loan  or  debt  will  be  the  value  in  money 
received  by  the  nominal  vendee,  and  any  consideration  paid  or 
secured  to  the  vendor  beyond  that  will,  in  general,  be  considered 
as  interest  for  the  forbearance,  and  such  cases  are  within  the 
statute  and  void.  lb.  A  contract  for  the  sale  of  property  by  the 
borrower  at  a  specified  price  to  the  lender,  and  a  hiring  of 
the  same  property  by  the  borrower,  at  a  rent  or  hiring  which 
exceeds  the  lawful  interest  on  such  purchase  price,  with  a  right 
of  re-purchase  at  a  subsequent  time  by  the  borrower,  is  usurious, 
if  the  transaction  is  really  a  mere  loan  of  money.  Doe  v.  Gooch, 
3  Barn.  &  Aid.,  664;  Doe  v.  Brown,  Holt's  1ST.  P.,  295;  See  Brooks 
v.  Avery,  4  Oomst.,  225. 

Negotiable  business  paper  which  had  a  valid  inception,  may 
be  sold  by  the  payee  or  holder  for  less  than  its  face,  and  at  such 
price  as  he  sees  fit,  and  the  purchaser  will  be  entitled  to  recover 
the  full  amount  due  upon  the  note,  although  he  may  thus  receive 
more  than  the  amount  of  legal  interest  on  the  money  paid  for 
the  note.  Kent  v.  Walton,  7  Wend.,  256;  Cram  v.  Hendricks,  id., 
569;  Powell  v.  Waters,  8  Cow.,  669;  Cameron  v.  Chappell,  24 
Wend.,  94.  Such  a  note  is  property,  and  it  may  be  sold  by  its 
owner  for  such  price  as  he  chooses,  in  the  same  manner  that  he 
might  sell  any  other  species  of  property. 

But  this  principle  does  not  extend  to  accommodation  notes 
which  are  made  for  the  purpose  of  raising  money  on  them.  And 
if  such  a  note  is  first  sold  or  discounted  for  a  sum  which  will 
give  the  lender  or  purchaser  more  than  lawful  interest  for  the 
money  advanced,  the  note  will  be  void  for  usury,  even  in 
the  hands  of  a  subsequent  bona  fide  holder.  Hall  v.  Earnest,  36 
Barb.,  585  ;  Bossange  v.  Boss,  29  Barb.,  576 ;  Hall  v.  Wilson,  16 
Barb.,  548.  A  note,  delivered  by  the  maker  without  considera- 
tion therefor  to  a  third  person,  to  enable  the  latter  to  raise  money 
theron  for  the  maker  or  for  himself,  has  no  legal  inception  in  his 
hands.  And  if  he  negotiates  the  note  upon  a  usurious  considera- 
tion, it  is  void.  Catlin  v.  Gunter,  1  Kern.,  368  ;  Williams  v.  Storm, 
2  Duer,  52 ;  Clark  v.  Sisson,  4  Duer,  408  ;  Clark  v.  Loomis,  5 
Duer,  468  ;  Jones  v.  Hake,  2  Johns.  Oas.,  60  ;  Marvin  v.  McCul- 
lum,  20  Johns.,  288. 

Bills  of  exchange  are  governed  by  the  same  principle,  and,  if 
the  indorsee  of  a  bill,  or  of  a  promissory  note,  deducts  more  than 
the  legal  rate  of  interest  for  the  time  which  it  has  to  run,  such 
bill  or  note  will  be  void.  And  this  is  the  rule  although 
such  indorsee  or  purchaser  did  not  know  that  the  bill  or  note  had 
no  legal  inception  before  he  purchased  or  discounted  it.  Clark  v. 
Sisson,  4  Duer,  408. 

Though  the  statute,  in  general  terms,  declares  void  all  con- 
tracts and  securities  affected  with  usury,  yet  several  exceptions 
have  been  allowed  to  its  provisions  in  favor  of  innocent  third 
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parties.  Dix  v.  Tan  Wyck,  2  Hill,  522.  Where  a  debt  or  note  is 
originally  free  from  usury,  and  valid,  and  a  subsequent  note  or 
security  is  given,  which  includes  a  usurious  premium  for  forbear- 
ance, the  latter  note  or  security  is  void,  and  cannot  be  enforced  ; 
but  the  original  debt  or  note  is  not  affected  by  the  usury,  and 
the  amount  may  be  recovered  by  action.  Bice  v.  Welling,  5 
Wend.,  595 ;  Swartwout  v.  Payne,  19  Johns.,  294  ;  Hammond  v. 
Hopping,  13  Wend.,  505  ;  Gtray  v.  Fowler,  1  H.  Bl.,  462 ;  Carson 
v.  Ingalls,  33  Barb.,  657.  But,  unless  the  usurious  contract  is 
mutually  abandoned,  no  action  will  lie  upon  the  original  con- 
sideration ;  for  although  the  second  note  is  void,  and  no  action 
can  be  maintained  on  it,  yet  there  is  no  implied  promise  to  pay 
the  original  debt  while  an  express  promise  exists.  If,  however,  the 
second  contract  is  mutually  abandoned,  and  the  securities  are 
canceled  or  destroyed,  so  that  they  can  never  be  made  the  foun- 
dation of  a  subsequent  action,  and  the  borrower  subsequently 
promises  to  pay  the  amount  actually  received  by  him,  such  pro- 
mise is  legal  and  binding ;  but  as  loug  as  the  usurious  contract 
remains  in  force,  unrescinded  by  the  parties,  a  promise  to  repay 
the  sum  actually  borrowed  cannot  be  enforced.  Hammond  v. 
Hopping,  13  Wend.,  505 ;  Bice  v.  Welling,  5  Wend.,  595  ;  and  see 
Early  v.  Mahon,  19  Johns.,  147. 

A  mere  agreement  made  by  a  creditor  with  the  principal 
debtor,  to  forbear  the  payment  of  the  debt  in  consideration  of*  a 
usurious  premium  to  be  paid  for  such  forbearance  is  void,  and, 
therefore,  it  cannot  operate  to  discharge  the  sureties.  But,  where 
the  usurious  premium  is  actually  paid  at  the  time,  the  sureties 
will  be  discharged*  2  Am.  Lead.  Oas.,  420,  421,  4th  ed. ;  Vilas  v. 
Jones,  10  Paige,  76 ;  8-  C,  1  Oomst.,  274.  But,  in  this  state,  the 
courts  have  recently  held  that  there  is  no  distinction  in  principle 
whether  the  usurious  premium  is  actually  paid,  or  merely  agreed 
to  be  paid ;  and  that  in  either  case  the  sureties  are  discharged. 
Draper  v.  Trescott,  29  Barb.,  401 ;  La  Forge  v.  Herter,  5  Seld. 
241 ;  and  see  ante,  375. 

The  principle  of  these  latter  decisions  is,  that  the  usurer  was 
guilty  of  an  unlawful  act  in  taking  the  usurious  premium,  and 
that  he  cannot,  therefore,  be  heard  to  urge  his  own  unlawful  acts 
as  against  the  surety.  No  man  is  allowed  to  take  any  advantage 
which  results  from  his  own  unlawful  acts.  When  the  original 
loan  is  usurious,  all  the  securities  therefor,  however  remote,  or 
however  frequently  renewed,  are  void.  Beed  v.  Smith,  9  Cow.,  647 ; 
Steele  v.  Whipple,  21  Wend.,  103;  Jackson  v.  Packard,  6  Wend., 
415;  Tuthillv.  Davis,  20  Johns.,  285;  Jacks  v.  Nichols,  1  Seld., 
178;  Clark  v.  Sisson,  4  Duer,  408.  The  rule  is  the  same,  whether 
the  new  security  is  given  by  the  borrower,  or  by  a  third  person 
for  his  benefit.  Vickery  v.  Dickson,  35  Barb.,  96.  So,  all  collateral 
securities  which  are  given  to  secure  the  payment  of  a  usurious 
debt,  are  equally  void  with  the  original  obligations  or  debt.  Bell 
v.  Lent,  24  Wend.,  230;  Harrison  v.  Hannel,  5  Taunt.,  780;  S.  C, 
1  Marsh.,  349.    But  where  notes  and  stock  are  deposited  as  a 
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collateral  security  for  the  payment  of  promissory  notes  given  on 
obtaining  a  loan  of  money,  upon  an  agreement  that  the  avails 
of  the  collaterals  are  to  be  applied  to  the  payment  of  the  loan 
when  the  notes  given  therefor  become  due,  if  the  collaterals  are 
paid  before  the  notes  become  due,  and  the  lender  uses  the  money, 
such  use  of  the  money  will  not  amount  to  usury  in  the  notes,  unless 
it  was  a  part  of  the  agreement  made  at  the  time  of  giving  the 
same,  that  the  leuder  should  have  the  use  of  the  money  without 
interest.  Morgan  v.  Mechanics'  Banking  Association,  19  Barb.,  584. 

The  parties  to  a  usurious  agreement  may  reform  it  by  canceling 
the  original  security  and  making  a  new  obligation  for  the  amount 
due  after  deducting  the  usury,  but  they  cannot,  by  any  transaction 
between  them,  render  valid  such  original  usurious  security.  And 
where  the  holder  of  a  usurious  mortgage,  indorsed  thereon  an 
amount  equal  to  the  sum  included  in  it  for  usury;  it  was  held 
that  the  mortgage  was  nevertheless  void,  although  such  indorse- 
ment was  made  with  the  assent  of  the  mortgagor.  Miller  v.  Hull, 
4  Denio,  104. 

A  reservation  in  a  new  security  of  compound  interest  which 
had  accrued  upon  a  sum  previously  due,  made  against  the  will  of 
the  debtor,  and  as  a  condition  of  forbearance  upon  the  new  security, 
effects  the  new  security  with  usury  and  renders  it  void.  Town- 
send  v.  Corning,  1  Barb.,  627;  see  ante,  550,  Compound  Interest. 
The  statute  authorizes  the  borrower  to  set  up  the  defense  of  usury. 
3  B.  S.,  73,  §  8,  5th  ed. ;  Schermerliorn  v.  Am.  Life,  &c,  Ins  Co., 
14  Barb.,  131.  But  there  are  frequently  questions  as  to  what 
constitutes  a  borrower  within  the  meaning  of  the  statute.  And 
it  is  a  matter  of  some  importance  to  know  who  may,  and  who 
may  not  avail  himself  of  this  defense.  An  accommodation 
indorser  may  interpose  the  defense  of  usury,  in  relation  to  the 
transactions  between  the  principal  parties  to  the  paper;  for  such 
an  indorser  is  embraced  in  the  term  "borrower,"  as  used  in  the 
statute.  Hungerford's  Bank  v.  Dodge,  30  Barb.,  626.  So,  the 
guarantor  of  a  note  may  set  up  the  defense  of  usury  in  the  same 
cases  in  which  an  indorser  may  do  so.  Parsliall  v.  Lamoreaux,  37 
Barb.,  189.  A  surety  of  the  principal  who  borrows  the  money  is 
within  the  statute,  and  he  may  set  up  the  defense  of  usury,  when- 
ever that  defense  is  available  to  the  principal.  Austin  v.  Fuller, 
12  Barb.,  360;  Cole  v.  Savage,  10  Paige,  583;  Morse  v.  Hovey,  9 
Paige,  197 ;  whether  the  principal  desires  to  set  up  the  defense  or 
not.  lb.  So,  an  assignee  in  trust  for  the  benefit  of  creditors  -may 
interpose  this  defense.  Pearsall  v.  Kingsland,  3  Bdw.  Oh.,  195; 
So,  a  receiver  of  an  insolvent  corporation  may  repudiate  the  illegal 
transfer  of  its  securities  by  its  officers,  and  claim  them  as  a  part  of 
its  fund,  Talmage  v.  Pell,  3  Seld.,  328;  so  of  the  receiver  of  an 
individual. 

A  purchaser  of  land  which  is  incumbered  by  a  usurious  mort- 
gage, may  set  up  usury  in  defense  to  a  bill  of  foreclosure,  unless 
by  the  terms  of  purchase,  he  took  the  equity  of  redemption 
merely,  subject  to  the  payment  of  the  mortgage.  Brooks  v.  Avery, 
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4  Oomst.,  226.  But  a  mortgagee  of  real  estate  which  is  subject 
to  the  lien  of  a  prior  judgment,  which  was  confessed  by  the 
mortgagor  upon  a  usurious  consideration,  is  not  a  borrower 
within  the  meaning  of  the  statutes  relating  to  usury,  and  there- 
fore he  cannot  maintain  a  bill  to  set  aside  the  judgment,  without 
paying  or  offering  to  pay  the  sum  actually  due.  Bexford  v.  Widger, 
2  Oomst.,  131;  8.  C,  3  Barb.  Oh.,  640;  Shufeldt  v.  Shufeldt,  9 
Paige,  138. 

A  subsequent  grantee  of  premises  covered  by  a  usurious  mort- 
gage is  not  a  "borrower,"  and  therefore  he  cannot  maintain  a 
suit  in  equity  to  set  aside  the  mortgage  without  paying  or  offering 
to  pay  the  sum  actually  loaned.  Post  v.  President,  Sec,  of  Bank  of 
TJtica,  7  Hill,  391. 

Corporations  are  precluded  by  statute  from  interposing  the 
defense  of  usury.  Ante,  561.  The  kinds  of  corporations  are  there 
specified.  But  it  is  not  merely  the  corporation  itself  which  is 
precluded  from  making  such  a  defense.  And,  therefore,  a  receiver 
of  a  corporation  is  precluded  from  interposing  the  defense  of 
usury,  and  he  cannot  claim  the  advantage  of  that  defense  in  any 
stage  of  the  cause,  not  even  at  the  final  haaring,  although  such 
defense  was  alleged  in  pleading,  and  was  established  by  proofs 
before  the  act  was  passed.  Curtis  v.  Leavitt,  1  E.  P.  Smith,  13; 
S.  C,  17  Barb.,  309. 

This  statute  of  1850,  chapter  172,  (cited  ante,  561,)  is  retro- 
spective in  its  operation,  and  it  applies  to  foreign  corporations 
litigating  in  the  courts  of  this  state.  Southern  Life  Ins.  and  Trust 
Co.  v.  Packer,  3  E.  P.  Smith,  51. 

A  corporation  is  not  merely  precluded  from  interposing  the 
defense  of  usury,  but  it  cannot  recover  back  usurious  premiums 
which  it  has  paid  on  the  loan  or  forbearance  of  money.  Butter- 
worth  v.  O'Brien,  28  Barb.,  187;  8.  C,  9  E.  P.  Smith,  275.  But 
this  statute  does  not  preclude  the  defense  of  usury  by  one  who 
indorses  accommodation  paper  for  a  corporation.  Such  indorsers 
are  not  strangers  to  the  contract  of  loan,  and  they  may  interpose 
the  defense  of  usury,  even  when  sued  jointly  with  the  corpora- 
tion. Hungerford's  Bank  v.  Dodge,  30  Barb.,  626.  Persons  who 
accept  a  lien  upon,  or  an  interest  in,  the  equity  of  redemption  of 
mortgaged  premises,  as  mortgagees  or  purchasers,  expressly  sub- 
ject to  the  lien  of  the  prior  mortgage,  cannot  avail  themselves 
of  usury  in  such  mortgage,  in  defense  to  a  suit  for  its  foreclosure. 
8ands  v.  Church,  2  Seld.,  347.  Where  the  defendant  himself 
waives  his  defense  to  a  judgment  on  the  ground  of  usury,  a 
subsequent  purchaser  under  him,  with  notice  of  the  judgment, 
cannot  impeach  it.  French  v.  Shotwell,  20  Johns.,  668;  8.  C,  5 
•Johns.  Oh.,  555. 

A  deed  or  contract  cannot  be  avoided  for  usury  by  a  mere 
stranger  to  the  transaction,  but  only  by  the  party  who  made  it, 
or  some  one  standing  in  legal  privity  with  him.  Dix  v.  Van  Wyck, 
2  Hill,  522.a  A  judgment  creditor,  by  selling  the  property  of  his 
debtor  on  execution,  may  then  place  himself  in  a  situation  to 

(a)  NoTt  276. 
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contest  the  validity  of  any  prior  lien  or  incumbrance  affected  by 
usury.  II.  And  where  an  action  of  replevin  was  brought  against 
a  sheriff  for  goods  which  he  had  taken  on  an  execution,  where 
the  plaintiff  claimed  the  property  under  a  prior  mortgage  exe- 
cuted by  the  judgment  debtor;  it  was  held  that  the  sheriff  might 
show  that  the  mortgage  was  usurious  as  a  defense  to  the  action.  lb. 

But  where  a  bond  was  conditioned  to  save  harmless  and  indem- 
nify the  obligee  against  his  liability  as  the  maker  of  a  promissory 
note  then  held  by  a  third  person,  and  to  pay  the  same  or  cause  it 
to  be  paid,  the  obligee  may,  without  having  paid  any  thing, , 
recover  the  amount  of  the  note  against  the  obligor,  upon  his 
failure  to  pay  the  holder,  because  if  the  note  is  not  paid  by  the 
obligor,  the  obligee  is  liable  immediately  upon  the  note,  and 
the  condition  of  the  bond  is  forfeited ;  and  in  an  action  upon 
such  bond  against  the  obligor,  he  cannot  set  up  usury  in  the  note 
as  a  defense.  Churchill  v.  Hunt,  3  Denio,  321.  The  right  of 
action  to  cancel  or  avoid  notes,  bills,  securities  or  other  contracts, 
on  the  ground  of  usury,  or  to  have  the  same  surrendered,  is  not 
assignable.  Boughton  v.  Smith,  26  Barb.,  635. 

Where  the  holder  and  apparent  owner  of  negotiable  paper  sells 
it  to  a  bona  fide  purchaser  at  a  discount,  representing  it  to  belong 
to  himself  and  to  be  business  paper,  the  transaction  is  not  usuri- 
ous as  between  the  vendor  and  vendee  of  the  paper,  although 
the  representation  of  the  vendor  was  false,  and  it  was  in  fact 
paper  which  had  been  made  for  the  purpose  of  being  sold  at  a 
usurious  discount  in  the  market.  Holmes  v.  Williams,  10  Paige, 
326.  Where  a  party  purchases  accommodation  paper"  at  less 
than  its  face,  on  representations  made  by  the  parties  to  it  that  it 
is  business  paper,  and  on  which  he  relies,  he  is  entitled  to  recover 
the  whole  sum  payable  by  its  terms,  although  it  exceeds  the 
amount  paid  for  it,  with  the  legal  interest  thereon.  Burrall  v. 
DeGroot,  5  Duer,  379.  So,  a  certificate  given  by  the  maker  of  a 
promissory  note  at  the  time  of  executing  such  note,  and  annexed 
thereto,  in  which  he  states  that  the  note  is  given  for  value  and 
will  be  paid  when  due,  will  estop  the  party  giving  it  from  falsify- 
ing his  own  statements,  and  prevent  his  setting  up  the  defense 
of  usury  against  a  holder  who  has  discounted  the  note  on  the 
faith  of  the  certificate,  giving  full  value,  under  circumstances 
free  from  suspicion,  and  without  any  design  to  evade  the  statute. 
Mechanics'  Bank  of  Brooklyn  v.  Townsend,  29  Barb.,  569 ;  8.  C, 
17  How.,  569. 

So,  where  the  maker  of  a  promissory  note  annexes  thereto  a 
certificate  that  the  same  is  given  for  value,  and  will  be  paid  when 
due,  and  the  note  is  afterwards  sold  to  a  third  person,  for  an 
amount  less  than  should  have  been  paid  for  it  if  discounted  at 
legal  interest,  the  maker  is  estopped  by  the  certificate  from  set- 
ting up  the  defense  of  usury.  Chamberlain  v.  Townsend,  26  Barb., 
611.  The  reporter  erroneously  gives  this  as  a  special  term  deci- 
sion, when  it  was,  in  fact,  decided  at  general  term.  See  27  Barb., 
Errata,  p.  8. 
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Where  the  maker  of  a  note  employs  an  agent  to  negotiate  the 
sale  thereof,  to  raise  money  to  pay  their  joint  debts,  and  the  latter, 
on  selling  and  transferring  the  same,  assures  the  purchaser  that 
the  note  is  valid  business  paper  in  his  hands,  the  maker  •will  be 
bound  by  the  representations  of  the  agent,  and  will  be  estopped 
from  setting  up  the  defense  of  usury.  Ferguson  v.  Hamilton,  35 
Barb.,  427.  In  the  absence  of  any  limitation  to  his  authority,  it  is 
within  the  powers  of  an  agent  employed  to  sell  negotiable  paper 
to  represent  it  as  being  a  business  note  and  valid.  lb.  if  the 
maker  of  a  promissory  note  negotiates  it  through  the  instrument- 
ality of  an  agent,  who,  at  the  time  of  the  sale  and  transfer 
thereof,  represent  to  the  purchaser  that  the  note  was  given  for  a 
valuable  consideration,  or  that  it  is  a  valid  business  note,  and 
the  purchaser  buys  the  note  upon  the  faith  of  such  representa- 
tions, and  in  ignorance  of  the  fact  that  it  never  had  a  legal 
existence  as  a  note,  the  maker  and  the  agent  will  both  be  estop- 
ped from  alleging  the  contrary  of  such  representations,  or  from 
setting  up  the  defense  of  usury.  Parsliall  v.  Lamoreaux,  37  Barb., 
189.  But  a  mere  accommodation  guarantor  of  the  note,  who 
neither  made  any  representations  in  relation  to  the  character  of 
the  paper,  or  of  the  .circumstances  under  which  it  was  given,  nor 
was  cognizant  of  the  representations  made  to  the  purchaser,  or 
to  any  one  else,  will  not  be  estopped  from  interposing  the  defense 
of  usury  in  the  same  manner  as  though  he  were  a  simple  indorser 
of  the  note.  lb.  And  where  the  maker  of  a  promissory  note  gives 
it  to  the  indorser  merely  to  enable  him  to  raise  money  on  it  for 
his  own  benefit,  without  any  directions  or  instructions,  such 
maker  is  not  bound  by  the  representations  of  the  indorser  that  it 
is  business  paper.  JacksonY.  Fassitt,  33  Barb.,  645;  and  reporter's 
note  explanatory  in  Furguson  v.  Hamilton,  35  Barb.,  439,  440. 
So,  where  the  acceptor  of  a  bill  or  draft  gives  it  to  the  drawer 
merely  to  enable  him  to  raise  money  on  it  for  his  own  benefit, 
without  any  directions  or  instructions,  such  acceptor  is  not  bound 
by  the  representations  of  the  drawer  that  it  is  business  paper.  lb. 
If  the  purchaser  of  a  note,  which  is  represented  by  the  payee  and 
indorser  to  be  business  paper,  knows  the  character  of  the  paper, 
or  has  good  reason  to  suspect  its  character,  or  does  not  purchase 
in  consequence  of  the  representations  of  the  payee,  he  cannot  set 
up  such  representations  as  an  estoppel.  Truscott  v.  Davis,  4  Barb., 
495.  But,  if  the  purchaser  purchased  the  note  in  good  faith,  and 
on  the  faith  of  the  representations  made  by  such  payee  and  indor- 
ser, he  will  be  estopped  from  setting  up  the  defense  of  usury, 
though  it  would  be  otherwise  as  to  the  maker  of  the  note,  if  such 
note  was  made  for  the  sole  accommodation  of  such  payee  and 
indorser,  to  enable  him  to  raise  money.  lb.  Jackson  v.  Fassitt,  33 
Barb.,  645.  Although,  where  an  accommodation  bill  or  note  is 
made,  and  at  the  time  of  its  first  negotiation,  representations  are 
made  that  it  is  valid  business  paper,  such  representations  will 
estop  those  who  made  them  from  setting  up  the  defense  of  usury, 
when  an  action  is  brought  by  the  holder  of  such  paper,  who  gave 
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value  for  it;  yet  if  there  were  no  such  representations,  and  no 
inquiries  were  made  as  to  the  character  of  the  paper,  the  defense 
of  usury  is  not  excluded  by  the  mere  omission  to  disclose  the  true 
character  of  the  paper.  Clark  v.  Sisson,  4  Duer,  408.  To  estop 
the  parties  to  a  bill  of  exchange  by  their  representations  in 
respect  to  its  consideration  and  validity,  such  representations  must 
be  outside  of  the  face  of  the  bill.  The  recital  in  the  bill,  of  value 
received,  and  its  indorsement  do  not  estop  the  acceptor  or  the 
indorser  from  proving  that  the  acceptance  and  indorsement  were 
for  the  accommodation  of  the  drawer,  and  that  the  bill  had  no 
inception  until  its  usurious  discount  or  purchase  by  the  plaintiff. 
Clark  v.  Sisson,  8  E.  P.  Smith,  312 ;  5.  C,  4  Duer,  408.  The  repre- 
sentations which  are  made  as  to  the  character  of  the  paper  may 
be  oral  or  in  writing,  and  they  are  as  effectual  as  an  estoppel 
when  made  orally  as  they  would  be  in  writing.  Ferguson  v.  Ham- 
ilton, 35  Barb.,  427 ;  Jackson  v.  Fassitt,  33  Barb.,  645 ;  Truscott 
v.  Davis,  4  Barb.,  495 ;  Holmes  v.  Williams,  10  Paige,  326. 

A  lender  cannot  avoid  his  own  contract  on  the  ground  that  it 
contains  a  usurious  reservation  in  his  own  favor.  Elwell  v. 
Chamberlain,  4  Bosw.,  320.*  Where  a  party  to  a  usurious  bill  or 
note  gives  a  new  security  for  it  to  a  holder  for  value,  without 
notice  of  the  usury,  the  new  security  is  valid,  although  the  holder 
could  not  have  recovered  on  the  bill  or"  note.  Smedberg  v.  Whit- 
tlesey, 3  Sandf.  Oh.,  320 ;  Kent  v.  Walton,  7  Wend.,  256  ;  Cuthbert 
v.  Haley,  8  Term,  390.  And  where  a  new  security  is  given  to 
such  a  bona  fide  holder  of  a  usurious  note  by  one  of  the  parties 
thereto,  after  it  became  due,  it  was  held  to  be  valid,  notwithstand- 
ing the  holder  of  the  usurious  note  was  apprised  of  the  usury 
therein  after  he  became  its  holder  and  before  .the  new  security 
was  given.  Smedberg  v.  Simpson,  2  Sandf.,  85.  The  possession 
of  a  usurious  note  by  the  indorsee  is  presumptive  evidence  that 
he  received  it  before  it  became  due,  for  a  valuable  consideration, 
without  notice  of  the  usury.  lb.;  Smedberg  v.  Whittlesey,  3 
Sandf.  Oh.,  320.  Where  the  payee  of  a  usurious  note  indorsed 
it  to  a  third  person  for  a  valuable  consideration,  who  took  it  with- 
out notice  of  the  usury,  and  he  afterwards  brought  an  action 
against  the  payee  seeking  to  charge  him  as  indorser,  it  was  held 
that  the  indorsement  amounted  to  a  new  and  independent  con- 
tract between  the  parties,  and  that  the  usury  in  the  original  note 
was  no  defense  to  the  action  by  the  holder  against  the  payee  on 
his  indorsement.  McKnight  v.  Wheeler,  6  Hill,  492.t  The  law  of 
the  place  at  which  a  contract  is  made,  or  of  that  where  it  is  to 
be  performed,  frequently  has  an  important  bearing  upon  ques- 
tions of  usury.  There  are  some  general  rules  which  are  appli- 
cable to  all  contracts,  and  which  determine  whether  such  contracts 
are  valid  or  void.  The  construction  and  validity  of  a  contract 
which  is  purely  personal  depends  upon  the  law  of  the  place  where 
the  contract  is  made,  unless  it  is  made  in  reference  to  the  laws 
of  some  other  place  or  country  where  it  is  to  be  performed  or 
carried  into  effect,  and,  in  the  latter  case,  the  contract  is  governed 

*  BiUington  v.  Wagoner,  6  Tiff.,  31. 
{  Mnford  v.  Davis,  1  Tiff..  48J 
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by  the  law  of  the  place  where  it  is  to  be  performed.  Chapman  v. 
Robertson,  6  Paige,  627 ;  Hosford  v.  Nichols,  1  Paige,  221 ;  Hyde 
v.  Goodnow,  3  Comst.,  266 ;  Pomeroy  v.  Ainsworth,  22  Barb., 
120 ;  Curtis  v.  Leavitt,  1  E.  P.  Smith,  14 ;  Balme  v.  Wombough, 
38  Barb.,  352."  As  a  general  rule,  interest  is  payable  according 
to  the  laws  of  the  place  where  the  contract  is  made ;  but  where 
the  contract  is  made  in  reference  to  the  laws  of  an  other  country, 
and  it  is  to  be  performed  there,  the  interest  is  to  be  calculated 
according  to  the  laws  of  the  place  where  it  is  to  be  performed. 
Hosford  v.  Nichols,  1  Paige,  220 ;  Pomeroy  v.  Ainsworth,  22 
Barb.,  120.  Where  a  personal  contract  by  its  terms  is  to  be  per- 
formed in  an  other  state,  and  the  place  of  performance  is  not 
chosen  with  any  intention  to  evade  our  laws,  but  because  that 
place  best  suits  the  honest  intention  of  the  parties,  our  usury 
laws  do  not  apply  to  it,  although  it  be  made  and  executed  here. 
And  where  a  negotiation  for  the  sale  and  purchase  of  lands  in 
Florida  was  made  in  that  state,  but  the  final  agreement  and  the 
notes  given  for  the  purchase-money  were  executed  in  the  state 
of  New  York,  the  notes  being  payable  in  Florida,  it  was  held  that 
the  notes  were  not  void  for  usury,  although  interest  at  the  rate 
of  eight  per  cent  was  reserved.  Berrien  v.  Wright,  26  Barb.,  208 ; 
Curtis  v.  Leavitt,  1  B.  P.  Smith,  14 ;  Bard  v.  Poole,  2  Kern.,  495. 
Where  a  contract  for  the  payment  of  money  is  made  in  one  place 
and  payment  in  an  other,  and  no  rate  of  interest  is  expressed  in 
the  contract,  the  interest  is  to  be  governed  by  the  law  of  the 
place  where  it  is  payable.  Pomeroy  v.  Ainsworth,  22  Barb.,  120. 
And  where  a  contract  is  to  be  performed  partly  in  one  state  and 
partly  in  an  other,  each  portion  is  to  be  governed  by  the  laws  of 
the  state  where  the  performance  is  to  take  place.  lb. ;  Curtis  v. 
Leavitt,  1  E.  P.  Smith,  14.  A  note  made  in  an  other  state  or 
territory,  and  designating  no  place  of  payment,  which  bears  a 
higher  rate  of  interest  than  is  allowed  by  statute  in  this  state,  is 
not  invalid  on  account  of  usury,  unless  it  is  shown  that  the  laws 
of  the  place  where  the  note  was  made  prohibit  such  rate  of 
interest.  Davis  v.  Garr,  2  Seld.,  124. 

When  a  question  arises  in  our  courts  upon  a  transaction  which 
has  occurred  in  an  other  state,  and  there  is  nothing  to  show  what 
the  law  of  that  state  is,  and  the  transaction,  is  of  such  a  nature  as 
to  raise  no  presumption  one  way  or  the  other,  the  court  will 
follow  the  laws  of  this  state.  City  Savings  Bank  v.  Bidwell,  29 
Barb.,  325.  A  party  alleging  that  an  agreement  is  invalid,  under 
the  usury  laws  of  an  other  state,  must  show  what  the  laws  of  that 
state  are  in  relation  to  usury.  And  in  the  absence  of  such  proof, 
the  presumption  is  that  the  agreement  is  valid,  under  those  laws. 
lb.;  Pomeroy  v.  Ainsworth,  22  Barb.,  120 ;  Davis  v.  Ga/rr.,  2 
Seld.,  124.  A  contract  which  is  made  in  an  other  state,  will  not 
be  presumed  to  be  void  on  account  of  usury,  merely  because  the 
note  reserves  a  higher  rate  of  interest  than  is  valid  here.  It  is 
not  material,  on  a  question  of  usury,  where  the  contract,  note,  or 
other  security,  is  dated  or  signed ;  for  the  place  where  they  are 
Wait    73  (a)  No™  m- 
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delivered,  is  the  place  of  execution.  The  place  where  the  instru- 
ment is  executed,  is  not  important,  except  in  those  cases  in  which 
the  law  of  that  place  renders  it  invalid  or  void,  or  in  those  cases 
in  which  the  place  of  executing  the  paper  may  have  some  bear- 
ing in  determining  the  place  where  the  contract  is  to  be  performed. 
In  general,  the  rights  of  the  parties  to  a  contract,  as  distinguished 
from  their  remedies,  are  to  be  determined  by  the  law  of  the  place 
where  the  contract  is  to  be  performed.  An  exception  to  this 
rule,  however,  exists  where  the  contract  is  declared  void  by  the 
law  of  the  state  or  country  in  which  it  is  made,  but  would  be  valid 
in  the  place  where  it  is  to  be  performed.  In  such  a  case,  the  con- 
tract cannot  be  enforced  in  either  place.  Hyde  v.  Goodnow,  3 
Oomst.,  267.  Where  there  is  a  usurious  agreement  upon  the  loan 
of  money,  it  is  immaterial  whether*  the  unlawful  excess  be 
actually  paid,  or  only  promised  to  be  paid;  in  either  case  the  con- 
tract is  void.  Hammond  v.  Hopping,  13  Wend.,  505.  Where  a 
note  or  other  instrument  is  made,  which  on  its  face  reserves  law- 
ful interest,  it  may  be  shown  that  an  other  contract  was  made  in 
writing,  or  by  parol,  at  the  same  time,  which  promised  to  pay  an 
additional  sum  as  interest ;  and  if  this  is  established,  such  note  or 
instrument  will  be  void  for  usury.  Austin  v.  Fuller,  12  Barb., 
360 ;  Macomber  v.  Dunham,  8  Wend.,  550 ;  Merrills  v.  Law,  9 
Oow.,  65;  Law  v.  Merrills,  6  Wend.,  268.  The  nature  of  a 
usurious  contract  to  extend  the  time  of  payment  of  a  debt,  and 
its  effect  in  discharging  a  surety,  has  been  explained.  Ante,  571. 
No  custom  or  usage  can  render  a  transaction  lawful,  if  it  falls ' 
within  the  prohibition  of  the  statute  relating  to  usury.  The 
statute  is  paramount,  and  it  will  render  every  contract  void 
which  is  made  in  violation  of  its  provisions,  no  matter  how 
numerous  the  instances,  or  how  common  the  practice  of  disre- 
garding it.  Pratt  v.  Adams,  7  Paige,  617;  Dunham  v.  Dey,  13 
Johns.,  40 ;  Dunham  v.  Gould,  16  Johns,  367 ;  Bank  of  Utica  v. 
Wager,  2  Cow.,  712. 

The  devices  which  are  employed  for  the  purpose  of  evading  the 
usury  laws  are  so  numerous  that  no  attempt  need  be  made  to 
enumerate  or  classify  them.  The  books  of  reports  abound  with 
cases  which  show  the  perseverance  and  the  ingenuity  of  those 
who  have  vainly  attempted  to  evade  or  to  disregard  the  settled 
law.  The  statute  is  plain,  and  no  one  need  violate  its  provisions. 
But,  whenever  any  person  attempts  to  take  usurious  premiums 
for  the  loan  or  forbearance  of  money,  his  conduct  is  liable  to  be 
examined  by  a  jury,  or  by  a  court  sitting  in  their  place ;  and  if, 
upon  the  evidence  given,  it  is  proved  that  a  usurious  premium  has 
been  taken  or  received,  or  has  been  agreed,  to  be  taken  or  received, 
either  directly  or  indirectly,  it  is  the  province  and  the  duty  of  such 
jury  or  court  to  declare  the  facts  as  they  truly  are ;  and,  upon  such 
finding  of  facts,  the  court  will  adjudge,  as  a  matter  of  law,  that 
the  contract  is  void.  White  v.  Stillman,  11  E.  P.  Smith,  541 ;  Gat- 
lin  v.  Gunter,  1  Kern.,  368;  Sizer  v.  Miller,  1  Hill,  227;  Rockwell 
v.  Charles,   2  Hill,  499;    Conger  v.   Tradesman's  Bank,  Hill   & 
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Denio,  34;  Doe  v.  Brown,  Holt's  N.  P.  295;  Doe  v.  Gooeh,  3  Barn. 
&  Aid.  664.  The  cases  which  are  to  be  decided  by  a  jury  or 
by  the  court  upon  questions  of  fact,  are  those  in  which  the  con- 
tract does  not  show  usury  on  its  face.  For,  in  those  cases  in  which 
the  contract  is  usurious  by  its  very  terms  and  upon  the  face  of  the 
contract,  it  will  be  adjudged  void  by  the  court  as  a  matter  of  law, 
whenever  the  question  is  properly  before  such  court.  Ante,  560. 
Every  pledge,  mortgage,  or  assignment  of  property,  which  is  made 
upon  a  usurious  consideration  and  agreement,  as  a  security  for  a 
loan  of  money,  is  absolutely  void ;  and  the  person  who  thus  pledged, 
mortgaged,  or  assigned  it,  may  recover  the  property  in  an  action 
of  replevin,  or  its  value  in  an  action  of  trover.  Scliroejypel  v.  Corn- 
ing, 2  Seld.,  107 ;  Schroeppel  v.  Corning,  5  Denio,  236.  But,  where 
there  is  an  existing  usurious  debt,  and  the  debtor  voluntarily  sells 
and  delivers  personal  property  to  the  creditor  in  payment  of  such 
debt,  an  action  of  trover  cannot  be  maintained  to  recover  the 
value  of  such  property ;  nor  can  any  other  action  be  maintained 
by  the  debtor  against  the  creditor,  except  an  action  under  the 
statute  to  recover  the  value  of  the  property  so  sold,  or  the  money 
paid  on  a  usurious  agreement.  Ante,  560,  §  3;  AcMey  v.  Finch,  7 
Cow.,  290;  Schroeppelv.  Corning,  10  Barb.,  576;  S.  C,  2  Seld.,  107. 

The  statute  which  limits  the  right  of  the  debtor  to  sue  within 
one  year,  ante,  560,  §  3,  relates  to  those  cases  only  in  which  a  pre- 
existing usurious  debt  has  been  paid;  and,  if  the  property  was 
delivered  at  the  time  of  making  the  usurious  loan,  or  if  money 
was  usuriously  paid  at  that  time,  an  action  of  trover,  &c,  will 
lie  to  recover  the  value  of  the  property,  or  an  action  may  be 
maintained  to  recover  the  money  paid.  lb. 

The  rules  of  pleading  and  of  evidence  in  cases  relating  to 
usury  will  be  discussed  in  their  appropriate  place,  and  the  impor- 
tant cases  will  be  noticed,  so  far  as  it  will  be  proper  to  do  so,  in 
this  work. 

CHAPTER  XL 

INSURANCE. 

SECTION  I. 

Actions  upon  insurance  policies  are  not  very  frequent  in  jus- 
tice's courts.  But,  since  there  are  some  cases  in  which  such 
actions  may  be  brought  in  these  courts,  a  very  brief  notice  of  the 
law  may  be  desirable. 

Where  the  property  insured  is  mortgaged,  and  the  policy  is 
procured,  and  the  premium  paid,  by  the  mortgagor,  but  the  loss, 
if  any,  is  payable  to  the  mortgagee,  the  mortgagor  cannot  main- 
tain an  action  in  his  own  name  as  sole  plaintiff,  for  the  recovery 
of  the  money  due  on  the  policy,  without  alleging  in  the  com 
plaint  that  the  mortgagee  has  been  fully  paid,  and  has  ceased  to 
have  any  interest  in  the  policy.  Funis  v.  Harmony  Fire  Ins.  Co., 
3  Bosw.,  516.  If  the  mortgage  debt  has  not  been  paid,  the  mort- 
gagee ought  to  be  joined  as  a  co-plaintiff,  or  he  ought  to  sue  in 
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his  own  name  alone.  lb.  If  the  mortgagee  refuses  to  do  either 
he  may  be  made  a  defendant ;  but  the  complaint,  in  that  case 
must  show  the  facts  why  he  is  thus  made  defendant.  lb. 

In  an  action  by  an  assignee  of  a  policy,  or  of  a  right  to  recover 
the  money  due  for  the  loss,  it  will  not  be  sufficient  for  the  plain- 
tiff to  allege  his  interest  in  the  subject  matter  of  the  action,  and 
of  the  assignment  thereof,  in  general  terms,  without  stating 
details  as  to  either.  Fowler  v.  N.  Y.  Indemnity  Ins.  Co.,  12  E.  P. 
Smith,  422,  reversing  S.  C,  23  Barb.,  143."  It  is  not  necessary, 
in  a  complaint,  for  the  plaintiff  to  negative  a  breach  of  the  con- 
ditions of  the  policy,  on  his  part ;  such  breach,  if  one  is  alleged 
by  the  defendant,  is  a  matter  of  defense  to  be  set  up  by  him. 
Hunt  v.  Hudson  River  Fvre  Ins.  Co.,  2  Duer,  481. 

Whenever  an  insurance  company  allows  a  claim,  the  money  is 
due  from  the  company,  although  by  the  terms  of  the  allowance 
of  the  claim  the  payment  be  postponed  for  a  specified  time ; 
and,  at  the  expiration  of  that  time,  an  action  may  be  brought  for 
the  recovery  of  the  money.  JJtica  Ins.  Co.  v.  American  Mutual 
Ins.  Co.,  16  Barb.,  171.  And  the  act  of  April  10th,  1849,  does 
not  extend  the  time  for  the  payment  of  such  money.  lb.  A  loss 
becomes  due  when  the  property  is  destroyed,  or  at  any  rate,  when 
the  requisite  proofs  are  furnished.  It  was  not  the  intention  of 
the  statute,  above  cited,  to  extend  the  time  of  payment  for  two 
months  after  the  money  has  become  due  by  the  terms  of  the 
policy.  lb.  The  only  effect  of  that  provision  is,  to  fix  the  time 
when  the  loss  should  be  payable  in  cases  in  which  the  parties 
have  omitted  to  fix  such  time  by  the  terms  of  their  contract.  lb. 

If  there  is  a  discrepancy  or  a  repugnancy  between  the  written 
and  the  printed  portion  of  the  policy,  the  written  portion  will 
prevail  over  the  printed  part.  Harper  v.  Albany  Mutual  Ins.  Co., 
3  E.  P.  Smith,  194.b 

Where  the  stock  in  trade  of  a  manufacturer  is  insured,  the  policy 
is  construed  to  imply  a  license  to  him  to  keep  on  hand  and  use 
all  such  articles  as  are  necessary,  and  such  as  are  ordinarily  used 
in  the  manufacture  of  such  articles  as  are  insured,  notwithstand- 
ing the  policy  may  prohibit  in  its  printed  terms  the  use  or  keeping 
of  such  articles.  Bryant  v.  PougTikeepsie  Mutual  Ins.  Co.,  3  E.  P. 
Smith,  200;  Harper  v.  Albany  Mutual  Ins.  Co.,  Id.,  194;  Har- 
per v.  N.  Y.  City  Ins.  Co.,  8  E.  P.  Smith,  441. 

The  complaint  ought  to  show  that  the  plaintiff  had  an  insurable 
interest  in  the  property  insured  at  the  time  of  making  the  con- 
tract of  insurance,  otherwise  the  policy  would  be  void  under  the 
statute  as  a  wager  policy.  Williams  v.  Ins.  Co.  of  North  America, 
9  How.,  365 ;  and  see  Muse  v.  Mutual  Benefit  Life  Ins.  Co.,  9  E. 
P.  Smith,  516. 

A  mortgagor  who  mortgages  property  by  a  chattel  mortgage, 
has  an  insurable  interest  by  reason  of  his  right  to  the  equity  of 
redemption.  Allen  v.  Franklin  Fire  Ins  Co.,  9  How.,  501.  A 
sheriff  or  a  constable  who  has  taken  personal  property  into  his  pos- 
session by  virtue  of  an  attachment,  replevin  process,  execution, 

(o)  Note  278.        (6)  Hayward  v.  Northwestern  Ins.  Co.,  19  Abb.,  116 
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or  other  legal  process,  has  a  special  property  therein,  which  gives 
him  an  insurable  interest.  White  v  Madison,  12  B.  P.  Smith,  117. 
And  a  deputy  sheriff  as  such,  is  authorized  without  a  special 
power  for  that  purpose,  to  insure  such  property  in  the  name  and 
on  behalf  of  his  principal.  lb. 

Where  goods  are  sold  on  an  execution,  at  a  sheriff's  or  a  con- 
stable's sale,  the  purchaser  may  recover  the  value  of  the  property 
if  lost  by  fire,  in  a  case  where  such  property  was  insured  at  the 
time  of  the  sale,  and  where  the  company  subsequently  to  such  sale 
gave  their  consent  to  an  assignment  of  the  policy  to  the  purchaser. 
Hooper  v.  Hudson  River  Fire  Ins.  Go.,  3  E.  P.  Smith,  424. 

Where  a  policy  upon  goods  and  chattels  covers  "the  property 
of  the  insured  or  held  by  him  in  trust,"  the  person  insured  may 
recover  the  value  of  property  intrusted  to  him  for  the  purposes 
of  being  manufactured ;  and  he  may  recover  the  full  value  of  the 
entire  property,  without  being  limited  to  his  interest  therein. 
Stillwell  v.  Staples,  5  E.  P.  Smith,  401. 

An  insurance  effected  by  one  partner  on  partnership  property, 
although  made  in  his  own  name,  and  expressed  to  be  on  his  sole 
account,  will  protect  his  undivided  interest  so  as  to  enable  him 
to  recover  the  amount  of  that  interest,  in  case  there  is  a  loss. 
Irving  v.  Excelsior  Fvre  Ins.  Co.,  1  Bosw.,  508;  Sharp  v.  Whipple, 
lb.,  557. 

Where  a  policy  has  been  assigned  as  a  collateral  security,  and 
an  action  is  brought  by  the  assignee,  the  complaint  ought  to 
show  on  its  face  that  the  assignee  had  an  interest  in  the  pro 
perty  insured  at  the  time  of  the  loss,  or  it  will  be  demurrable. 
Peabody  v.  Washington  Go.  Mutual  Ins.  Co.,  20  Barb.,  339.a  The 
assignor  of  the  policy  is  the  real  owner  of  the  property  in  such  a 
case,  subject  only  to  the  rights  of  the  assignee  to  the  payment  of 
his  debt,  and  in  case  of  a  loss,  the  assignor  may  recover  against, 
the  company  to  the  extent  of  the  loss.  lb. 

An  agreement  for  insurance  which  is  perfected  by  an  acceptance 
of  the  risk,  and  the  payment  of  the  premium  to  the  company's 
agent  is  valid,  and  it  is  binding  upon  the  company,  which  is  liable 
in  case  of  loss,  even  though  such  loss  occurs  before  the  actual 
delivery  of  the  policy  to  the  insured.  Whitalcer  v.  Farmers'  Union 
Ins.  Go.,  29  Barb.,  312;  Chase  v.  Hamilton  Mutual  Ins.  Co.,  22 
Barb.,  527.b  The  reversal  of  the  latter  case  in  the  6  E.  P.  Smith, 
52,  does  not  affect  this  question. 

In  such  a  case  it  is  not  necessary  to  obtain  a  policy  before 
an  action  can  be  maintained.  After  the  loss  he  may  maintain  an 
action  upon  the  agreement  and  the  loss,  and  recover  a  judgment 
for  the  amount  actually  due.  Rockwell  v.  Hartford  Fire  Ins.  Co., 
4  Abb.,  179;  Perkins  v.  Washington  Ins.  Co,,  4  Cow.,  645;  and 
see  Lightbody  v.  North  American  Ins.  Co.,  23  Wend.,  25,  18. 

In  the  absence  of  any  stipulation  to  the  contrary,  every  insurer 
against  fire,  takes  the  risk  which  is  incident  to  making  necessary 
repairs  to  the  insured  property.  Townsend  v.  Northwestern  Ins. 
Co.,  4  E.  P.  Smith,  168.    This  risk  is  not  affected,  nor  is  it 

(a)  Note  279.        (6)  Note  280, 
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obviated  by  a  clause  in  the  policy,  which  declares  that  such  policy 
shall  be  void  if  the  premises  are  so  occupied  as  to  render  the  risk 
more  hazardous  than  it  was  at  the  time  of  insuring ;  because 
making  repairs  is  not  a  mode  of  occupying.  Io. 

Statements  which  are  made  in  an  application  for  insurance, 
where  they  are  material  in  relation  to  the  risk  or  any  part  of  it, 
will  be  considered  in  the  nature  of  a  warranty  ;  and  therefore  if 
they  are  untrue,  the  policy  issued  upon  them  will  be  entirely 
void.  Smith  v.  Empvre  Ins.  Co.,  25  Barb.,  497  ;  Chaffee  v.  Catta- 
raugus Co.  Mutual  Ins.  Co.,  4  E.  P.  Smith,  376 ;  Brown  v.  Same, 
Id.,  385 ;  Murdoch  v.  Clienango  Co.  Mutual  Ins.  Co.,  2  Oomst., 
210 ;  Wilson  v.  Herkimer  Co.  Mutual  Ins.  Co.,  2  Seld.,  53 ;  Wall 
v.  East  River  Mutual  Ins.  Co.,  3  Seld.,  370.a 

If  the  conditions  of  a  policy  of  insurance  prohibit  the  storing 
of  certain  specified  articles,  in  the  buildings  insured,  a  violation 
of  the  conditions  will  render  the  policy  void ;  but,  a  mere  tem- 
porary or  casual  deposit  of  such  articles  in  the  building  will  not 
invalidate  the  policy.  Hynds  v.  Schenectady  Co.  Mutual  Ins.  Co., 
1  Kern.,  554. 

The  conditions  annexed  to  a  policy  are  parcel  of  the  contract, 
and  have  the  same  effect  as  though  in  the  body  of  it ;  and  where 
a  condition,  thus  forming  part  of  a  policy,  is  not  complied  with, 
the  plaintiff  cannot  recover.  Jube  v.  Brooklyn  Fire  Ins.  Co.,  28 
Barb.,  412 ;  Jennings  v.  Chenango  Co.  Mutual  Ins.  Co.,  2  Denio, 
75 ,  Murdoch  v.  Same,  2  Oomst.,  210.  So  a  violation  of  any  of 
such  conditions  will  avoid  the  policy,  and  prevent  a  recovery  upon 
it.  16. 

A  violation  of  the  conditions  of  a  policy  renders  it  void,  and 
it  is  entirely  immaterial  whether  the  acts  constituting  such  viola- 
tion caused  the  loss  or  not ;  and  a  removal  of  the  property  or 
articles,  or  a  cessation  of  the  performance  of  the  acts,  constitut- 
ing such  violation,  will  not  revive  a  policy  once  forfeited,  unless 
the  insurer  by  bis  acts  waives  the  forfeiture,  or  unless  both  par- 
ties consent  to  a  renewal  of  the  risk.  Mead  v.  Northwestern  Ins. 
Co.,  3  Seld.,  530,  533,  535,  536. 

Where  a  policy  has  been  rendered  void  by  the  acts  of  the 
insured,  by  violating  the  terms  and  conditions  of  such  policy, 
there  can  be  no  revival  or  renewal  of  it,  unless  it  is  done  by  some 
written  instrument  which  is  executed  in  the  same  manner  as  the 
original  instrument.  Spitzer  v.  St.  Mark's  Ins.  Co.,  6  Duer,  6 ; 
and  see  Trustees,  Sec,  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co., 
5  E.  P.  Smith,  305. 

Clauses  or  stipulations  in  a  policy  which  involve  a  forfeiture 
on  the  part  of  the  insured,  will  be  strictly  construed ;  and  slight 
evidence  of  a  waiver  of  such  terms  or  stipulations  will  operate 
to  defeat  their  effect.  Ripley  v.  JEtna  Ins.  Co.,  29  Barb.,  552.b 

If  a  policy  has  been  rendered  void  by  a  violation  of  its  condi- 
tions by  the  insured,  yet  if  the  company,  with  a  full  knowledge 
of  such  fact,  subsequently  assesses  the  premium  note  of  the 
insured,  and  collects  and  receives  the  assessment,  this  will  estop 

(o)  Note  281.        (b)  Note  282. 
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the  company  from  setting  up  the  forfeiture,  and  it  will  be  liable 
for  any  loss  subsequently  occurring  during  the  life  of  such  policy. 
Viall  v.  Genesee  Mutual  Ins.  Co.,  19  Barb.,  440 ;  Frost  v.  Sara- 
toga Mutual  Ins.  Co.,  5  Denio,  154. 

So,  where  an  insurance  company  renews  a  policy,  and  accepts 
the  renewal  premium,  after  knowledge  that  the  insured  property 
was  so  used  as  to  avoid  the  policy,  it  will  be  estopped  from 
setting  up  such  acts  as  a  forfeiture  of  the  policy  so  renewed. 
Liddle  v.  Market  Fire  Ins.  Co.,  4  Bosw.,  179, 188,  and  cases  cited. 

Where  the  conditions  of  a  policy  provide  that  any  action  to  re- 
cover for  a  loss  must  be  commenced  within  a  specified  time  after 
the  proofs  of  loss  are  completed  and  filed,  and  that  no  action 
shall  be  maintained  if  commenced  after  that  time,  such  condition 
is  valid;b  but,  if  the  company,  by  its  duly  authorized  agents,  pre- 
vents an  action  from  being  commenced  within  that  time,  such 
defense  will  not  be  available.  Ames  v.  N.  Y.  Union  Ins.  Co.,  4 
Kern.,  254. 

In  the  case  last  cited,  the  insured  was  induced  to  defer  bringing 
an  action  within  the  limited  time,  by  the  representations  of  the 
secretary  of  the  company  to  him,  that  the  time  would  not  expire 
until  a  specified  day,  which  was  in  fact  a  day  after  the  limited 
time. 

A  clause  in  a  policy  of  insurance  which  is  already  in  existence 
and  operation,  that  no  insurance,  whether  original  or  continued, 
should  be  considered  as  binding  until  the  actual  payment  of  the 
premium,  and  a  written  indorsement  thereof  made  on  such  policy, 
or  a  receipt  for  the  premium  given,  does  not  invalidate  a  subse- 
quent parol  agreement  that  such  policy  shall  be  renewed  from 
year  to  year,  without  paying  the  premium  at  the  time  of  such 
renewal,  but  that  such  premium  shall  be  paid  on  demand;  and 
where  such  renewals  are  made  from  year  to  year,  and  the  pre- 
mium paid  on  demand,  the  company  will  be  liable  upon  such 
policy.  Trustees  of  First  Baptist  Church  v.  Brooklyn  Fire  Ins. 
Co.,  5  B.  P.  Smith,  305;  8.  C,  18  Barb.,  69. 

Such  a  clause  is  one  which  is  inserted  for  the  benefit  of  the 
insurer,  and  he  may  waive  it  if  he  chooses.  6-oit  v.  National  Pro- 
tection Ins.  Co.,  25  Barb.,  189.  Such  waiver  may  be  established  by 
an  express  agreement,  or  it  may  be  inferred  from  the  circumstances 
proved  on  the  trial,  and  it  may  be  made  by  the  managers  of  the 
company  or  by  a  duly  authorized  agent.  lb.  A  general  agent 
of  the  company  who  is  authorized  to  make  contracts  of  insurance 
for  it,  may  waive  such  payment  and  bind  the  company.  lb. ;  Shel- 
don v.  Atlantic  Fire  and  Marine  Ins.  Co.,  12  E.  P.  Smith,  460.a  The 
acknowledgement  in  a  fire  policy  of  the  receipt  of  the  premium, 
does  not  estop  the  insurer  from  showing  that  it  has  not  been  paid; 
it  is  evidence,  but  not  conclusive.  lb. 

Where  the  application  for  insurance  is  drawn,  and  the  measure- 
ments and  survey  are  made  by  a  duly  authorized  agent  of  the 
insurers,  and  the  applicant  for  insurance  does  nothing  but  sign 
such  application,  without  even  examining  its  correctness,  he  wir 

(o)  Note  283.         {b)  SJote  284, 
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not  be  bound  by  the  statements  therein  contained:  and  the 
insurers  will  be  estopped  from  controverting  the  truth  of  such 
statements.  Plumb  v.  Cattaraugus  Co.  Mutual  Ins.  Co.,  4  E.  P. 
Smith,  392. 

But,  if  the  application  for  insurance  provides  that  the  insurer 
shall  not  be  bound  by  any  acts  or  statements  made  to  any  agents, 
or  by  them,  unless  such  statements  are  contained  in  the  appli- 
cation, the  knowledge  of  such  agent  of  any  facts  not  stated  in 
the  application,  will  not  bind  the  company  in  the  absence  of 
fraud,  or  in  case  the  applicant  was  not  prevented  from  having 
such  statement  so  inserted  therein.  Chase  v.  Ha/milton  Ins.  Co., 
6  E.  P.  Smith,  52. 

But,  if  the  applicant  employs  an  agent  of  the  insurer  to  draw 
up  his  application  for  insurance,  such  applicant  will  be  bound  by 
the  erroneous  statements  inserted  by  such  agent  in  the  appli- 
cation, even  if  it  is  done  without  the  knowledge  of  such  applicant. 
Smith  v.  Empire  Ins.  Co.,  25  Barb.,  497.  No  person  is  permitted 
to  act  in  the  capacity  of  agent  for  both  parties;  and  a  contract 
of  insurance  so  made,  may  be  set  aside  by  either  party.  N.  T. 
Central  Ins.  Co.  v.  National  Protection  Ins.  Co.,  4  Kern.,  85 ; 
ante,  239.  , 

An  insurance  company  which  authorizes  one  of  its  general 
agents  to  receive  applications  for  insurance,  which  are  to  be  sub- 
mitted to  the  company  for  its  approval,  but  to  be  binding  upon 
it  until  its  disapproval  is  communicated  to  the  insured,  will  be 
bound  by  an  agreement  of  such  agent  to  extend  a  policy,  where 
a  loss  occurs  before  such  disapproval,  or  before  such  notice  is 
given  to  the  insured.  Leeds  v.  Mechanics  Ins.  Co.,  4  Seld.,  351. 

But,  where  a  local  agent  is  appointed,  who  is  authorized  by  a 
written  appointment,  as  a  regularly  appointed  agent  and  sur- 
veyor of  the  company,  and  who  is  duly  authorized  to  take  appli- 
cations for  insurance,  he  may  take  such  applications,  but  he  has 
no  legal  authority  to-  bind  the  company  by  an  approval  of  a 
subsequent  policy  of  insurance  issued  by  an  other  company. 
Wilson  v.  Genesee  Mutual  Ins.  Co.  4  Kern.,  418  ;  Mellen  v.  Ham- 
ilton Fire  Ins.  Co.,  3  E.  P.  Smith,  609  ;  S.  C,  5  Duer,  101.  But, 
it  has  been  held  that  a  verbal  notice  to  such  an  agent  of  a  prior 
insurance  upon  the  same  property,  is  valid,  and  will  bind  the 
company.  Sexton  v.  Montgomery  Go.  Mutual  Ins.  Co.,  9  Barb., 
191 ;  McEwen  v.  Same,  5  Hill,  101. 

Policies  of  insurance  generally  contain  a  clause  that  in  case  of 
loss,  the  insured  shall  forthwith  give  notice  thereof  to  the 
company.  In  one  case  where  the  policy  contained  such  a  clause, 
the  loss  occurred  on  the  20th  of  May,  1852,  and  in  an  action  upon 
the  policy,  the  complaint  alleged,  "  that  as  soon  as  possible  after 
said  fire,  that  is  to  say,  on  the  24th  day  of  May,  1852,  the  plain- 
tiffs gave  notice  to  the  defendants,"  and  this  allegation  was  held 
to  authorize  proof  that  the  proper  notice  was  given  on  the  21st 
day  of  May,  1852.  Hovey  v.  American  Mutual  Ins.  Co.,  2  Duer, 
554.    And  such  a  notice,  if  duly  given,  will  satisfy  this  clause  ic 
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the  policy.  lb.  In  an  other  case,  the  policy  required  that  "  im- 
mediate" notice  of  the  loss  should  be  given.  The  office  of  the 
company  was  located  in  the  city  of  New  York,  and  the  plaintiff 
resided  in  the  city  of  Buffalo,  where  the  property  was  insured  by 
an  agent  of  the  company  residing  there.  The  loss  occurred  on 
Saturday  night,  between  New  York  and  Albany,  and  the  plain- 
tiff was  notified  thereof  by  telegraph,  on  Sunday  or  Monday ; 
and  as  early  as  Monday,  the  agent  of  the  company  at  Buffalo 
was  notified  by  the  plaintiff  of  the  loss,  and  the  company  were 
notified  thereof  by  such  agent  on  Tuesday ;  and  this  was  held  to 
be  a  sufficient  compliance  with  the  terms  of  the  policy.  Savage  v. 
Corn  Exchange  Fire  &  Inland  Nav.  Ins.  Co.,  4  Bosw.,  1.  So,  in 
a  case  where  the  policy  required  notice  of  loss  to  be  given  "  forth- 
with;" the  loss  occurred  on  the  15th  day  of  June,  the  insured 
first  knew  of  it  on  the  18th,  and  they  sent  written  notice  thereof 
to  the  company,  by  mail,  on  the  23d  of  the  same  month,  and  this 
was  held  to  be  sufficient.  N.  Y.  Central  Ins.  Co.  v.  National  Pro- 
tection Ins.  Co.,  20  Barb.,  468.  The  reversal  of  this  case,  4  Kern., 
85,  was  upon  an  other  ground.  The  object  of  such  a  clause  is  to 
require  the  party  insured  to  give  notice  to  the  company  of  his 
loss  with  due  diligence.  Inman  v.  Western  Fire  Ins,  Co.,  12 
Wend.,  452.  And  therefore,  a  notice  of  loss  given  on  the  2d  of 
April,  when  the  fire  occurred  on  the  23d  day  of  February,  pre- 
ceding, is  not  sufficient.  lb.  The  complaint  in  such  an  action 
should  allege  that  the  notice  was  given  forthwith,  or  in  similar 
language;  and  the  question  whether  such  notice  was  properly 
and  legally  given,  will  be  determined  at  the  trial  on  all  the  evi- 
dence introduced.  lb. 

In  case  of  a  loss  by  fire,  the  insured  is  required  to  deliver  a 
just  and  true  account  of  his  loss,  as  a  part  of  the  preliminary 
proofs  required  by  the  policy,  and  no  action  can  be  maintained 
until  this  was  done,  unless  there  is  a  waiver  of  it  by  the  com- 
pany. Irving  v.  Excelsior  Fire  Ins.  Co.,  1  Bosw.,  507.  The 
insured  is  bound  by  the  statement  which  he  thus  furnishes,  and 
he  cannot,  on  the  trial,  impeach  its  truth,  nor  can  he  recover  upon 
evidence  which  shows  a  state  of  facts  different  from  that  made  in 
such  statement.  lb. 

The  insured  is  bound  to  comply  with  the  conditions  contained 
in  the  policy  ;a  and  where  a  part  of  those  conditions  are  that  the 
insured  shall,  if  required  by  the  insurers,  produce  and  exhibit  his 
books  of  account  and  other  vouchers  to  the  insurer  or  his  agents, 
at  the  office  of  the  insurer,  and  also  permit  copies  thereof  to  be 
made,  the  insured  must  comply  with  such  conditions,  and  if  he 
refuses  to  do  so,  after  a  proper  demand  made  by  the  insurer  or 
his  agent,  he  cannot  recover.  Jube  v.  Brooklyn  Fire  Ins.  Co.,  28 
Barb.,  412. 

Compliance  with  such  conditions  will  in  some  cases  be  excused. 

And  where  such  books,  papers,  accounts  and  vouchers  are  burned 

by  the  fire  which  causes  the  loss,  the  insured  will  not  be  required 

to  do  more  than  to  furnish  the  best  sworn  statement  of  the  facts 

Wait         74  (°)  NoTE  285, 
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which  he  is  able  to  make  or  furnish.  Bumstead  v.  Dividend  Mutual 
Ins.  Co.,  2  Kern.,  81 ;  Norton  v.  Rensselaer  and  Saratoga  Ins.  Co., 
7  Oow.,  645;  McLaughlin  v.  Washington  Co.  Mutual  Ins.  Co.,  23 
Wend.,  525.  In  such  cases  all  that  is  required  is  that  as  particular 
a  statement  shall  be  made  of  the  loss  as  the  case  will  admit,  and  a 
gross  estimate  of  the  amount  will  then  be  sufficient.  lb. 

The  preliminary  proofs  need  not  follow  the  precise  language 
of  the  policy ;  and  where  a  certificate  of  some  third  person  is 
required  as  to  his  belief  in  the  fairness  of  the  loss,  and  of  the 
character  of  the  insured,  this  certificate  need  not  be  drawn  in 
the  precise  language  of  the  policy ;  it  will  be  sufficient  if  the 
words  used  evidently  mean  the  same  thing.  Etna  Fire  Ins.  Co. 
v.  Tyler,  16  Wend.,  385,  402;  S.  C,  12  Wend.,  507;  Twrley  v. 
North  American  Fire  Ins.  Co.,  25  Wend.,  374. 

If  the  preliminary  proofs  furnished  are  defective  or  objection- 
able, the  insurer  ought  to  point  out  the  defects  or  state  his 
objections  at  the  time  they  are  presented,  so  as  to  enable  the 
insured  to  correct  them,  or  to  supply  any  deficiency,  if  that  is 
requisite,  and  if  the  insurer  neglects  or  refuses  to  do  this,  or  if  he 
puts  his  refusal  to  pay  the  loss  upon  some  other  ground,  he  will 
be  bound  by  the  position  assumed,  and  on  the  trial  he  will  not  be 
permitted  to  urge  any  objections  but  those  thus  taken.  Yos  v. 
Robinson,  9  Johns:,  192 ;  O'Niel  v.  Buffalo  Fire  Ins.  Co.,  3  Oomst., 
122 ;  Bodle  v.  Chenango  Mutual  Ins.  Co.,  2  Oomst.,  53 ;  Bil- 
brough  v.  Metropolis  Ins.  Co.,  5  Duer,  587  ;  Peacoclc  v.  N.  Y.  Life 
Ins.  Co.,  1  Bosw.,  338 ;  S.  C,  6  E.P.  Smith,  293 ;  Miller  v.  Eagle 
Life  and  Health  Insurance  Co.,  2  E.  D.  Smith,  268 ;  Savage  v. 
Corn  Exchange  Fire  and  Inland  Nav.  Ins.  Co.,  4  Bosw.,  1. 

A  policy  may  contain  a  clause  which  prohibits  a  transfer  of 
such  policy  or  of  any  interest  in  it,  or  of  the  property  insured, 
and  such  clause  be  valid  and  obligatory ;  but  after  a  Joss  has 
occurred,  the  insured  may  transfer  his  right  of  recovery  against 
the  insurer  without  in  any  manner  violating  such  clause,  or  in 
any  manner  affecting  ^he  right  of  such  assignee  to  recover.  Mel- 
len  v.  Hamilton  Fire  Ins.  Co.,  3  E.  P.  Smith,  609  ;  S.  C,  5  Duer, 
101;  Goit  v.  National  Protection  Ins.  Co.,  25  Barb.,  189;  Court- 
ney v.  N.  Y.  City  Ins.  Co'.,  28  Barb.,  116.  These  cases  seem  to 
overrule  Bey  v.  PoughTceepsie  Mutual  Ins.  Co.,  23  Barb.,  623. 

Where  the  policy  requires  that  the  insured  shall  give  notice  to 
the  insurer  of  any  subsequent  insurance  upon  the  same  property, 
this  condition  must  be  complied  with,  or  the  policy  will  be  void 
from  the  time  of  making  such  subsequent  insurance ;  and  actual 
notice  of  such  subsequent  insurance  to  an  ordinary  insurance 
agent  of  the  insurer  will  not  be  a  sufficient  compliance  with  the 
condition.  Wilson  v.  Genesee  Mutual  Ins.  Co.,  4  Kern.,  418. 

The  insured  is  bound  to  give  such  notice  to  his  insurers  not- 
withstanding the  subsequent  insurer  would,  upon  the  facts  exist- 
ing, be  authorized  to  avoid  such  subsequent  policy.  Bigler  v.  N. 
Y.  Central  Ins.  Co.,  20  Barb.,  635 ;  S.  C,  8  E.  P.  Smith,  402. 

But,  merely  taking  a  renewal  of  a  policy  of  insurance  which 
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was  existing  at  the  time  of  insurance,  and  which  was  mentioned 
in  the  application  of  insurance,  is  not  such  an  other  insurance  as 
to  require  notice.  Brown  v.  Cattaraugus  Co.  Mutual  Ins.  Co.,  4 
E.  P.  Smith,  385. 

If  the  notice  as  to  such  subsequent  insurance  is  correct  as  to 
the  amount,  an  accidental  error  in  stating  the  name  of  the  sub- 
sequent insurer  will  not  affect  the  policy.  Benjamin  v.  Saratoga 
Co.  Mutual  Fire  Ins.  Co.,  3  E.  P.  Smith,  415. 

A  policy  of  insurance  upon  a  "  steam  saw  mill"  embraces  the 
whole  thing  ;  the  whole  mill  with  its  apparatus ;  and  it  does  not 
mean  merely  the  building  itself,  but  includes  the  whole  machinery 
necessary  to  make  it  a  steam  saw  mill  in  all  its  parts.  Bigler  v. 
N.  T.  Central  Ins.  Co.,  20  Barb.,  635 ;  S.  C,  8  E.  P.  Smith,  402. 

But  the  policy  will  not  cover  articles  which  are  not  some  part 
of  the  property  insured.  And,  therefore,  a  policy  upon  a  vessel 
upon  the  stocks,  in  the  course  of  construction,  will  not  cover 
timbers  not  united  to  the  keel  or  structure  thereon,  although 
they  are  intended  to  be  used,  and  are  completely  prepared  for 
use,  in  its  framework,  and  are  lying  in  the  yard  in  the  proper 
place  to  be  conveniently  used  for  that  purpose,  and  are  valueless 
for  use  in  any  other  vessel.  Hood  v.  Manhattan  Fire  Ins.  Co.,  1 
Kern.,  532.  But  such  policy  will  cover  the  vessel  or  structure, 
as  it  is  made  from  time  to  time  on  the  stocks.  lb.  The  policy 
will  cover  such  losses  as  are  consequential  upon  the  occurrence 
of  the  fire ;  and,  therefore,  such  policy  covers  insured  property 
which  is  stolen  during  its  removal  from  a  burning  building.  Til- 
ton  v.  Hamilton  Fire  Ins.  Co.,  1  Bosw.,  367.  The  case  contains 
an  interesting  discussion  upon  the  question,  and  it  reviews  numer- 
ous authorities. 


SECTION  n. 

INSURANCE   PREMIUM   NOTES. 

It  is  not  intended  in  this  short  sketch  to  write  a  treatise  upon 
the  law  of  insurance.  But  actions  upon  premium  notes  are  so 
frequent,  that  a  brief  review  of  some  of  the  prominent  and  more 
recent  cases  upon  that  subject,  may  be  convenient  for  those  who 
have  not  access  to  the  reports  of  the  state  courts.  The  statutes 
relating  to  fire  insurance,  will  be  found,  2  E.  S.,  753,  to  780,  5th 
ed.  The  general  nature  and  object  of  insurance  companies  and 
of  premium  notes,  are  usually  well  understood.  In  the  organiza- 
tion of  such  companies,  it  is  the  intention  of  the  statute  that  all 
stock  notes,  and  all  premium  notes,  shall  be  held  as  a  security 
for  the  payment  of  all  just  losses  which  may  be  sustained  by  any 
of  the  members  of  the  company.  2  E.  S.,  757,  §  44,  5th  ed ;  lb., 
776,  §§  91,  92;  II.,  778,  §  103. 

The  intention  of  the  statute  is  observed  by  the  courts,  and  they 
always  enforce  the  payment  of  such  notes,  when  that  can  be  done 
in  accordance  with  law.  But,  in  such  cases,  the  companies  are 
acting  under  a  special  and  limited  authority,  and  they  must 
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therefore,  comply  with  the  requirements  of  the  statute  if  they 
would  enforce  the  payment  of  premium  notes. 

A  premium  note  which  is  payable  "in  such  portions,  and  at 
such  time  or  times  as  the  directors  of  the  company  may,  agreeably 
to  their  charter  and  by-laws  require,"  is  a  substantial  compliance 
with  the  statute  of  1849,  which  required  notes  of  that  nature  to 
be  payable,  "  at  the  end  of,  or  within  twelve  months  from  the 
date  thereof."  Hill  v.  Reed,  16  Barb.,  280.  Such  notes  are  now 
payable  "in  part  or  in  whole,  at  any  time  when  the  directors 
shall  deem  the  same  requisite  for  the  payment  of  losses,  &c."  2 
E.  S.,  754,  §  37,  5th  ed;  Laws  1854,  chap.  369,  §  1. 

Where  an  insurance  company  was  organized  under  the  act  of 
1849,  and  the  subscribers  had  either  paid  in  cash,  or  given  notes 
in  advance  for  premiums  under  agreements  to  insure,  so  that  the 
full  capital  had  been  secured  as  provided  by  §  5,  and  the  com- 
pany had  taken  a  note  from  a  policy  holder  upon  the  understand- 
ing that  such  note  should  be  renewed  from  time  to  time  for 
amounts  not  earned,  it  was  held,  in  an  action  by  a  receiver  of 
the  company,  that  such  note  was  not  a  "subscription  note," 
within  the  meaning  of  the  general  insurance  law,  and  that,  there- 
fore, the  maker  of  the  note  was  not  liable  for  any  amount  beyond 
the  amount  actually  earned.  Elwell  v.  Crocker,  4  Bosw.,  22; 
Lawrence  v.  McCready,  6  Bosw.,  329.  So,  a  note  given  under 
the  Laws  of  1849,  and  payable  "at  such  time  or  times  as  the  direc- 
tors of  said  company  may,  agreeably  to  their  charter  and  by-laws 
require,"  is  not  a  "subscription  note,"  payable  in  full,  notwith- 
standing the  maker  knew  that  the  company  was  not  organized, 
and  although  the  officers  of  the  company  had,  without  the  know- 
ledge of  the  maker,  presented  the  note  to  the  agents  of  the  comp- 
troller, who  allowed  it  as  part  of  the  preliminary  capital  of 
the  company.  Dana  v.  Muiison,  9  E.  P.  Smith,  564;  S.  C,  38 
Barb.,  528,  by  name  of  Dana  v.  Munro.  But,  when  such  note  is 
given  upon  an  agreement  that  it  shall  constitute  a  part  of  the 
capital  stock  of  the  company  when  its  organization  shall  be  com- 
pleted, it  is  payable  absolutely,  and  may  be  indorsed  or  trans- 
ferred by  the  company  at  its  pleasure,  and  upon  the  insolvency 
of  the  company  it  may  be  collected  by  the  receiver.  White  v. 
Haight,  2  E.  P.  Smith,  310;  Bell  v.  McElwain,  18  How.,  150; 
White  v.  Foster,  Id.,  151. 

Where  a  company  is  organized  under  the  Laws  of  1849,  and  a 
premium  note  is  given  after  the  organization  thereof,  and  in  the 
regular  course  of  the  business  of  insurance,  it  is  a  "  premium 
note,"  and  no  action  can  be  maintained  upon  it,  except  to  pay 
for  losses  and  expenses  which  accrued  while  the  note  was  in 
force  and  after  an  assessment  duly  made.  Toll  v.  Whitney,  18 
How.,  161;  Devendorf,  v.  Beardsley,  23  Barb.,  656;  Savage  v. 
Medbury,  5  E.  P.  Smith,  32 ;  Shaughnessy  v.  lienss.  Ins.  Co.,  21 
Barb.,  605. 

Where  a  note  given  for  insurance,  is,  upon  its  face,  payable  at 
such  time  or  times  as  the  directors  of  the  company  may,  agreeably 


INSURANCE.  589 

to  the  charter  and  by-laws  of  the  company,  require,  it  will  be 
presumed  to  be  a  "premium  note,"  which  must  be  duly  assessed 
before  a  recovery  can  be  had  upon  it.  Sands  v.  St.  John,  36  Barb., 
629 ;  and  see  Merchants'  Mutual  Ins.  Co.  v.  Bey,  1  Sandf.,  184. 
But,  notwithstanding  the  face  of  the  note,,  the  plaintiff  may 
allege,  and  prove,  if  he  can,  that  such  note  was  given  and  re- 
ceived as  a  "  stock  note,"  and  used  as  such  in  organizing  the 
company ;  in  which  case,  the  plaintiff  will  be  entitled  to  recover 
the  full  amount  of  the  note  without  any  assessment.  lb. 

A  mutual  insurance  company  may  take  a  premium  note  from 
a  person  who  procures  a  policy,  for  the  amount  of  the  premium, 
and  such  note  will  be  valid ;  but  if  the  note  of  a  third  person  is 
taken  for  the  amount  of  such  premium,  it  is  invalid,  and  no 
action  can  be  maintained  upon  it  by  the  company.  Mutual  Ben- 
efit Life  Ins.  Co.  v.  Davis,  2  Kern.,  569.  The  policy  of  the  law  is, 
that  the  person  who  obtains  the  policy  of  insurance  shall  be  liable 
upon  the  note  given  for  the  premium.  It.;  and  see  2  E.  S.  778, 
§  103,  5th  ed. 

Where  a  premium  note,  payable  in  one  year,  was  given  in  ad 
vance  to  a  mutual  insurance  company,  and  while  the  note  was 
running,  the  maker  took  out  insurances  in  the  company,  on  which 
the  premiums  were  more  than  half  the  amount  of  the  note,  and  the 
maker  paid  the  note  at  the  end  of  the  year ;  and,  instead  of 
deducting  the  amount  from  the  premium  note,  he  renewed  it,  by 
giving  a  new  note  for  the  whole  amount,  payable  in  one  year, 
and  the  company  failed  during  the  second  year,  it  was  held,  that 
the  maker  was  liable  for  the  whole  amount  of  the  second  note, 
without  any  deduction  for  the  premiums  incurred  during  the  first 
year.  Hone  v.  Ballin,  1  Sandf.,  181.  But,  in  such  a  case,  the 
maker  is  entitled  to  have  a  deduction  from  the  note,  of  all  pre- 
miums which  are  earned  against  him,  by  the  company,  while  such 
note  is  running,  on  his  paying  the  amount  of  such  premiums. 
He  is  not  liable  for  such  premiums,  in  addition  to  the  amount  of 
his  subscription  note.  Merchants'  Mutual  Ins.  Co.  v.  Leeds,  1 
Sandf.,  183.  A  note  given  in  renewal  of  a  premium  note  which 
was  advanced  to  a  mutual  insurance  company,  stands  on  the 
same  footing  as  the  original  note,  and  it  goes  into  the  hands  of  a 
receiver.  Rone  v.  Folger,  1  Sandf.,  177;  Hone  v.  Allen,  Id.,  171, 
note. 

It  is  no  defense  to  the  action  upon  such  a  note  by  the  receiver 
that  the  company  failed,  and  that  on  an  application  to  it  subse- 
quently for  insurances,  so  as  to  apply  the  same  on  the  note,  the 
company  declined  to  underwrite  for  the  makers  of  the  note.  lb. 

The  insolvency  of  the  insurance  company  does  not  entitle  the 
insured  to  require  the  cancellation  of  his  premium  note  on  sur- 
rendering the  policy,  and  paying  pro  rata  for  the  time  during 
which  the  policy  has  run.  Hone  v.  Boyd,  1  Sandf.,  481. 

But,  where  the  company  and  the  insured,  by  mutual  consent, 
canceled  the  policy  while  the  risk  was  running,  it  was  held  that 
both  parties  were  discharged  from  their  respective  contracts,  and 
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that  the  insured  was  not  liable  for  the  premiums,  nor  any 
part  thereof.  Mercliants'  Mutual  Ins.  Co.  v.  Underwood,  1  Sandf., 
474. 

The  president  of  a  mutual  insurance  company,  has  no  power 
on  receiving  a  premium  note,  to  agree  that  such  note  shall  be 
given  up  at  its  maturity.  Brouwer  v.  Appleby,  1  Sandf.,  158. 
Such  an  agreement  would  be  a  fraud  upon  the  law,  and  upon  the 
rights  of  the  other  members  of  the  company.  Tuckerman  v.  Brown, 
11  Abb.,  389 ;  Tuckerman  v.  Brown,  23  How.,  109.  ISTor  can  a 
board  of  directors  of  the  company  surrender  such  a  note,  if  valid, 
without  consideration,  and  if  it  is  so  surrendered  improperly,  a 
receiver  of  the  effects  of  the  company  may  recover  its  value  from 
the  maker  in  an  action  of  trover.  Brouwer  v.  Hill,  1  Sandf.,  629. 
Or  the  receiver  may  sue  and  recover  the  amount  due  upon  the 
note.  Tuckerman  v.  Brown,  23  How.,  109;  11  Abb.,  389." 

Where  the  charter  authorizes  a  mutual  insurance  company  to 
take  premium  notes  in  advance,  and  to  negotiate  them,  a  note 
payable  to  the  order  of  the  maker  and  not  indorsed  by  him,  is  a 
valid  security  in  the  hands  of  the  company,  although  the  note  is 
not  negotiable  for  want  of  the  maker's  indorsement.  lb;  Central 
Bank  of  Brooklyn  v.  Lang,  1  Bosw.,  202.b  A  note  so  negotiated 
to  the  company  by  the  maker,  is  the  same  in  legal  effect  as  a  note 
payable  to  bearer  by  virtue  of  the  statute.  lb.;  3  R.  S.,  68,  %  5, 
5th  ed.,  ante,  388,  389,  404. 

The  charter  of  a  mutual  insurance  company  authorized  it,  for 
the  better  security  of  its  dealers,  to  receive  premium  notes  in 
advance,  from  persons  intending  to  take  policies,  and  to  nego- 
tiate such  notes  for  the  purpose  of  paying  claims  or  otherwise,  in 
the  course  of  its  business,  and  to  pay  the  makers  a  compensation 
for  the  excess  above  the  premiums  on  their  policies.  Several 
such  notes  were  given  by  different  persons,  in  pursuance  of  a 
mutual  agreement  among  the  makers  to  give  the  company  credit 
in  this  way,  and  it  was  held  that  the  notes  were  valid  securities 
in  the  hands  of  the  company,  and  that  each  of  the  makers  was 
liable  to  pay  the  full  amount  of  his  note  so  given,  if  that  amount 
should  prove  necessary  for  the  payment  of  the  losses  of  the  com- 
pany. Deraismes  v.  Merchants'  Mutual  Ins.  Co.,  1  Oomst.,  371. 
The  statute  upholds  such  a  note  without  any  consideration,  but 
if  a  consideration  is  necessary  then  the  mutual  agreement  on 
which  it  was  given  is  sufficient.  lb.  Such  a  note  is  a  valid  secu- 
rity in  the  hands  of  a  person  to  whom  it  has  been  transferred  by 
the  company  in  payment  of  its  losses.  Howland  v.  Myer,  3  Oomst., 
290 ;  S.  C.,  2  Sandf.,  180 ;  Brookman  v.  Metcalf,  5  Tiff.,  591. 

Such  a  transfer  is  valid  if  made  by  the  president  of  the  com- 
pany, without  a  resolution  of  the  board  of  directors,  where  the 
by-laws  of  the  company  authorize  him  to  make  contracts  and 
transact  the  ordinary  business  of  the  company.  lb.;  ante,  271. 
Such  notes  are  also  valid  securities  in  the  hands  of  the  receiver 
of  such  a  company  which  has  become  insolvent,  and  he  is  entitled 
to  collect  such  an  amount  on  them  as  may  be  necessary  to  pay 

(a)  Note  286.        (6)  Notb  281}. 
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the  losses  of  the  company.  Brown  v.  Crooke,  4  Oomst.,  51 ;  Cruik- 
sharik  v.  Brouwer,  11  Barb.,  228. 

The  charter  of  a  mutual  insurance  company  authorized  it  to 
receive  premium  notes  in  advance  from  persons  intending 
to  insure  in  the  company,  by  issuing  its  policies ;  and  the  com- 
pany received  such  an  advance  note  upon  an  agreement  with  the 
maker,  that  he  might  pay  the  note  in  premiums  on  policies  which 
he  might  procure  in  his  own  name  or  for  his  friends;  and  this 
agreement  was  fully  performed,  and  the  note  returned  to  the 
maker,  by  the  president  of  the  company;  this  was  held  to 
cancel  the  note,  and  to  bar  any  action  upon  it  either  by  the  com- 
pany or  by  a  receiver  of  its  assets.  Emmet  v.  Reed,  4  Seld.,  312 : 
8.  C,  4  Sandf.,  229. 

A  mutual  insurance  company,  organized  under  the  general 
insurance  laws  of  this  state,  has  legal  power  and  authority  to 
issue  policies  upon  the  payment  of  a  fixed  premium,  without  any 
provision,  obligation  or  agreement  on  the  part  of  the  insured  to 
answer  for  any  contingent  liability  which  may  arise  in  case  of 
losses  by  the  company.  Mygatt  v.  N.  Y.  Protection  Ins.  Co.,  7  E. 
P.  Smith,  52.  The  law  makes  every  person  insured  a  member 
of  the  corporation,  and  it  entitles  him  to  share  in  the  profits  of 
its  business;  and,  therefore,  the  contingent  benefit  which  is 
secured  by  taking  out  a  policy  for  a  cash  premium,  is  sufficient 
to  constitute  the  insured  an  insurer  to  the  extent  of  his  interest, 
and  to  bring  the  transaction  within  the  principle  of  mutuality.  lb. 

The  charter  of  a  mutual  insurance  company  provided  that  all 
persons  who  should  insure  with  the  company,  should  thereby 
become  members  thereof  during  the  period  they  should  be  so 
insured,  and  no  longer  ;  that  they  should  pay  losses  in  proportion 
to  their  deposit  notes,  and  that  at  the  "  expiration  of  the  term 
of  insurance,"  the  notes,  or  so  much  as  remained  unpaid,  should 
be  given  up  to  the  makers;  and  it  was  held,  that  the  words 
"term  of  insurance"  meant  the  term  of  time  for  which  the 
policy  of  insurance  was,  on  its  face,  to  continue  ;  and  that,  there- 
fore, a  person  thus  insured  was  liable  to  contribute  to  the  pay- 
ment of  losses  which  occurred  during  that  term,  although  it 
continued  long  after  his  own  property  had  been  destroyed  by 
fire.  Bangs  v.  Skidmore,  7  E.  P.  Smith,  136  ;  8.  C,  24  Barb.,  29. 

Where  a  mutual  insurance  company  is  organized  under  a 
statute  which  expressly  requires  that  the  notes  forming  its  capi- 
tal stock  shall  be  payable  "at  the  end  of,  or  within  twelve 
months  from  their  date,"  it  will  not  be  a  compliance  with  such 
statute  to  take  a  note  which  is  not  negotiable,  but  one  which  is 
payable  to  the  company  or  its  treasurer  for  the  time  being,  and 
in  such  portions  and  at  such  times,  as  the  directors  of  said  com- 
pany may,  agreeably  to  their  charter  and  by-laws  require.  Wil- 
liams v.  Babcock,  25  Barb.,  110,  which  is  contrary  to  Sill  v.  Reed, 
16  Barb.,  280,  at  a  special  term ;  see  the  latter  case  cited  ante,  588. 

The  charter  of  a  mutual  insurance  company  provided  that 
whenever  any  property  insured  by  it  should  be  alienated,  the 
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policy  should  thereupon  be  void,  and  be  surrendered  to  the  direct 
ors  to  be  canceled;  and  that  upon  such  surrender  being  made, 
the  premium  note  should  be  returned  to  the  insured,  upon  the 
payment  by  him  of  his  proportion  of  all  losses  and  expenses 
which  had  occurred  prior  to  the  alienation  of  his  property.  At 
an  annual  meeting  of  the  members  of  the  company,  a  resolution 
was  adopted,  which  declared,  that  when  an  insured  person  had 
alienated  his  property  before  any  loss  had  been  sustained,  his 
premium  note  should  not  be  assessed,  although  he  had  not  sur- 
rendered his  policy ;  and  this  resolution  was  held  to  bar  any 
action  by  the  company,  or  its  receiver,  upon  such  premium  notes, 
for  any  losses  which  occurred  after  the  alienation  of  the  property. 
Huntley  v.  Beecher,  30  Barb.,  580.  Such  a  resolution  is  valid,  and 
it  operates  to  dispense  with  the  surrender  of  the  policy,  which 
would  otherwise  be  required  by  the  charter  and  by-laws  of  the 
company.    It. 

A  policy  of  insurance,  issued  by  a  mutual  insurance  company, 
contained  a  clause  which  provided  that  the  interest  of  the  insured 
in  the  policy,  or  in  the  property  insured,  was  not  assignable  with- 
out the  written  consent  of  the  company;  and  that,  in  case  of  such 
a  transfer,  without  such  consent,  the  policy  should  from  thence- 
forth be  void.  The  policy  was  issued  to  two  persons  who  were 
partners,  and  one  ,of  them  subsequently  sold  and  transferred  his 
interest  in  the  policy,  and  in  the  property  insured,  to  his  associ- 
ate, without  the  written  consent  of  the  company.  After  such 
sale  and  transfer,  the  purchaser  requested  the  company  to  ap- 
prove of  the  sale  and  transfer,  according  to  the  charter  and  by- 
laws of  the  company,  which  application  was  denied,  unless  a 
previous  assessment  should  first  be  paid  by  the  insured,  which 
was  never  done.  The  company  afterwards  became  insolvent,  and 
a  receiver  of  its  effects  was  appointed,  who  brought  an  action 
upon  the  premium  note,  against  both  the  persons  who  had  been 
partners,  for  losses  which  had  occurred  subsequently  to  the 
time  of  such  sale  and  transfer,  and  of  such  refusal  by  the  com- 
pany to  ratify  such  sale  and  transfer,  and  it  was  held,  that  both 
partners  were  liable  for  such  losses,  notwithstanding  there  was  a 
clause  in  the  charter  of  the  company  which  declared  that  persons 
insured  in  the  company,  should  be  members  so  long  as  they 
continued  insured  therein,  and  no  longer.  Hyatt  v.  Wait,  37  Barb., 
29.a  It  was  also  held,  that,  whether  the  persons  so  insured  were 
strictly  members  of  the  company  or  not,  they  had  at  least  a  quali- 
fied membership,  which  rendered  them  liable  for  the  payment  of 
losses,  It. 

A  qualified  membership  in  a  mutual  insurance  company, 
exists,  and  still  continues,  notwithstanding  the  termination  of  the 
period  for  which  an  insurance  was  made;  and  the  premium  note, 
given  on  such  insurance,  is  liable  to  assessments  for  losses,  and 
if  the  assessments  are  not  paid  within  the  time  prescribed  by  law 
the  maker  is  liable  for  the  whole  amount  of  such  note.  Hyatt  v 
Esmond,  37  Barb.,  602. 

(a)  But  see  Tuekerman  v.  Bigler,  46  Barb.,  375. 
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Where  the  charter  of  a  mutual  insurance  company  expires  by 
its  own  limitation,  within  the  period  during  which  a  policy  issued 
by  it,  is,  by  its  terms,  to  continue,  this  fact  will  not  render  the  policy 
entirely  void,  and  discharge  the  insured  from  liability  upon  his 
premium  note,  because  the  policy  is  valid  for  the  time  it  con- 
tinues under  the  unexpired  term  of  its  charter.  Huntley  v.  Beecher, 
30  Barb.,  581.  And  the  insured  is  not  entitled  to  any  rebate  or 
deduction  from  the  amount  of  an  assessment,  or  from  the  pre- 
mium note,  for  the  reason  that  the  charter  of  the  company  was  to 
expire,  and  did  expire,  before  the  termination  of  the  period  for 
which  the  policy  was,  by  its  terms,  to  continue.  lb. 

Where  a  mutual  insurance  company  uses  its  premium  notes  as 
a  basis  for  an  extension  of  its  charter,  under  the  act  of  1849, 
without  the  consent  of  the  makers  of  such  notes,  this  is  not  such 
a  diversion  of  them  from  their  intended  use,  as  will  constitute  a 
defense  to  an  action  upon  them,  unless  it  is  shown  that  such  use 
of  them  is  prejudicial  to  the  interests  of  such  makers.  Hyatt  v. 
Esmond,  37  Barb.,  601.  But,  if  an  attempt  is  made  to  enforce 
such  notes  without  the  occurrence  of  losses,  or  if  the  assessment 
is  shown  to  be  for  losses  for  which  such  notes  are  not  liable  to  be 
assessed,  that  will  constitute  a  defense  to  the  action.  lb. 

If  a  person  contracts  with  an  insurance  company,  as  an  exist- 
ing corporation,  and  executes  a  premium  note  to  it,  for  a  policy 
of  insurance,  and  then  enjoys  the  benefits  and  protection  which 
such  policy  confers,  he  will  not,  in  an  action  upon  such  note,  be 
permitted  to  object  to  the  regularity  or  the  validity  of  the  organ- 
ization of  the  company.  lb. 

Mutual  insurance  companies  which  are  organized  under  the 
general  law  of  1849,  may  divide  their  risks  into  classes,  according 
to  the  degree  of  hazard ;  and  they  may  assess  premium  notes  for 
those  losses  only  which  happened  in  the  class  to  which  they  be- 
long. White  v.  Coventry,  29  Barb.,  305 ;  White  v.  Boss,  15  Abb., 
66,  court  of  appeals ;  overruling  Thomas  v.  Achilles,  16  Barb., 
491.  All  the  notes  of  such  a  company  constitute  its  capital  stock ; 
and,  if  a  necessity  exists  therefor,  resort  must  be  had  to  the  entire 
funds  of  the  company.  lb.  But,  the  notes  of  each  department 
must  first  be  assessed,  and  there  must  be  a  deficiency  of  funds  to 
pay  its  debts,  before  a  resort  can  be  had  to  the  funds  which  be- 
long to  the  other  branch  of  the  company.  lb.  Persons  who  make 
contracts  with  a  corporation  de  facto,  will  be  estopped  from  deny- 
ing its  legal  corporate  existence.  lb. 

Where  the  statute,  under  which  a  mutual  insurance  company 
is  organized,  provides,  that  "in  no  case  shall  the  premium  note 
be  more  than  five  times  the  whole  amount  of  the  cash  premium," 
a  premium  note  which  is  taken  for  a  larger  amount  than  that  pro- 
hibited, is  entirely  void,  and  no  action  will  lie  upon  it  against  the 
maker.  Otis  v.  Harrison,  36  Barb.,  210. 

The  taking  of  such  a  note  is  not  merely  unauthorized,  but  it  is  an 
act  which  is  expressly  prohibited  by  law.  lb.    Where,  however, 
such  a  company  was  organized  in  1836,  and  the  law  of  1853,  pro- 
Wait       75 
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hibiting  a  company  from  taking  such  notes  as  have  just  been  men 
tioned,  expressly  provided  that  existing  companies  should  be 
entitled  to  all  the  privileges  granted  by  their  charter,  such  com- 
panies may  take  notes  for  more  than  five  times  the  amount  of  the 
cash  premium,  provided  the  original  law  and  charter  authorized 
notes  of  that  amount  to  be  taken.  Hyatt  v.  Whipple,  37  Barb., 
595. 

As  has  been  already  seen,  ante,  591,  mutual  instance  compa- 
nies may  divide  their  business,  so  that  a  part  of  it  is  done  upon 
the  plan  of  cash  premiums,  and  the  other  portion  of  it,  by  taking 
premium  notes  of  the  policy  holders ;  yet,  this  arrangement  of  the 
business  affairs  of  the  company  will  not  change  the  liability  of 
those  persons  who  may  give  premium  notes ;  and,  if  the  company 
is  liable  for  losses  which  occur  in  that  class  of  cases  in  which  cash 
premiums  were  paid,  and  the  cash  fund  is  not  sufficient  to  pay 
such  losses,  the  premium  notes  are  liable  to  assessment  for  the 
payment  of  such  deficiency.  White  v.  Havens,  20  How.,  177, 
court  of  appeals ;  and  see  Mygatt  v.  N.  T.  Protection  Ins.  Co.,  19 
How.,  61.' 

In  an  action  by  a  receiver  of  an  insolvent  mutual  marine  insu- 
rance company,  for  the  recovery  of  premiums  due  upon  policies, 
the  insured  cannot  set  off  claims  due  to  him  for  losses  which  have 
been  adjusted,  and  are  payable  by  such  company.  Lawrence  v. 
Nelson,  7  E.  P.  Smith,  158.  Iu  such  a  case,  the  premiums  consti- 
tute a  fund  for  the  benefit  of  all  the  creditors  of  the  compauy 
equally;  and  he  cannot  secure  any  preference  over  other  credit' 
ors,  by  retaining  or  deducting  from  the  premiums,  such  sums  as 
may  be  due  him  from  the  company.  J  o. 

Where  a  note  is  given  to  a  mutual  insurance  company  for  the 
purpose  of  constituting  a  portion  of  its  capital  stock,  on  its  or- 
ganization, such  note  is,  in  legal  effect,  due  and  payable  immedi- 
ately, although  on  its  face  it  may  purport  to  be  payable  at  such 
times  and  in  such  portions  as  the  directors  might  require.  How- 
land  v.  Edmonds,  10  E.  P.  Smith,  307  ;  S.  C,  23  How.,  152  ;  and 
reversing  same  case,  33  Barb.,  433;  Sands  v.  St.  John,  36  Barb.,  629. 
The  statute  determines  the  character  of  such  a  note,  and  it  is 
payable  without  any  assessment  or  demand.  II.  The  statute 
of  limitations  begins  to  run  against  such  a  note  as  soon  as  it  is 
given,  and  the  statute  is  a  good  defense  to  an  action  upon  such 
note,  if  it  is  commeuced  more  than  six  years  after  that  time.  In. 

The  legislature  has  reserved  the  right  to  alter,  amend  or  repeal 
the  laws  relating  to  insurance  companies.  2  E.  S.,  766,  %  57,  5th 
ed.  And,  therefore,  it  is  not  a  valid  objection  to  an  extended 
charter,  authorized  by  the  act  of  1849,  that  it  makes  a  substan- 
tial change  in  the  corporate  powers  originally  possessed  by 
the  company ;  the  right  to  make  alterations  being  reserved  by  the 
statute,  it  is  substantially  contained  in  all  charters,  and  is  a  part 
of  the  contract  on  both  sides,  and  assented  to  by  every  mem- 
ber of  the  company.  Hyatt  v.  Esmond,  37  Barb.,  601 ;  Hyatt  v. 
Whipple,  Id.,  595.    And,  where  the  legislature  has  reserved  the 
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right  to  alter  a  charter,  the  assent  of  a  corporation,  by  its  stock- 
holder or  by  its  directors,  is  not  necessary  to  give  validity  to  a 
legislative  alteration  of  its  charter.  lb. ;  and  see  the  same  prin- 
ciple asserted  in  Schenectady  and  Saratoga  Planlc  Road  Go.  v. 
Thatcher,  1  Kern.,  102;  Buffalo  and  N.  T.  City  B.  B.  Co.  v.  Dud- 
ley, 4  Kern.,  337,  354;  Poughlceepsie  and  Salt  Point  Planlc  Boad 
Go.  v.  Griffin,  21  Barb.,  454 ;  S.  G.,  10  E.  P.  Smith,  150 ;  reversed, 
but  not  upo^  this  point ;  Troy  and  Butland  B.  B.  Go.  v.  Kerr, 
17  Barb.,  581;  White  v.  Syracuse  and  JJtica  B.  B.  Co.,  14  Barb., 
559 ;  Northern  B.  B.  Co.  v.  Miller,  10  Barb.,  260 ;  ante,  266. 

There  is  a  very  material  difference  between  what  are  called 
"stock  notes,"  which  are  given  for  the  purpose  of  creating  a 
capital  stock  upon  the  organization  of  a  mutual  insurance  com- 
pany, and  those  notes  which  are  called  "premium  notes,"  which 
are  given  when  a  policy  is  obtained  from  a  company  which  has 
been  already  organized  and  is  in  full  operation. 

The  maker  of  a  stock  note  is  liable  to  pay  it  without  any 
assessment  whatever  upon  it,  and  to  the  full  amount  if  so  much 
shall  be  necessary  to  pay  the  debts,  liabilities  or  expenses  of 
the  company.  Ante,  588. 

But  it  is  far  otherwise  with  premium  notes.  The  maker  of 
such  a  note  is  never  liable  upon  it  for  any  thing  more  than  will 
be  sufficient  to  pay  the  maker's  share  of  the  debts,  liabilities  and 
expenses  of  the  company.  2  E.  S.,  754,  §  37,  5th  ed. ;  Id.,  757, 
§  44. 

The  amount  which  the  maker  may  be  required  to  pay,  is  not 
left  to  the  arbitrary  decision  of  any  person.  The  statute  pro- 
vides, that  in  case  of  losses  or  damage  by  fire,  the  directors  of 
the  company  shall  settle  and  determine  the  sums  which  are  to  be 
paid  by  the  several  members  of  the  company,  which  sum  shall 
always  be  in  proportion  to  the  original  amount  of  his  deposit  note 
or  notes.  2  E.  S.,  757,  §  44,  5th  ed. 

The  provisions  of  the  statute  must  be  strictly  complied  with 
or  the  assessments  will  be  invalid  and  cannot  be  enforced. 

In  making  an  assessment,  each  note  is  to  be  assessed  in  pro- 
portion to  its  amount,  without  any  reference  to  the  fact  that  some 
of  the  notes  were  made  at  a  much  higher  rate  of  insurance  than 
the  others,  or  to  the  fact  that  by  the  application  of  cash  premiums 
some  losses  had  been  paid,  thus  exonerating  some  of  the  earlier 
members.  Shaughnessy  v.  Bensselaer  Ins.  Co.,  21  Barb.,  605. 

In  determining  the  amount  of  an  assessment,  or  whether  a 
note  shall  be  assessed  at  all,  the  directors  have  no  right  to  take 
into  consideration  the  length  of  time  which  any  person  has  been 
a  member  of  the  company.  Herkimer  Co.  Mutual  Ins.  Co.  v. 
Fuller,  14  Barb.,  373. 

They  must  assess  the  premium  notes  of  all  persons  who  are 
members  at  the  time  of  making  an  assessment,  and  who  are  liable 
to  pay  a  proportion  of  the  losses,  and  if  this  is  omitted  the 
assessment  will  be  invalid.  lb.  So,  too,  it  will  be  invalid  if  they 
include  in  an  assessment  the  amount  of  previous  assessments 
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from  the  payment  of  which  the  parties  assessed  had  been 
released.  lb. 

Where  the  charter  of  a  mutual  insurance  company  provides 
that  each  member  shall  be  liable  to  pay  for  losses  and  expenses 
in  proportion  to  the  amount  of  his  deposit  note,  the  assessment 
should,  in  the  first  instance,  be  made  upon  all  the  premium  notes, 
whether  the  makers  are  solvent  or  insolvent,  and  on  the  original 
amount  of  the  notes  assessed,  and  an  effort  should^ be  made  to 
collect  all  of  the  assessments,  and  then,  if  some  of  them  are  not 
collectible,  the  deficiency  may  be  collected  of  those  who  are 
responsible.  Bangs  v.  Gray,  2  Kern.,  477;  and  see  2  E.  S.,  758, 
%  44,  5th  ed. 

An  assessment  upon  a  premium  note  will  not  be  rendered 
irregular  or  invalid  because  it  includes  the  sum  of  ten  per  cent 
for  expenses,  besides  including  losses.  Hyatt  v.  Esmond,  37  Barb., 
601 ;  Hyatt  v.  McMahon,  Mss.  cited,  605.a 

Due  notice  of  an  assessment  must  be  given  to  each  member  of 
a  mutual  insurance  company  before  he  is  liable  to  an  action  for 
the  recovery  of  the  amount  of  his  assessment.  2  K.  S.,  757,  §  44, 
5th  ed.  An  assessment  is  not  complete  and  consummated  until 
it  is  ascertained,  fixed  and  determined  by  carrying  out  upon  the 
extension  book  the  amount  which  each  member  is  liable  to  pay. 
Bangs  v.  Mcintosh,  23  Barb.,  591,  603.  A  notice  of  assessment 
which  is  published  before  the  assessment  is  completed  will  be 
premature  and  invalid,  lb. 

It  is  not  necessary  that  an  assessment,  or  the  notice  of  it, 
should  state  the  precise  amount  of  the  liability  of  each  member ; 
it  will  be  sufficient  if  it  states  the  rate  per  cent  at  which  the 
premium  notes  in  force,  at  specified  dates,  are  respectively 
assessed ;  when  this  is  done,  each  member  will  have  data  upon 
which  to  compute  the  amount  due.  Bangs  v.  DucMnfield,  4  E.  P. 
Smith,  598,  592.b  But  where  the  notice  described  the  notes  in 
different  classes,  as  "small  notes,"  and  "large  notes,"  with  a 
different  assessment  for  each  class,  without  showing  what  those 
terms  meant,  or  showing  to  which  class  the  defendant's  note 
belonged,  the  notice  was  held  to  be  inoperative  for  uncertainty. 
lb.;  and  see  Bangs  v.  Mcintosh,  23  Barb.,  591,  603,  which  is  over- 
ruled by  the  case  last  cited. 

Before  an  action  can  be  maintained  upon  a  premium  note,  the 
company,  or  its  officers,  must  comply  fully  with  the  statutory 
requirements  in  relation  to  the  assessment  and  collection  of  such 
notes.  The  liability  of  the  maker  of  a  premium  note  is  not  an 
absolute  one,  for  the  payment  of  the  sum  specified  upon  the 
face  of  the  note,  but  it  is  a  conditional  obligation  which  does 
not  become  absolute  until  the  happening  of  such  events  as  the 
charter  or  the  insurance  law  declares  sufficient  to  create  a  liability 
to  pay  the  note  partially  or  wholly ;  and,  therefore,  no  action  can 
be  maintained  upon  a  premium  note  until  losses  have  occured  for 
which  the  company  is  liable,  or  expenses  have  been  paid  or 
incurred  by  the   company  in  its  business,  and  until  a  propei 

(a)  Note  288.        (6)  Note  289. 
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assessment  has  been  duly  and  legally  made  for  the  collection  of 
the  just  amount  due  from  each  member.  2  E.  S.,  757,  §  44,  5th  ed? 

In  case  of  the  insolvency  of  a  mutual  insurance  company,  and 
the  appointment  of  a  receiver,  he  is  authorized  to  make  assess- 
ments upon  premium  notes.  "  In  case  the  corporation  in  regard 
to  which  a  receiver  has  been  or  shall  hereafter  be  appointed  is  or 
Bhall  be  a  mutual  insurance  company,  such  receiver  shall  have  full 
power,  under  the  authority  and  sanction  of  the  court  appointing 
him,  to  make  all  such  assessments  on  the  premium  notes  belonging 
to  such  corporation,  as  by  the  charter  thereof  the  directors  of 
such  corporation  have  authority  to  make ;  and  the  notice  of  such 
assessment  may  be  given  in  the  same  manner  as  is  provided  in 
the  charter  of  said  company  for  the  directors  of  said  company  to 
give ;  and  the  said  receiver  shall  have  the  like  rights  and  remedies 
upon  and  in  consequence  of  the  non-payment  of  such  assessments 
as  are  given  to  the  corporation  or  the  directors  thereof  by  the 
charter  of  such  corporation.  2  E.  S.,  779,  <§,  107,  5th  ed. ;  Laws 
1852,  ch.  71,  §  2. 

The  insolvency  of  a  mutual  insurance  company  does  not 
increase  the  liability  of  the  maker  of  a  premium  note,  for  the 
receiver  cannot  recover  any  more  upon  it  than  the  directors  of 
the  company  could  have  done  had  ,they  made  the  assessment 
upon  the  note.  Savage  v.  Medbury,  5  E.  P.  Smith  (19  N.  Y.),  32; 
Shaughnessy  v.  Rensselaer  Ins.  Co.,  21  Barb.,  605.  And  no  action 
can  be  maintained  upon  a  premium  note  by  a  receiver  unless 
there  has  been  a  legal  assessment  which  determines  the  amount 
for  which  the  maker  is  liable.  lb.;  Toll  v.  Whitney,  18  How.,  161. 

"Where  the  maker  of  a  note  executes  and  delivers  it  to  the 
company  as  a  premium  note  and  not  as  a  stock  note,  upon  an 
understanding  that  it  is  to  be  used  as  a  premium  note  and  not 
otherwise,  any  appropriation  of  the  note  by  the  company  for  any 
other  purpose  than  that  declared  will  be  a  fraudulent  perversion 
of  it,  which  will  render  it  invalid  in  any  hands  except  those  of  a 
bona  fide  purchaser.  Bell  v.  Shibley,  33  Barb.,  610.  The  form  of 
the  note  raises  a  presumption  that  it  is  a  premium  note  and  not 
a  stock  note,  and  in  an  action  thereon  by  the  receiver,  he  must 
remove  that  presumption  by  evidence  before  he  can  recover  upon 
it  as  a  stock  note.  lb.  Such  presumption  will  not  be  overcome 
by  showing  that  the  company  used  it  as  a  stock  note  in  organizing 
the  company,  unless  it  is  also  shown  that  the  maker  assented  to 
such  a  use  of  the  note.  lb. 

Where  notes  are  taken  by  the  agent  of  an  insurance  company, 
they  will  be  bound  by  the  acts  and  statements  made  by  such 
agent  in  procuring  the  note.  lb.;  Devendorf  v.  Beardsley,  23 
Barb.,  657. 

Before  a  receiver  can  recover  upon  a  premium  note,  he  must 
allege  in  his  complaint,  and  prove  at  the  trial,  that  there  were 
losses  for  which  the  company  was  liable.  Thomas  v.  Whallon,  31 
Barb.,  172.  Where  a  court  orders  a  receiver  to  make  assessments 
upon  premium  notes,  it  does  not  adjudicate  as  to  the  liability  of 

(a)  Note  290. 
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the  company  to  pay,  or  determine  the  amounts  for  which  assess- 
ments shall  be  made,  or  the  ratio  of  assessments.  lb.  The  deci- 
sion of  the  court  merely  operates  as  a  sanction  of  the  acts  of  the 
receiver,  who  acts  ministerially  and  not  judicially.  lb. 

A  mutual  insurance  company  may  make  a  valid  general  assign- 
ment of  its  property  for  the  benefit  of  its  creditors,  though  it  has 
no  power  to  give  preferences  therein.  Hurlbut  v.  Carter,  21 
Barb.,  221.  An  assessment  is  as  necessary  to  be  made  before  an 
assignee  can  sue  and  recover  upon  a  premium  note,  as  it  would 
have  been  had  the  action  been  brought  by  the  directors  before 
assignment.  lb.  It  was  at  one  time  held  that  an  assignee  had 
no  power  to  make  such  assessments  for  the  payment  of  losses 
and  expenses,  &c.  lb.  But  this  is  now  remedied  by  statute,  and 
the  assignee  may  make  assessments  in  the  same  manner  that  an 
assessment  may  be  made  by  the  receiver  of  a  corporation  volun- 
tarily dissolved.  2  E.  S.,  779,  §  110,  5th  ed. ;  Laws  1854,  ch.  224. 

Where  a  house  is  insured,  and  the  person  insured  dies,  the  loss 
is  payable  to  his  heirs  at  law,  unless  the  policy  runs  to  the 
executors,  &c,  when  they  may  sue  as  trustees  for  those  interested 
in  the  real  estate.  Wyman  v.  Wyman,  12  E.  P.  Smith,  253. 

CHAPTER  XII. 

JUDGMENTS. 

Justices  of  the  peace  have  jurisdiction  in  actions  upon  judg- 
ments rendered  by  justices  of  the  peace,  or  by  any  other  inferior 
courts  in  a  city.  Code,  §  53,  sub.  7,  ante,  5. 

This  section  limits  the  jurisdiction  to  the  cases  mentioned,  and 
therefore  no  action  can  be  maintained  in  a  justices'  court  ipon  a 
judgment  rendered  by  the  supreme  court,  or  by  any  other  supe- 
rior court.  The  Code  does  not  limit  the  jurisdiction  of  a  justice's 
court  in  relation  to  the  amount  of  the  judgment  sued  on,  if  it 
was  rendered  by  a  justice's  court  or  other  inferior  court  of  a  city, 
and  therefore  an  action  may  be  maintained  upon  such  judgments 
as  are  specified,  whatever  their  amount  may  be,  and  whether 
rendered  upon  a  trial  or  by  confession.  Humphreys  v.  Persons,  23 
Barb.,  313.  Judgments  may  now  be  rendered,  on  confession, 
before  justices  of  the  peace,  for  five  hundred  dollars,  and  in 
several  actions  in  litigated  causes  for  two  hundred  dollars.  The 
right  which  formerly  existed  of  suing  upon  judgments  as  fre- 
quently as  parties  chose  has  been  restricted  by  the  Code,  §  71, 
ante,  13.  Under  the  old  law,  a  plaintiff  might  sue  upon  a  judg- 
ment as  frequently  as  he  desired.  Smith  v.  Mumford,  9  Oow.,  26 ; 
Hale  v.  Angel,  20  Johns.,  342  ;  Church  v.  Cols,  1  Hill,  645 ;  Tuffts 
v.  Braisted,  1  Abb.,  84;  S.  C,  4  Duer,  607.  In  courts  of  record 
no  action  can  be  brought  upon  any  judgment  rendered  in  such 
court  within  five  years  of  its  rendition,  unless  leave  of  the  court 
is  first  obtained,  for  good  cause  shown,  and  upon  notice  to  the 
other  party.  Code,  §  71. 

And  actions  cannot  now  be  brought  in  a  justice's  court  upon 
a  justice's  judgment,  or  that  of  any  inferior  court,  within  five 
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years  of  its  rendition,  unless  in  certain  cases.  In  the  following 
cases  an  action  may  be  brought  on  such  judgments  within  five 
years  after  their  renditiou,xor  at  any  time  within  twenty  years 
after  they  were  rendered  : 

1.  If  the  action  upon  the  judgment  is  brought  in  a  county 
other  than  the  one  in  which  it  was  rendered.  2.  If  the  justice 
who  rendered  such  judgment  is  dead.  3.  If  he  has  resigned  his 
office.  4.  If  from  any  cause  such  justice  is  rendered  incapable 
of  acting.  5.  If  such  justice  has  removed  from  the  county. 
6.  If  the  process  by  which  the  action  was  commenced  was  not 
personally  served  on  the  defendant,  or  if  it  was  not  personally 
served  ou  some  of  the  defendants  against  whom  such  judgment 
was  rendered.  7.  In  case  some  of  the  parties  have  died  since 
the  rendition  of  such  judgment.  8.  In  case  the  docket  or  record 
of  such  judgment  has  been  lost  or  destroyed. 

In  these  excepted  cases  an  action  may  be  brought  at  any  time 
when  either  of  the  above  specified  circumstances  occur,  although 
it  may  be  within  five  years  after  the  rendition  of  such  judgment. 
Code,  §  71. 

An  action  may  also  be  commenced  within  five  years  after  the 
rendition  of  a  judgment  if  the  parties  are  not  the  same  as  those 
named  in  it,  and,  therefore,  when  a  judgment  is  assigned  by  a 
plaintiff,  his  assignee  may  sue  at  once  upon  the  judgment.  Kop- 
per  v.  Howe,  2  Hilt.,  69 ;  *Tuffts  v.  Braisted,  1  Abb.,  83  ;  S.  C,  4 
Duer,  607 ;  MoButt  v.  Hirsch,  4  Abb.,  441. 

A  judgment  rendered  by  a  justice  of  the  peace  becomes  a 
judgment  of  the  county  court  upon  the  filing  of  a  transcript  in 
the  county  clerk's  office  and  docketing  it  therein;  and,  therefore, 
no  action  will  lie  thereon  without  leave  of  the  county  court  first 
obtained.  Lyon  v.  Manly,  32  Barb.  51;  S.  C,  18  How.  267;  and 
10  Abb.  337. 

If  leave  of  the  county  court  is  obtained,  then  the  action  may 
be  maintained  in  a  justice's  court,  because  it  was  rendered  in  a 
justice's  court.  Code,  §  53,  subd.  7,  ante,  5;  and  §  71,  ante,  13. 
When,  in  an  action  in  a  justice's  court  on  a  judgment  rendered 
before  a  justice  of  the  peace,  which  the  complaint  alleged  had 
been  docketed  in  the  county  clerk's  office,  and  the  answer  insisted 
that  the  plaintiff  could  not  maintain  an  action  upon  the  judgment 
for  the  reason  that  "  under  the  provisions  of  the  Code,  no  action 
can  be  maintained  on  a  judgment  of  the  county  court,"  it  was 
held  that  the  objection  that  leave  of  the  county  court  to  bring 
the  action  had  not  been  given,  was  substantially  presented  by  the 
answer.  Lyon  v.  Manly,  32  Barb.,  51. 

But  although  a  plaintiff  cannot  bring  an  action  upon  a  judg- 
ment within  five  years  from  its  rendition  except  in  certain  cases, 
yet  if  the  defendant  in  the  prior  action  brings  an  action  against 
the  plaintiff,  in  which  a  set-off  is  allowable,  he  may  set  off  his 
judgment,  though  within  five  years  after  the  judgment  was  ren 
dered.  Wells  v.  Henshaw,  3  Bosw.,  625.  So  such  a  judgment  ma,y 
be  set  off  by  an  assignee.  OlarJc  v.  Story,  29  Barb.  295.    In  the 


GOO  JUDGMENTS. 

case  last  cited,  the  plaintiff  sued  upon  an  account  purchased  of 
one  Myers,  and  the  defendant  offered  as  a  set-off  a  judgment 
which  was  rendered  against  the  plaintiff  in  favor  of  one  Barber, 
and  assigned  by  him  to  the  defendant.  This  judgment  had  been 
rendered  within  five  years,  but  it  was  held  to  be  a  valid  set-off, 
since  the  Oode  merely  prohibits  an  action  upon  the  judgment 
within  five  years,  but  it  does  not  affect  the  right  of  set-off. 

If  the  defendant  appeared  in  the  action  and  answered,  the  com- 
plaint ought  to  state  that  fact,  and  ought  to  state  briefly  the  nature 
and  substance  of  the  answer.  When  an  action  is  brought  in  the 
supreme  court,  or  in  any  other  court  of  record,  upon  a  justice's 
judgment,  it  is  sufficient  to  allege  that  such  judgment  was  duly 
given  or  made.  Oode,  §  161.  But  this  section  does  not  apply  to 
justice's  courts,  or  other  inferior  courts ;  and  in  actions  brought 
in  these  courts,  it  is  necessary  to  state  such  facts  as  show  that  the 
justice  had  jurisdiction  to  render  the  judgment.  The  complaint 
must  show,  affirmatively,  that  the  justice  had  jurisdiction  of  the 
subject  matter  of  the  action,  and  of  the  person  of  the  defendant. 
When  sufficient  facts  are  stated  to  show  this,  the  complaint  may 
then  allege  that  such  proceedings  were  afterwards  had,  that  a 
judgment  was  given,  &c.  When  jurisdiction  is  clearly  shown  as 
to  subject  matter,  and  as  to  person,  regularity  of  the  subsequent 
proceedings  will  be  presumed,  and  may  be  alleged  iD  the  general 
manner  in  which  it  is  done  in  the  precedent  hereafter  given.  The 
following  cases  show  with  what  strictness  the  courts  enforce  the 
rule  requiring  a  statement  of  jurisdictional  facts.  Barnes  v.  Harris, 
4  Oomst.,  375  ;  Turner  v.  Roby,  3  Cornst.,  193 ;  Cleveland  v.  Rogers, 
6  Wend.,  438 ;  Barnes  v.  Harris,  3  Barb.,  603. 

In  declaring  upon  a  justice's  judgment  which  was  rendered  in 
this  state,  it  is  not  necessary  to  refer  to  the  statutes  which  give 
a  justice  jurisdiction,  because  the  courts  will  take  judical  notice 
of  all  general  statutes.  Stiles  v.  Steioart,  12  Wend.,  473,  474. 
But  when  an  action  is  brought  upon  a  judgment  rendered  by  a 
justice  of  the  peace  of  an  other  state,  the  statute  must  be 
pleaded,  Sheldon  v.  Hopkins,  7  Wend.,  435 ;  Thomas  v.  Robinson, 
3  Wend.,  267 ;  and  proved.  Cole  v.  Stone,  Hill  &  Denio,  360. 

There  are  several  cases  in  which  an  action  may  be  brought 
upon  a  judgment  within  five  years  after  its  rendition.  Ante,  13 ; 
Oode,  §  71.  When  the  action  was  brought  within  five  years  after 
the  judgment  was  rendered,  the  complaint  ought  to  show  the 
facts  which  authorize  the  bringing  of  the  suit.  And  for  that 
purpose  an  allegation  may  be  inserted  in  the  complaint,  showing 
the  facts  which  authorize  the  action  before  the  expiration  of  five 
years.  When  an  action  is  brought  in  the  supreme  court  upon  a 
judgment  rendered  in  a  county  court,  it  is  material  to  allege  that 
permission  has  been  granted  by  the  county  court  to  bring  the 
action ;  and  the  complaint  is  defective  without  such  an  allega- 
tion. Graham  v.  Scripture,  26  How.,  501.  Upon  a  demurrer  to  a 
complaint  which  omits  such  allegation,  judgment  will  be  rendered 
for  the  defendant.  lb.    The  objection  that  the  action  is  brough* 
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in  violation  of  Code,  §  71,  may  also  be  taken  by  answer  in  a. 
justice's  court.  Lyon  v.  Manly,  32  Barb..  51.  In  courts  of  record 
the  summons  and  complaint  may  be  set  aside  on  motion,  if  the 
action  is  brought  within  five  years.  Finch  v.  Carpenter,  5  Abb.,  225 
Where  no  objection  is  taken  to  the  sufficiency  of  the  complaint, 
by  interposing  a  demurrer,  a  very  informal  complaint  will  answer. 
And  a  complaint  which  states  the  judgment  so  as  to  identify 
it  as  to  date,  amount,  and  the  justice  who  rendered  it,  will  be 
sufficient,  if  no  objection  is  made  to  it  in  the  court  below.  Groff 
v.  Griswold,  1  Denio,  432. 

Proof  on  the  part  of  the  plaintiff.']  The  plaintiff  must  show 
that  the  person  who  rendered  the  judgment  was  a  justice  of  the 
peace  at  the  time  of  its  rendition.  It  is  not  necessary  to  prove 
the  election  of  the  justice,  but  it  is  sufficient  to  show  that  he  acts 
in  that  capacity.  See  Evidence,  title  Officer.  So  it  must  be 
shown  that  the  constable  was  an  officer ;  and  the  same  kind  of 
proof  is  sufficient.  The  plaintiff  must  further  show  that  proper 
process  was  issued,  and  that  it  was  legally  served.  The  proof  of 
service  upon  which  a  justice  acts  in  rendering  a  judgment  is  the 
constable's  return.  The  appearance  of  the  parties,  and  the  pro- 
ceedings on  the  trial,  together  with  the  rendition  of  the  judg- 
ment, is  also  a  part  of  the  plaintiff's  evidence.  After  proof  that 
the  justice  and  the  constable  are  legal  officers,  the  justice's  docket 
will  usually  furnish  all  the  other  proof  which  is  required.  There 
are  numerous  facts  which  the  statute  requires  a  justice  to  enter 
in  his  docket,  and  those  entries  are  made  legal  evidence.  See 
Evidence,  title  Docket,  &c,  and  see  ante,  68,  §§  174  to  179.  The 
service  of  the  summons  may  be  proved  by  the  justice's  docket, 
if  it  shows  that  such  service  was  duly  made.  And  where  the 
docket  showed  that  a  constable  had  made  a  return  which  stated 
that  the  summons  was  personally  served,  but  did  not  state  the 
time  of  making  such  service,  it  was  held  sufficient  proof  of  a 
legal  service  to  authorize  a  recovery  in  an  action  upon  the  judg- 
ment. Bromley  v.  Smith,  2  Hill,  517.  Though  the  rule  would 
have  been  otherwise  on  an  appeal.  lb.  The  docket  must,  how- 
ever, state  enough  to  show  that  a  proper  return  was  made  by  the 
constable.  And  where  a  justice's  docket  contained  an  entry  as 
follows :  "  Sept  1  Sums  2  pers  by  S.  B.  Ward  const  11  plff 
appears  declares  on  note ;"  it  was  held  that  the  docket  did  not 
show  that  a  proper  service  of  the  summons  was  made  by  the 
constable,  and  that  a  recovery  could  not  be  sustained  upon 
the  proof  furnished  by  the  docket.  Manning  v.  Johnson,  7  Barb., 
457.  The  docket  in  this  case  did  not  show  either  the  time  or  the 
manner  of  serving  the  summons  upon  the  defendant,  and  for 
that  reason  it  did  not  appear  that  the  justice  acquired  jurisdiction 
over  the  person  of  the  defendant.  In  an  other  case,  the  docket 
contained  ah  entry  as  follows :  "June  15th,  sums.  15  pers.  serv'd 
by  S.  Kenyon,  const.,  &c,"  and  it  was  held  that  the  docket 
showed  sufficiently  that  a  proper  service  of  the  summons  was 
made.  Groff  v.  Griswold,  1  Denio,  432. 
Wah      U 
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The  docket  is  merely  one  kind  of  proof  upon  the  subject,  and 
if  it  does  not  sufflcieutly  show  jurisdiction  of  the  person  of  the 
defendant,  it  is  entirely  competent  for  the  plaintiff  to  prove 
the  service  of  the  summons  by  the  constable  who  served  it,  or 
by  any  other  competent  legal  proof  of  the  fact. 

It  also  ought  to  appear  by  the  evidence  of  the  justice's  docket, 
or  otherwise,  that  the  original  action  was  one  in  which  the  justice 
had  jurisdiction  of  the  subject  matter  of  the  action.  Because,  if 
the  original  action  was  one  of  which  the  justice  had  no  jurisdic- 
tion of  the  subject  matter,  the  judgment  will  be  absolutely  void. 

Proofs  ~by  the  defendant.']  The  evidence  on  the  part  of  the 
defendant  will  depend  upon  the  issues  joined.  Under  a  general 
denial,  the  defendant  may  give  evidence  of  any  facts  which  dis- 
prove such  facts  as  the  plaintiff  is  bound  to  prove  in  order  to 
establish  his  case  in  the  first  instance. 

But  whenever  the  defense  depends  upon  affirmative  facts,  which 
assume  the  validity  of  the  plaintiff's  claim,  except  for  the  new 
matter  constituting  a  defeuse,  the  evidence  must  be  such  as  will 
tend  to  establish  the  defense  interposed.  Payment,  accord  and 
satisfaction,  set-off,  are  instances  of  this  kind.  They  assume, 
that  the  judgment  was  originally  valid,  but  rely  upon  subsequent 
matters  as  a  satisfaction  or  discharge  of  it.  And  wherever  an 
affirmative  defense  is  interposed,  the  defendant  is  bound  to  prove 
it  in  the  same  manner  as  any  affirmative  case  is  proved. 

In  a  subsequent  place,  precedents  of  many  kinds  of  defenses 
will  be  given,  and  brief  notes  will  be  appended  to  them,  showing 
what  facts  ought  to  be  proved  in  each  case. 

CHAPTER  XTIL 

BTXTUEBS. 

SECTION  I. 

HEIR  AND  EXECUTORS,  &0. 

The  law  in  relation  to  fixtures  is  somewhat  complicated,  and 
in  some  respects  contradictory.  Fixture  is  a  term  which  is  gene- 
rally so  employed  as  to  denote  a  thing  which  is  the  very  reverse 
of  the  name. 

To  give  a  single  definition  of  the  term  which  is  applicable  to 
every  class  of  cases,  is  an  attempt  which  few  persons  will  attempt. 
The  difficulty  arises  from  the  fact  that  certain  articles  are  treated 
as  fixtures  between  some  classes  of  persons,  while  they  are  not 
treated  as  fixtures  between  other  classes.  In  every  case  in  which 
there  can  be  a  fixture,  such  fixture  consists  of  something  which 
was  once  personal  property,  but  which  has  since  been  annexed  or 
affixed  to  real  estate.  Such  things  as  trees  which  grow  out  of  the 
soil  without  annual  cultivation  are  never  called  fixtures.  The  term 
fixture  although  conveniently  used  as  a  name  for  a  particular  kind 
of  property,  does  not  answer  any  very  serviceable  purpose,  in 
determining  the  rights  of  property;  because  although  it  may 
be  a  fixture  as  to  some  persons,  it  is  not  so  as  to  others;  and 
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because  also,  there  are  many  instances  in  which  articles  which 
are  called  fixtures  are  removable  by  the  person  who  affixed  them 
to  the  real  estate. 

The  only  convenient  and  practicable  mode  of  explaining  this 
subject,  for  the  purposes  of  this  work,  will  be,  to  show  what 
articles  are  treated  as  fixtures  in  those  cases  which  occur  most 
frequently  in  practice.  The  cases  in  which  it  is  important  to 
determine  the  rights  of  the  parties  to  this  species  of  property, 
arise  most  frequently,  between  vendor  and  purchaser  of  real 
estate;  mortgagor  and  mortgagee  of  real  estate;  landlord  and 
tenant;  execution  creditors  and  persons  claiming  the  property 
either  as  mortgagee  of  real  estate,  or  purchaser  thereof  by  deed, 
&c;  or,  by  those  who  claim  that  the  property  is  real  estate,  and 
that  it  cannot  therefore  be  sold  as  personal  property  on  an  execu- 
tion., The  question  sometimes  arises  between  the  executor  or 
administrator  of  an  estate,  and  the  heir  at  law.  But  the  statute 
has  sufficiently  determined  such  rights.  "  The  following  property 
shall  be  deemed  assets,  and  shall  go  to  the  executors  or  adminis- 
trators, to  be  applied  and  distributed  as  part  of  the  personal 
estate  of  their  testator  or  intestate,  and  shall  be  included  in  the 
inventory  thereof  *  *  *  ;  4.  Things  annexed  to  the  freehold, 
or  to  any  building  for  the  purpose  of  trade  or  manufacture,  and 
not  fixed  into  the  wall  of  a  house,  so  as  to  be  essential  to  its 
support;  5.  The  crops  growing  on  the  land  of  the  deceased  at 
the  time  of  his  death ;  6.  Every  kind  of  produce  raised  annually 
by  labor  and  cultivation,  excepting  grass  growing  and  fruit  not 
gathered."  3  E.  S.,  169,  §  6,  subs.  4,  5,  6,  5th  ed.  "Things 
annexed  to  the  freehold  or  to  any  buildiDg,  shall  not  go  to  the 
executor,  but  shall  descend  with  the  freehold  to  the  heirs  or  devi- 
sees, except  such  fixtures  as  are  mentioned  in  the  fourth  subdi- 
vision of  the  last  section."  3  E.  S.,  170,  §  7,  5th  ed.  "The  right 
of  an  heir  to  any  property  not  enumerated  in  the  preceding  sixth 
section,  which  by  the  common  law  would  descend  to  him,  shall 
not  be  impaired  by  the  general  terms  of  that  section."  3  E.  S., 
170,  §  8,  5th  ed. 

Where,  in  the  partition  of  real  estate  belonging  to  tenants  in 
common,  and  consisting  in  part  of  a  woolen  factory,  the  commis- 
sioners treated  part  of  the  machinery  found  in  the  factory  as 
personal  property  and  not  as  belonging  to  the  realty,  the  court 
on  motion  confirmed  their  report,  it  not  appearing  that  the 
machinery  in  question  was  in  any  manner  affixed,  or  fastened  to 
the  building  or  to  the  land.   Walker  v.  Sherman,  20  Wend.,  636. 

The  water  wheels,  running  gear  and  bolting  apparatus  of  a 
grist  and  flouring  mill,  and  other  fixtures  of  the  same  character, 
are  constituent  parts  of  the  mill,  and  descend  to  the  heirs-at-law  as 
real  property;  and  do  not  pass  to  the  executors  or  administrators 
of  the  deceased  owner  of  the  mill,  as  part  of  his  personal  estate. 
House  v.  House,  10  Paige,  158;  so  of  cotton  factories,  BucMey  v. 
Buckley,  11  Barb.,  43. 

The  grass  and  fruits  growing  upon  lands  belonging  to  an  intes- 
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tate  at  the  time  of  his  decease,  are  not  assets  belonging  to  the 
administrator,  but  descend  with  the  land  to  the  heir.  Kain  v. 
Fisher,  2  Seld.,  597.  The  widow  receiving  the  fruits  and  grass 
which  were  growing  on  her  husband's  lands  at  the  time  of  his 
decease,  is  liable  to  the  heir  for  their  full  value,  and  she  cannot 
retain  one-third  on  account  of  her  right  of  dower  in  the  lauds.  lb. 

Poles  used  necessarily  in  cultivating  hops,  which  were  taken 
down  for  the  purpose  of  gathering  the  crop,  and  piled  in  the 
yard  with  the  intention  of  being  replaced  in  the  season  of  hop- 
raising,  are  a  part  of  the  real  estate,  and  go  to  the  heir  instead 
of  the  executor  or  administrator;  and  a  purchaserof  such  poles  from 
the  executor  or  administrator,  will  not  get  any  title  to  them  as 
against  the  heir  of  the  testator  or  intestate,  or  as  against  his 
mortgagee  of  the  real  estate.  Bishop  v.  Bishop,  1  Kern.,  123. 

A  pump  and  pipe,  balances  and  scales,  and  a  beer  pump  are 
prima  facie  personal  property,  and  will  not  descend  to  the  heir 
unless  affixed  to  the  freehold  or  building  as  mentioned  in  §  6, 
ante,  603.  Whether  the  articles  are  so  annexed  is  a  question  of 
fact  for  a  jury,  or  the  justice  sitting  in  their  place.  Movey  v.  Smith, 
1  Barb.,  372. 

All  the  erections  connected  with  a  cotton  factory,  and  other 
mills  propelled  by  water  power,  including  the  dams,  water  wheels, 
and  gearing,  and  machinery  fastened  to  the  ground  or  building, 
are  prima  facie  a  part  of  the  realty,  and  descend  to  the  heir-at- 
law  of  the  owner,  upon  his  death,  and  do  not  pass  to  his  executors 
or  administrators  as  a  part  of  his  personal  estate.  Buckley  v. 
Buckley,  11  Barb.,  43.  They  will  also  pass  to  the  remainderman, 
as  between  him  and  the  tenant  for  life.  lb.  But  if  a  tenant  for 
life  has  put  up  fixtures  for  the  purposes  of  trade  or  manufactures, 
he  is  entitled  to  them  in  the  same  case  that  a  tenant  for  years 
would  be.  See  11  Barb.,  61. 

SECTION  II. 

LANDLORD   AND   TENANT. 

Landlords  and  tenants  not  unfrequently  differ  in  relation  to  the 
right  of  the  tenant  in  removing  fixtures  which  he  may  have  erected 
upon  the  real  estate  during  his  term.a  In  King  v.  Wilcomb,  7 
Barb.,  266,  Hakkis,  J.,  stated  the  rule  thus:  "The  ancient  rule, 
that  whatever  was  attached  to  the  freehold  by  the  tenant  became 
a  part  of  the  freehold,  and  could  not  afterwards  be  removed  by 
him,  has  gradually  been  relaxed  in  favor  of  the  tenant,  until  now, 
I  understand  the  general  rule  to  be,  that  any  one  who  has  a 
temporary  interest  in  land,  and  who  makes  additions  to  it  or 
improvements  upon  it,  for  the  purpose  of  the  better  use  or  enjoy- 
ment of  it,  while  such  temporary  interest  continues,  may,  at  any 
time  before  his  right  of  enjoyment  expires,  rightfully  remove  such 
additions  and  improvements.  If  he  omit  to  sever  the  addition  or 
improvement  until  his  right  of  enjoyment  ceases,  such  omission 
is  to  be  deemed  an  abandonment  of  his  right,  and  thereafter  the 
addition  or  improvement  he  has  made,  becomes  to  all  intents  a 

(a)  Note  291. 
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part  of  the  inheritance,  and  the  tenant  as  well  as  any  other  person 
who  severs  it,  becomes  a  trespasser."  I  think  this  may  now  be 
stated  to  be  the  general  rule,  in  respect  to  fixtures  which  a  tenant 
attaches  to  the  freehold.  To  this  extent,  has  the  original  rule  of 
the  common  law  quicquid  plantatur  solo,  solo  cedit  yielded  to  the 
changed  condition  of  society.  Public  policy,  especially  in  this 
country,  requires  that  the  tenant  should  be  permitted  so  to  use 
the  premises  he  occupies,  as  to  derive  from  them  the  greatest 
amount  of  profit  and  comfort,  consistent  with  the  rights  of  the 
owner  of  the  freehold.  There  may  be  exceptions  to  the  general 
rule  I  have  stated,  but  I  think  they  will  be  found  limited  to  cases 
where  the  removal  of  the  additions  or  improvements  made  by  the 
tenant,  would  operate  to  the  prejudice  of  the  inheritance,  by 
leaving  it  in  a  worse  condition  than  when  the  tenant  took  posses- 
sion." In  Dubois  v.  Kelly,  10  Barb.,  496,  500,  the  same  learned 
judge  delivered  the  opinion  of  the  court,  and  reaffirmed  the  fore- 
going views.  And  it  was  also  held  that  the  policy  which  has 
created  exceptions  to  the  general  rule,  that  whatever  is  affixed 
to  the  freehold  cannot  be  removed  without  the  consent  of  the 
owner  of  the  inheritance,  applies  as  well  to  erections  for  agricul- 
tural and  other  purposes,  as  to  erections  for  the  purposes  of  trade ; 
and  that  to  constitute  a  fixture,  there  must  be  such  an  annexation 
as  to  render  removal  impossible  without  injury  to  the  freehold. 
In  the  last  case  cited,  it  was  held  that  a  tenant  who  had  built  a 
barn,  stables,  sheds  and  a  store  room  for  his  accommodation, 
might  remove  them  at  any  time  before  the  termination  of  his 
tenancy. 

The  last  two  cases  cited,  and  also  the  cases  cited  in  2  Smith's 
Leading  Oases,  115,  &c,  orig.  paging,  all  declare  that  the  tenant 
must  remove  the  fixtures  before  the  expiration  of  his  term.b  But, 
if  the  landlord  should  agree  to  give  time  for  their  removal,  or  if 
he  should  agree  that  any  fixtures  which  the  tenant  should  put  on 
might  be  removed  by  him,  then  such  removal  may  be  made  after 
the  expiration  of  the  term.  Dubois  v.  Kelly,  10  Barb.,  496,  500° 
Such  an  agreement  effectually  rebuts  the  presumption  that  the 
tenant  abandons  the  articles  for  the  benefit  of  the  landlord. 
The  following  articles  have  been  held  to  be  removable  by  the 
tenant:  A  ball  room  erected  by  a  lessee  of  an  inn,  and  resting 
upon  stone  posts  slightly  imbedded  in  the  soil,  and  removable 
without  injury  to  the  inheritance,  Ombony  v.  Jones,  5  E.  P. 
Smith,  234;  S.  C,  21  Barb.,  520;  a  cider  mill,  and  press,  erected 
by  a  tenant  holding  from  year  to  year,  Holmes  v.  Tremper,  20 
Johns.,  29;  a  heater  used  in  a  tannery  for  heating  liquors,  and 
put  in  by  a  person  who  held  a  contract  for  the  purchase  of  the 
land,  but  who  did  not  pay  the  money,  and  was  held  to  stand  in 
the  condition  of  a  tenant,  with  a  right  to  the  heater  as  personal 
property,  Raymond  v.  White,  7  Cow.,  319;  copper  stills,  kettles, 
steam  tubs,  &c,  erected  by  a  tenant  of  a  distillery  may  remove 
them,  during  the  term,  even  though  affixed  to  the  buildings, 
Reynolds  v.  Shuler,  5  Cow.,  323;  engines  and  machinery  in  a 

(a)  Note  292.        (b)  Note  293.        (c)  Note  294. 
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mill,  though  firmly  fixed  to  the  building,  if  put  in  by  a  tenant  for 
years,  for  the  purpose  of  carrying  on  bis  business,  Cook  v.  Oham- 
plain,  &c,  Co.,  1  Denio,  92;  gas  fixtures,  and  sitting  stools,  when 
placed  by  a  tenant  in  a  shop  or  store,  although  affixed  to  the 
building,  Lawrence  v.  Kemp,  1  Duer,  363;  rails  built  into  a  fence 
by  the  tenant,  under  an  agreement  with  the  landlord  that  the 
tenant  might  remove  them,  Mott  v.  Palmer,  1  Oomst.,  564.  There 
are  numerous  other  cases  which  relate  to  other  articles  that  are 
afiixed  to  the  freehold  by  the  tenant;  but  the  same  principle  runs 
through  all  the  cases,  which  is,  that  a  tenant  who  annexes  or 
affixes  personal  property  to  the  land  or  buildings  occupied  by 
him,  when  such  annexation,  &c,  is  made  for  the  purpose  of  carry- 
ing on  his  business  in  trade  or  manufactures,  or  for  agricultural 
purposes,  may  remove  them  by  right  without  any  agreement  for 
that  purpose,  and  that  too,  although  the  articles  may  be  so 
annexed,  &c,  that  they  would  be  considered  a  part  of  the  real 
estate  were  the  question  between  vendor  and  purchaser,  or  mort- 
gagor and  mortgagee,  of  real  estate.11 

And  where  a  tenant  placed  a  steam  engine,  boilers,  and  other 
property  in  a  building  upon  premises  rented  and  used  by  him  for 
carrying  on  the  business  of  a  soda,  saleratus  and  drug  factory 
and  mill,  it  was  held  that  he  was  entitled  to  remove  these  articles 
at  the  expiration  of  the  term.  Kelsey  v.  Durkee,  33  Barb.,  410. 

SECTION  III. 

VENDOR   AND    PURCHASER   OF   REAL   ESTATE. 

As  between  vendor  and  purchaser  of  real  estate  the  rule  is 
quite  strictly  applied  in  favor  of  the  purchaser.  And  the  gen- 
eral rule  is,  that  all  buildings,  machinery,  and  other  articles 
affixed  to  buildings,  and  intended  for  permanent  use  in  such 
buildings,  are  considered  as  a  part  of  the  real  estate,  and  will 
pass  to  the  purchaser  by  the  deed  of  conveyance.  Each  case, 
however,  has  some  peculiar  circumstances  of  its  own,  and  there 
will  therefore  be  many  instances  in  which  a  given  case  is  taken 
out  of  the  general  rule.  By  a  written  contract  between  the 
plaintiffs  and  S.  F.  &  Co.,  certain  machinery  was  to  be  manu- 
factured by  the  former  and  set  up  in  the  mill  of  the  latter,  and 
the  plaintiffs  were  to  remain  owners  of  the  machinery  until 
it  was  paid  for.  The  machinery  was  set  up  in  the  mill  according 
to  contract ;  the  mode  of  annexation  being  such  that  it  could  be 
removed  without  injury  to  the  building;  in  such  a  case,  the 
machinery  does  not  become  part  of  the  realty,  so  as  to  pass  by  a 
deed  thereof  by  S. ;  but  the  title  of  the  machinery  remains  in  the 
person  who  put  it  in  the  building,  until  it  is  paid  for.  Codard  v. 
Gould,  14  Barb.,  662.b  A  building  which  is  erected  by  one  person 
upon  the  lands  of  an  other  is  prima  facie  a  part  of  the  real  estate ; 
but  if  there  is  an  agreement  on  the  part  of  the  owner  of  the  land 
that  the  building  may  be  removed,  it  will  be  personal  property. 
Smith  v.  Benson,  1  Hill,  176.  But,  in  the  absence  of  a  valid 
agreement,  or  of  an  exception  contained  in  the  deed,  all  articles 

(o)  Note  295.        (4)  Note  296. 
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which  are  usually  termed  fixtures  will  pass  to  the  purchaser  by 
the  deed,  if  the  vendor  of  the  land  is  the  owner  of  them  at  the 
time  of  the  conveyance. 

The  following  articles  will  pass  to  the  purchaser  of  land  by 
virtue  of  the  deed  of  conveyance :  Fencing  materials  on  a  farm, 
which  have  been  used  as  a  part  of  the  fences,  but  are  temporarily 
detached,  without  any  intention  of  diverting  them  from  their  use 
as  such,  are  a  part  of  the  freehold,  and  pass  by  a  conveyance  of 
the  farm  to  a  purchaser.  Goodrich  v.  Jones,  2  Hill,  142.  And  so 
of  manure  lying  in  a  barnyard  on  the  farm  at  the  time  of  the 
conveyance,  although  laid  up  in  heaps.  lb. 

As  between  vendor  and  vendee  of  land  all  fixtures  pass  to  the 
purchaser,  although  they  were  erected  by  the  vendor  for  the  pur- 
poses of  trade  or  manufactures,  or  for  agricultural  purposes.  Mil- 
ler v.  Plumb,  6  Cow.,  665.a  A  building  called  a  "shanty,"  about 
twenty  feet  square,  stood  upon  land  fronting  the  street,  and  it 
had  a  chimney,  door  and  windows,  was  divided  into  two  apart- 
ments, and  a  garret,  and  occupied  by  a  family  ;  this  was  held  to 
be  prima  facie  a  part  of  the  real  estate.  Fisher  v.  Saffer,  1  B.  D. 
Smith,  611. 

Wheat  and  other  growing  crops  will  pass  to  the  purchaser  by 
the  deed  of  conveyance  of  the  land ;  and  a  parol  reservation  of 
them  will  not  be  permitted  to  be  proved  in  contradiction  of  the 
terms  of  the  deed.  Austin  v.  Sawyer,  9  Cow.,  39.  But  as  between 
vendor  and  purchaser  of  land,  upon  which  there  is  a  dwelling 
house  without  a  fireplace,  and  without  a  chimney,  except  from  the 
chamber  floor,  it  was  held  that  a  stove,  from  which  a  pipe  went 
into  the  lower  end  of  this  chimney,  did  not  pass  to  the  purchaser 
of  the  land  as  a  fixture.  Freeland  v.  Southworth,  24  Wend.,  191. 

Personal  property,  such  as  a  steam  engine  and  boilers,  were 
hired  by  a  person  and  then  wrongfully  affixed  to  his  real  estate, 
which  was  sold  to  a  purchaser  of  the  land  without  knowledge  of 
the  wrongful  acts  as  to  the  steam  engine,  &c. ;  and  it  was  held 
that  the  purchaser  of  the  land  could  hold  the  steam  engine,  &c, 
and  that  the  remedy  of  the  former  owner  of  the  engine  was  solely 
against  the  person  who  wrongfully  affixed  them  to  the  real  estate. 
Fryatt  v.  Sullivan  Co.,  5  Hill,  116 ;  S.  0.,  7  Hill,  529 ;  approved 
in  Ford  v.  Cobb,  6  E.  P.  Smith,  351,  upon  the  principle  that  they 
were  so  incorporated  into  the  building  as  not  to  be  removable 
without  destroying  it.  Shelves,  drawers  and  counter  tables,  put 
up  by  the  owner  to  fit  the  building  for  the  uses  of  a  retail  dry  goods 
and  grocery  store,  and  without  which  the  building  would  not  be 
adapted  to  the  business,  are,  as  between  vendor  and  purchaser,  a 
part  of  the  freehold,  and  the  vendor  has  no  right  to  remove  them 
after  a  sale  of  such  real  estate.  Tabor  v.  Robinson,  36  Barb.,  483^ 

SECTION  IV. 

MORTGAGOR   AND   MORTGAGEE    OP   REAL    ESTATE. 

A  mortgagee  and  a  purchaser  of  real  estate  stand  upon  a 
similar  footing  in  relation  to  fixtures ;  and  such  articles  as  a  pur- 

(o)  Nora  297.        (6)  Note  298. 
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chaser  may  claim  under  his  deed,  will  generally  belong  to  a 
mortgagee  on  a  foreclosure.  Laflin  v.  Griffiths,  35  Barb.,  58.  The 
following  articles  will  belong  to  a  mortgagee  of  real  estate,  or  to 
'a  purchaser  of  them,  on  a  foreclosure  of  the  mortgage :  Crops  of 
every  kind  which  are  growing  on  the  ground  at  the  time  of  the 
sale  under  the  mortgage  foreclosure.  Lane  v.  King,  8  Wend.,  584  , 
Shepard  v.  Phillbrick,  2  Denio,  174 ;  Gittett  v.  Balaam,  6  Barb., 
370.  Hop  poles,  necessarily  used  in  cultivating  hops,  thougL 
piled  in  the  hop  yard  after  picking  the  hops,  but  intended  to  bt 
used  for  the  next  crop.  Bishop  v.  Bishop,  1  Kern.,  123.  A  furnace 
for  heating  a  house,  but  so  placed  that  it  could  not  be  removed 
without  some  injury  to  the  building  in  which  it  was  placed.  Main 
v.  Schwarzwaelder,  4  E.  D.  Smith,  273.  A  statue  erected  as  an 
ornament  to  the  grounds,  and  placed  upon  n  permanent  artificial 
mound,  constructed  of  cut  stone  laid  up  without  mortar,  and 
affixed  in  no  other  manner  than  by  its  own  weight.  SnedeJcer  v. 
Warring,  2  Kern.,  170.  Locomotive  engines,  passenger,  baggage 
and  freight  cars,  hand  cars,  snow  plows,  &c,  will  pass  to  the 
mortgagee  instead  of  creditors  with  executions.  Farmers'  Loan, 
&c.  v.  Hendrickson,  25  Barb.,  484.  But  looms  in  a  woolen 
factory,  which  are  not  connected  with  the  machinery  of  the 
motive  power  in  any  other  manner  than  by  leather  bands,  and 
not  annexed  or  affixed  to  the  building  in  any  other  manner  than 
by  screws  holding  them  to  the  floor  for  the  purpose  of  keeping 
them  steady  while  working,  and  which  could  be  removed  without 
injury  to  themselves  or  to  the  building,  are  chattels,  and  not  a 
part  of  the  real  estate,  and  a  mortgagee  of  the  real  estate  can 
not  hold  them.  Murdoch  v.  Qifford,  4  E.  P.  Smith,  28.  So,  where 
a  mortgagor  of  real  estate  bought  salt  pans,  and  mortgaged  them 
to  his  vendor  as  chattels,  and  he  then  imbedded .  them  in  brick 
arches,  from  which  they  could  be  removed  without  injury  to  the 
real  estate,  and  at  an  inconsiderable  expense,  and  the  course  of 
the  manufacture  required  them  to  be  re-set  annually,  the  original 
vendor  was  held  to  be  entitled  to  them  on  his  chattel  mortgage 
in  preference  to  the  mortgagee  of  the  real  estate.  Ford  v.  Cooo, 
6  E.  P.  Smith,  344.  The  last  two  cases  may  be  regarded  as 
determining  the  rule  in  these  cases  to  be  the  same  as  that  between 
the  heir  and  the  executor.  See  the  statute,  ante,  603,  §  6.  If  these 
cases  are  followed  the  rule  will  be  simple,  and  it  will  be  uniform 
in  all  cases,  and  it  will  also  be  equitable  and  convenient  in 
practice.  The  principle  is  stated  in  Murdoch  v.  Qifford,  4  E.  P. 
Smith,  34.  "Applying  this  principle  to  the  case  of  a  factory,  the 
wheel  or  engine  which  furnishes  the  motive  power,  and  all  that 
part  of  the  gearing  and  machinery  which  has  special  relation  to 
the  building  with  which  it  is  connected,  would  belong  to  the  free- 
hold, while  an  independent  machine,  like  a  loom,  which,  if 
removed,  still  remains  a  loom,  and  can  be  used  as  such  wherever 
it  is  wanted,  and  power  can  be  applied  to  it,  will  still  retain  its 
character  of  personalty." 
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SECTION  V. 

WHEN   LIABLE    TO   AN    EXECUTION. 

An  execution  which  is  issued  by  a  justice  of  the  peace,  cannot 
be  levied  upon  real  estate,  and  therefore  when  any  article  is  a  part 
of  the  real  estate  in  the  character  of  a  fixtnre,  it  is  generally  said 
that  it  cannot  be  sold  upon  such  an  execution.  But  it  has  been 
seen,  ante,  602,  that  articles  which  are  treated  as  fixtures  in  some 
cases,  are  not  so  considered  under  other  circumstances. 

It  may  be  stated  as  a  general  rule,  than  an  execution  may  be 
levied  upon  those  articles  which  a  tenant  may  claim  as  against  his 
landlord,  a  vendor  against  his  purchaser,  a  mortgagor  against 
his  mortgagee,  or  an  heir  against  the  executor,  &c,  if  the  execu- 
tion is  issued  againgt  such  tenant,  vendor,  mortgagee,  or  heir. 
To  enumerate  all  the  articles  which  may  thus  be  taken,  to  cite  all 
the  adjudged  cases  upon  the  question,  or  to  reconcile  all  the  con- 
flicting decisions,  will  not  be  attempted.  But  a  few  of  the  more 
useful  cases  will  be  noticed  by  way  of  illustration. 

Machinery  erected  for  manufacturing  purposes,  on  timbers  im- 
bedded in  the  ground,  or  fastened  to  the  timbers  of  a  building  by 
bolts,  screws,  pins  or  cleats,  if  put  up  with  a  view  to  its  being 
removed  without  injury  to  the  building,  may  be  levied  upon  and 
sold  as  personal  property.  Farrar  v.  Ohauffetete,  5  Denio,  527.  A 
heater,  which  is  used  in  a  tannery  for  heating  liquors,  may  be  sold 
on  execution.  Raymondv.  White,  7  Cow.,  319.  So  of  gas  fixtures 
owned  by  a  tenant  and  placed  in  a  store  or  shop,  Lawrence  v. 
Kemp,  1  Duer,  363.  So  of  machinery  for  spinning  flax  and  tow, 
and  carding  machines,  used  in  a  manufactory  and  attached  slightly 
by  cleats,  &c.  Cresson  v.  Stout,  17  Johns.,  116. 

The  other  cases  necessary  to  notice,  have  already  been  cited,  in 
relation  to  tenants,  purchasers,  mortgagees,  &c,  ante,  604.  When- 
ever such  persons  may  claim  the  articles,  they  are  liable  to  levy 
and  sale  upon  executions  which  are  issued  against  them.  But 
whenever  the  landlord,  or  mortgagee,  or  purchaser  of  real  estate, 
or  the  heir-at-law  may  claim  the  property,  as  a  part  of  the  real 
estate,  no  execution  against  personal  property  can  be  properly 
levied  upon  it. 

CHAPTER  XIV. 

STATUTE  OF  FRAUDS. 
SECTION  I. 

The  statute  which  is  usually  called  the  "  Statute  of  Frauds,"  is 
one  which  applies  to  many  of  the  usual  contracts  which  are  daily 
made.  The  object  of  the  statute  is  to  prevent  the  perpetration 
of  frauds  or  the  commission  of  perjuries,  in  attempting  to  estab- 
lish Jii id  enforce  pretended  contracts  which  were  never  really 
made.  To  effectuate  this  object,  the  statute  requires  that  certain 
agreements  shall  be  in  writing;  that  the  terms  of  the  agreement, 
including  the  consideration,  shall  be  expressed  therein,  and  that 
it  shall  be  subscribed  by  the  person  who  is  to  be  charged  by  it. 
Wait        77 


610  STATUTE  OF  FRAUDS. 

The  statute  is  as  follows:  "In  the  following  cases,  every  agree- 
ment shall  be  void  unless  such  agreement  or  some  note  or  memo- 
randum thereof  be  in  writing,  and  subscribed  by  the  party  to  be 
charged  therewith:  1.  Every  agreement  that  by  its  terms  is  not 
to  be  performed  within  one  year  from  the  making  thereof}  2. 
Every  special  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  an  other  person ;  3.  Every  agreement,  promise  or  under- 
taking, made  upon  consideration  of  marriage,  except  mutual 
promises  to  marry.""  The  statute  as  here  quoted,  reads  as  it  was 
amended  by  chapter  462,  §  1,  of  laws  of  1863.  The  amendment 
consisted  in  striking  out  the  clause  which  required  the  agreement 
to  express  the  consideration  on  the  face  of  the  agreement.  It 
will  be  observed  that  this  statute  does  not  dispense  with  any  of 
the  common  law  requisites  of  a  contract.  There  must  still  be  par- 
ties competent  to  contract,  a  sufficient  legal  consideration,  and 
the  mutual  assent  of  the  parties. 

The  practical  effect  of  the  statute  is  to  require  that  some  par- 
ticular contracts  shall  be  evidenced  in  a  manner  not  required  by 
the  rules  of  the  common  law.  Under  this  statute,  therefore,  all 
cases  which  fall  within  it  must  be  legally  sufficient  as  a  common 
law  contract,  and  must  in  addition,  be  reduced  to  writing,  must 
show  a  consideration,  and  be  subscribed  by  the  party  against 
whom  it  is  sought  to  be  enforced. 

The  statute  requires  that  all  the  material  terms  of  the  agree- 
ment shall  be  reduced  to  writing,  as  is  evident  from  the  language 
employed.  It  declares  that  "every  agreement  shall  be  void, 
unless  such  agreement,  or  some  note  or  memorandum  thereof  be 
in  writing,  &c." 

And  besides  that,  the  reason  for  enacting  the  statute  was,  that 
there  should  be  written  evidence  of  agreements  instead  of  rely- 
ing upon  verbal  evidence,  which  may  let  in  the  mischiefs  of  fraud 
and  perjury;  and,  if  the  agreement  is  required  to  be  in  writing, 
nothing  is  more  natural  and  proper  than  that  the  entire  agree- 
ment should  be  reduced  to  writing.  This  view  is  in  accordance 
with  the  common  law  rule  of  evidence  which  forbids  the  admis- 
sion of  parol  evidence  to  vary,  add  to,  or  contradict  a  written 
agreement.  The  law  does  not  prescribe  any  particular  manner 
in  which  the  terms  of  an  agreement  shall  be  expressed  in  a  writ- 
ten instrument.  It  will  be  sufficient  if,  from  the  face  of  the 
entire  instrument,  there  is  enough  expressed  to  authorize  a  court 
to  adjudge  as  a  matter  of  law  that  a  valid  contract  is  contained 
in  it.  The  statute  formerly  required  a  statement  of  the  consider- 
ation, or  in  other  words,  it  declared  that  the  agreemeut  must 
express  the  consideration.  But  the  statute  as  it  now  stands,  since 
the  amendment,  reads  like  the  English  statute  in  that  respect, 
and  is  also  similar  to  the  statutes  of  this  state  before  the  enact- 
ment of  the  Revised  Statutes  of  1830.  By  the  English  law,  and 
by  the  adjudications  in  this  state  before  1830,  every  agreement  in 
writing  must  have  shown  ou  its  face  that  it  was  founded  upon  a 
a  legal   sufficient  consideration.     The  statute  of  frauds  which 

(a)  Note  299. 
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requires  certain  agreements  to  be  in  writing,  was  construed  by 
the  courts  to  mean  that  the  agreement  must  contain  the  entire 
contract,  including  the  consideration.  Wain  v.  Warlters,  5  East, 
10;  2  Smith's  Lead.  Oas.,  147,  and  the  cases  in  note. 

The  cases  in  this  state  are  explicit  that  a  written  memorandum 
under  the  statute  of  frauds  must  show  a  consideration,  or  that  it 
will  be  invalid,  even  when  the  statute  does  not  require  in  express 
terms  that  the  agreement  shall  express  the  consideration.  Sears 
v.  Brink,  3  Johns.,  210 ;  Stymets  v.  Brooks,  10  Wend.,  207 ;  Rogers  v. 
Kneeland,  10  Wend.,  219;  S.  O.,  13  Wend.,  114.  The  cases  do 
not  require  that  the  consideration  shall  be  expressed  in  any  par- 
ticular form;  since  it  is  a  general  principle,  applicable  to  all 
instruments  or  agreements,  that  whatever  may  be  fairly  implied 
from  the  terms  or  language  of  an  instrument,  is  in  judgment  of 
law,  contained  in  it.  II. 

If  the  written  agreement  shows  any  consideration  upon  its  face, 
that  wDl  be  sufficient  in  the  first  instance.  But  if  it  is  shown  that 
the  consideration  recited  does  not  exist,  and  that  it  never  had  any 
existence,  or  from  some  cause  it  is  illegal,  the  entire  contract  will 
fail,  since  no  contract  is  binding  unless  it  is  founded  upon  a 
sufficient  and  legal  consideration.  A  want  of  consideration  or 
illegality  in  it,  may  always  be  shown  as  a  defense  to  an  alleged 
contract,  whether  it  be  verbal  or  written,  sealed  or  unsealed. 
Ante,  106,  108. 

If  it  is  shown  that  the  consideration  which  is  recited  in  the 
agreement  is  illegal,  that  it  is  not  sufficient,  or  that  it  has  entirely 
failed,  then  the  agreement  cannot  be  enforced,  whether  it  is  a 
common  law  agreement,  or  whether  it  is  one  which  is  affected  by 
the  statute  of  frauds,  since  this  statute  relates  merely  to  the  evi- 
dence which  is  necessary  to  establish  the  existence  of  the  contract 
in  the  first  instance,  while  a  party  is  always  at  liberty  to  impeach 
such  consideration  by  any  competent  evidence  for  that  purpose. 
Ante,  106,  108. 

There  are  frequently  cases  in  which  the  statute  requires  a  written 
agreement,  and  in  which  there  was  a  legal  and  sufficient  con- 
sideration in  fact,  but  which  was  not  expressed  in  the  written 
agreement;  and  the  question  then  occurs,  whether  parol  evidence 
is  admissible  for  the  purpose  of  sustaining  the  written  agreement 
by  showing  what  the  actual  consideration  was. 

It  has  been  repeatedly  held  that  it  will  be  of  no  avail  that  there 
was  really  a  legal  sufficient  consideration,  if  that  consideration  is 
not  expressed  in  the  agreement  itself.  Brewster  v.  Silence,  4  Seld., 
207;  Draper  v.  Snow,  6  E.  P.  Smith,  331;  Gould  v.  Moving,  28 
Barb.,  444. 

The  contract  of  a  surety,  or  that  of  a  guarantor,  is  a  different 
one  from  that  of  the  principal  debtor;  and  although  there  may  be 
a  sufficient  consideration  to  render  the  contract  valid  between 
the  principal  and  the  other  contracting  party,  such  consideration 
will  not  be  sufficient  to  sustain  an  action  against  the  surety  or 
guarantor.    This  rule,  however,  is  applicable  to  those  cases  only 
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in  which  the  surety  or  the  guarantor  enters  into  the  agreement  at 
some  time  after  the  principal  contract  has  been  made,  or  when  the 
agreements  of  the  principal  and  surety  or  guarantor  are  not  both 
made  at  the  same  time;  and  when  there  is  no  consideration  exist- 
ing except  that  of  the  principal  debtor.  In  such  cases,  the  con- 
sideration of  the  contract  between  the  principal  and  the  other 
contracting  party  is  not  any  consideration  as  to  the  surety  or  the 
guarantor.  Brewster  v.  Silence,  4  Seld.,  207;  Draper  v.  Snow,  6 
E.  P.  Smith,  331;  Gould  v.  Moring,  28  Barb.,  444. 

There  is  one  class  of  cases,  however,  which  deserves  notice  in 
this  place,  and  that  is,  when  a  principal  is  about  to  purchase 
goods  or  property  of  an  other,  and  before  the  purchase,  or  the 
delivery  of  the  property,  the  guarantor  or  surety  subscribes  a 
written  guaranty  or  agreement  to  pay  for  the  article  so  purchased 
or  delivered ;  this  will  be  a  valid  and  binding  agreement  upon 
such  guarantor  or  surety  if  the  vendor  sells  or  delivers  the  pro- 
perty on  the  faith  of  such  written  guaranty  and  in  compliance 
with  its  terms  and  conditions.  In  such  a  case,  the  written  agree- 
ment is  in  the  nature  of  a  request  to  the  vendor  to  sell  or  deliver 
the  property,  which  the  vendor  is  not  under  any  obligation  to  do 
unless  he  agrees  to  do  so ;  but  if  in  compliance  with  the  request, 
he  does  so  sell  or  deliver  the  goods  or  property  to  the  principal 
debtor,  the  surety  or  guarantor  will  be  liable  to  see  the  debt  paid 
in  case  the  principal  does  not  pay  it.  Church  v.  Brown,  7  E.  P. 
Smith,  315,  328 ;  Union  Banlc  v.  Coster's  Executors,  3  Comst., 
203 ;  Gates  v.  McKee,  3  Kern.,  232 ;  Bindge  v.  Judson,  10  E.  P. 
Smith,  64 ;  and  see  ante,  98.  In  all  such  cases,  the  consideration 
is  expressed  in  the  writing,  because  the  request  and  the  promise 
constitute  a  sufficient  consideration  if  the  request  is  complied 
with.  II.  In  Church  v.  Brown,  7  E.  P.  Smith,  315,  the  facts  were, 
that  on  the  1st  day  of  July,  1852,  the  plaintiffs  made  a  contract 
with  one  White,  which  was  reduced  to  writing,  and  signed  by  the 
parties,  by  which  the  plaintiffs  agreed,  during  one  year,  to  sell  to 
White  such  articles  of  hardware,  from  their  store,  as  he  might 
desire,  upon  a  credit  of  one  year,  with  interest  after  six  months 
from  the  time  of  the  purchase.  Simultaneously  with  the  execu- 
tion of  this  agreement,  the  defendant  subscribed  an  instrument 
in  the  following  form,  which  was  indorsed  on  the  agreement:  "  I 
will  be  responsible  for  all  such  goods  as  Mr.  White  shall  buy  of 
the  Messrs.  Church,  within  one  year  from  date,  and  which  shall 
not  be  paid  for  according  to  the  terms  of  the  within  contract. 
July  1, 1852."  In  pursuance  of  this  arrangement,  Messrs.  Church 
sold  and  delivered  goods  to  White,  and  it  was  held  that  Brown 
was  liable  to  see  them  paid  for,  upon  the  ground  that  the  instru- 
ment signed  by  him  was  a  request  for  the  delivery  of  the  goods 
to  White. 

Where  a  guaranty  of  the  payment  of  rent,  to  grow  due  upon 
a  lease,  is  expressed  to  be  "  in  consideration  of  the  letting,"  it 
will  be  intended,  for  the  purpose  of  giving  a  consideration  to  the 
guaranty,  if  nothing  to  the  contrary  is  shown,  that  the  landlord 
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agreed  to  let  in  consideration  of  the  promise  of  the  surety ;  and 
this,  notwithstanding  the  guaranty  bears  date  after  the  lease. 
Gottsberger  v.  Railway,  2  Hilt.,  342.  In  this  case,  the  court  said, 
"  That  it  (the  guaranty)  bears  date  after  the  agreement  to  let, 
makes  no  difference.  It  sets  forth  that  the  letting  is  the  consi- 
deration for  the  promise  made  by  the  defendant,  and  it  will  be 
intended,  though  the  agreement  of  the  surety  bears  date  after- 
wards, if  nothing  to  the  contrary  is  shown,  that  the  plaintiff 
agreed  to  let  in  consideration  of  the  promise  of  the  defendant 
afterwards  put  in  writing." 

It  has  been  held  in  several  cases,  and  it  may  now  be  regarded 
as  settled,  that  the  words  "  for  value  received,"  constitute  a  suffi- 
cient expression  of  the  consideration  to  satisfy  the  statute,  even 
where  the  statute  requires  the  consideration  to  be  expressed. 
Miller  v.  Cook,  9  B.  P.  Smith,  495 ;  S.  C,  22  How.,  66 ;  Brewster 
v.  Silence,  4  Seld.,  207 ;  Cooper  v.  DedricJc,  22  Barb.,  516 ;  Wat- 
son's Executors  v.  McLaren,  19  Wend.,  557."  So  where  the  agree- 
ment is  under  seal,  this  will  be  held  to  be  a  compliance  with  the 
statute  by  sufficiently  showing  a  consideration,  because  it  is  said 
that  a  seal  imports  or  implies  a  consideration.  Livingston  v.  Trem- 
per,  4  Johns.,  416 ;  Douglass  v.  Howland,  24  Wend.,  35  ;  Bush  v. 
Stevens,  24  Wend.,  256  ;  Glvilds  v.  Barnum,  11  Barb.,  14 ;  Bosenoaum 
v.  Gunter,  2  E.  D.  Smith,  415  ;  McKensie  v.  Far  roll,  4  Bosw.,  193. 

When  the  contract  of  guaranty  or  other  agreement  is  sealed, 
it  is  not  necessary  that  the  body  of  the  instrument  should  recite 
or  express  any  consideration  in  language,  as  the  seal  is  held  to 
be  sufficient  to  answer  for  that  purpose. 

It  must  be  regarded  as  settled  that  the  attaching  of  a  seal  to 
an  agreement,  or  the  insertion  of  the  words  "for  value  received," 
sufficiently  expresses  the  consideration  to  satisfy  the  statute; 
but,  although  this  is  so,  it  is  evident  that  neither  of  these  modes 
really  and  truly  expresses  the  actual  consideration  upon  which 
the  agreement  is  founded  as  the  statute  formerly  required. 

Such  a  mode  of  complying  with  the  statute,  may  be  said  to 
show  that  there  is  some  unexpressed  consideration  for  the  promise 
of  the  surety  or  guarantor,  but  it  certainly  does  not  express  what 
the  actual  consideration  is,  which  is  the  obvious  design  of  the 
statute, 

This  general  manner  of  expressing  the  consideration,  seems  to 
be  sufficient  to  cover  and  include  all  possible  considerations, 
although  no  particular  consideration  is  expressed  in  the  writing. 
And  where  a  guaranty  recited  the  payment  of  one  dollar,  and  it 
was  also  under  seal,  it  was  held  that  proof  of  the  non-payment 
of  the  dollar  did  not  invalidate  the  guaranty,  since  there  might 
have  been  some  other  consideration  which  the  seal  would  import. 
Childs  v.  Barnum,  11  Barb.,  14.  The  court  held  that  in  such  a 
case,  a  defence  to  be  successful  must  show  that  there  was  no 
consideration  of  any  kind  whatever.  A  party  is  always  at  liberty 
to  show  that  there  is  no  consideration  for  his  promise,  and  if  it  is 
established  by  the  evidence  that  there  was  no  consideration  for 

(a)  Howard  V.  Molbrook,  9  Bosw.,  23T. 
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such  promise,  the  agreement  can  not  be  enforced  whether  under 
seal  or  not  under  seal.  Tallmadge  v.  Wallis,  25  Wend.,  107; 
Johnson  v.  Miln,  14  Wend.,  195,  199.  The  seal  will  stand  for  a 
consideration  until  the  existence  of  any  consideration  is  nega- 
tived. The  statute  which  formerly  required  that  the  considera- 
tion should  be  expressed  in  the  agreement,  did  not,  thereby,  in 
any  manner  change  the  character  of  the  consideration  itself.  It 
merely  required  that  the  evidence  of  the  consideration  should  be 
in  writing,  and  it  then  left  the  value  and  sufficiency  of  it  to  the 
ordinary  rules  of  law  applicable  to  the  case. 

If  a  written  agreement  does  not  show  any  consideration  on  its 
face,  and  there  is  no  extrinsic  proof  of  any  consideration  in  fact, 
the  agreement  cannot  be  enforced  upon  common  law  principles. 
And,  in  the  cases  in  which  the  statute  requires  a  written  agreement 
to  render  it  valid,  if  that  is  not  done  there  cannot  be  any  parol 
proof  admitted  to  show  that  there  was  really  a  sufficient  conside- 
ration, and  in  such  cases  the  agreement  will  be  void  by  the 
statute.  Sackett  v.  Palmer,  25  Barb.,  179;  Wood  v.  Wheelock,  25 
Barb.,  625;  Brewster  v.  Silence,  4  Seld.,  207;  Draper  v.  Snow,  6 
E.  P.  Smith,  331;  Gould  v.  Moring,  28  Barb.,  444;  Wilson  v. 
Roberts,  5  Bosw.,  100;  Bennett  v.  Pratt,  4  Denio,  275;  Doolittle 
v.  Naylor,  2  Bosw.,  206. 

When  an  agreement  is  required  by  the  statute  of  frauds,  to  be 
in  writing,  there  must  be  a  compliance  with  the  statute,  and  an 
agreement  which  is  partly  in  writing  and  partly  by  parol  or  ver- 
bal, will  be  void.  Wright  v.  Weeks,  11  E.  P.  Smith,  153.  The 
contract  may  be  executed  by  an  agent ;  and  a  subscription  to  an 
agreement,  by  an  agent  of  the  party  to  be  charged,  is  valid  under 
the  statute  of  frauds,  although  the  name  or  the  existence  of  the 
principal  does  not  appear  upon  the  instrument.  Dykers  v.  Town- 
send,  10  E.  P.  Smith,  57. 

The  law  sometimes  supplies,  by  its  implications,  the  want  of 
express  agreements  between  the  parties,  but  it  never  destroys  or 
overrules  the  express  agreements  of  the  parties  by  implications. 
Calkins  v.  Falk,  39  Barb.,  620.  If  the  meaning  of  an  instrument 
is  uncertain,  the  intention  may  sometimes  be  ascertained  by  ex- 
trinsic evidence,  but  it  must  be  a  meaning  which  may  be  distinctly 
derived  from  a  fair  and  rational  interpretation  of  the  words  actu- 
ally used.  If  it  be  incompatible  with  such  interpretation,  the 
instrument  will  be  void  for  uncertainty,  and  incurable  inaccu- 
racy. II. 

SECTION  II. 

CONTRACTS    NOT    TO    BE    PERFORMED    WITHIN    ONE    TEAR. 

It  is  the  object  and  the  policy  of  the  law  to  ascertain  what  is 
the  actual  truth  in  relation  to  disputed  facts  between  litigant 
parties ;  and  in  all  cases  of  contracts,  the  intentions  of  the  parties 
are  carried  into  effect  so  far  as  is  consistent  with  the  settled  rules 
of  law. 

But  one  of  the  most  difficult  questions  which  frequently  arises 
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is,  to  ascertain  and  determine  what  the  actual  agreement  of  the 
parties  really  is.  And  when  there  is  no  dispute  as  to  the  facts, 
there  is  frequently  a  wide  difference  of  opinion  between  the  parties 
as  to  their  legal  rights  upon  the  undisputed  facts.  But  in  such 
,  cases,  there  is  a  mere  legal  question  to  be  settled  by  the  courts. 

The  greater  share  of  litigation,  in  such  cases  of  contracts,  re- 
lates to  the  question  what  the  actual  contract  is  which  it  is 
alleged  has  been  made.  If  the  contract  is  reduced  to  writing, 
much  of  this  difficulty  is  obviated.  Written  contracts  speak  one 
language  for  all  the  parties,  and  they  never  add  anything  to  the 
terms  of  the  original  agreement,  nor  are  they  liable  to  the  defects 
of  human  memory  by  forgetting  or  omitting  some  of  the  impor- 
tant provisions  of  the  agreement.  The  object  of  the  statute  is 
to  prevent  mistake,  fraud  or  perjury  in  relation  to  such  contracts 
as  may  be  of  sufficient  importance  to  require  that  their  existence 
shall  be  evidenced  by  writing. 

Past  experience  has  shown  the  danger  which  exists,  and  the 
injuries  which  parties  have  suffered,  in  consequence  of  permitting 
important  contracts  to  rest  in  parol  agreements.  Transactions 
which  occurred  at  a  remote  period  of  time  may  have  been  forgot- 
ten wholly  or  partially ;  different  witnesses  who  heard  the  same 
contract  made,  or  who  saw  the  same  transactions,  may  differ 
widely  in  their  recollections  of  the  matter,  or  they  may  positively, 
but  honestly,  disagree  in  their  narration  of  the  event,  owing  to 
the  fact  that  some  of  them  may  have  forgotten  what  the  others 
distinctly  recollect;  again,  some  of  the  most  material  circum- 
stances may  have  been  forgotten  by  all  the  witnesses ;  so,  some 
or  all  of  the  witnesses  may  not  recollect  the  language  of  the  con- 
tract, but  merely  the  impression  which  they  received  when  they 
heard  it,  and  that  impression  may  have  been  very  incorrect  indeed ; 
further,  it  is  almost  always  the  case  that  different  witnesses  give 
different  versions  of  the  same  affair,  even  when  the  transaction 
spoken  of  is  a  recent  one ;  and  finally,  the  absence  or  death  of 
material  witnesses  may  seriously  affect  the  rights  of  litigant  parties. 
Such  considerations,  and  others  of  a  similar  character,  show  the 
importance  and  the  propriety  of  the  statute ;  but  when  to  this 
view  of  the  matter  is  added,  that  nothing  can  open  a  wider  door 
for  frauds  and  perjuries  than  those  cases  which  depend  upon  oral 
evidence  of  the  existence  of  the  terms  and  conditions  of  agree- 
ments which  were  made  years  before  the  litigation  arose,  it  will 
be  seen  that  the  rights  of  the  citizen  would  be  most  unsafe  in- 
deed but  for  the  provisions  of  this  statute. 

In  the  construction  of  a  statute,  it  is  always  important  to 
recollect  the  object  for  which  it  was  enacted ;  and  the  court  will 
always  so  construe  it  as  to  prevent  the  mischief,  or  to  advance 
the  remedy  which  was  the  object  of  its  enactment.  The  statute 
renders  every  verbal  agreement  void,  if  by  its  terms,  it  is  not  to 
be  performed  within  one  year  from  the  time  when  it  was  made. 

It  will  be  noticed  that  the  statute  does  not  render  every  agree- 
ment void  merely  because  it  does  not  happen  to  be  performed 
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within  one  year,  but  it  relates  to  those  cases  in  which  the  agree- 
ment  by  its  terms,  is  not  to  be  performed  within  one  year.  So,  it 
is  evident  that  the  statute  was  intended  to  reach  those  cases  in 
which  the  agreement  by  its  terms  provides  that  there  is  not  to  be 
a  complete  performance  of  the  entire  contract  within  a  year. 
Ordinarily,  there  cannot  be  room  for  any  substantial  question, 
whether  the  agreement  is  void  by  the  statute,  if  the  terms  of  the 
agreement  are  undisputed. 

When  an  agreement  is  made  on  the  first  day  of  January  in  one 
year,  and  by  the  terms  of  such  agreement,  one  person  is  to  labor 
for  an  other  from  the  first  day  of  May  following,  until  the  first 
day  of  May  in  the  succeeding  year,  it  is  evident  that  such  an 
agreement  cannot  be  performed  within  one  year  from  the  time  of 
making  it,  and  therefore  it  is  void  by  the  very  terms  of  the  statute. 
In  such  a  case,  the  parties  expressly  agree  that  the  performance 
of  the  agreement  shall  not  be  completed  within  one  year. 

But  there  are  many  instances  in  which  the  evident  intention  of 
the  parties  is,  that  the  agreement  shall  not  be  performed  within 
one  year,  although  this  intention  is  not  expressed  in  direct  lan- 
guage. If,  however,  the  legal  construction  of  the  agreement 
shows  that  it  is  really  a  contract  which  by  its  entire  terms  is  not 
to  be  performed  within  one  year,  it  will  be  void  as  clearly  as 
though  the  terms  were  expressed  in  explicit  and  unambiguous 
language.  ISTo  evasion  of  the  statute  is  to  be  permitted,  and  every 
agreement  which  is  made  in  violation  of  the  intent  and  spirit  of 
the  statute  ought  to  be  held  void. 

In  all  cases  which  can  arise  under  this  statute,  the  agreement 
must  be  a  verbal  one,  because  the  statute  does  not  apply  to  writ- 
ten agreements.  And  if  there  is  a  dispute  as  to  the  true  terms 
of  the  agreement,  the  question  is  one  of  fact  to  be  determined 
by  a  jury,  or  by  the  justice  sitting  in  their  place,  upon  all  the 
evidence  on  that  question.  If  it  is  determined  as  a  matter  of  fact 
that  the  agreement  was  not,  by  its  terms,  to  be  performed  within 
one  year,  it  is  void;  if,  on  the  other  hand,  it  is  found  that  the 
performance  was  to  be  complete  within  one  year,  the  agreement 
is  valid. 

A  parol  executory  agreement  between  an  individual  and  a 
railroad  company  that  the  cars  of  the  latter  shall  continue  to  stop 
at  a  particular  place  adjacent  to  his  property,  as  a  permanent 
arrangement,  is  void  by  the  statute  of  frauds,  because  from  the 
nature  and  terms  of  the  agreement  it  is  not  to  be  performed 
within  one  year  from  the  making  thereof.  Pitkin  v.  Long  Island 
B.  B.  Co.,  2  Barb.  Oh.,  222. 

So,  where  L.  let  the  use  of  his  mare  for  breeding  purposes  to' 
B.,  the  owner  of  a  stud  horse,  under  the  following  parol  agree- 
ment :  B.  to  pay  a  specified  sum  for  the  colt,  if  one  should  be 
foaled,  the  mare  to  remain  in  L.'s  possession,  and  he  to  keep  the 
colt  until  it  became  four  or  six  mouths  old.  A  colt  having  been 
raised  from  the  mare,  B.  demanded  it  after  it  became  six  months 
old,  tendering  the  agreed  sum,  but  L.  refused  to  let  him  have  it 
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whereupon  B.  brought  an  action  of  replevin ;  but  it  was  held  that 
the  agreement  was  void,  as  being  one  which  from  its  nature  could 
not  be  performed  within  a  year,  and  that  B.  therefore  had  no 
right  of  action.  Lockwood  v.  Barnes,  3  Hill,  128.  The  court  said, 
p.  131:  "As  I  understand  the  agreement  in  this  case,  the  colt 
was  not  to  be  delivered  to  the  plaintiff  until  it  was  at  least  four 
and  perhaps  six  months  old.  This,  added  to  the  eleven  months 
for  gestation,  would  make  the  whole  period  which  was  to  elapse 
before  the  contract  could  be  completely  executed  fifteen  or  six- 
teen months.  It  appears,  then,  that  by  the  terms  of  the  agree- 
ment it  was  not  to  be  performed  within  a  year,  and  the  fact  of 
part  performance  within  that  time  will  not  aid  the  case." 

The  defendant,  on  the  17th  or  18th  of  April,  agreed  with  the 
plaintiff,  a  boarding-house  keeper,  for  rooms  and  board  for  him- 
self and  family  for  one  year  from  the  first  day  of  May  following, 
at  a  certain  amount  per  week  for  the  rooms,  and  another  sum  per 
week  for  board. 

The  defendant  left  before  the  end  of  the  year,  and  the  plaintiff 
sued  him  to  recover  the  stipulated  price  of  the  rooms  to  the  end 
of  the  year,  but  it  was  held  that  the  relation  of  landlord  and 
tenant  did  not  exist  between  the  parties,  and  also  that  the  con- 
tract was  void  because  it  was  not  by  its  terms  to  be  performed 
within  one  year.  Wilson  v.  Martin,  1  Denio,  602;  Spencer  v. 
Halstead,  1  Denio,  606.a 

The  defendant,  in  January,  agreed  by  parol  to  clear  a  piece  of 
wood  land  for  the  plaintiff,  and  partly  to  fence  one  end  of  it, 
which  the  plaintiff  was  to  complete,  the  whole  to  be  done  in  one 
year  from  the  ensuing  spring,  when  the  defendant  was  to  put  in 
a  crop  which,  with  the  wood  and  timber,  except  that  used  for  the 
fences,  he  was  to  have  for  his  compensation. 

In  an  action  against  the  defendant  for  the  non-performance  of 
the  agreement,  it  was  held  to  be  within  the  statute  and  void. 
Broodwell  v.  Oetman,  2  Denio,  87.  The  court  said:  "The  word 
'agreement,'  as  used  in  this  section,  signifies  'a  mutual  con- 
tract on  consideration  between  two  or  more  persons,'  and  ex  vi 
termini  (from  the  force  of  the  term),  includes  the  several  parties 
to  the  contract  and  their  respective  stipulations,  every  thing, 
indeed,  which  is  to  be  done  on  both  sides.  In  this  case  there 
were  mutual  stipulations  between  the  parties ;  the  defendant  was 
to  clear  the  land  and  in  part  make  a  fence  at  one  end  of  the  lot. 
This  fence  was  to  be  completed  by  the  plaintiff,  and  he  stipulated 
that  the  defendant  should  have  all  the  timber  cut  on  the  laud 
except  what  might  be  required  for  the  fence,  and  also  the  use  of 
the  land  for  a  summer  crop  in  1842.  As  this  agreement  was 
made  in  January,  1841,  and  could  not  be  completely  executed 
until  the  close  of  the  season  of  1842,  it  was  within  the  statute, 
and  not  being  in  writing  and  signed,  was  void.  Upon  this  point 
it  would  seem  to  be  difficult  to  raise  a  doubt  upon  the  terms  of 
the  statute.  An  agreement  is  an  entire  thing,  and  where  that 
cannot  be  completely  executed,  on  both  sides,  until  more  than  a 

Wait   18  (a)  Note  300. 
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year  has  elapsed,  the  case  falls  within  the  express  words  of  the 
enactment.  It  is  also  within  its  spirit  for  'the  mischief  meant 
to  be  prevented  by  the  statute,  was  the  leaving  to  memory  the 
terms  of  a. contract  for  a  longer  time  than  a  year.  The  persons 
might  die  who  were  to  prove  it,  or  they  might  lose  their  faithful 
recollection  of  the  terms  of  it.'"  The  court  then  notices  a  rule 
which  has  been  stated  by  some  elementary  writers,  founded  upon 
English  decisions,  which  is,  that  "where  all  that  is  to  be  done  by 
one  of  the  parties,  is  to  be  done  within  one  year,  the  case  is  not 
within  the  statute."  The  existence  of  any  such  rule  in  this  state 
is  denied,  and  the  court  said:  "Every  verbal  contract  which  is 
not  to  be  performed  within  a  year  from  the  making  thereof,  is 
declared  to  be  void.  Although  the  terms  of  the  agreement  may 
require  full  performance  on  one  side  within  a  year,  I  do  not  see 
how  this  can  exclude  it  from  the  statute,  the  other  side  being 
incapable  of  execution  until  after  the  year  has  elapsed."  The 
agreement  is  entire,  and  if  it  cannot  be  executed  fully  on  both 
sides  within  the  year,  I  think  it  is  void.  What  difference  does  it 
make,  that  one  party  can,  while  the  other  cannot,  complete  the 
contract  within  a  year?  Such  an  agreement  is  not,  in  terms, 
excepted  from  the  statute,  and  the  reason  for  the  enactment 
applies  to  it  with  full  force.  But  it  is  unnecessary  to  pursue  this 
subject,  and  I  dismiss  it  with  the  remark  that,  although  where  one 
party  has  fully  performed  on  his  part  within  the  year,  the  agree- 
ment may  be  void,  still  he  is  not  remediless,  for  he  may  maintain 
a  general  indebitatus  assumpsit  against  the  party  who  refuses  to 
proceed  further  under  the  contract,  and  thus  recover  a  compensa- 
tion for  what  has  been  advanced  and  received  upon  it."  Where 
a  verbal  contract  is  made  by  one  person  to  enter  into  the  service 
of  an  other  for  one  year,  but  the  agreement  is  made  a  week  before 
the  time  for  the  commencement  of  the  year's  service,  the  con- 
tract will  be  void.  Nones  v.  Homer,  2  Hilt.,  116.a  So  where  the 
contract  is  made  two  or  three  weeks  or  months  before  the  time 
for  the  commencement  of  the  year's  service,  the  contract  will  be 
void.  Amburger  v.  Marvin,  4  E.  D.  Smith,  393;  Little  v.  Wilson, 

4  E.  D.  Smith,  422. 

A  verbal  agreement  to  work  for  an  other  for  several  years  is  a 
palpable  instance  of  a  void  contract.  McGluclcy  v.  Bitter,  1  E.  D. 
Smith,  618;  Drummond  v.  Burrell,  13  Wend.,  307;  Shute  v.  Dorr, 

5  Wend.,  204.» 

Where  an  agreement  is  void  by  this  statute  no  action  can  be 
maintained  by  either  party  against  the  other  for  the  recovery  of 
damages  for  the  breach  of  the  agreement  by  a  refusal  to  perform  it. 
Drummond  v.  Burrell,  13  Wend.,  307 ;  Broadwell  v.  Getman,  2 
Denio,  87. 

And  if  the  parties  agreed  that  the  contract  should  be  reduced 
to  writing,  which  was  not  done,  that  will  not  render  the  contract 
valid,  although  the  plaintiff  may  have  reduced  the  agreement  to 
writing,  and  have  tendered  it  to  the  defendant  to  subscribe,  which 
he  refused  to  do  before  the  suit  was  brought.   Amburger  v. 

(a)  .Note  301.        (6)  Note  302. 
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Marvin,  4  E.  D.  Smith,  393.  And  the  rule  is  the  same  wheie  the 
agreement  is  reduced  to  writing  but  it  is  not  subscribed  by 
the  parties,  and  the  contract  is  void.  Broadwell  v.  Qetman,  2 
Denio,  87. 

A  part  performance  of  the  agreement  within  the  year  will  not 
render  it  valid,  so  as  to  give  a  right  of  action  for  damages  for  a 
refusal  to  perform  the  residue  of  it.  Broadwell  v.  Getman,  2  Denio, 
87 ;  Wilson,  v.  Martin  1  Denio,  602 ;  Spencer  v.  Halstead,  1 
Denio,  606 ;  Drummond  v.  Burrell,  13  Wend.,  307 ;  Shute  v.  Dorr, 
5  Wend.,  204. 

And  if  one  party  has  fully  performed  the  agreement  on  his 
part  within  the  year,  that  will  not  render  the  contract  binding 
upon  the  other  party.  Lookwood  Y.Barnes,  3  Hill,  128;  Broadwell 
v.  Getman,  2  Denio,  87 ;  Lower  v.  Winters,  7  Cow.,  263.a 

When  the  agreement  is  void  by  the  statute,  but  one  of  the 
parties  has  performed  it  partially  on  his  part,  and  the  other  party 
refuses  to  permit  him  to  complete  the  contract,  or  if  he  discharges 
him  from  service,  if  the  contract  is  for  personal  labor,  such  per- 
son so  prevented  or  discharged  may  recover  the  actual  value  of 
the  services  rendered,  or  the  value  of  such  performance  so  far  as 
it  is  completed,  whatever  that  value  may  be.  Nones  v.  Homer,  2 
Hilt.,  116;  Little  v.  Wilson,  4  B.  D.  Smith,  422;  Broadwell  v. 
Getman,  2  Denio,  87;  Loclcwood  v.  Barnes,  3  Hill,  128. 

So,  where  the  agreement  is  void,  but  it  has  been  partially  per- 
formed, and  it  is  terminated  by  the  assent  of  both  parties,  or 
where  the  party  who  fails  to  perform  the  agreement  does  so  in 
pursuance  of  the  origiual  terms  of  the  agreement,  he  may  recover 
the  actual  value  of  the  services  rendered.  Shute  v.  Dorr,  5  Wend., 
204.  An  interesting  question  may  frequently  arise  when  the  con- 
tract is  for  personal  services,  and  the  services  are  not  to  be  com- 
pletely rendered  within  a  year.  In  such  a  case,  if  the  person 
should  labor  for  six  months  and  then  voluntarily  abandon  any 
further  performance  of  the  agreement,  on  the  ground  that  he  is 
not  bound  to  do  so  by  reason  of  the  statute  of  frauds,  it  then 
becomes  important  to  determine  whether  he  can  recover  pay  for 
the  labor  done,  in  case  his  employer  desires  him  to  complete  the 
agreement  by  performing  the  work  in  full.  There  does  not  seem 
to  be  any  reported  case  in  this  state  upon  the  question  as  to  per- 
sonal services,  or  contracts  of  a  similar  nature  relating  to  personal 
property.  There  are,  however,  some  cases  relating  to  real  estate 
which  are  quite  analogous.  A  contract  for  the  purchase  of  real 
estate  is  required  to  be  in  writing,  or  the  purchaser  is  not  bound 
by  the  contract.  But  if  he  pays  money  on  such  a  contract,  in 
pursuance  of  its  terms,  and  then  stops  payment  before  the  money 
is  all  paid,  he  cannot  recover  of  the  vendor  the  money  paid,  on 
the  ground  that  the  statute  renders  the  agreement  void,  pro- 
vided the  vendor  is  willing  and  able  to  perform  his  part  of  the 
agreement.  The  contract  is  void,  but  it  is  not  illegal,  and  there- 
fore the  parties  might  carry  it  into  effect  if  they  chose,  although 
it  is  not  reduced  to  writing,  and  any  money  advanced  by  the  pur- 
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chaser  cannot  therefore  be  recovered  of  the  vendor  jo  long  as  he 
is  willing  and  able  to  perform  the  agreement.  Collier  v.  Coates, 
17  Barb.,  471 ;  Abbott  v.  Draper,  4  Denio,  51 ;  Battle  v.  Rochester 
City  Bank,  5  Barb.,  414 ;  S.  C,  3  Oomst.,  88 ;  ante,  618.*  After  a 
party  has  voluntarily  performed  an  agreement  alleged  to  be  void 
by  reason  of  the  statute  of  frauds,  he  will  not  be  permitted  to 
allege  that  it  was  not  binding  upon  him,  and  repudiate  it.  West- 
fall  v.  Parsons,  16  Barb.,  645."  It  is  difficult  to  see  why  the  same 
rule  is  not  as  applicable  to  contracts  relating  to  personal  services 
as  to  those  relating  to  the  sale  of  real  estate.  The  employer 
could  not  successfully  defend  on  the  ground  that  the  laborer  was 
bound  to  perform  the  entire  work  as  a  condition  precedent  to  a 
right  of  recovery,  as  in  the  case  of  a  valid  contract,  ante,  176, 
because  in  this  case  the  contract  is  absolutely  void  by  the  statute. 
But  the  contract  is  one  which  is  not  immoral  nor  illegal,  if  the 
parties  choose  to  carry  it  into  effect ;  and  when  one  party  volun- 
tarily performs  a  portion  of  it,  by  advancing  money  or  rendering 
services,  he  will  not  be  permitted  to  repudiate  the  agreement  as 
void,  and  then  recover  the  money  so  paid,  nor  the  value  of  the 
services  so  rendered.  In  such  a  case,  the  money  is  received  by 
the  person  to  whom  it  is  paid  as  his  just  due  as  owner,  or  if 
services  are  rendered,  it  is  with  the  understanding  that  it  is  in 
pursuance  of  the  agreement  between  the  parties,  and  although 
the  agreement  cannot  be  enforced,  the  law  will  not  permit  a 
recovery  of  the  money  or  the  value  of  services  so  rendered,  upon 
any  implied  assumpsit  on  the  part  of  the  person  who  receives 
them.  Ante,  83. 

In  these  cases  in  which  there  has  been  a  part  performance  of 
the  agreement,  and  the  party  so  performing  lawfully  quits  the 
work  before  its  completion,  with  the  consent  of  the  other  party, 
or  for  any  legal  cause ;  or  where  he  is  wrongfully  discharged  by 
the  other  party,  he  is  entitled  to  recover  what  his  services  are 
worth.  Little  v.  Wilson,  4  E.  D.  Smith,  422.  And  in  the  absence 
of  any  other  evidence  of  value,  he  may  recover  according  to  the 
contract  price.  Nones  v.  Homer,  2  Hilt.,  116;  McGlucky  v.  Bitter. 
1  E.  D.  Smith,  618. 

The  defendant  need  not  plead  the  statute  of  frauds  as  a  defense. 
A  general  denial  of  the  complaint  will  be  sufficient,  because  in 
that  case  the  plaintiff  must  prove  all  the  facts  of  his  case,  and 
if  he  does  not  produce  a  written  subscribed  agreement  in  evidence 
at  the  trial,  the  action  will  fail.  Amburger  v.  Marvin,  4  E.  D. 
Smith,  393;  Broadwell  v.  Getman,  2  Denio,  87;  And  see  Plead- 
ings, Statute  of  Frauds. 

It  has  been  already  seen  that  the  contract  must  be  one,  which, 
by  its  terms,  is  not  to  be  performed  within  one  year,  ante,  616. 
If  the  performance  of  the  contract  within  a  year  depends  upon  a 
contingency  which  may,  or  may  not  happen  within  a  year,  the 
contract  will  be  valid. 

Where  a  verbal  contract  was  made  on  the  first  day  of  October, 
1828,  by  which  a  party  agreed  to  furnish  timber,  and  build  and 

*  Eaynes  r.  Hart,  42  Barb.,  58.    (a)  Note  304. 
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finish  a  house  before  the  close  of  the  year  1829,  this  was  held  to 
be  a  valid  contract,  since  the  house  might  be  built  within  the  year; 
and,  to  render  the  agreement  void,  it  must  have  provided  that  the 
house  should  not  be  completed  within  the  year.  Plimpton  v.  Cur- 
tiss,  15  Wend.,  336. 

So  where,  by  the  terms  of  a  verbal  promise,  it  was  to  be  per- 
formed as  the  promisor  received  the  amount  secured  by  a  mort- 
gage which  he  had  against  a  third  person,  it  was  held,  that  the 
promise  was  valid,  though  the  mortgage  did  not  become  due 
until  more  than  a  year  thereafter.  Artcher  v.  Zeli,  5  Hill,  200. 

In  that  case  the  money  might  have  been  paid  at  any  time  by 
an  arrangement  between  the  mortgagor  and  the  mortgagee,  and, 
therefore,  there  was  no  agreement  which,  by  its  terms,  was  not  to 
be  performed  within  one  year.  The  defendant  promised  to  pay 
the  plaintiff  two  dollars  a  year  for  his  services  as  a  minister;  anil 
it  was  shown  that  he  had  paid  that  sum  in  half  yearly  payments 
until  two  years  before  the  action  was  brought,  and  that  the  plain- 
tiff continued  preaching  until  the  action  was  brought.  The  jury 
rendered  a  verdict  for  the  plaintiff  for  four  dollars,  which  was 
affirmed  by  the  supreme  court.  Moore  v.  Fox,  10  Johns.,  244. 
The  court  placed  the  right  of  recovery  upon  the  ground  that  the 
services  were  to  commence  immediately;  that  the  payment  of 
the  sums  in  half  yearly  installments,  authorized  the  jury  to  infer 
that  the  agreement  was  to  be  performed  each  half  year ;  and  that 
the  circumstances  were  in  the  nature  of  a  request  that  the  plain- 
tiff should  preach,  and  that  the  defendant  would  pay  the  sum 
agreed  therefor. 

An  agreement  was  made  between  the  overseers  of  the  poor  of 
a  town  aud  an  individual,  by  which  the  latter  was  to  support  a 
bastard  child  until  it  arrived  at  the  age  of  five  or  six  years,  or  so 
long  as  the  child  should  remais  chargeable  to  the  town,  at  a 
stipulated  price  per  week,  the  payment  for  the  support  to  be 
made  weekly  if  desired;  and  it  was  held,  that  such. individual 
could  recover  the  value  of  such  support  so  long  as  the  child  was 
kept  under  the  arrangement;  and  it  was  also  held,  that  either 
party  could  terminate  the  contract  by  a  notice  to  the  other.  Mo- 
Lees  v.  Kale,  10  Wend.,  426. 

The  court  held  that  if  the  agreement  had  been  that  the  child 
should  be  supported  for  five  or  six  years,  and  that  the  whole  sum 
to  be  paid  therefor  had  been  made  payable  at  the  end  of  that 
time,  it  would  have  been  void.  But  the  case  was  decided  upon 
the  ground  that  there  was  a  contingency  upon  which  the  contract 
might  be  terminated  at  any  time,  viz.,  that  the  child  might  not 
continue  chargeable  to  the  town,  and  also  that  the  contract  might 
by  its  terms,  be  performed  each  week,  since  the  payment  was  to 
be  made  weekly  if  demanded.  There  is  an  other  ground  upon 
which  the  decision  might  have  been  founded,  because  the  right 
of  recovery  in  the  case  did  not  depend  upon  the  question,  whether 
the  contract  could  have  been  enforced.  It  has  been  seen  that 
there  may  be  a  recovery  for  services  which  are  rendered  under  a 
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contract  which  is  void  by  the  statute,  although  no  action  could 
be  maintained  for  a  breach  of  such  an  agreement.  Ante,  619. 

The  last  two  cases  have  been  noticed  more  fully  than  would  be 
necessary,  were  it  not  for  the  fact  that  they  are  sometimes  erro- 
neously cited  to  prove  that  a  contract  which  is  not  to  be  per- 
formed within  a  year  is  valid,  notwithstanding  the  statute,  and 
the  various  decisions  under  it. 

An  oral  contract  for  the  leasing  of  real  estate  for  a  year  is  valid, 
although,  by  the  terms  of  the  agreement,  the  term  is  not  to  com- 
mence until  several  months  after  the  time  of  making  the  contract. 
Young  v.  Dalce,  1  Seld.,  463.  The  reason  for  this  decision  is,  that 
the  case  is  governed  by  the  statute  in  relation  to  the  sale  of  real 
estate,  or  of  some  interest  therein,  and  that  the  statute  as  to  the 
performance  of  contracts  within  one  year,  has  no  application  to 
the  case  of  a  lease  of  real  estate. 

Several  cases  have  decided  that  a  parol  agreement  is  valid, 
although  the  time  of  the  performance  is  limited  upon  the  death 
of  one  of  the  parties.  The  principle  upon  which  the  decisions 
proceed,  is,  that  the  death  of  such  party  is  a  contingency  which 
may  occur  at  any  time,  and  that,  therefore,  the  agreement  is  not 
one  which,  by  its  terms,  is  not  to  be  performed  after  the  expiration 
of  one  year  from  the  time  of  making  the  contract.  Quackenoush  v. 
Ehle,  5  Barb.,  469,  473;  Wells  v.  Horton,  4  Bing.,  40;  Thompson 
v.  Gordon,  3  Strobhart,  197.  And  in  a  recent  case,  it  was  held 
that  a  parol  agreement  by  which  the  defendant,  for  a  valuable 
consideration,  promised  to  furnish  the  plaintiff  at  his  residence, 
with  proper  and  suitable  board,  clothing,  care  and  attention,  from 
the  time  of  making  said  agreement,  during  the  plaintiff's  natural 
life,  she  being  then  about  sixty-five  years  of  age,  was  not  void  by 
the  statute  of  frauds,  as  being  a  contract  which,  by  its  terms,  was 
not  to  be  performed  within  the  year.  Dresser  v.  Dresser,  35  Barb., 
573.  This  construction  may  be  consistent  with  the  language  of 
the  statute,  but  it  is  entirely  evident  that  such  contracts  must 
frequently  permit  the  introduction  of  those  very  mischiefs  which 
the  statute  was  designed  to  prevent.  A  parol  agreement  that  a 
fire  policy  shall  be  renewed  from  year  to  year,  and  until  it  is  ter- 
minated by  a  notice  from  either  of  the  parties  to  the  other,  is  valid. 
First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  5  E.  P.  Smith, 
305.  The  court  said,  page  307:  "It  is  not  the  meaning  of  the 
statute  that  the  contract  must  be  performed  within  a  year.  If  it 
can  be  so  performed  consistently  with  the  language  in  which  the 
parties  have  expressed  themselves,  in  other  words,  if  the  obligation 
of  the  contract  is  not  by  its  very  terms,  or  necessary  construction, 
to  endure  for  a  longer  period  than  one  year,  it  is  a  valid  agree- 
ment, although  it  may  be  capable  of  an  indefinite  continuance. 
An  agreement,  which  either  party  can  terminate  at  any  time  by 
a  notice  to  the  other,  may  be  binding  so  long  as  the  notice  is  not 
given,  but  it  is  not  within  the  language  or  policy  of  the  statute. 
See  8.  C,  1  Tiff.,  153. 
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SECTION  III. 

PROMISES  TO  ANSWER  FOR  THE  DEBT,  DEFAULT  OR  MISCARRIAGE  OF  AN  OTHER. 

The  statute  upon  this  subject  has  been  already  quoted,  ante,  610. 
This,  statute  appeal's  to  be  one  which  need  not  cause  any  great 
difficulty  in  its  application  to  practice,  and  yet,  few  questions 
have  perplexed  the  courts  more  than  those  arising  upon  its  true 
construction.  A  careful  examination  of  the  subject  will  show 
that  the  main  difficulties  which  have  arisen  in  the  matter,  have 
been  created  by  the  courts  themselves,  and  have  not  been  caused 
by  any  inherent  intricacy  in  the  statute  itself. 

The  statute  renders  void  those  oral  promises  which  are  made 
for  the  answering  for  the  debt,  default  or  miscarriage  of  an  other 
person.  And,  under  this  statute,  the  sole  question  which  can 
arise  upon  that  point  in  any  case,  is,  does  the  promise  assume  to 
answer  for  the  debt,  default  or  miscarriage  of  an  other  person. 
If  such  is  the  character  of  the  promise,  it  is  clearly  within  the 
statute  and  void. 

In  some  of  the  early  cases  under  the  English  statute  of  frauds 
the  courts  introduced  two  words  into  the  discussion,  which  are 
not  to  be  found  in  the  statute.  Those  words  were  "  original"  and 
"collateral."  And,  instead  of  determining  whether  a  given  pro- 
mise was  one  which  assumed  to  answer  for  the  debt,  default  or 
miscarriage  of  an  other  person,  the  inquiry  made,  was,  whether 
the  promise  was  an  original  or  a  collateral  one.  If  it  was  deter- 
mined to  be  an  original  one,  it  was  held  not  to  be  within  the 
statute,  and  was  valid;  but  if  it  was  a  collateral  one,  it  was  held 
to  be  within  the  statute,  and  void.  These  words  are  sometimes 
appropriately  used  for  expressing  the  character  of  the  promise, 
but  they  are  frequently  ambiguous  in  their  application,  and  hence 
their  use  would  inevitably  lead  to  error.  An  original  promise 
properly  signifies  the  first  promise  which  a  party  makes ;  and,  in 
its  common  use  by  the  courts,  it  was  also  employed  to  signify  a 
promise  which  a  person  makes  on  his  own  behalf,  as  distinguished 
from  a  promise  to  answer  for  some  other  person.  It  will,  be  evi- 
dent, however,  that  courts  cannot  properly  use  the  word  original 
as  synonymous  with  the  statute  language  of  a  promise  to  answer 
for  the  debt,  &c,  of  another  person.  Suppose  that  A.  is  indebted 
to  B.  in  the  sum  of  $100,  and  that  subsequently,  0.  enters  into 
an  oral  agreement  to  pay  this  debt,  for  a  sufficient  consideration 
advanced;  if  0.  was  not  originally  a  party  to  the  arrangement 
between  A.  and  B.  in  the  creation  of  the  debt  of  $100,  nor  liable 
for  its  payment,  it  is  evident  that  the  promise  of  0.  to  pay  it  is 
an  original  promise,  in  the  sense  that  it  is  his  first  promise ;  but, 
although  it  is  an  original  promise,  it  is  none  the  less  a  promise  to 
pay  the  debt  of  A.,  a  third  person,  and,  therefore,  directly  within 
the  language  and  the  spirit  of  the  statute. 

In  such  cases,  it  is  useless  to  determine  whether  the  promise  is 
an  original  one  or  not,  so  long  as  it  is  clear  that  it  is  a  promise 
to  answer  for  the  debt,  &c,  of  an  other  person. 
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The  term  collateral  promise,  properly  signifies  one  which  runs 
with  an  other  promise,  and  as  an  auxiliary  or  guaranty.  But 
the  statute  does  not  use  this  word,  and  the  language  of  the  stat- 
ute is  not  synonymous  with  the  word  collateral. 

It  is  true,  that  in  some  instances,  the  word  collateral  will  pro- 
perly express  the  nature  of  a  given  promise;  but,  that  does  uot 
by  any  means  show  that  the  word  is  synonymous  in  all  instances. 
If  A.  is  about  to  purchase  goods  of  B.,  and  C.  is  present  at  the 
time,  and  promises  B.  that  he  will  pay  for  the  goods  delivered  to 
A.  if  he  does  not  pay  for  them;  this  maj*  be  said  to  be  a  collate- 
ral promise  with  that  of  A.  to  pay  for  the  goods.  And,  in  this 
instance,  it  is  also  a  promise  to  pay  for  the  default  or  miscarriage 
of  an  other  person.  But,  it  is  also  an  original  promise,  because 
it  is  the  first  promise ;  so  that  it  is  literally  an  original  promise  as 
well  as  a  collateral  one.  It  is  evident,  however,  that  the  courts 
need  not  decide  whether  such  a  promise  is  an  original  or  a  col- 
lateral one;  since  it  is  sufficient  to  determine  that  it  is  a  promise 
to  answer  for  the  default  of  an  other  person,  which  renders  it 
void  unless  in  writing. 

The  word  collateral  has  been  generally  used  by  the  courts  to 
signify  a  promise  which  is  not  for  the  liability  of  the  promisor, 
but  for  the  debt,  &cv  of  an  other  person,  and  in  that  sense  it  will 
not  lead  to  the  errors  which  have  arisen  from  an  improper  use  of 
the  word  original.  The  improper  use  of  these  words  as  substi- 
tutes for  the  statute  language  naturally  led  to  an  other  error, 
which  is  of  most  mischievous  consequence  in  its  effects  upon  the 
construction  of  the  statute.  It  is  familiar  legal  learning  that,  at 
the  common  law,  and  before  the  statute  of  frauds  was  enacted,  a 
promise  by  one  person  to  pay  the  debt  of  an  other  would  not  be 
binding,  whether  verbal  or  written,  unless  there  was  a  considera- 
tion to  support  the  promise.  The  statute  of  frauds  has  merely 
required  that  the  promise  and  the  consideration  for  such  promises 
shall  be  stated  in  writing,  and  be  subscribed  by  the  party  to  be 
charged  upon  such  promise.  But  the  statute  does  not  require 
this  unless  the  promise  made  is  one  which  assumes  to  answer  for 
the  debt  of  an  other  person.  If  the  promise  is  made  by  a  person 
for  the  payment  of  his  own  debt,  the  statute  does  not  apply. 
The  fallacy  which  the  word  original  promise  causes  is.  therefore, 
evident ;  because,  if  the  courts  hold  that  every  original  promise 
is  valid,  because  it  is  not  within  the  statute,  it  is  clear  that  every 
promise  which  one  person  makes  on  assuming  to  pay  the  debt, 
&c,  of  an  other  person,  is  in  one  sense  an  original  promise,  and 
it  must,  therefore,  be  valid  because  it  is  an  original  promise. 
But  this  is  not  all,  for  the  error  was  carried  still  farther.  If  an 
original  promise  was  founded  upon  a  new  consideration  advanced 
to  the  promisor,  or  for  any  other  sufficient  consideration,  it  was 
called  an  original  agreement  and  not  within  the  statute.  Two 
material  considerations  are  overlooked  in  such  a  construction  of 
the  statute,  for,  in  the  first  place,  the  new  consideration  is  noth- 
ing more  than  the  common  law  required  before  the  statute,  and 
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in  the  second  place,  though  the  promise  is  original  in  the  sense 
that  it  is  the  first  promise  of  the  promisor,  it  is  not  the  less  a 
promise  to  answer  for  the  debt,  &c,  of  another  person,  and  there- 
fore directly  within  the  statute.  Every  promise  which  one  person 
makes  to  answer  for  the  debt,  &c,  of  an  other  person,  is  a  new  or 
original  agreement  on  his  part,  and  it  is  not  binding  unless  it  is 
founded  upon  a  sufficient  legal  consideration.  But  the  statute 
of  frauds  adds  to  this  that  the  promise  and  the  consideration 
must  be  evidenced  by  a  written  subscribed  agreement.  The  time 
of  making  the  promise  is  not  in  the  least  material,  if  the  promise 
is  clearly  one  to  answer  for  the  debt,  &c,  of  an  other  person. 
The  promise  may  be  made  before  the  debt  of  the  principal  is 
created,  or  at  the  same  time,  or  subsequently  to  it,  but  the  same 
rule  of  construction  applies  in  each  case. 

A  promise  to  pay  the  future  debt  of  an  other  person  which  has 
not  yet  been  contracted,  is  none  the  less  a  promise  to  pay  the 
debt  of  a  third  person ;  and  so  of  a  promise  which  is  made  at 
the  time  the  debt  is  created,  or  of  one  made  subsequent  to  its 
creation.  Two  classes  of  cases  may  be  noticed  here  to  prevent 
an  erroneous  impression  in  relation  to  what  has  been  said,  though 
they  will  be  more  fully  explained  in  a  subsequent  place,  If  A. 
promises  to  pay  a  merchant  for  certain  goods,  if  he  will  sell  them 
to  B.  and  B.  does  not  pay  for  them,  this  will  be  a  good  ground 
of  action  against  A.,  if  the  promise  is  reduced  to  writing,  and 
the  merchant,  on  the  faith  of  the  promise,  furnishes  the  goods  to 
B.  who  does  not  pay  for  them.  So,  if  A.  requests  a  merchant 
to  deliver  goods  to  B.,  and  A.  orders  them  charged  to  himself,  in 
this  case  he  is  liable,  because  the  sale  of  the  goods  is  to  himself, 
although  the  delivery  of  them  is  to  an  other  person  by  his  orders. 
Ante,  98. 

The  construction  which  the  courts  have  sometimes  given  to  the 
statute  has  promoted  the  very  mischief  which  the  enactment  of 
the  statute  was  designed  to  prevent.  The  obvious  intent  of  the 
statute  is,  that  no  person  shall  be  made  liable  to  answer  for  the 
debt,  default  or  miscarriage  of  an  other  person  unless  his  promise 
is  reduced  to  writing  and  subscribed  by  him,  and  also  that  the 
written  promise  shall  show  a  consideration  for  the  promise.  If 
the  intent  of  the  statute  is  carried  into  effect,  there  will  be  little 
danger  of  frauds  and  perjuries  in  charging  one  person  with  the 
debts,  &c,  of  an  other ;  and  the  reason  is  obvious,  since  there 
must  be  a  written  subscribed  promise  produced  before  the  plaintiff 
can  recover;  so  that  forgery  must  be  added  to  fraud  and  perjury 
before  any  person  can  be  in  danger  of  being  compelled  to  pay  the 
debt,  or  answer  for  the  default  or  miscarriage  of  an  other.  But,  if 
the  construction  as  to  original  promises  is  to  obtain,  as  it  has  been 
applied  in  some  cases,  the  statute  is  a  mere  dead  letter,  so  far  as 
its  value  relates  to  a  prevention  of  frauds  and  perjuries. 

Under  such  a  rule,  no  fraudulent  plaintiff  would  claim  that  the 
defendant  was  liable  upon  a  promise  to  answer  for  the  debt,  &c,  of 
a  third  person,  because,  in  that  case,  a  written  subscribed  promise 
"Wait    79 
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would  be  indispensable  to  a  recovery ;  for  it  is  clear  that  an 
express  verbal  promise  would  not  make  the  defendant  liable. 

But,  if  it  is  established  as  a  rule  of  law,  that  a  promise  to  pay 
the  existing  debt  of  an  other  can  be  enforced  through  the  medium 
of  an  original,  verbal  promise,  founded  upon  a  new  consideration 
the  value  of  the  statute  must  be  materially  impaired  if  not  ren- 
dered comparatively  useless.  Suppose  that  A.  should  trust  B. 
with  goods,  which  are  not  paid  for  by  B.  as  he  agreed,  it  is  clear, 
from  all  the  cases,  that  0.  could  not  be  made  liable  upon  a  verbal 
promise  to  A.  that  he  would  pay  for  the  goods  if  B.  did  not.  If, 
however,  the  rule  is  established  that  0.  may  be  made  liable  to  A. 
upon  the  verbal  promise  to  pay  the  debt  of  B.,  if  the  promise  is 
founded  upon  a  new  consideration,  the  statute  is  effectually  re- 
pealed by  judicial  construction,  because,  that  was  the  rule  at  the 
common  law  before  the  statute  was  enacted ;  and  the  sole  object 
of  the  statute  was,  to  require  such  agreements  to  be  reduced  to 
writing.  Such  a  construction  would  let  in  all  the  mischiefs  which 
the  statute  would  prevent  if  it  was  carried  into  effect  according 
to  its  acfjual  intent.  There  would  be  nothing  to  prevent  the 
grossest  frauds  and  perjuries  in  proving  those  so-called  original 
promises,  and  those  new  considerations,  which  would  be  made 
available  whenever  it  was  desired  to  charge  one  man  with  the 
payment  of  a  debt  due  from  an  other.  From  the  foregoing  re- 
marks, it  is  evident  that  the  words  "  original "  and  "  collateral " 
ought  never  to  be  used  as  a  test  to  determine  whether  a  given 
case  is  void  by  the  statute ;  but,  that  the  sole  inquiry  should  be, 
is  the  promise  one  which  assumes  to  answer  for  the  debt,  default 
or  miscarriage  of  an  other ;  if  it  is,  the  promise  is  void  unless 
reduced  to  writing  and  subscribed  by  the  party  to  be  charged 
upon  it.  See  opinion  of  court  in  Mallory  v.  Gillett,  7  E.  P.  Smith, 
414,  415,  416.  The  cases  which  have  been  decided  in  relation  to 
this  statute,  are  very  numerous,  and  there  are  several  of  them 
which  are  not  consistent  with  other  decisions  nor  with  the  statute 
itself.  No  attempt  will  be  made,  therefore,  to  reconcile  conflict- 
ing decisions,  and  no  more  cases  will  be  cited  than  are  sufficient 
to  show  what  the  settled  rules  of  construction  are  in  relation  to 
the  different  classes  of  cases  decided.  The  remarks  .which  have 
been  made  will  seem  to  suggest  the  true  test  of  the  value  of  a 
decision  which  turned  upon  the  words  "original"  or  "collateral" 
promise. 

That  class  of  cases  which  stands  upon  the  principle  that  a  ver- 
bal promise  to  pay  an  existing  debt  of  an  other  person  is  valid  if 
founded  upon  a  new  consideration,  cannot  be  supported  unless 
the  statute  is  disregarded.  To  illustrate ;  suppose  that  A.  owes 
B.  a  debt  which  has  been  due  for  a  year,  and  that  0.,  in  consider- 
ation of  one  dollar  paid  to  him  by  B.,  the  creditor,  verbally  pro- 
mises to  pay  the  debt  of  A.,  it  is  entirely  clear  that  this  promise 
is  one  for  the  payment  of  the  debt  of  an  other  person,  and  there- 
fore void.  There  can  be  no  doubt  but  that  the  agreement  would 
be  binding  if  it  were  reduced  to  writing  and  subscribed  by  0., 
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since  the  consideration  is  legally  sufficient.  Ante,  87.  But,  a 
consideration  may  consist  of  something  else  than  a  benefit  to  the 
promisor ;  for  a  detriment  to  the  person  to  whom  the  promise  is 
made,  is  as  valid  as  one  in  which  the  promisor  is  benefited.  Ante, 
86.  And  if  a  creditor  should  forbear  the  collection  of  a  debt  of 
his  debtor,  at  the  request  of  a  third  person,  who  should,  in  con- 
sideration thereof,  promise  to  pay  the  debt,  this  would  be  a  suffi- 
cient consideration  to  make  such  third  person  liable ;  ante,  90 ; 
but  this  new  consideration  would  not  make  a  verbal  promise 
binding  within  the  statute. 

The  law  does  not  show  any  partiality  for  any  particular  con- 
sideration for  a  promise,  if  the  particular  consideration  is  a  legal 
and  sufficient  one.  And,  therefore,  there  is  not  in  reality  any 
difference  in  principle  as  to  consideration,  whether  it  is  a  benefit 
to  the  promisor,  or  a  detriment  to  the  promisee.  Any  considera- 
tion which  is  sufficient  to  sustain  a  promise  to  do  any  other  act, 
is  equally  valid  to  sustain  a  promise  to  pay  the  debt  of  a  third 
person.  But  that  still  leaves  the  statute  in  full  force,  which 
requires  that  the  promise  shall  be  in  writing,  and  showing  a 
consideration,  &c,  or  it  is  void.  There  are  some  cases  in  which 
the  effect  of  a  verbal  promise  is  to  pay  the  debt  of  a  third  person, 
and  in  which  the  promise  is  held  to  be  binding  although  it  is 
merely  verbal.  Suppose  that  A.  is  indebted  to  B.,  in  the  sum  of 
one  hundred  dollars,  and  that  A.  then  sells  and  delivers  a  horse 
to  0.,  who  in  consideration  of  the  horse  promises  verbally  that  he 
will  pay  one  hundred  dollars  to  B. ;  the  agreement,  if  performed, 
would  be  to  pay  the  debt  due  from  A.  to  B.,  and  it  may  be  said, 
that  the  verbal  promise  of  C.  was  to  pay  the  debt  which  A.  owed 
to  B.  This,  however,  is  not  strictly  the  real  character  of  the 
promise.  It  is  true  that  one  effect  of  a  performance  of  the  promise 
would  be  the  payment  of  that  debt;  but  that  is  not  a  full  state- 
ment of  the  transaction.  For  0.,  by  the  purchase  of  the  horse, 
created  a  debt  against  himself  in  favor  of  A.,  which  he  was  legally 
bound  to  pay  to  some  one,  and  the  law  permits  the  payment  to 
be  made  to  such  person  as  A.  may  designate.  Ante,  107.  For  this 
reason  an  action  may  be  maintained  by  B.  against  0.,  to  recover 
the  purchase  price  of  the  horse,  although  the  effect  of  such  trans- 
action is  to  satisfy  the  debt  due  from  A.  to  B.  And  such  an 
action  could  also  be  maintained  by  B.  against  0.,  although  there 
were  no  debt  due  from  A.  to  B.  The  practical  result  of  such 
agreements  is,  that  the  party  promising  merely  pays  his  own  debt 
in  a  particular  manner,  and  the  fact  that  it  happens  to  pay  the 
debt  of  a  third  person,  does  not  invalidate  the  trausaction. 

And  it  is  settled  by  numerous  cases,  that  when  a  debtor  sells 
property,  or  delivers  money  to  a  third  person,  in  consideration 
that  he  will  pay  an  agreed  sum  to  the  creditor  of  such  debtor, 
such  transaction  is  valid  and  the  creditor  may  recover  the  sum 
agreed  upon.  Barker  v.  Bucklin,  2  Denio,  45 ;  Laivrence  v.  Fox, 
6  E.  P.  Smith,  268 ;  Wyman  v.  Smith,  2  Sandf.,  331 ;  Farley  v 
Cleveland,  4  Cow.,  432 ;  S.  C,  9  Cow.,  639 ;  Fllwood  v.  Monk,  5 
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Wend.,  235;  StiUwell  v.  Otis,  2  Hilt.,  148;  Seaman  v.  Hasbrtmck, 
35  Barb.,  151;  and  numerous  other  cases,  and  see  ante,  107.a 

But  an  agreement  with  a  creditor  by  a  third  person,  that  he 
will  pay  a  debt  due  from  the  debtor  of  such  creditor  is  void,  unless 
it  is  reduced  to  writing,  although  there  may  be  a  new  and  suffi- 
cient consideration  for  the  promise,  if  such  consideration  moves 
from  the  creditor  or  any  other  person  than  the  debtor. 

"A  promise  by  the  assignee  of  a  lease  to  the  landlord  that  if 
the  latter  will  permit  him  to  remain  in  possession  of  the  premises 
he  will  pay  the  arrears  of  rent  due  from  the  lessee,  is  a  collateral 
promise,  and,  if  not  in  writing,  is  void  by  the  statute  of  frauds." 
Fowler  v.  Moller,  4  Bosw.,  149.  J.  H.  F.,  tenant  in  possession  of 
a  store  under  a  lease  from  P.  M.,  sold  out  to  his  father,  A.  F., 
there  then  being  $103.50  rent  in  arrear.  A.  F.  took  possession, 
and  afterwards  verbally  promised  the  landlord  that  if  he  "  would 
allow  him  to  remain,  he  would  pay  the  back  rent  due  by  his  son." 
A.  F.  (the  father),  occupied  thereafter  about  six  weeks,  and  then 
sold  out  the  goods  and  gave  up  the  premises ;  and  it  was  held 
that  A.  F.  was  not  liable  for  the  arrears  of  rent  due  from  the  son 
of  $103.50,  but  only  for  the  rent  which  became  payable  after  he 
took  possession.  lb. 

There  are  some  cases  in  which  some  importance  seems  to  have 
been  attached  to  the  fact  that  there  was  a  new  consideration  for 
the  promise  made.  See  Leonard  v.  Vredenburgh,  8  Johns.,  29 ; 
Slcelton  v.  Brewster,  8  Johns.,  376;  Farly  v.  Cleveland,  4  Cow.. 
432;  Meech  v.  Smith,  7  Wend.,  315.  It  will  be  remembered, 
however,  that  there  must  be  a  consideration  for  every  valid 
promise,  and  that  the  best  possible  consideration  will'  not  sustain 
an  action  upon  a  mere  verbal  promise  to  pay  the  debt  of  an  other 
person.  There  is  one  class  of  cases,  however,  which  has  been 
noticed,  ante,  107,  in  which  a  delivery  of  property  by  a  debtor  to 
a  third  person  may  be  sufficient  to  require  the  payment  of  the 
purchase  price  to  the  creditor  of  such  debtor. 

But  a  promise  to  a  creditor  upon  a  consideration  advanced  by 
him  to  the  promisor  will  not  render  the  promise  valid,  and  such 
promises  have  repeatedly  been  held  void.  Jackson  v.  Baynor,  12 
Johns.,  291 ;  Simpson  v.  Patten,  4  Johns.,  422 ;  Watson  v.  Randall, 
20  Wend.,  201 ;  Stem  v.  Drinker,  2  E.  D.  Smith,  401;  Darlington 
v.  McCunn,  Id.,  411 ;  State  Bank,  &c,  v.  Mettler,  2  Bosw.,  392. 

But,  in  one  case,  the  defendant  represented  to  the  creditor  that 
the  debtor  had  placed  sufficient  property  in  his  hands  to  pay  the 
debt  of  such  debtor,  and  he  promised  that  if  the  creditor  would 
extend  the  time  of  payment  of  such  debt,  the  defendant  promised 
such  creditor  to  sell  the  property  and  pay  him  his  debt,  also  that 
the  property  should  sell  for  enough  to  pay  the  debt.  The  creditor 
forbore  accordingly,  and  the  defendant  was  held  liable  to  pay 
the  debt.  I/ippincott  v.  Ashfield,  4  Sandf.,  611. 

The  court  said,  p.  615:  "The  promise  is  not,  however,  as 
defendant's  counsel  insists,  to  pay  the  debt  of  an  other.  There 
are  two  promises :  one  to  apply  property  in  defendant's  hands  tc 

(a)  Note  305. 
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pay  the  debt;  and  the  other,  that  the  property  shall  sell  for  enough 
to  pay  it.  Neither  of  these  promises  is  a  promise  to  pay  the 
debt  of  an  other.  The  promise  by  a  third  person  to  apply 
the  debtor's  own  property  to  pay  his  debt,  is  not  a  promise  by  the 
third  person  to  pay  it  himself.  The  guaranty  added  to  this 
promise,  that  the  property  shall  sell  for  enough  to  pay  it,  is  not 
a  promise  to  pay  it.  Neither  are  both  promises  taken  together  a 
promise  to  pay  the  debt,  although  their  effect  may  be  to  render 
ihe  promisor  liable  for  so  much  of  it  as  the  property  should  be 
insufficient  to  pay."  See  Barker  v.  BucMin,  2  Denio,  45,  and 
cases  cited. 

There  are  several  cases  which  proceed  upon  the  principle  that 
a  verbal  promise  to  pay  the  debt  of  a  third  person  is  valid,  if  by 
the  agreement  the  original  debt  is  extinguished  But,  if  the 
promise  is  made  for  the  purpose  of  assuming  the  debt  which  had 
existed  against  an  other  person,  the  promise  is  palpably  a  mere 
promise  to  answer  for  the  debt  of  an  other  person.  The  liability 
of  the  promisor  is  in  reality  nothing  more  than  the  assumption  of 
a  debt  which  was  existing  against  an  other  person  at  the  time 
of  his  promise. 

The  fallacy  of  these  decisions  is  founded  upon  the  reasoning 
already  explained.  Ante,  623  to  627. 

An  original  promise  was  held  valid,  while  a  collateral  one  was 
held  void.  And  the  courts  proceeded  upon  the  ground  that  there 
could  not  be  a  collateral  promise  so  long  as  no  original  debt 
existed  against  the  former  debtor.  But  the  important  question 
to  be  decided  was,  whether  it  was  not  a  promise  to  answer  for  the 
existing  debt  of  an  other  person,  which  it  evidently  was,  and  the 
promise  was  therefore  void.  A  release  of  the  original  debtor  from 
his  liability  may  be  said  to  be  a  sufficient  consideration  for  the 
promise.  But,  assuming  this  to  be  true,  there  must  not  only  be 
a  sufficient  consideration,  but  the  promise  must  still  be  in  writing, 
or  it  is  void. 

The  contract  of  a  commission  merchant,  whereby  he  assumes 
the  responsibility  of  a  factor  upon  a  del  credere  commission,  is 
not  within  the  statute  of  frauds  relating  to  promises  to  answer 
for  the  debts,  &c,  of  a  third  person,  and  is  therefore  valid, 
though  by  parol.  Sherwood  v.  Stone,  4l  Kern.,  267 ;  Wolff  v.  Kop- 
pel,  2  Denio,  368 ;  S.  C,  5  Hill,  458.  A  factor  who  sells  goods 
under  a  del  credere  commission  is  liable  to  pay  his  principal 
the  value  of  all  goods  sold. 

And  if  he  sells  goods  to  insolvent  purchasers  he  is  still  liable 
to  pay  the  amount  to  his  own  principal.  Such  a  promise  is  not 
a  promise  to  pay  the  debt  of  the  purchaser.  The  factor  assumes  a 
trust  when,  the  goods  are  placed  in  his  hands  that  he  will  not 
sell  to  irresponsible  persons,  and  that  he  will  in  any  event  pay 
the  amount  of  such  sales  as  he  may  make.  In  such  a  case,  he  is 
merely  guaranteeing  his  own  conduct,  not  that  of  a  third  person. 
See  opinions  in  last  two  cases  cited,  and  see  ante,  235.  An  agree- 
ment made  between  parties  prior  to  or  cotemporaneously  with 
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their  executing  a  written  obligation  as  sureties,  by  which  one 
promises  to  indemnify  the  other  from  loss,  does  not  contradict  or 
vary  the  terms  or  legal  effect  of  the  written  obligation,  and  it 
may  be  proved  by  parol  evidence.  Such  promise,  although  not 
in  writing,  is  a  bar  to  an  action  by  the  party  making  it  against 
his  co-surety  for  contribution.  Such  a  promise  is  not  required  by 
the  statute  of  frauds  to  be  in  writing  to  render  it  valid.  Ba/rry 
v.  Banson,  2  Kern.,  462.    Post,  703. 

But  where  several  sureties  sign  a  note  of  the  principal  at  his 
request,  at  different  times,  without  communication  with  each 
other,  such  sureties  are  bound  to  contribute  equally  to  the  pay- 
ment of  the  note,  in  case  of  the  failure  of  the  principal.  Norton 
v.  Coons,  2  Seld.,  33.  Parol  proof  is  not  admissible  to  qualify  the 
liability  of  such  sureties  to  each  other.  lb.  A  parol  promise, 
made  without  consideration,  to  indemnify  and  save  the  promisee 
harmless  from  all  damages,  by  reason  of  his  becoming  bail  for  a 
third  person,  is  void  as  being  within  the  statute  of  frauds.  Kings- 
ley  v.  Balcome,  4  Barb.,  131 ;  overruling  Chapin  v.  Merrill,  4 
Wend.,  657;  see  Bvrlcmyr  v.  Darnell,  1  Smith's  Lead.  Oases,  134 
or  371,  383  to  385,  top  paging,  5th  ed. 

The  statute  is  not  limited  to  cases  in  which  one  person  assumes 
to  answer  for  the  debt  of  an  other,  but  it  extends  to  every  special 
promise  to  answer  for  the  default  or  miscarriage  of  an  other  person. 
There  are  numerous  cases  in  which  parties  agree  to  perform  some 
labor,  erect  some  building,  or  to  do  some  specified  act ;  so  there 
are  many  instances  in  which  some  surety  is  required  for  the  faith- 
ful conduct  of  a  clerk,  agent,  &c.  In  all  such  cases,  a  promise 
to  answer  for  the  default  or  miscarriage  of  such  clerk,  &c.,  or  for 
the  performance  of  the  special  contract,  must  be  by  an  agreement 
in  writing  or  it  will  be  void,  notwithstanding  there  may  be  a 
valid  legal  consideration  for  the  promise.  The  same  rule  applies 
to  actions  of  tort.  And  a  verbal  promise  that  a  third  person  will 
use  a  hired  horse  properly,  will  be  void  as  a  promise  to  answer 
for  the  default  or  miscarriage  of  another  person. 

A  mere  written  promise  which  does  not  show  any  considera- 
tion, and  which  is  not  in  the  nature  of  a  request,  ante,  98,  will 
not  be  sufficient  to  create  a  liability  to  answer  for  the  debt, 
default  or  miscarriage  of  another.  Brewster  v.  Silence,  4  Seld., 
207;  Draper  v.  Snow,  6  E.  P.  Smith,  331 ;  S.  C,  6  Duer,  662.a 

When  it  is  sought  to  charge  one  person  with  the  value  of  goods 
delivered  to  an  other  person,  it  must  be  shown  that  the  sole  credit 
was  given  to  the  person  sought  to  be  charged,  and  if  it  appears 
that  the  credit  was  given  to  the  principal  and  the  surety  jointly, 
or  that  the  surety  was  not  to  be  liable  unless  in  case  of  a  default 
by  the  principal,  the  surety  will  not  be  liable,  and  his.  promise  is 
void  by  the  statute,  if  the  promise  is  a  verbal  one.  Allen  v.  Scarff, 
1  Hilt.,  209;  Brady  v.  Saclcrider,  1  Sandf.,  514;  Dixon  v.  Frasee, 
1  E.  D.  Smith,  35;  Carville  v.  Crane,  5  Hill,  483;  Brown  v.  Brail- 
shuw,  1  Duer,  199.b 

It  is  always  a  question  of  fact  to  determine  to  whom  the  ere.'..; 

(a)  Note  306         (V)  Knox  v.   Nutt,  1  Daly,  213. 
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was  given.  And,  if  the  evidence  is  conflicting  upon  that  question, 
the  finding  of  a  jury,  or  of  the  justice  in  their  place,  will  be  con- 
clusive. Flanders  v.  Grolius,  1  Duer,  206;  Chase  v.  Day,  17 
Johns.,  114. 

But,  if  it  appears  by  uncontradicted  evidence,  that  the  goods 
were  furnished  to  B.  on  his  application,  and  that  they  were 
charged  in  account  to  him',  no  action  can  be  maintained  against 
A.  for  the  price,  notwithstanding  A.  may  have  paid  a  part  of  the 
debt,  and  a  verdict  against  A.  in  such  a  case,  will  be  set  aside  as 
being  against  evidence.  Brown  v.  Bradshaw,  1  Duer,  199 ;  Brady 
v.  Sacliridsr,  1  Sandf.,  514. 

In  both  of  the  preceding  cases  it  appeared  that  the  principal 
debtor  was  primarily  liable  to  pay  for  the  goods,  and  there  was 
no  evidence  in  either  case  to  render  that  question  doubtful,  so  as 
to  make  it  a  question  of  fact  upon  conflicting  evidence. 

A  frequent  cause  of  litigation  grows  out  of  the  fact  that  the 
plaintiff  has  relinquished  some  lien  which  he  had  upon  the  pro- 
perty of  a  third  person,  in  consideration  of  the  promise  of  the 
defendant  to  pay  the  demand  which  is  such  lien.-  The  questions 
arising  in  such  cases  are  now  settled  by  the  court  of  appeals.  In 
a  recent  case,  the  facts  were  as  follows :  The  plaintiff,  at  the  re- 
quest of  one  Haines,  had  made  repairs  upon  a  canal  boat  of  the 
value  of  $125.  The  boat  being  in  the  plaintiff's  possession,  under 
a  lien  for  such  repairs,  he  refused  to  deliver  it  to  Haines,  or  to 
any  other  person,  until  the  amount  should  be  paid ;  whereupon 
the  defendant,  in  consideration  of  the  premises  and  that  the  plain- 
tiff would  deliver  the  boat  to  Haines,  promised  the  plaintiff  to 
pay  the  amount  due  for  such  repairs.  The  plaintiff  thereupon 
delivered  the  boat  to  Haines ;  the  defendant  paid  him  $50,  but 
subsequently  refused  to  pay  the  residue.  In  an  action  against 
the  defendant  to  recover  the  balance  of  the  debt,  he  insisted  that 
the  statute  of  frauds  was  a  complete  defense  because  the  promise 
was  not  in  writing ;  and  it  was  held  that  the  promise  was  void, 
ar.  J  that  the  action  could  not  be  maintained.  Mallory  v.  G-illett,  7 
E.  P.  Smith,  412 ;  and  see  Stern  v.  Drinker,  2  E.  D.  Smith,  401  ; 
Larson  v.  Wyman,  14  Wend.,  246. 

There  is  a  class  of  cases  in  which  a  promise  may  be  binding  if 
it  is  made  before  the  work  is  completed-  The  defendant  employed 
one  Oavenagh  to  excavate  a  vault,  in  front  of  his  house,  and 
Oavenagh  hired  the  plaintiff  to  do  the  work.  The  plaintiff  com- 
menced the  job  and  after  working  one  day,  he  went  to  the  defend- 
ant and  declined  going  on  with  the  job  unless  the  latter  would 
pay  him.  The  defendant  told  him  to  go  on  and  finish  the  job 
and  "  he  should  be  paid."  A  verdict  was  rendered  for  the  plaiu- 
tiff  at  the  circuit,  and  the  general  term  affirmed  a  judgment 
thereon.  Devlin  v.  Woodgate,  34  Barb.,  252.  In  an  other  case,  the 
plaintiff  was  employed  by  G.  to  build,  for  one  S.,  a  machine  for 
crushing  ore ;  S.  having  previously  arranged  with  D.  &  Co.  for 
payment,  and  commencing  work  on  the  machine.  Subsequently 
D.  &  Co.  refused  to  pay  for  the  machine,  and  the  plaintiff,  on 
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being  informed  of  such  refusal,  declined  proceeding  under  his 
contract ;  whereupon  the  defendant  promised,  verbally,  that  if 
the  plaintiff  would  go  on  and  complete  the  machine,  he,  the  de- 
fendant, would  pay  for.  The  plaintiff  completed  the  machine 
and  the  defendant  was  held  liable  to  pay  for  it.  Quintard  v.  De 
Wolf,  34  Barb.,  97.  The  court  held  also,  that  the  first  contract 
was  terminated,  and  that  the  agreement  of  the  defendant  was  a 
contract  made  on  his  own  behalf,  and  not  a  promise  to  answer 
for  the  debt  of  an  other  person."  So,  where  A.  had  contracted  to 
build  a  house  for  B.,  to  be  paid  for  when  finished,  and  A.  refused 
to  go  on  and\perform  the  contract  because  B.,  after  the  materials 
were  collected  and  the  building  framed,  had  absconded,  and  the 
plaintiff  was  induced  to  proceed  and  finish  the  building  upon  the 
representation  of  0.  that  he  had  purchased  the  interest  of  B.  in 
the  work,  and  upon  his  promise  that  he  would  pay  A.,  it  was  held 
that  0.  was  liable  to  pay  for  the  work  done.  King  v.  Despard,  5 
Wend.,  277.  So,  where  a  materialman  refused  to  furnish  mate- 
rials for  a  house  until  the  owner  promised  to  pay  for  them,  which 
the  owner  did,  he  was  held  liable  to  pay  for  the  materials  obtained 
by  the  contractor  who  bargained  with  the  defendant  to  build  his 
house.  Darlington  v.  McCunn,  2  E.  D.  Smith,  411.  These  cases 
which  have  been  cited,  all  showed  that  the  work  was  not  com- 
pleted so  as  to  create  a  debt  in  favor  of  the  laborer  against  the 
person  who  made  the  original  contract ;  or  that  the  original  con- 
tract was  abandoned  by  the  laborer,  and  that  the  work  was  per- 
formed under  the  new  agreement.  In  most  of  the  cases,  it 
appeared,  too,  that  the  work  done  was  for  the  particular  advan- 
tage of  the  person  who  promised  to  pay  for  it.  They  were  cases, 
too,  which  had  been  submitted  to  a  jury,  who  had  found  these 
facts  upon  proper  evidence,  and,  as  we  have  seen,  their  verdict 
was  conclusive  upon  the  questions  of  fact,  if  sustained  by  suffi- 
cient evidence. 

A  collector  of  a  school  district,  levied  upon  certain  property  by 
virtue  of  a  warrant  duly  issued  by  the  trustees  of  the  district, 
and  the  defendant  agreed  with  the  collector  that  if  he  would 
leave  the  property  in  the  possession  of  the  defendant,  that  he 
would  produce  the  property  or  pay  the  tax ;  the  collector  there- 
upon delivered  the  property  .to  the  defendant,  who  did  not  produce 
it  because  it  had  been  removed ;  and  it  was  held  that  the  defend- 
ant was  liable  to  pay  the  amount  of  the  tax  to  the  collector,  and  - 
that  the  case  was  not  within  the  statute  of  frauds.  Hillard  v. 
Austin,  17  Barb.,  141. 

Where  the  defendant  signs  a  written  instrument  which  requests 
the  plaintiff  to  deliver  property  to  a  third  person,  or,  if  the  paper 
promises  to  pay  for  property  delivered  to  a  third  person,  in  case 
the  plaintiff  will  deliver  it,  such  paper  contains  a  sufficient 
expression  of  the  consideration  ;  and  the  defendant  will  be  liable 
to  pay  for  the  goods  if  they  are  delivered  in  pursuance  of  such 
request  or  promise.  Church  v.  Brown,  7  E.  P.  Smith,  315 ;  re- 
versing same  case,  29  Barb.,  486 ;  and  see  Bailey  v.  Freeman,  11 

(a)  Note  301. 
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Johns.,  221  A  letter  written  by  the  defendant  to  G.,  stating 
that  if  the  owner  of  a  specified  house  will  let  it  to  G.  at  a  rent 
named,  he  will  become  security  for  G.,  and  directing  G.  to  state 
the  sum  and  to  send  the  papers  to  the  writer  for  execution,  enures 
to  the  benefit  of  the  owner  on  his  demising  the  house  to  G.  on 
the  faith  of  the  letter,  at  the  terms  specified;  and  he  can  main- 
tain an  action  upon  the  promise  on  the  defendant's  refusing  to 
execute  the  property  security,  and  the  letter  expresses  on  its  face 
a  sufficient  consideration  to  sustain  the  promise  within  the  statute 
of  frauds.  Waterbury  v.  Graham,  4  Sandf.,  215.  A  request  by 
the  defendant  to  the  plaintiff,  to  attend,  as  a  physician  and  sur- 
geon, upon  a  third  person,  and  a  promise  by  the  defendant  to  the 
plaintiff  that,  if  he  will  so  attend,  the  defendant  will  pay  there- 
for, and  the  bestowing  of  such  attendance  by  the  plaintiff"  upon 
such  request,  and  relying  solely  upon  such  promise,  render  the 
defendant  liable  to  pay  what  such  attendance  is  reasonably  worth, 
and  his  promise  need  not  be  in  writing  to  render  him  liable. 
Hanford  v.  Higgins,  1  Bosw.,  441.  But  the  defendant,  in  such  a 
case,  may,  at  any  time,  give  notice  to  the  plaintiff,  that  he  will 
not  be  liable  for  attendance  or  services  subsequently  rendered, 
and  on  so  doing,  the  plaintiff  can  make  no  claim  on  him  for  ser- 
vices or  attendance  subsequent  to  such  notice.  lb.  In  an  inter- 
view between  the  plaintiff,  the  defendant  aud  one  H.,  it  was 
agreed  by  parol  between  the  three,  that  H.  should  do  certain 
work  for  the  defendant,  for  which  the  plaintiff  should  pay  H.  in 
goods,  and  that  the  defendant  should  pay  the  amount  to  the  plain- 
tiff in  lumber.  The  work  having  been  done,  it  was  held  in  a  suit 
by  the  plaintiff  on  the  defendant's  promise,  that  it  was  made 
upon  a  good  consideration  and  was  binding,  and  also  that  the 
promise  need  not  be  in  writing  within  the  statute  of  frauds 
Mather  v.  Terry,  2  Denio,  162. 

Forbearance  by  a  creditor  in  the  collection  of  his  demand,  at 
the  request  of  a  third  person  is  a  good  consideration  for  a  promise 
by  such  third  person  to  pay  the  debt,  but  the  promise  must  be  in 
writing,  or  it  will  be  void.  Ante,  90 ;  Watson  v.  Randall,  20  Wend., 
201;  Jaclcson  v.  Bayner,  12  Johns.,  291.  It  not  unfrequently 
happens  that  an  individual  owes  a  debt  which  he  desires  to  pay, 
by  turning  out  or  assigning  a  note  or  account  against  some  third 
person,  in  discharge  of  his  own  debt,  with  a  guaranty  that  such 
note  or  account  is  valid  and  collectible.  If  the  creditor  chooses 
to  accept  such  a  note  or  account  as  an  actual  payment  of  the  debt 
of  his  debtor,  that  will  operate  as  a  payment  of  the  debt  and  a 
discharge  of  the  debtor.  But  it  is  not  usual  for  a  creditor  to 
accept  of  such  a  note  or  account  as  an  actual  payment,  although 
the  creditor  frequently  accepts  of  such  demands  when  accom- 
panied with  a  guaranty  of  payment.  The  law  is  now  well  settled 
in  relation  to  such  transactions. 

The  statute  of  frauds  relatiug  to  promises  to  answer  for  the 
debt,  default  or  miscarriage  of  an  other,  applies  only  where  the 
promisor  stands  in  the  relation  of  a  surety  for  some  third  person 
Wait        80 
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who  is  the  principal  debtor;  and  where,  in  an  action  on  a  written 
promise  to  guarantee  the  payment  of  a  chattel  note,  it  appeared  that 
the  defendant  transferred  the  note  to  the  plaintiff,  aud  made  the 
guaranty, in  consideration  of  moneys  paid  by  the  plaintiff  for 
the  defendant  at  his  request;  it  was  held  that  the  promise  was 
valid,  though  it  expressed  no  consideration.  Johnson  v.  Gilbert, 
4  Hill,  178.  So,  where  the  payee  of  a  note  indorsed  the  same  to 
the  defendant,  and  the  latter  transferred  it  to  the  plaintiff  for  a 
valuable  consideration  advanced  by  him  at  the  time,  and  the 
defendant  executed  a  guaranty  of  the  payment  of  the  note,  upon 
a  separate  paper  which  did  not  express  any  consideration;  and  it 
was  held  that  the  plaintiff  could  recover  on  the  guaranty^  or  that 
he  could  recover  for  money  lent  and  advanced  upon  an  implied 
assumpsit.  Tyler  v.  Stevens,  11  Barb.,  485.  And  where  the  plain- 
tiff sold  a  horse  to  the  defendant,  upon  an  .agreement  of  the  latter 
to  deliver  to  the  plaintiff,  a  good  and  collectible  note  of  some 
third  person,  who  was  responsible  for  the  amount,  which  was  $200. 
The  defendant  subsequently  sent  to  the  plaintiff  a  note  made 
by  one  P.,  a  stranger  to  the  plaintiff.  The  plaintiff  took  the 
note  and  laid  it  away,  remarking  that  he  did  not  know  the  man. 
When  the  note  became  due,  P.  was  insolvent.  It  was  held,  that 
the  note  was  not  received  and  taken  by  the  plaintiff  in  absolute 
payment  of  the  price  of  the  horse,  but  as  a  conditional  payment; 
and  that  the  note  proving  to  be  worthless,  the  plaintiff  could 
recover  the  price  of  the  defendant.  Torry  v.  Hadley,  27  Barb., 
192.  The  defendant  on  making  a  purchase  of  a  horse  agreed  to 
deliver,  in  part  payment,  the  chattel  note  of  a  third  person  for  a 
wagon,  and  the  defendant  told  the  plaintiff  that  such  third  per- 
son was  good,  and  he  would  warrant  that  the  plaintiff  would  get 
the  wagon  when  the  note  became  due.  The  wagon  was  not 
delivered,  and  it  was  held,  that  the  defendant  was  liable  to  pay 
the  amount  agreed ;  that  the  verbal  agreement  was  valid ;  that  the 
acceptance  of  the  note  without  a  written  guaranty  was  sufficient, 
and  no  waiver  of  the  verbal  agreement;  aud  that  the  guaranty 
was  to  be  construed  as  a  guaranty  of  the  payment  of  the  note, 
and  not  that  it  was  collectible.  Cardell  v.  McNiel,  7  E.  P.  Smith, 
336  ;  Fowler  v.  Clearwater,  35  Barb.,  143. 

The  acceptance  by  a  creditor  from  his  debtor  of  a  bill  or  ;  .c, 
made  by  a  third  person  on  account  of  the  debt,  does  not  satifj  i  < 
unless  the  parties  agreed  that  it  should  be  received  as  payment. 
Noel  v.  Murray,  3  Kern.,  167.  Where  the  note  or  bill  is  received 
on  a  precedent  debt,  the  presumption  is  that  it  was  not  taken  as 
payment,  and  the  burden  of  establishing  that  it  was  agreed  to  be 
taken  in  payment,  is  upon  the  debtor.  lb.  But  where  it  is 
received  cotemporaneously  with  the  contracting  of  the  debt,  the 
presumption  is  that  it  was  taken  in  payment,  and  the  burden  of 
proving  the  contrary  rests  on  the  creditor.  lb.,  and  see  Torry  v. 
Hadley,  27  Barb.,  192,  196.a 

When  the  agreement  is  required  to  be  in  writing,  it  must 

(o)  Note  188. 
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always  be  legally  sufficient  to  show  on  its  face  that  a  valid  con- 
tract exists.  Newcoirib  v.  Clark,  1  Denio,  226. 

Where  an. agreement  is  made  for  the  benefit  of  the  plaintiff,  he 
may  sue  upon  it  although  the  consideration  moved  from  a  third 
person,  and  the  promise  was  made  to  him  for  the  benefit  of  the 
plaintiff.  Ante,  107.  And  such  promises  need  not  be  in  writing 
to  make  them  valid.  Ante,  107. 

SECTION   IV. 

SALE    OF    AN   INTEREST    IN    LANDS,    &0. 

Estates  in  lands  are  deemed  to  be  of  such  importance  that  the 
law  requires  that  the  transfer  shall  be  in  writing  and  under  seal. 
And  there  are  but  few  interests  in  lands  which  can  be  created 
or  transferred  without  writing."  The  provisions  of  the  statute 
are  very  explicit,  and  are  quite  plain  when  carefully  read. 

"  ]So  estate  or  interest  in  lands,  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  over  or  concern- 
ing lauds,  or  in  any  manner  relating  thereto,  shall  hereafter  be 
created,  granted,  assigned,  surrendered  or  declared,  unless  by 
act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writing, 
subscribed  by  the  party  creating,  granting,  assigning,  surrender- 
ing or  declaring  the  same,  or  by  his  lawful  agent,  thereunto 
authorized  by  writing."  3  E.  S.,  220,  §  6,  5th  ed. 

"  The  preceding  section  shall  not  be  construed  to  affect,  in  any 
manner,  the  power  of  a  testator  in  the  disposition  of  his  real 
estate,  by  a  last  will  and  testament ;  nor  to  prevent  any  trust 
from  arising,  or  being  extinguished  by  implication  or  operation 
of  law ;  nor  to  prevent,  after  a  fine  shall  have  been  levied,  the 
execution  of  a  deed  or  other  instrument,  in  writing,  declaring 
the  uses  of  such  fine."  3  E.  S.,  220,  §  7,  5th  ed.  "  Every  con- 
tract for  the  leasing  for  a  longer  period  than  one  year,  or  for  the 
sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void,  unless 
the  contract,  or  some  note  or  memorandum  thereof,  expressing 
the  consideration,  be  in  writing,  a*nd  be  subscribed  by  the  party 
by  whom  the  lease  or  sale  is  to  be  made."  3  E.  S.,  220,  §  8,  5th  ed. 

"  Every  instrument  required  to  be  subscribed  by  any  party, 
under  the  last  preceding  section,  may  be  subscribed  by  the  agent 
of  such  party,  lawfully  authorized."  3  E.  S.,  221,  §  9,  5th  ed. 

The  title  to  lands  may  be  transferred  from  one  person  to  an 
other  by  operation  of  law,  as  where  the  lands  of  a  deceased  per- 
son descend  to  his  heir-at-law.  So,  trusts  may  arise  by  operation 
or  implication  of  law.  And  lands  may  be  devised  by  last  will 
and  testament,  which  need  not  be  under  seal.  But  the  general 
rule  is,  that  there  cannot  be  a  transfer  of  the  title  to  real  estate 
by  way  of  sale,  unless  it  be  by  a  deed  or  other  conveyance  in 
writing,  and  under  seal.  There  is,  however,  a  distinction  be- 
tween an  actual  conveyance  of  the  land,  and  au  executory 
agreement  to  convey  it.  A  mere  executory  agreement  to  convey 
must  be  in  writing,  but  it  need  not  be  under  seal.  So,  there  is 
also  a  distinction  between  the  authority  of  au  agent  to  convey 

(a)  Note  308. 
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lands,  or  his  authority  to  make  an  executory  agreement  for  such 
sale.  The  authority  of  an  agent  to  sell  and  convey  lands  must  be 
in  writing..  Ante,  635,  §  6.  But  an  authority  to  make  an  executory 
agreement  of  sale  or  for  making  any  other  executory  agreement  b;y 
an  agent,  in  relation  to  lands,  need  not  be  in  writing.  Ante,  635,  §  9 

The  agreement  itself  for  the  sale  or  transfer  of  lands,  or  of  an 
interest  therein,  must  be  in  writing,  although  the  agent  of  the 
contracting  parties  need  not  be  authorized  in  writing  to  act  as 
such  agent  in  making  the  contract.  Newton  v.  Bronson,  3  Kern., 
587  ;  Worrall  v.  Munn,  1  Seld.,  229 ;  Coleman  v.  Garrigues,  18 
Barb.,  60.  The  agent  must  pursue  his  authority,  and  if  he  makes 
a  contract  which  is  materially  different  from  that  which  he  is 
authorized  by  his  principal  to  make,  the  contract  will  not  bind 
the  principal.  Coleman  v.  Garrigues,  18  Barb.,  60.  A  broker  em- 
ployed to  make  or  close  a  bargain  for  the  sale  of  real  estate,  is 
not  authorized  to  sign  the  name  of  his  principal  to  a  contract  for 
the  sale  of  the  property.  The  agent  must  be  authorized  to  sign 
the  name  of  his  principal  to  the  contract;  and  a  mere  authority 
to  sell  does  not  include  the  right  to  sign  the  name  of  the  princi- 
pal in  such  a  case.  II. 

A  contract  which  is  made  by  an  agent  without  any  authority, 
may  be  subsequently  ratified  by  the  principal,  and  it  will  then 
become  binding  upon  him.  If  the  authority  of  the  agent  would 
have  been  valid  without  writing,  the  ratification  will  be  valid 
without  writing.  Worrall  v.  Munn,  1  Seld.,  229,  240  to  246.  And 
if  the  authority  of  the  agent  ought  to  be  in  writing  and  under 
seal,  then  the  ratification  must  be  under  seal.  Newton  v.  Bronson, 
3  Kern.,  587.  Where  the  parties  intend  to  transfer  the  title  to  lands 
by  the  instrument  made',  or  where  the  agreement  is  an  executory 
one  for  a  future  conveyance  of  lands,  there  is  generally  no  question 
made  whether  the  contract  relates  to  an  interest  in  lands.  But, 
there  are  many  cases  in  which  parties  cannot  agree  upon  the 
question  whether  the  particular  agreement  which  they  have  made 
relates  to  an  interest  in  lands.  The  difficulty  arises  from  the  fact 
that  the  parties  disagree  upon  the  point  whether  the  subject  matter 
of  the  agreement  is  an  interest  in  real  estate.  The  interest  of  a 
person  who  purchases  a  pew  in  a  church,  although  it  is  a  limited 
and  qualified  estate,  is  an  interest  in  real  estate,  and  the  contract 
must  be  in  writing  to  be  valid.  And,  where  pews  were  sold  at 
auction  according  to  apian  of  a  church,  which  had  not  then  been 
built,  and  the  plan  showed  the  location  and  the  number  of  the  pews, 
and  there  was  a  written  or  printed  paper  exhibited,  showing  the 
conditions  of  the  sale,  and  the  defendant  bid  off  one  of  the  pews  at 
a  specified  price,  which  was  written  upon  the  plan  together  with 
the  name  of  the  bidder,  by  a  person  who  acted  as  clerk  of  the 
auctioneer.  The  bidder  refused  to  accept  a  deed  of  the  pew,  and  to 
pay  the  price  which  he  had  bid  at  the  sale,  and  it  was  held  that  the 
contract  of  sale  was  not  binding  upon  him,  because  such  a  memo- 
randum, to  be  valid,  must  contain  every  thing  necessary  to  show 
the  contract  between  the  parties,  so  that  there  need  not  be  any 
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parol  proof  to  explain  the  intention  of  the  parties  or  the  terms 
of  the  agreement,  and  it  was  held  that  the  conditions  of  the  sale 
did  not  constitute  a  part  of  the  memorandum  made,  that  the 
memorandum  did  not  show  that  a  pew  was  sold,  nor  the  names 
of  the  parties,  nor  the  terms  or  time  of  payment,  and  that  the 
agreement  was  therefore  void.  First  Baptist  Church  v.  Bigelow, 
16  Wend.,  28 ;  and  see  Wright  v.  Weelcs,  11  E.  P.  Smith,  153. 

In  an  other  case,  the  defendant  agreed  to  purchase  a  pew  in  a 
church,  and  he  gave  his  promissory  note  for  the  amount  agreed 
upon  as  the  purchase  price.  The  bargain  was  verbal  on  the  part 
of  the  defendant.  The  entire  agreement  on  the  part  of  the 
trustees  who  sold  the  pew  was  printed,  and  the  names  of  the  trus- 
tees were  printed  at  the  end  of  the  agreement,  and  not  subscribed 
in  writing.  This  agreement  certified  that  the  defendant  had 
purchased  a  certain  pew,  giving  the  number  of  it,  and  that  the 
defendant  would  be  entitled  to  a  deed  on  payment  of  the  promis- 
sory note  given  therefor.  It  was  held  that  the  sale  of  a  pew  in  a 
church  is  a  sale  of  an  interest  in  real  estate ;  that  the  memorandum 
of  such  sale  must  show  the  consideration  of  such  sale ;  that  the 
agreement  must  be  subscribed  by  the  vendors  at  the  end  of 
the  agreement ;  and  that  a  printed  signature  like  the  one  em- 
ployed was  not  a  valid  signature  by  the  trustees;  that  such 
signatures  must  be  in  writing  or  they  will  be  void ;  and  that 
therefore  there  was  no  consideration  for  the  promissory  note  given 
by  the  defendant,  and  that  no  action  could  be  maintained  upon 
it.  Yielie  v.  Osgood,  8  Barb.,  130.  An  agreement  for  a  lease  of  a 
pew  in  a  church  for  a  term  longer  than  for  one  year  must  also  be 
in  writing  or  it  will  not  be  binding.  The  trustees  of  a  religious 
society,  incorporated  under  the  general  act  relative  to  the  incor- 
poration of  religious  societies,  have  no  power  to  execute  an  abso- 
lute deed  of  a  pew  in  a  church,  in  fee,  without  reserving  any  rent. 
Yielie  v.  Osgood,  8  Barb.,  130. 

Where  mortgaged  lands  were  about  to  be  sold  under  a  decree 
of  foreclosure  of  the  mortgage,  and  the  mortgagor  made  a  verbal 
agreement  with  a  third  person,  by  virtue  of  which  the  latter  was 
to  bid  off  the  premises  and  take  a  deed  of  them  in  his  own  name ; 
and  it  was  also  agreed  that  the  said  purchaser  should  afterwards 
convey  the  lands  to  the  mortgagor  on  payment  of  the  price  bid, 
with  interest,  &c.  The  mortgagor,  in  pursuance  of  the  agree- 
ment, tendered  the  money  and  interest,  which  the  purchaser 
refused  to  take,  and  he  also  refused  to  convey  the  laud  as  he  had 
agreed  to  do.  In  an  action  by  the  mortgagor  against  the  pur- 
chaser for  a  breach  of  this  agreement,  it  was  held  to  be  void 
under  the  statute,  and  that  the  action  could  not  be  maintained. 
Ryan  v.  Dox,  25  Barb.,  440 ;  Lathrop  v.  Soyt,  7  Barb.,  59.a  A. 
made  a  verbal  agreement  with  B.  for  the  purchase  of  certain 
lands  owned  by  the  latter,  and  the  purchase  price  which  he  was 
to  pay  was  $8,000.  0.  desired  to  purchase  the  same  lands,  and 
he  made  a  verbal  agreement  with  A.  for  their  purchase,  at  the 
price  of  $8,250,  free  from  all  liens  or  incumbrances.     0.  paid 

(a)  Note  309. 
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the  purchase-money  as  follows :  $8,000  to  B.  and  $250  to  A.  By 
agreement  of  the  parties,  B.  deeded  the  lands  directly  to  0., 
instead  of  deeding  them  to  A.,  and  then  A.  deeding  to  0.  At 
the  time  of  this  agreement  between  0.  and  A.,  and  at  the  time 
of  the  execution  of  the  deed  from  B.  to  0.,  there  was  an  incum- 
brance of  $152.24  on  the  lands,  which  0.  was  compelled  to  pay. 
And  0.  then  brought  an  action  against  A.  to  recover  the  amount, 
paid ;  but  it  was  held  that  the  agreement  was  void  because  not 
in  writing,  and  that  no  action  would  lie.  Baldwin  v.  Palmer,  6 
Seld.,  232.  A  party  to  a  contract,  void  by  the  statute  of  frauds, 
who  has  voluntarily  performed  a  part  of  it,  cannot  therefore  be 
compelled  to  perform  the  residue,  and  this  is  so  although  he  has 
performed  all  that  part  of  the  contract  which  is  within  the  statute, 
and  the  residue,  upon  which  the  action  was  brought,  was  void 
only  from  its  connection  with  the  part  already  performed.  lb.; 
and  see  Ehle  v.  Judson,  24  Wend.,  97.  After  a  sale  of  A.'s  land 
to  B.,  upon  an  execution,  and  before  the  sheriff  had  executed  a 
deed  to  the  purchaser,  it  was  verbally  agreed  by  0.  with  A.  and 
B.  that  0.  should  take  the  land  of  B.,  the  purchaser  at  the  sheriff's 
sale,  and  that  0.  should  pay  $600  to  A.,  of  which  sum  0.  paid 
$200,  as  agreed,  and  the  sheriff  executed  a  deed  of  the  land  to  B., 
who  conveyed  it  to  0.,  and  the  latter  afterwards  sold  a  part  of 
the  land  for  $600.  In  an  action  by  A.  against  0.  to  recover  the 
$400  unpaid,  it  was  held  that  the  agreement  was  void  by  the  sta- 
tute, and  that  no  action  could  be  maintained.  Van  Alstine  v. 
Wimple,  5  Cow.,  162.  But,  besides  this  objection,  there  is  an 
other  which  is  insurmountable,  for  intermediate  the  sale  on  the 
execution  and  the  delivery  of  the  deed  to  the  purchaser,  though 
the  naked  fee  remains  in  the  debtor,  yet  this  is  not  an  interest  of 
any  value,  and  therefore  it  is  no  consideration  for  a  promise.  lb. 
Where  land  has  been  sold  by  loan  officers  for  the  amount  due 
on  the  mortgage,  the  property  of  the  owner  is  altogether  divested ; 
and  he  cannot,  afterwards,  compel  the  purchaser  to  reconvey  the 
land  to  him,  on  repaying  the  purchase  money ;  and  where  there 
has  been  a  previous  agreement  between  the  owner  and  the  pur- 
chaser, the  latter  cannot  be  deemed  to  have  purchased  as  a 
trustee  for  the  owner;  and  if  there  were  a  parol  agreement  to 
that  effect,  it  would  still  be  void  by  the  statute  of  frauds ;  and, 
therefore,  where  the  owner  of  lands  sold  by  loan  officers  paid  the 
purchaser  a  sum  of  money  to  release  his  interest,  which  was  done, 
he  cannot  maintain  an  action  for  money  had  and  received,  to 
recover  it  back  as  received  unconscientiously,  whether  there  were 
a  previous  parol  agreement  or  not,  in  relation  to  the  subject. 
Sherrill  v.  Crosby,  14  Johns.,  358.  A  verbal  agreement  between 
A.  and  B.,  whereby  A.  is  to  cut  the  wood  and  brush  upon  the 
land  of  B.,  and  to  heap  the  brush,  for  the  wood,  A.  being  allowed 
until  the  ensuing  winter  to  draw  the  wood  away  by  sleighing,  is 
within  the  statute  of  frauds,  and  void  as  an  agreement,  although 
it  may  operate  as  a  license,  which  is  revocable  at  any  time.  Ben- 
nett v.  Scutt,  .18  Barb.,  347. 
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An  agreement  for  the  sale  of  growing  trees,  with  the  right  to 
enter  on  the  land  at  a  future  time  and  remove  them,  is  a  con- 
tract for  the  sale  of  an  interest  in  lands,  and,  to  be  valid,  must 
be  in  writing.  Green  v.  Armstrong,  1  Denio,  550.  The  distinc- 
tion, on  this  subject,  is  between  growing  trees,  fruit  or  grass,  and 
other  natural  products  of  the  earth,  on  one  hand,  and  growing 
crops  of  grain,  and  other  annual  productions  raised  by  cultivation 
of  the  earth  and  the  industry  of  man,  on  the  other.  The  former 
are  parcel  of  the  land,  and  a  contract  in  writing  is  required  to 
make  a  valid  transfer ;  the  latter  are  personal  chattels,  and  not 
within  the  statute.  lb.  In  an  action  by  a  landlord  against  a 
tenant  for  waste  in  cutting  down  trees,  evidence  of  a  parol  con- 
sent that  the  tenant  might  cut  the  trees  down  and  have  the 
wood  on  condition  that  the  tenant  would  clear  and  seed  down 
the  land  where  the  trees  were  cut,  is  not  admissible ;  such  con- 
sent being  a  mere  license,  and  requiring  a  writing  to  give  it 
validity.  McGregor  v.  Brown,  6  Seld.,    114. 

Growing  trees,  fruit  and  grass,  being  parcel  of  the  land,  are 
within  the  statute  of  frauds ;  and,  until  severed  from  the  land, 
either  actually  or  in  contemplation  of  law,  they  cannot  be  con- 
veyed, or  contracted  to  be  conveyed,  by  parol,  nor  taken  in 
execution  as  chattels.  Bank  of  Lansingburgli  v.  Grary,  1  Barb., 
542;  Warren  v.  Leland,  2  Barb.,  613;  Silvernail  v.  Cole,  12 
Barb.,  685;  Pierrepont  v.  Barnard,  5  Barb.,  364;  S.  C.,  2  Seld. 
279.  An  agreement  between  two  persons  that  one  of  them  shall 
labor  for  the  other,  and  that  such  labor  shall  be  paid  for  in  land, 
is  void  as  to  the  land,  even  though  the  services  are  fully  per- 
formed. King  v.  Brown,  2  Hill,  485;  Lisk  v.  Sherman,  25  Barb., 
433;  Burlingame  v.  Burlingame,  7  Cow.,  92.  The  plaintiff  aided 
the  defendant  in  negotiating  the  purchase  of  land,  under  a  parol 
agreement  that  he  should  be  compensated  for  his  services  by  a 
permanent  lease  of  the  land,  at  an  annual  rent  of  eight  per  cent 
upon  the  purchase  price;  this  agreement  was  held  to  be  void 
under  the  statute.  Erben  v.  Lorillard,  5  E.  P.  Smith,  299. 

In  such  cases  the  value  of  the  land  cannot  be  shown  for  the 
purpose  of  determining  the  amount  which  the  person  is  entitled 
to  recover  for  his  services,  because  the  measure  of  damages  is 
limited  to  the  value  of  the  services  and  not  to  the  value  of  the 
land.  lb. 

The  cases  of  King  v.  Brown,  2  Hill,  485,  and  Burlingame  v. 
Burlingame,  7  Cow.,  92,  are  overruled  so  far  as  they  hold  that  the 
value  of  the  land  is  the  measure  of  damages.  lb. 

Where  there  is  a  verbal  agreement  to  sell  land,  and  the  pur- 
chaser paj^s  a  part  or  all  of  the  purchase-money,  he  cannot  recover 
it  back  from  the  vendor,  if  he  is  willing  to  convey  the  lands  as  he 
agreed.  The  agreement  is  void  in  the  sense  that  the  purchaser 
could  not  be  compelled  to  pay  the  purchase  price ;  but  if  he  vol- 
untarily pays  the  money,  the  contract  though  iuvalid  is  not  illegal, 
and  therefore  the  purchaser  cannot  maintain  an  action  to  recover 
back  the  money  paid.  Abbott  v.  Draper.  4  Denio, .51;  Battle  v 


640     '  STATUTE  OF  FRAUDS. 

Rochester  City  Banlc,  5  Barb.,  414;  8.  C,  3  Oomst.,  88;  Collier 
v.  Coates,  17  Barb.,  471 ;  Goelth  v.  White,  35  Barb.,  76.a  But  if 
the  vendor,  in  such  a  case,  refuses  to  convey  the  lands  as  he 
agreed,  or  if  he  rescinds  the  agreement  in  pursuance  of  a  right 
reserved  in  a  written  contract  of  sale,  then  the  purchaser  may 
recover  back  the  money  which  he  has  advanced  upon  the  con- 
tract. Utter  v.  Stewart,  30  Barb.,  20;  Lawrence  v.  Taylor,  5  Hill. 
107.b  So,  where  the  seller  is  guilty  of  false  representations  as  to 
the  nature  of  the  property,  and  of  the  incumbrances  upon  it, 
and  the  purchaser  has>  paid  a  part  of  the  purchase-money  upon 
the  faith  of  these  representations,  he  may  recover  it  back,  riot- 
withstanding  the  seller  is  willing  to  convey  his  interest  in  the 
premises.  Fraud  as  to  a  material  fact,  in  such  cases,  is  sufficient 
to  entitle  the  purchaser  to  recover  his  money,  although  there 
could  not  be  such  a  recovery  in  the  absence  of  such  fraud.  Hell- 
man  v.  Strauss,  2  Hilt.,  9.  Where  a  party,  by  a  fraudulent 
representation  that  he  was  the  owner  of  land,  induced  an  other 
to  bestow  labor  upon  it,  in  the  expectation  of  enjoying  the  pro- 
perty as  joint  owner,  the  latter,  on  discovering  the  fraud,  may 
abandon  the  contract  under  which  the  labor  was  performed,  and 
recover  the  value  of  the  work  done,  although  the  agreement  is  a 
verbal  one.  Richard  v.  Stanton,  16  Wend.,  25.  An  agreement  to 
exchange  lands  is  as  much  within  the  statute  as  an  agreement 
to  sell  them,  and  it  is  governed  by  the  same  rules  of  law.  Rice 
v.  Feet,  15  Johns.,  503.  A  part  performance  of  a  parol  agree- 
ment for  the  sale  of  lands  does  not  render  the  agreement  binding 
and  valid,  so  as  to  take  it  out  of  the  statute.  Baldwin  v.  Palmer, 
6  Seld.,  232;  and  see  Thomas  v.  Dickinson,  2  Kern.,  364;  Matins 
v.  Brown,  4  Oomst.,  403.  Though  it  has  been  seen  that  the 
money  paid  cannot  be  recovered  back  if  the  vendor  is  willing  and 
able  to  perform.  Ante,  639. 

A  surrender  of  an  interest  in  lands  must  be  in  writing,  except 
in  the  cases  specified  by  the  statute.  The  manner  in  which  a 
tenant  may  surrender  his  lease,  or  his  interest  in  an  unexpired 
term,  has  been  already  explained.  Ante,  202. 

Where  an  interest  in  lands  is  contracted  for,  unless  it  is  in  the 
cases  excepted  by  the  statute,  the  agreement  must  be  reduced  to 
writing,  and  it  must  be  subscribed  by  the  person  who  agrees 
to  transfer  such  interest.  Ante,  635,  §§  6,  8.  The  term  subscribe 
means  that  the  person  subscribing  such  agreement  shall  write  his 
name  underneath  or  at  the  end  of  the  agreement.  Davis  v.  Shields, 
26  Wend.,  341 ;  James  v.  Patten,  2  Seld.,  9,  16.  The  statute  is 
express  that  the  agreement  shall  be  subscribed  by  the  person  by 
whom  the  interest  is  to  be  transferred.  And  where  a  pew  was 
sold  by  the  trustees  of  a  church,  but  there  was  no  written  sub- 
scribed agreement  on  their  part,  it  was  held  that  an  action  could 
not  be  maintained  by  them  upon  a  promissory  note  which  was 
given  by  the  purchaser.  Ante,  637;  Tielie  v.  Osgood,  8  Barb.,  130; 
and  see  First  Baptist  Church  v.  Bigelow,  16  Wend.,  28. 

(a)  Note  310.        (6)  Note  311. 
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Where  printed  conditions  of  sale  are  used  in  such  cas^s,  and 
the  names  of  the  trustees  are  printed  at  the  end  of  such  condi- 
tions, this  will  not  be  a  compliance  with  the  statute,  which 
requires  a  written  manual  signature  of  the  names  underneath  or 
at  the  end  of  the  writing.  Vielie  v.  Osgood,  8  Barb.,  130.  If  the 
contract  is  subscribed  by  the  person  by  whom  the  interest  is  to 
be  transferred,  it  will  be  sufficient  to  bind  him,  although  the 
agreement  of  the  purchaser  is  merely  verbal.  National  Fire  Ins. 
Go.  v.  Loomis,  11  Paige,  431 ;  Edwards  v.  Farmers'  Fvre  Ins.  Co., 
21  Wend.,  467  ;  8.  G,  26  Wend.,  541 ;  McCrea  v.  Purmort,  16 
Wend.,  460. 

If  the  contract  is  subscribed  by  the  purchaser  but  not  by  the 
vendor,  the  statute  will  not  be  complied  with,  because  it  in 
express  terms  declares  that  the  agreement  shall  be  void  unless  it 
is  subscribed  by  the  person  by  whom  the  sale  is  to  be  made. 
Ante,  635,  §  8 ;  Vielie  v.  Osgood,  8  Barb.,  130 ;  Champlin  v.  Parish, 
11  Paige,  406. 

If  the  contract,  in  such  case,  is  not  binding  upon  the  vendor, 
there  would  not  be  any  mutuality  of  consideration,  and  it  would 
not  be  binding  upon  the  purchaser  for  that  reason.  Townsend  v. 
Hubbard,  4  Hill,  351;  McWhorter  v.  McMahan,  10  Paige,  386; 
Champlin  v.  Parish,  11  Paige,  406.  As  the  law  stood  before  the 
Bevised  Statutes,  it  was  sufficient  if  the  contract  was  signed  by 
the  party  to  be  charged  thereby,  First  Baptist  Church  v.  Bigelow, 
16  Wend.,  30,  but  as  the  law  now  stands,  the  contract  must  be 
subscribed  by  the  party  by  whom  the  sale  is  to  be  made.  Ante, 
635,  §  8.  This  rule  applies  to  contracts  for  the  sale  of  real  estate, 
or  for  the  sale  or  transfer  of  some  interest  therein.  Though  in  those 
cases  which  relate  to  the  sale  of  personal  chattels,  the  contract  is 
sufficient  if  it  is  subscribed  by  the  party  to  be  charged  therewith. 
3  B.  S.,  221,  §  2,  5th  ed.  The  consideration  of  the  agreement 
must  be  expressed  in  the  writing,  or  the  agreement  will  be  void. 
Ante,  635,  §8. 

The  names  of  the  parties,  a  description  of  the  property  sold, 
the  sum  to  be  paid,  the  time  and  manner  of  payment,  and  all  the 
other  terms  of  the  agreement,  must  be  expressed  in  the  writing, 
so  that  no  parol  evidence  will  be  necessary  to  show  what  the 
contract  is,  and  so  that  it  may  show  on  its  face  that  it  is  a 
valid  contract. a  An  omission  to  state  the  terms  and  conditions, 
and  the  consideration,  &c,  will  render  the  contract  void.  Vielie 
v.  Osgood,  8  Barb.,  130;  First  Baptist  Church  v.  Bigelow,  16 
Wend.,  28. 

This  memorandum  need  not  be  subscribed  by  the  parties  in 
person,  it  will  be  equally  valid,  if  subscribed  by  an  agent  duly 
authorized  for  that  purpose.  Ante,  635,  §  9.  An  auctioneer  who 
sells  lands  at  public  auction,  is  an  agent  within  the  meaning  of 
the  statute,  for  the  purpose  of  making  a  valid  memorandum; 
and  where  the  owner  of  several  lots  of  land  wished  to  have  them 
sold,  and  he  wrote  a  'etter  which  he  sent  to  the  auctioneer, 
stating  the  terms  Of  bale,  and  at  the  time  of  making  the  sales,  the 

WAIT  81     (fl)   Williams  v.  Lake,  2  Ell.  &E.,  349,  &  Note  356. 
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auctioneer  read  the  terms  of  sale  to  the  bidders  from  this  letter, 
which  was,  at  that  time  pinned  in  his  sale  book.  The  auctioneer 
also  made  the  other  necessary  entries  in  his  sale  book,  to  make  a 
proper  and  sufficient  memorandum  if  the  letter  was  to  be  con- 
sidered a  part  of  the  entry,  and  then  subscribed  his  name  to  such 
memorandum;  it  was  held,  that  the  letter  was  a  part  of  the  mem- 
orandum, and  that  the  contract  was  valid.  Tallman  v.  FranMin, 
4  Kern.,  584 ;  overruling  S.  C,  3  Duer,  395. 

Where  the  name  of  the  principal  is  stated  in  the  body  of  the 
memorandum,  that  is  sufficient, .although  the  auctioneer  subscribes 
his  own  name  merely,  without  any  reference  to  his  principal. 
Pinckney  v.  Hagadorn,  1  Duer,  89;  Tallman  v.  Franklin,  4  Kern., 
584 ;  Bykers  v.  Townsend,  10  E.  P.  Smith,  57. 

A  sale  of  lands  by  an  actioneer  at  a  public  auction,  is  a  mere 
agreement  to  convey  the  lands  by  deed  at  a  subsequent  time ; 
and  such  agreements  need  not  be  under  seal;  and,  for  that  reason, 
the  authority  of  the  agent  need  not  be  in  writing,  nor  under  seal. 
Ante,  635,  §  9.  So,  for  the  same  reason,  the  contract  is  valid,  if 
subscribed  by  the  agent  in  his  own  name,  if  the  contract  shows 
that  it  is  made  for  his  principal.     See  last  two  cases  cited. 

Growing  trees,  although  parcel  of  the  realty,  may  be  sold  or 
conveyed  in  perpetuity,  by  an  unsealed  writing  or  conveyance, 
because  by  the  conveyance,  a  freehold  estate  does  not  pass  to  the 
grantee.  Warren  v.  Leland,  2  Barb.,  613.  Estates  less  than  free- 
hold may  be  created  or  assigned  by  a  deed,  or  by  a  writing  with- 
out a  seal.  lb.  Growing  trees,  when  sold  by  a  valid  sale  in 
writing  by  the  owner  of  the  fee  in  the  land,  are  severed,  in  con- 
templation of  law,  from  the  land,  and  become  chattels  personal 
lb.  Where  a  conveyance  of  growing  trees  does  not  limit  the 
time  for  the  entry  of  the  grantee  upon  the  land  to  cut  and  remove 
the  trees,  a  right  of  entry  passes,  for  an  indefinite  or  reasonable 
time,  for  the  removal  of  all  the  trees.  lb.  A  conveyance  of 
standing  timber  is  not  within  the  recording  act;  and  a  record 
of  such  conveyance  is  not  necessary  to  protect  it  against  a  sub- 
sequent bona  fide  purchaser,  without  notice,  of  the  land  on  which 
the  timber  stands.  II. 

Where  the  owner  of  the  fee  of  land  sells  the  trees  growing 
thereon,  and  afterwards  conveys  the  land,  without  any  exception 
or  reservation,  the  conveyance  of  the  land  will  not  pass  the  title 
to  the  trees.  lb.  And  if*  the  grantee  of  the  land  cuts  and  re- 
moves the  trees,  the  owner  may  maintain  replevin  against  him  to 
recover  -them.  lb.  So  an  action  for  a  conversion  of  them  may  be 
maintained  instead  of  replevin,  if  the  owner  so  elects. 

SECTION  V. 

AGREEMENTS   NOT   WITHIN   THE   STATUTE. 

There  are  numerous  cases  which  relate  to  land,  and  to  things 
growing  upon  it,  which  are  not  within  this  statute.  A  sale  of 
crops  of  any  kind  which  are  raised  by  annual  cultivation,  such  as 
wheat,  corn,  rye,  oats,  barley,  potatoes,  and  the  like,  is  not  a  sale 
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of  an  interest  in  lands,  although  the  crops  are  growing  at  the 
time  of  the  sale ;  and  such  agreement  need  not,  therefore,  be  re- 
duced to  writing,  so  far  as  it  is  affected  by  the  statute  relating  to 
a  sale  of  an  interest  in  lands.  Austin  v.  Sawyer,  9  Oow.,  39; 
Whipple  v.  Foot,  2  Johns.,  418,  422 ;  Stewart  v.  Doughty,  9  Johns., 
112;  and  see  ante,  639,  Green  v.  Armstrong,  1  Denio,  550. 

A  mortgagor  of  real  estate  released  the  equity  of  redemption 
to  the  mortgagee,  who  agreed  in  consideration  thereof,  to  sell  the 
mortgaged  premises;  and  that,  after  deducting  the  amount  due 
to  himself,  he  would  pay  the  surplus  of  such  sale  to  the  mort- 
gagor; this  agreement  is  not  void  by  the  statute;  and  after  a 
sale  of  such  premises  for  more  money  than  enough  to  pay  the 
debt  due  to  the  mortgagee,  an  action  will  lie  by  the  mortgagor  to 
recover  the  surplus.  Hess  v.  Fox,  10  Wend.,  436.  Such  an  action 
lies  immediately  after  the  sale ;  and  it  is  no  defense  that  the 
mortgagee  sold  the  land  on  credit,  and  therefore  has  not  received 
the  funds  to  pay  with.  Io.  The  action  in  such  a  case  is  not 
founded  upon  a  verbal  sale  of  an  interest  in  lands,  nor  upon  a 
verbal' promise  to  purchase  lands,  or  an  interest  therein;  and  it 
would  lie  without  any  such  agreement,  if  there  had  been  a  fore- 
closure and  sale  of  the  lands,  and  a  surplus  remained  in  the  hands 
of  the  mortgagee.  It  is  analogous  to  those  cases  in  which  lands 
are  conveyed  in  pursuance  of  a  verbal  agreement,  and  in  which 
the  purchaser  accepts  the  deed ;  in  such  case,  he  will  be  compelled 
to  pay  the  purchase-money,  although  the  agreement  on  his  part 
was  not  in  writing.  By  accepting  the  deed,  the  whole  contract  is 
performed,  except  the  payment  of  the  money,  which  may  be  com- 
pelled by  an  action  at  law.  Thomas  v.  Dickinson,  2  Kern.,  364; 
Ambler  v.  Owen,  19  Barb.,  145;  Shephard  v.  Little,  14  Johns., 
210;  Bow  en  v.  Bell,  20  Johns.,  338."  A  verbal  agreement  to  open 
a  road  to  its  original  width,  by  removing  the  fences,  is  not  within 
the  statute,  and  it  is  valid.  Storms  v.  Snyder,  10  Johns.,  109. 
Where  a  highway  is  laid  out  in  pursuance  of  the  statute,  the  con- 
sent of  the  owner  of  the  land  that  the  road  may  be  laid  through 
his  land,  is  valid,  although  such  consent  is  merely  verbal.  Noyes 
v.  Chapin,  6  Wend.,  461 ;  People  v.  Goodwin,  1  Seld.,  568;  Baker  v. 
Braman,  6  Hill,  47.  Such  consent,  however,  is  revocable  at  any 
time  before  the  road  is  laid  out,  and  a  sale  and  conveyance  of  the 
land,  in  good  faith,  before  the  laying  out  of  the  road,  revokes 
the  verbal  consent.  People  v.  Goodwin,  1  Seld.,  568.  If  the  road 
is  laid  out  in  pursuance  of  such  verbal  consent,  the  owner  of  the 
land  may  maintain  an  action  to  recover  the  damages  which  are 
assessed  for  the  injury  to  his  land,  or  for  the  value  of  the  land 
taken  and  used  for  such  highway.  Baker  v.  Braman,  6  Hill,  47  ; 
Noyes  v.  Chapin,  6  Wend.,  461.  The  consent  that  the  land  may 
be  used  as  a  highway,  relates  to  an  interest  in  lands,  but  it  is  one 
of  those  cases  in  which  the  statute  permits  a  verbal  consent,  and 
the  case  is  therefore  one  of  those  excepted  by  the  statute  of 
frauds,  viz.,  the  transfer  is  by  operation  of  law;  but  the  statute 
relating  to  highways  is  a  sufficient  authority  to  render  a  verbal 

(a)  Note  312. 
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consent  valid,  and  to  exclude  it  from  the  operation  of  the  stature 
of  frauds. 

A  parol  agreement  between  the  owners  of  adjoining  lands,  that 
one  of  them  will,  for  an  adequate  consideration,  erect  and  keep 
up  the  division  fences  between  them,  is  not  within  the  statute  of 
frauds  which  renders  void  an  agreement  not  to  be  performed 
within  a  year  ;  nor  within  the  statute  relating  to  the  conveyance 
of  lands  or  of  an  interest  in  them.  Talmadge  v.  Rensselaer,  &c, 
B.  B.  Co.,  13  Barb.,  493.  Adams  v.  Tan  Alstyne,  11  E.  P.  Smith, 
232  ;  8.  C,  35  Barb.,  9. 

The  subject  of  sales  of  personal  property,  and  the  manner  in 
which  they  are  affected  by  the  statute  of  frauds,  has  been  sum" 
ciently  discussed.  Ante,  536. 

SECTION  VI. 

LEASES   FOR   ONE   TEAR. 

An  agreement  for  the  leasing  of  real  estate  for  a  term  longer 
than  one  year,  must  be  reduced  to  writing  and  be  subscribed  by 
the  party  by  whom  the  lease  is  made,  or  it  will  be  void.  Ante,  635, 
§  8  ;  Prindle  v.  Anderson,  19  Wend.,  391 ;  Clevcs  v.  WillougJiby,  7 
Hill,  83. 

The  statute  requires  that  the  consideration  of  the  lease  shall  be 
expressed  in  the  agreement.  Ante,  635,  §  8.  The  agreement  of 
the  landlord  to  let  the  premises,  and  the  promise  of  the  tenant  to 
occupy  and  pay  the  rent  agreed,  is  a  sufficient  statement  of  the 
consideration. 

It  was  held,  in  one  case,  that  a  lease  for  a  single  year  was  void, 
where  the  term  was  to  commence  at  a  future  day.  Croswellv. 
Crane,  7  Barb.,  191.  That  case,  however,  has  been  expressly 
overruled  by  the  court  of  appeals ;  and  it  is  now  conclusively 
settled,  that  a  mere  verbal  or  oral  lease  for  one  year  is  valid, 
although  the  term  is  not  to  commence  until  a  future  day.  Young 
v.  Dolce,  1  Seld.,  463 ;  Taggard  v.  Boosevelt,  8  How.,  141. 

In  Young  v.  Dake,  the  agreement  was  made  on  the  11th  day 
of  September,  1848,  for  the  letting  of  the  premises  for  the  term 
of  one  year,  from  the  1st  day  of  April,  1849,  and  this  lease  was 
held  valid.  It  was  also  held,  that  the  statute  which  requires  a 
written  agreement  in  those  cases  which,  by  their  terms,  are  not  to 
be  performed  within  one  year,  relates  entirely  to  contracts  for  the 
sale  of  personal  property,  personal  services,  &c,  and  not  to  leases 
of  real  estate. 

In  Taggard  v.  Boosevelt,  above  cited,  the  lease  was  oral,  and 
it  was  made  in  March,  1851,  for  one  year  from  the  first  of  May, 
1851,  and  this  was  held  valid. 

"When  a  lease  is  void  by  reason  of  the  provisions  of  this  statute, 
that  does  not  render  the  contract  an  illegal  or  unlawful  one  if  the 
parties  choose  to  perform  it.  If  the  lease  is  verbal,  and  the  term 
is  for  a  longer  time  than  one  year,  it  is  void  in  the  sense  that 
neither  party  can  compel  the  other  to  perform  it.  The  landlord 
need  not,  in  such  a  case,  give  the  tenant  possession  of  the  premi- 
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ses  if  he  chooses  not  to  do  so ;  and  no  action  will  lie  by  the  tenant 
for  the  refusal.  So,  on  the  other  hand,  the  tenant  may  refuse  to 
accept  the  possession  of  the  premises,  and  no  action  will  lie  by 
the  landlord  against  the  tenant  in  consequence  thereof.  The 
parties  may,  however,  goon  and  perform  the  agreement  although 
they  could  not  be  compelled  to  do  so.  And,  in  such  case,  if  the 
tenant  goes  into  possession  of  the  demised  premises  and  occupies 
them,  he  will  then  be  bound  to  perform  the  agreement,  by  paying 
the  rent  agreed,  for  such  time  as  he  may  remain  in  possession,  in 
the  same  manner  as  though  the  lease  had  been  reduced  to  writing. 
Schuyler  v.  Leggett,  2  Cow.,  660.  And  during  the  time  which  the 
tenant  occupies  the  premises  under  the  terms  of  such  parol  agree- 
ment, he  will  be  bound  to  perform  the  terms  of  it  upon  his  own  part. 
Merely  reducing  the  agreement  to  writing  will  not  be  a  com- 
pliance with  the  statute,  unless  it  is  subscribed  by  the  party  by 
whom  the  lease  is  made,  or  by  his  legally  authorized  agent. 
Chanvplin  v.  Parish,,  11  Paige,  406. 

SECTION  VII. 

FRAUDULENT   SALES,    ASSIGNMENTS,    JUDGMENTS,    &0. 

In  sales  and  transfers  of  property,  the  law  may  regard  them  as 
fraudulent  in  reference  to  the  rights  of  creditors,  for  either  of  two 
causes :  first,  the  transaction  may  be  void  on  account  of  an  actual 
and  fraudulent  intent  in  the  disposition  of  the  property;  or, 
second,  because  the  instrument  which  conveys  the  property, 
or  the  manner  of  conveying  it,  may  be  in  contravention  of  the 
settled  policy  of  the  law,  or  of  some  of  its  rules. 

The  law  does  not  attach  any  importance  to  the  form  of  the 
conveyance  by  which  a  fraudulent  disposition  of  property  is  made. 
A  bill  of  sale,  chattel  mortgage,  assignment,  or  a  judgment 
fraudulently  confessed,  or  permitted  to  be  recovered,  will  be 
treated  as  nullities,  whenever  it  is  established  that  they  are 
founded  in  fraud,  and  the  rights  of  creditors  are  thus  impaired  or 
destroyed."  The  statute  is  as  follows :  "  All  deeds  of  gift,  all  con- 
veyances, and  all  transfers  or  assignments,  verbal  or  written,  of 
goods,  chattels,  or  things  in  action,  made  in  trust  for  the  use 
of  the  person  making  the  same,  shall  be  void  as  against  the  cred- 
itors, existing  or  subsequent,  of  such  person."  3  E.  S.,  221,  §  l , 
5th  ed.  "Every  conveyance  or  assignment,  in  writing,  or  other- 
wise, of  any  estate  or  interest  in  lands,  or  in  goods  or  things  in 
action,  or  of  any  rents  or  profits  issuing  therefrom,  and  every 
charge  upon  lands,  goods,  or  things  in  action,  or  upon  the  rents 
or  profits  thereof,  made  with  the  intent  to  hinder,  delay  or  defraud 
creditors  or  other  persons  of  their  lawful  suits,  damages,  forfeit- 
ures, debts  or  demands,  and  every  bond  or  other  evidence  of 
debt  given,  suit  commenced,  decree  or  judgment  suffered,  with 
the  like  intent,  as  against  the  persons  so  hindered,  delayed,  or 
defrauded,  shall  be  void."  3  E.  S.,  224,  §  1,  5th  ed.  The  statute 
which  relates  to  chattel  mortgages,  has  been  already  quoted 
Ante,  162.    If  a  chattel  mortgage  is  executed  in  compliance  with 

(a)  Note  313. 
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the  requirements  of  that  statute,  as  to  the  delivery  of  the  property, 
and  as  to  filing  the  mortgage  properly,  &c.,  such  mortgage  will 
nevertheless  be  absolutely  void,  if  it  was  made  for  the  purpose, 
and  with  the  intent,  to  hinder,  delay  or  defraud  tbe  creditors  of 
the  mortgagor.  The  provisions  of  the  statute  referred  to,  were 
intended  to  apply  to  such  mortgages  as  were  made  in  good  faith, 
and  for  a  lawful  purpose,  and  with  a  view  to  the  protection  of 
subsequent  purchasers  or  mortgagees  in  good  faith,  of  the  same 
property,  from  the  same  mortgagor.  But  where  the  mortgage  is 
intended  as  a  fraud  upon  the  rights  of  creditors,  no  form,  how- 
ever solemn,  and  no  ceremony,  however  formal,  will  prevent  the 
law  from  declaring  it  fraudulent,  if  proper  evidence  of  such  fraud 
is  given.  In  relation  to  chattel  mortgages,  as  affected  by  the 
statute,  ante,  162,  one  result  of  a  neglect  of  its  provisions,  will  be 
to  allow  the  creditors  of  the  mortgagor  to  take  the  property  upon 
execution,  even  when  the  mortgage  was  given  in  good  faith  and 
for  full  value;  and  so  it  may  be  held  by  subsequent  bona  fide 
purchasers  or  mortgagees,  under  similar  circumstances.  The 
provisions  of  the  statute  quoted  in  this  chapter,  relate  exclusively 
to  those  cases  in  which  the  disposition  of  the  property  is  made 
with  an  actual  fraudulent  intent  for  the  purpose  of  hindering, 
delaying  or  defrauding  the  creditors  of  such  vendor,  &c;  and 
they  relate  to  every  species  of  property,  whether  real  estate,  per- 
sonal property,  or  things  in  action;  and  so,  on  the  other  hand, 
they  relate  to  every  form  or  species  of  conveyance  by  which  the 
title  to  property  can  be  transferred.  In  a  work  of  this  character, 
however,  no  notice  need  be  taken  of  the  law  so  far  as  it  relates  to 
real  estate,  since  a  justice's  court  has  no  jurisdiction  whatever  in 
relation  to  it.  Every  bill  of  sale  which  is  made  with  an  intent  to 
hinder,  delay  or  defraud  creditors,  will  be  absolutely  void,  not- 
withstanding a  change  of  the  possession  of  the  property.  The 
same  rule  applies  to  judgments  and  executions  which  are  fraud- 
ulently employed  for  the  same  purpose;  and  so  of  fraudulent 
assignments.  The  law  permits  an  insolvent  debtor  to  make 
an  assignment  of  his  property  for  the  payment  of  his  creditors ; 
and  it  even  permits  him  to  prefer  some  creditors,  by  paying  them 
to  the  exclusion  of  others;" but  such  assignment  must  be  made  in 
entire  good  faith,  and  for  the  sole  purpose  of  paying  just  debts. 
Such  assignments  are  merely  tolerated;  they  are  not  favored  nor 
encouraged  by  the  law,  and  they  will  not  be  sustained,  when  it 
can  be  established  that  they  were  made  for  the  purpose  of  hinder- 
ing, delaying  or  defrauding  creditors.  But,  there  are  numerous 
cases  in  which  an  assignment  may  have  been  made  without  any 
actual  fraudulent  intent,  and  yet  it  will  not  be  sustained,  because 
some  of  the  provisions  of  the  assignment  violate  some  principle 
of  public  policy,  or  contravene  some  established  rule  of  law. 

A  good  illustration  of  the  principle  is  seen  in  the  case  of  chattel 
mortgages,  which  may  have  been  made  in  good  faith,  and  yet 
have  been  held  invalid,  because  not  filed,  or  because  no  transfer 
was  made  of  the  possession  of  the  mortgaged  property.  Ante,  164. 

(a)  Note  314 
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So,  there  are  many  cases  in  which  a  debtor  has  made  an  assign- 
ment with  an  intention  that  his  property  should  go  as  far  as 
possible  towards  the  payment  of  his  just  debts,  and  yet  some  of 
the  provisions  which  were  inserted  in  the  assignment  for  that 
purpose,  have  been  held  to  be  fatal  to  the  validity  of  the  instru- 
ment. An  assignment  may  be  void  for  something  which  appears 
on  the  face  of  the  instrument,  or  for  some  reason  extrinsic,  and 
which  relates  to  the  intention  with  which  it  was  made.  A  fraud- 
ulent intention,  in  fact,  is  always  fatal  to  its  validity,  however  fair 
it  may  appear  upon  its  face.  When  an  assignment  is  impeached 
as  being  fraudulent  upon  its  face,  the  question  is,  whether  the 
provisions  of  the  instrument  are  such,  that  when  carried  out, 
according  to  their  apparent  and  reasonable  intent,  they  will  be 
fraudulent  in  their  operation.  Fraud  cannot  be  presumed,  where 
the  instrument  admits  a  contrary  construction.  Kellogg  v.  Slaw- 
son,  15  Barb.,  56;  S.  C,  1  Kern.,  302;  Brighamy.  Tillinghast,  15 
Barb.,  618;  Mann  v.  Wifbeck,  17  Barb.,  388;  Jacobs  v.  Allen, 
18  Barb.,  549;  Bank  of  Silver  Creek  v.  Talcott,  22  Barb.,  550. 
An  assignment  made  by  a  debtor,  of  his  property,  with  the  fraud- 
ulent intent  to  hinder,  delay  and  defraud  his  creditors,  is  void, 
although  his  assignees  are  free  from  all  imputation  of  participating 
in  his  fraudulent  designs,  and  they  are  themselves  bona  fide  cred- 
itors of  the  assignor,  and  are  to  take  the  entire  avails  of  the 
assigned  property  to  pay  their  preferred  debts.  Eathbun  v.  Plat- 
ner,  18  Barb.,  272;  Wilson  v.  Forsyth,  24  Barb.,  106.  But  a 
mortgagee  who  takes  a  mortgage  of  personal  property  from  his 
debtor  to  secure  his  debt  in  good  faith,  and  without  any  notice 
of  an  improper  design  on  the  part  of  the  mortgagor  in  executing 
the  same,  will  be  protected,  although  the  object  and  design  of 
the  mortgagor  in  executing  the  same,  was  to  delay,  hinder  or  de- 
fraud his  other  creditors.  Hall  v.  Arnold,  15  Barb.,  599.  An 
assignment,  executed  by  a  man  in  embarrassed  or  insolvent  cir- 
cumstances, of  his  property,  in  trust  for  the  benefit  of  creditors, 
is  valid,  if  it  unconditionally  and  absolutely  devotes  the  whole  of 
the  assigned  property  to  the  payment  of  his  debts,  provided  it  is 
made  without  any  intent  to  hinder,  delay  or  defraud  his  creditors? 
And,  if  such  assignment  was  valid  in  its  creation,  no  subsequent 
fraudulent  or  illegal  acts  of  the  parties  can  invalidate  it.  Brown^ 
ing  v.  Hart,  6  Barb.,  91;  Wilson  v.  Forsijth,  24  Barb.,  106,  107; 
American  Exchange  Bank  v.  Webb,  15  How.,  193.  Such  sub- 
sequent acts  are  admissible  upon  the  question  of  the  intent  with 
which  the  assignment  was  made,  but  they  are  not  conclusive.  lb. 
An  inventory  or  schedule  of  the  property  assigned,  is  not  indis- 
pensable, as  a  condition  precedent  to  the  taking  effect  of  the 
deed ;  and  the  omission  of  it,  is  not  of  itself  sufficient  to  avoid  an 
assignment,  although  it  may  be  evidence  of  fraud.  The  question 
of  fraudulent  intent,  in  such  a  case,  is  a  proper  question  for  the 
jury,  in  connection  with  the  other  circumstances.  Kellogg  v.  Slaw- 
son,  15  Barb.,  56;  Cunningham  v.  Freeborn,  11  Wend.,  241. 
Where  an  absolute  assignment  of  all  the  assignor's  property 

(a)  Note  3.15. 
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and  choses  in  action,  contained  a  provision  that  the  assignor 
would,  with  all  convenient  speed,  make  out  an  inventory  of  such 
property  and  choses  in  action,  and  such  inventory  when  made 
out  was  to  be  considered  a  part  of  the  assignment,  it  was  held 
that  the  assignment  conveyed  a  present  interest  to  the  assignee, 
and  that  its  taking  effect  did  not  depend  upon  the  making  of  an 
inventory.  Keyes  v.  Brush,  2  Paige,  311 ;  Kellogg  v.  Slawson,  15 
Barb.,  56. 

Where  a  general  assignment  for  the  benefit  of  creditors  con- 
veys to  the  assignees  all  the  "goods,  chattels,  merchandise,  &c, 
and  property  of  every  name  and  nature  whatsoever,"  of  the 
assignor,  these  words  will  be  sufficient  to  include  all  his  property, 
wherever  it  may  be,  whether  on  land  or  on  sea,  and  will  include 
property  which  the  assignor  ordered  to  be  manufactured  in  a 
foreign  country,  and  which  was  on  board  of  a  vessel  and  on  its 
way  to  this  country  at  the  date  of  the  assignment.  Van  Dine  v. 
Willett,  38  Barb.,  319.  If  the  assignee  accepts  the  trust,  pays 
the  duties  thereon,  and  pays  the  purchase  price  to  the  manufac- 
turer, the  title  to  the  property  vests  in  the  assignee,  and  a  creditor 
of  the  assignor  has  no  right  to  take  such  property  on  an  execution 
in  his  favor  and  sell  it.  lb.  If  he  does  so,  both  he,  and  the  sheriff' 
who  sells  by  his  directions,  will  be  trespassers,  and  liable  to  an 
action  in  favor  of  the  assignee.  lb.  A  provision  in  an  assign- 
ment which  provides  for  the  payment  of  debts,  bonds,  notes  and 
sums  of  money  due  and  to  grow  due,  will  not  be  construed  to 
include  debts  which  are  not  in  existence,  and  therefore  the  clause 
will  not  invalidate  the  assignment.  lb." 

An  assignment  in  trust  for  the  benefit  of  creditors  of  all  a 
debtor's  property,  which  was  therein  stated  to  be  "  more  fully 
and  particularly  enumerated  and  described  in  a  schedule  an- 
nexed," passes  property  not  mentioned  in  the  schedule.  Piatt  v. 
Lott,  3  B.  P.  Smith,  478 ;  Turner  v.  Jayeox,  40  Barb.,  164. 

Where  an  assignment  was  made  by  S.  and  F.  for  the  benefit  of 
creditors,  giving  preferences,  of  all  the  goods,  chattels,  &c,  and 
property,  of  every  name  and  nature,  of  the  assignor,  more  par- 
ticularly enumerated  and  described  in  the  schedule  hereto  annexed 
and  marked  schedule  "A,"  and  the  assignment  consisted  of  sepa- 
rate sheets,  which  were  not  attached  together  when  it  was 
executed.  S.  himself  drew  schedule  A,  which  was  on  a  separate 
sheet,  and  there  was  no  evidence  that  F.  ever  saw  it.  After- 
wards, the  several  sheets,  excepting  schedule  A,  were  wafered 
together,  and  sent  to  the  clerk's  office  to  be  recorded,  the  attorney 
who  drew  the  papers  still  retaining  schedule  A.  After  the  making 
of  a  contract  for  the  sale  of  the  assigned  property  by  the  as- 
signees, and  a  levy  thereon  by  a  creditor,  and  the  commencement 
of  a  suit  by  the  purchasers  against  the  sheriff,  schedule  A  was 
attached  to  the  assignment ;  and  it  was  held  that  the  schedule 
containing  a  specification  of  the  property  conveyed  would  have 
controlled  and  limited  the  general  words  of  the  assignment ;  that 
such  schedule  not  being  annexed,  the  assignment  was  insensible 

(a)  Note  316. 
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and,  as  against  creditors,  did  not  convey  the  property  to  the 
assignees.  Mow  v.  Brown,  14  Barb.,  39 ;  Wilkes  v.  Ferris,  5  Johns., 
335 ;  and  see  Piatt  v.  Lott,  3  E.  P.  Smith,  478 ;  Averill  v.  Loucks, 
6  Barb.,  470.  An  assignment  directed  the  assignees  first  to  pay 
the  laborers  and  workmen  of  the  assignors,  residing  in  Albany 
and  Buffalo  the  amount  due  to  them  respectively  for  the  work 
and  labor  done  for  the  assignors.  Neither  the  names  of  those 
creditors,  nor  their  places  of  residence,  nor  the  respective  amounts 
due  to  each,  were  mentioned ;  but  it  was  held,  that  the  omission 
to  specify  these  particulars  did  not  avoid  the  assignment.  Bank 
of  Silver  Creek  v.  Talcott,  22  Barb.,  550."  Where  an  insolvent 
debtor  makes  an  assignment  of  all  his  property,  and  it  provides 
that  a  portion  of  his  creditors  shall  be  paid,  and  that  then  the 
surplus  remaining  shall  be  repaid  to  the  assignor,  without  pro- 
viding for  the  payment  of  the  other  creditors,  such  assignment 
will  be  void  on  its  face.  Strong  v.  Skinner,  4  Barb.,  546 ;  Leitvli 
v.  Sollister,  4  Oomst.,  211 ;  Curtis  v.  Leavitt,  1  E.  P.  Smith,  12 ; 
The  rule  is  the  same  where  there  is  an  assignment  of  a  part  of 
the  assignor's  property,  for  the  payment  of  a  portion  of  his 
creditors,  and  providing  for  a  return  of  the  surplus  before  all 
the  creditors  are  paid.  Strong  v.  Skinner,  4  Barb.,  546. 

But,  an  assignment  which  provides  that,  after  all  the  creditors 
are  paid  in  full,  the  surplus  should  be  returned  to  the  assignor,  is 
valid.  Ely  v.  Cook,  18  Barb.,  612;  Tan  JRossum  v.  Walker,  11 
Barb.,  237 ;  Wintringham  v.  Lafoy,  7  Cow.,  735.b 

A  voluntary  assignment  to  a  trustee  for  the  benefit  of  creditors 
containing  a  provision  tha£  the  trustee  shall  not  be  accountable 
for  any  loss  sustained  by  the  trust  property,  unless  it  shall  happen 
from  gross  negligence  or  willful  misfeasance,  is  void.  Litchfield  v. 
White,  3  Seld.,  438 ;  S.  C,  3  Sandf.,  545. 

An  assignment  made  by  an  insolvent,  is  not  void  on  its  face, 
because  it  provides  that  the  assignee  may  employ  suitable  agents 
at  a  reasonable  compensation,  to  be  paid  out  of  the  effects 
assigned,  and  that  he  shall  adopt  such  measures  generally  in 
relation  to  the  settlement  of  the  estate,  as  will,  in  his  judgment, 
promote  the  true  interest  thereof.  Mann  v.  Wiibeck,  17  Barb., 
388.  But,  a  provision  in  the  assignment  of  an  insolvent  debtor, 
that  the  assignee,  a  lawyer,  shall  be  allowed  a  reasonable  counsel 
fee,  over  and  above  the  expenses  and  commissions  for  executing 
the  trust,  is  illegal  and  renders  the  assignment  void.  Nichols  v. 
McJEwen,  3  E.  P.  Smith,  22 ;  S.  C,  21  Barb.,  65.c  A  provision  in 
an  assignment  for  the  benefit  of  creditors,  authorizing  either  the 
assignor  or  the  trustees  to  declare  future  preferences,  is  fraudulent 
and  void.  Sheldon  v.  Dodge,  4  Denio,  217 ;  Strong  v.  Skinner,  4 
Barb.,  546 ;  Averill  v.  Loucks,  6  Barb.,  470.  But  where  an  assign- 
ment for  the  benefit  of  creditors  provided  for  a  preference  to 
those  creditors  who  were  named  "  in  the  annexed  schedule," 
which  schedule  was  not  annexed  until  two  days  after  the  delivery 
of  the  assignment,  it  was  held  that  the  assignment  was  valid 
where  it  was  found  that  there  was  entire  good  faith  on  the  part 
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of  both  assignor  and  assignee,  in  relation  to  the  matter.  Hotop 
v.  Neidig,  17  Abb.,  332. 

A  provision  in  such  an  assignment  of  all  the  debtor's  property, 
when  a  portion  of  it  consists  of  unfinished  machinery  and  materials 
in  process  of  manufacture,  the  completion  of  which  was  necessary 
to  an  advantageous  sale,  authorizing  the  assignees  to  complete 
the  manufacture  and  work  up  the  materials  at  the  expense  of  the 
assigned  fund,  as  in  their  judgment  might  be  advisable,  so  as  to 
realize  the  greatest  amount  of  money  therefrom,  renders  the 
assignment  fraudulent  and  void  on  its-  face,  though  an  actual 
fraudulent  intent,  except  as  thereby  manifested,  is  disproved. 
Dunham  v.  Waterman,  3  B.  P.  Smith,  9 ;  S.  C,  6  Abb.,  357,  and 
see  Hitchcock  v.  Cadmus,  2  Barb.,  381. 

An  assignment  which,  in  express  terms,  or  which,  by  necessary 
implication,  provides  for  a  sale  of  the  assigned  property  on  credit, 
is  fraudulent  and  void  on  its  face  as  against  creditors.  Nicholson 
v.  Leavitt,  2  Seld.,  510;  Burdick  v.  Post,  Id.,  522;  Porter  v.  Wil- 
liams, 5  Seld.,  142 ;  8.  C,  12  How.,  107;  Brigham  v.  Tillinghast, 
3  Kern.,  215.  An  assignment  is  not  void  which  prohibits  a  sale 
on  credit,  but  requires  the  property  to  be  sold  for  cash.  Carpenter 
v.  Underwood,  5  E.  P.  Smith,  521.  When  an  assignment  is  not 
void  on  its  face,  there  ought  to  be  clear  evidence  of  a  fraudulent 
intent  in  making  the  assignment  before  it  is  declared  void.  Wil- 
son v.  Forsyth,  24  Barb.,  105,  106,  107. 

When  the  assignor  retains  the  possession  of  the  assigned  pro- 
perty, the  assignment  is  presumptively  fraudulent,  and  will  be 
void,  unless  the  transaction  is  satisfactorily  explained.  Adams  v. 
Davidson,  6  Seld.,  309;  Pine  v.  Bikert,  21  Barb.,  469;  Connah 
v.  Sedgwick,  1  Barb.,  210.a  An  assignment  is  not  necessarily 
fraudulent  and  void  because  the  assignor  omitted  to  pay  over  all 
the  money  he  possessed  at  the  time  of  making  the  assignment, 
and  because  he  carried  off  a  large  sum  of  that  money  after  the 
assignment  was  executed.  Wilson  v.  Forsyth,  24  Barb.,  105,  106, 
107;  American  Exchange  Bank  v.  Webb,  15  How.,  193.  A  debtor 
having  made  an  assignment,  and  being  apprehensive  that  it 
might  be  held  defective,  subsequently  gave  a  confession  of  judg- 
ment to  the  assignees,  who  gave  a  declaration  showing  that  the 
judgment  was  held  in  trust  for  the  creditors,  and  that  it  was  to 
be  resorted  to  only  in  case  the  assignment  should  be  held  invalid ; 
it  was  held  that  the  judgment  was  void.  Mackie  v.  Cairns,  5  Cow., 
547 ;  D'lvernois  v.  Leavitt,  23  Barb.,  64,  81. 

A  valid  assignment  for  the  benefit  of  creditors  fixes  their  rights, 
and  those  rights  cannot  afterwards,  without  their  consent,  be 
varied  by  the  assignor  or  the  trustees.  Bell  v.  Holford,  1  Duer,  58; 
Sheldon  v.  Smith,  28  Barb.,  593.  A  general  assignee  for  the 
benefit  of  creditors  is  not  a  hona  fide  assignee  in  the  sense  that 
will  exclude  the  equities  existing  between  the  assignor  and  a 
surety  upon  promissory  notes  made  by  the  assignor;  and  if  the 
assignor  could  not  have  maintained  an  action  against  such  surety 
on  the  notes,  his  general  assignee  does  not  stand  in  any  better 

(a)  Terry  v.  Butler,  43  Barb.,  395. 
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position,  and  therefore  lie  cannot  maintain  an  action  upon  them. 
Reed  v.  Sands,  37  Barb.,  185.  Whether  au  assignment  is  void 
on  its  face  on  account  of  some  provision  contained  in  it,  is  always 
a  question  of  law  for  the  court.  Sheldon  v.  Dodge,  4  Denio,  218  ; 
Edgell  v.  Hart,  5  Seld.,  213 ;  Kellogg  v.  Slawson,  15  Barb.,  56 ; 
S.  C,  1  Kern.,  302 ;  Dunham  v.  Waterman,  3  E.  P.  Smith,  9. 

But,  whenever  it  is  a  question  upon  the  evidence,  whether  the 
assignment  was  made  with  an  intent  to  hinder,  delay  or  defraud 
creditors,  it  is  a  question  of  fact  for  a  jury,  3  B.  S.,  225,  §  4,  5th 
ed.  Seymour  v.  Wilson,  4  Kern.,  567 ;  Thompson  v.  Blanchard,  4 
Oomst.,  303 ;  Hanford  v.  Artcher,  4  Hill,  271. 

A  judgment  which  is  confessed  for  the  purpose  of  hindering, 
delaying  or  defrauding  creditors,  is  void.  3  E.  8.,  224,  §  1,  5th 
ed. ;  MacTcie  v.  Cairns,  5  Oow.,  547.  Where  property  is  sold  on  au 
execution,  and  it  is  bid  off  by  the  plaintiff  in  the  execution,  the 
sale  will  be  presumptively  fraudulent  as  to  creditors,  if  the  pro- 
perty is  left  in  the  possession  of  the  defendant  in  the  execution. 
Fonda  v.  G'ross,  15  Wend.,  628 ;  Gardenier  v.  Tubbs,  21  Wend., 
169;  Farrington  v.  Caswell,  15  Johns.,  430. 

But,  this  presumption  may  be  rebutted,  and  where  the  con- 
dition of  the  property  is  such  as  to  furnish  a  sufficient  excuse,  as 
where  it  consists  of  unthreshed  oats  iu  a  barn,  and  beans,  some 
of  which  were  iu  a  mow  in  the  barn,  and  some  of  them  in  a  field 
ungathered,  the  property  need  not  be  immediately  removed. 
Woodworth  v.  Woodworth,  21  Barb.,  343 ;  Wyman  v.  Hart,  12 
How.,  122  ;  Brown  v.  Wilmerding,  5  Duer,  220 ;  see  last  case  stated 
ante,  163.  The  mere  fact  that  a  judgment  confessed,  is  confessed 
to  secure  as  well  a  debt  owing  to  a  creditor  other  than  the 
plaintiff,  as  one  owing  to  the  latter,  does  not  render  it  fraudulent 
and  void  as  against  creditors.  Baton  v.  Westervelt,  2  Duer,  362. 

The  law  does  not  presume  any  transaction  fraudulent  without 
some  evidence  of  its  existence;  and  therefore  a  judgment  will 
not  be  presumed  to  be  fraudulent ;  and  it  will  be  held  to  be  valid 
until  proof  of  fraud  is  given  by  the  party  attacking  its  validity. 
Dunham  v.  Waterman,  3  Duer,  166,  180. a 

A  bona  fide  purchaser  from  a  fraudulent  vendee  will  obtain  a 
valid  title  to  the  property  as  against  the  creditors  of  the  vendor. 
3  B.  S.,  225,  §  5,  5th  ed. ;  ante,  506.b 

But,  a  purchaser  with  notice  of  the  fraud,  or  without  value, 
will  not  hold  the  property  as  against  the  creditors  of  a  fraudu- 
lent vendor.  Geortner  v.  Trustees,  See.,  2  Barb.,  625 ;  Beals  v. 
Gurnsey,  8  Johns.,  446. 

The  mere  knowledge  that  there  is  a  judgment  against  a  debtor 
will  not  render  a  purchase  from  him  void,  if  there  was  no  intent 
to  defraud  creditors.  Beals  v.  Gurnsey,  8  Johns.,  446 ;  Waterbury 
v.  Sturtevant,  18  Wend.,  353.  But  where  the  purchaser  has 
notice  of  the  judgment,  and  purchases  the  goods  with  intent  to 
defraud  such  judgment  creditor,  the  purchase  will  be  void.  Wiclc- 
ham  v.  Miller,  12  Johns.,  320 ;  Beals  v.  Gurnsey,  8  Johns.,  446 : 
Waterbury  v.  Sturtevant,  18  Wend.,  353. 

(a)  Note  320.        (6)  Note  321. 
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A  fraudulent  sale  is  binding  upon  the  vendor,  although  it  may 
be  voidable  as  to  his  creditors.  Mosely  v.  Mosely,  1  E.  P.  Smith, 
334 ;  Waterbury  v.  Westervelt,  5  Seld.,  598 ;  Jackson  v.  Garnsey, 
16  Johns.,  189 ;  Jackson  v.  Cadwell,  1  Cow.,  623.  But  executors, 
administrators,  receivers,  assignees,  or  other  trustees  of  insolvents, 
may  disaffirm  such  sales.  3  R.  S.,  226,  §§  1,  2,  3,  5th  ed. ;  Laws 
1858,  chap.  314,  §§  1,  2,  3. 

The  statute  now  provides  for  the  manner  in  which  general 
assignments  for  the  benefit  of  creditors  shall  be  executed.  Laws 
1860,  chap.  348,  which  is  as  follows : 

§  1.  Every  conveyance  or  assignment  made  by  a  debtor  or 
debtors,  of  his,  her,  or  their  estates,  real  or  personal,  or  both,  in 
trust,  to  an  assignee  or  assignees,  for  the  creditors  of  such  debtor 
or  debtors,  shall  be  in  writing,  and  shall  be  duly  acknowledged 
before  an  officer  authorized  to  take  the  acknowledgment  of 
deeds ;  and  the  certificate  of  such  acknowledgment  shall  be  duly 
indorsed  upon  such  conveyance  or  assignment,  before  the  delivery 
thereof  to  the  assignee  or  assignees  therein  named.a 

§  2.  Every  debtor  or  debtors  so  making  an  assignment,  shall, 
at  the  date  thereof,  or  within  twenty  days  thereafter,  make  and 
deliver  to  the  county  judge  of  the  county  in  which  such  debtor 
or  debtors  resided  at  the  date  of  such  assignment,  an  inventory 
or  schedule,  containing : 

1.  A  full  and  true  account  of  all  the  creditors  of  such  debtor  oi 
debtors. 

2.  The  place  of  residence  of  each  creditor,  if  known  to  such 
debtor  or  debtors,  and  if  not  known,  the  fact  to  be  so  stated. 

3.  The  sum  owing  to  each  creditor,  and  the  nature  of  each  debt 
or  demand,  whether  arising  on  written  security,  account,  or  other- 
wise. 

4.  The  true  cause  and  consideration  of  such  indebtedness  in 
each  case,  and  the  place  where  such  indebtedness  arose. 

5.  A  statement  of  any  existing  judgment,  mortgage,  collateral, 
or  other  security,  for  the  payment  of  any  such  debt. 

6.  A  full  and  true  inventory  of  all  such  debtor's  estate  at  the 
date  of  such  assignment,  both  real  and  personal,  in  law  and  in 
equity,  and  the  incumbrances  existing  thereon,  and  of  all  vouch- 
ers and  securities  relating  thereto,  and  the  value  of  such  estate, 
according  to  the  best  knowledge  of  such  debtor  or  debtors. 

7.  An  affidavit  shall  be  made  by  such  debtor  or  debtors,  and 
annexed  to,  and  delivered  with  such  inventory  or  schedule  that 
the  same  is  in  all  respects  just  and  true,  according  to  the  best  of 
such  debtor  or  debtors'  knowledge  and  belief. 

§  3.  The  assignee  or  assignees  named  in  any  such  assignment, 
shall,  within  thirty  days  after  the  date  thereof  (and  before 
he  shall  have  power  or  authority  to  sell,  dispose  of,  or  convert  to 
the  purposes  of  the  trust,  any  of  the  assigned  property),  enter 
into  a  bond  to  the  people  of  the  state  of  New  York,  in  an  amount 
to  be  ordered  and  directed  by  the  county  judge  of  the  county 
where  such  debtor  or  debtors  resided  at  the  date  of  such  assign- 

(o)  Note  322. 
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ment,  with  sufficient  sureties,  to  be  approved  of  by  such  judge, 
and  conditioned  for  the  faithful  discharge  of  the  duties  of  such 
assignee  or  assignees,  and  for  the  due  accounting  for  all  moneys 
received  by  such  assignee  or  assignees,  which  bond  shall  be  filed 
in  the  county  clerk's  office  where  the  assignment  is  recorded. 

§  4.  After  the  lapse  of  one  year  from  the  date  of  such  assign- 
ment, the  county  judge  of  the  county  where  such  inventory  is 
filed,  shall,  upon  the  petition  of  any  creditor  of  such  debtor  or 
debtors,  have  power  to  issue  a  citation  or  summons,  compelling 
such  assignee  or  assignees  to  appear  before  him  and  show  cause 
why  an  account  of  the  trust  fund  created  by  any  such  assign- 
ment, shall  not  be  made,  and  to  decree  payment  of  such  creditors' 
just  proportional  part  of  such  fund;  and  such  county  judge  shall 
also  have  the  same  power  and  jurisdiction  to  compel  such  ac- 
counting as  is  now  possessed  by  surrogates  in  relation  to  the 
estates  of  deceased  persons;  and  also  power  to  examine  the 
parties  to  such  assignment,  and  other  persons,  on  oath,  in  relation 
to  such  assignment  and  accounting,  and  all  matters  connected 
therewith,  and  to  compel  their  attendance  for  that  purpose;  and 
the  parties  interested  in  such  accounting,  shall  have  the  same 
rights  to  appeal  from  any  oi;der  or  decree  of  such  judge,  in  the 
premises,  as  is  now  given  from  the  decrees  of  surrogates  in  re- 
lation to  the  accounts  of  executors  and  administrators. 

$  5.  Whenever  any  such  assignee  or  assignees  shall  omit  or 
refuse  to  perform  any  decree  or  order  made  against  him,  her 
or  them,  by  a  judge  or  court  having  jurisdiction  to  compel  the 
payment  of  any  debt  out  of  such  trust  fund,  such  county  judge 
or  court  may  order  the  bond  of  such  assignee  or  assignees  to  be 
prosecuted  in  the  name  of  the  people,  by  the  district  attorney  of 
the  county  where  the  said  bond  is  filed,  and  shall  apply  the 
moneys  collected  thereon,  in  satisfaction  of  the  debts  of  said 
debtor  or  debtors,  in  the  same  manner  as  the  same  ought  to  have 
been  applied  by  such  assignee  or  assignees. 

§  6.  Every  conveyance  or  assignment  made  by  any  debtor  or 
debtors,  under  the  provisions  of  this  act,, shall  be  recorded  in  the 
clerk's  office  of  the  county  in  which  such  debtor  or  debtors  resided 
at  the  date  thereof;  and  every  inventory  of  the  property  of  such 
debtor  or  debtors,  made  under  the  provisions  of  this  act,  shall  be 
filed,  in  the  same  office  where  such  assignment  is  recorded." 

§  7.  This  act  shall  take  effect  immediately. 

Where  a  general  assignment  for  the  benefit  of  creditors  is  not 
acknowledged  or  proved  as  required  by  the  first  section  of  the 
Laws  of  1860,  chap.  348,  the  assignment  will  be  void.  Fairchild 
v.  Gfwynne,  16  Abb.,  23.  An  omission  by  the  assignor,  in  such  an 
assignment,  to  make  and  deliver  an  inventory  to  the  county 
judge,  as  required  by  the  second  section  of  that  act,  does  not 
render  the  assignment  void,  as  the  statute  is  merely  directory 
Juliana"  v.  Bathbone,  39  Barb.,  97 ;  Evans  v.  Cliapin,  20  How., 
289.  If  the  assignment  is  valid  when  executed  and  delivered, 
and  it  vests  the  title  to  the  property  assigned  in  the  assignee,  no 

(M)  main  323. 
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subsequent  omission,  whether  relating  to  the  making  an  inven- 
tory, or  otherwise,  will  reach  back,  and  render  the  assignment 
invalid.  lb. 

So,  a  refusal  by  the  assignee,  to  give  a  boud,  or  to  file  an  in- 
ventory, does  not  render  the  assignment  void,  though  it  would  be 
a  sufficient  ground  to  justify  a  removal  of  the  assignee.  Barbour 
v.  Ever  sun,  16  Abb.,  366. 

CHAPTER  XV. 

MARBIAGE. 

SECTION  I. 
ACTIONS   FOB   A   BREACH   OF   MARRIAGE   PROMISE. 

The  right  to  recover  damages  jn  a  justice's  court  for  a  breach 
of  marriage  promise,  is  entirely  clear;  but,  the  amount  of  damages 
claimed  in  such  actions  is  usually  so  great,  that  the  action  is 
brought  in  the  supreme  court. 

In  every  such  action,  it  is  essential  for  the  plaintiff  to  establish 
a  mutual  promise  of  marriage,  and  that  the  defendant  has  been 
guilty  of  a  breach  of  the  contract. 

Marriage,  in  this  state,  is  a  mere  civil  contract,  which  depends 
entirely  upon  the  consent  and  agreement  of  the  contracting 
parties  for  its  validity.  Though  it  is  to  be  observed  that  there 
are  cases  in  which  the  law  prohibits  marriages,  even  when  the 
parties  themselves  consent  and  agree  to  a  marriage. 

Marriage  differs  essentially  from  other  civil  contracts,  in  one 
particular,  which  is,,that  the  contract  when  once  made  and  con- 
summated, is  conclusive  upon  the  parties,  who  cannot  of  them- 
selves rescind  the  contract,  even  if  they  wish  to  do  so.  Clayton  v. 
Wardell,  4  Oomst.,  238,  Pratt,  J. 

Marriage,  in  its  origin,  is  a  contract  of  natural  law;  and,  in 
civil  society,  is  a  civil  contract,  requiring  no  form  or  ceremony 
unless  imposed  by  the  local  law;  and  hence,  when  the  law  directs 
the  ceremony  to  be  conducted  in  a  prescribed  manner,  a  failure 
to  comply  with  such  forms,  does  not  affect  the  validity  of  the 
contract,  unless  such  effect  be  expressly  directed  by  statute. 
Ferrie  v.  Public  Administrator,  3  Bradf.,  169,  170,  151;  S.  C,  26 
Barb.,  177 ;  and  9  E.  P.  Smith,  90.  The  principles  of  the  common 
law  respecting  marriage,  are  few  and  simple.  It  requires  no 
ceremony,  no  solemnization  by  minister,  priest  or  magistrate.  A 
marriage  is  complete,  when  there  is  a  full,  free  and  mutual  con- 
sent by  the  parties  capable  of  contracting,  even  when  not  followed 
by  cohabitation.  Caujolle  v.  Ferrie,  26  Barb.,  177,  184 ;  S.  C,  9 
E.  P.  Smith,  90,  106 ;  Jackson  v.  Winne,  7  Weud.,  47  ;  Fenton  v. 
Reed,  4  Johns.,  52 ;  Hayes  v.  People,  11  E.  P.  Smith,  390.  Proof 
of  an  actual  marriage,  by  persons  who  were  present  at  the  cere- 
mony, is  not,  in  all  cases,  necessary.  Such  strict  proof  is  required 
in  those  cases  only  in  which  there  is  a  prosecution  for  bigamy, 
or  in  actions  for  criminal  conversation.  In  other  cases,  a  marriage 
may  be  proved  from  cohabitation,  reputation,  acknowledgment  of 
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fclie  parties,  reception  in  the  family,  and  other  circumstances  from 
which  a  marriage  may  be  inferred.  Caujolle  v.  Ferrie,  9  E.  P. 
Smith,  107,  and  see  the  cases  last  cited. 

These  circumstances,  however,  do  not  constitute  marriage,  they 
are  merely  evidence  of  it,  and  they  may  be  rebutted  by  other  tes- 
timony. Clayton  v.  War  dell,  4  Oomst.,  230.  By  the  common  law, 
infants  may  marry — males  at  the  age  of  fourteen,  and  females  at 
the  age  of  twelve  years — and  the  consent  of  parents  is  not  ne- 
cessary to  the  validity  of  the  marriage.  Bennett  v.  Smith,  21  Barb., 
439,  440;  and  see  3  R.  8.,  227,  §  3,  5th  ed. 

But,  although  infants  may  be  legally  married,  if  they  choose  to 
perform  the  contract  of  marriage,  yet  they  may  retract  at  any 
time  before  an  actual  marriage;  and,  in  an  action  against  an  in- 
fant for  a  breach  of  marriage  promise,  infancy,  if  pleaded,  will 
constitute  a  perfect  defense  to  the  action.  Hunt  v.  Pealce,  5  Cow., 
475;  Hamilton  v.  Lomax,  26  Barb.,  015 ;  S.  C,  6  Abb.,  142.  But 
an  infant  may  maintain  an  action  against  an  adult  for  a  breach 
of  marriage  promise,  for  the  contract  is  voidable  on  the  part  of 
the  infant,  at  his  or  her  election,  but  it  is  conclusive  on  the  part 
of  the  adult,  if  the  infant  chooses  to  enforce  it.  Willard  v.  Stone, 
7  Oow.,  22.  Consent  is  one  of  the  essential  requisites  to  a  valid 
marriage  contract;  and  if  the  contracting  parties,  or  either  of 
them,  has  not  legal  capacity  to  consent,  the  contract  will  be  void. 
For  this  reason,  an  idiot,  or  a  lunatic  while  in  a  state  of  lunacy, 
cannot  contract  so  as  to  constitute  a  valid  marriage;  and  the 
mere  ceremony  of  marriage  will  be  useless,  and  the  pretended 
marriage,  void.  Jaqiies  v.  Public  Administrator,  1  Bradf.,  499,  510, 
511;  Wightman  v.  Wightman,  4  Johns.  Oh.,  343;  Broivning  v. 
Beane,  2  Phill.,  69 ;  Portsmouth  v.  Portsmouth,  1  Hagg.,  355. 

A  marriage  which  is  procured  by  fraud,  terror,  and  abduction, 
will  be  declared  v6id,  although  the  injured  party  may  have  given 
an  apparent  consent  at  the  moment  of  the  marriage  celebration. 
Ferlat  v.  Gojon,  Hopk.  Oh.,  478,  493.  At  page  494  it  is  said  that 
such  a  marriage  may  be  treated  as  null,  by  every  court  in  which 
the  question  may  incidentally  come  in  question,  as  in  prosecutions 
for  bigamy,  actions  of  dower,  &c.  Though,  in  such  cases,  the 
decision  will  be  conclusive  merely  in  the  case  in  which  the  de- 
cision is  made.  To  obtain  a  decision  which  is  conclusive  in  all 
cases,  a  decree  must  be  obtained,  which  declares  the  marriage 
void,  in  a  suit  instituted  for  that  purpose.  Duress  is  generally  a 
ground  for  declaring  a  marriage  void ;  but  the  mere  fact  that  the 
party  marrying,  was  at  the  time  under  arrest  upon  a  charge  of 
being  the  putative  father  of  a  bastard  child,  by  the  female  whom 
he  marries,  is  not  a  ground  for  declaring  the  marriage  invalid. 
Jaclcson  v.  Winne,  7  Wend.,  47.  Whether  a  promise  by  the  de- 
fendant to  marry  the  plaintiff,  if  he  ever  married  at  all,  is  void, 
as  being  against  public  policy,  is  not  definitely  settled  in  this 
state,  though  the  court  intimated  that  it  would  be  invalid.  Con- 
rad v.  Williams,  6  Hill,  451,  444.  Where  the  defendant,  at  the 
time  of  making  a  marriage  promise,  is  a  married  man,  which  fact 
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is  not  known  by  the  plaintiff,  she  will  be  entitled  to  maintain  the 
action  for  the  breach  of  marriage  promise,  in  precisely  the  same 
manner  as  though  the  defendant  had  been  unmarried.  Blatt- 
macher  v.  Saal,  29  Barb.,  22;  S.  C,  7  Abb.,  409 ;  Wild  v.  Harris, 
7  Man.,  Grang.  &  Scott,  999.  The  agreement  of  the  female  in 
such  a  case,  is  not  illegal,  because  of  her  want  of  knowledge 
of  the  defendant's  marriage;  and  it  is  no  defense  to  the  action, 
that  the  defendant  cannot  legally  perform  his  promise.  II. 
When  a  defendant  has  once  broken  a  promise  of  marriage,  it  is 
no  answer  to  an  action,  to  show  that  he  subsequently  offered  to 
renew  his  addresses,  which  the  plaintiff  refused  to  receive.  South- 
ard v.  Bexford,  6  Cow.,  254. 

In  every  contract  of  marriage,  it  is  clear  that  chastity  in  the 
woman  is  a  tacit  and  essential  element  of  the  agreement,  unless 
her  true  character  is  known  at  the  time  of  the  promise;  and  if  a 
female  is  plaintiff,  and  the  defendant  can  show  that  at  the  time 
of  making  his  promise,  the  plaintiff  was  unchaste  and  immodest, 
which  was  unknown  to  him  at  that  time,  this  will  absolve  him 
from  all  legal  liability  upon  such  promise.  Snowman  v.  Ward- 
well,  32  Maine,  275  ;  Berry  v.  Bakeman,  44  Maine,  164;  Butler  v. 
Esehleman,  18  Illinois,  44 ;  Boynton  v.  Kellogg,  3  Mass.,  189 ; 
Palmer  v.  Andrews,  7  Wend.,  142.  For  the  purpose  of  mitigating 
damages,  the  defendant  may  show  that  the  conduct  of  a  female 
plaintiff  is  licentious,  and  that  her  general  character  as  to  sobriety 
and  virtue  is  not  good,  whether  it  relates  to  acts  done  before  or 
since  the  breach  of  promise.  Johnson  v.  Calkins.  1  Johns.  Oas., 
116;  Willard  v.  Stone,  7  Oow.,  22;  Palmer  v.  Andrews,  7  Wend., 
142.  But  general  reports  in  relation  to  an  undue  intimacy  on  the 
part  of  the  plaintiff  with  a  third  person,  will  not  constitute  a 
defense,  nor  is  such  evidence  admissible.  Willard  v.  Stone,  7 
Oow.,  22.  A  defendant,  may,  however,  ask  a  witness  in  general 
terms  whether  he  knows  that  any  person  has  had  criminal  con- 
nection with  the  plaintiff,  although  the  court  must  apprise  the 
witness  of  his  privilege  to  refuse  answering.  Southard  v.  Bexford, 
6  Oow.,  254. 

In  such  an  action,  the  defendant's  father  may  testify  that  he 
remonstrated  against  the  marriage,  but  he  cannot  state  the 
grounds  urged,  if  they  are  merely  matter  of  conjecture,  and  not 
within  his  own  knowledge.  McKee  v.  Nelson,  4  Oow.,  355. 

It  is  no  defense  to  an  action  for  a  breach  of  marriage  promise, 
that  the  defendant,  after  making  the  promise,  and  before  the 
breach  of  it,  became  afflicted  with  a  disease  which  occasioned  a 
bleeding  from  the  lungs,  and  which  would  render  him  incapable 
of  marriage  without  great  danger  to  his  life.  Hall  v.  Wright,  El- 
lis, Blackb.  &  Ellis,  746.a  All  affirmative  matters  of  defense  must 
be  set  up  in  the  answer,  or  the  evidence  to  prove  them  will  be 
excluded.  Button  v.  McCauley,  38  Barb.,  413.  Where  a  female  is 
plaintiff  in  such  an  action,  particular  acts  of  improper  conduct 
are  not  admissible  in  evidence,  unless  they  relate  to  acts  of 
lewd  or  dissolute  conduct  on  the  part  of  the  plaintiff;  and,  there- 
la)  Notb  324. 
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fore,  it  is  not  admissible  to  show  that  the  plaintiff  has  sometimes 
drank  to  excess,  or  even  to  intoxication,  because  such  evidence, 
if  offered,  should  relate  to  her  general  reputation  as  to  sobriety 
and  virtue.  lb.  And  this  evidence,  when  admissible,  relates  to 
the  measure  of  damages,  and  not  to  the  right  of  action.  It  is  not 
necessary  that  the  plaintiff  should  prove  an  express  promise  of 
marriage;  it  maybe  implied  from  the  circumstances  of  the  case, 
and  it  may  rest  partially  upon  both ;  for  there  may  be  express 
words,  and  there  may  also  be  acts  and  conduct  which  lead  to  the 
conclusion  that  there  was  such  a  promise.  Hotchlcins  v.  Hodge,  38 
Barb.,  117;  Hubbard  v.  Bonesteel,  16  Barb.,  360;  Wells  v.  Padgett, 
8  Barb.,  323;  Wilcox  v.  Green,  23  Barb.,  639;  Willard  v.  Stone, 
7  Cow.,  22;  Southard  v.  Bexford,  6  Cow.,  254. 

That  the  promises  were  mutual,  may  be  established  in  the  same 
manner ;  and  so  may  the  breach  of  the  contract.  lb.  The  plain- 
tiff may  show,  as  a  part  of  such  circumstances,  that  she  made 
preparations  for  the  wedding,  such  as  procuring  wine,  making 
wedding-cake,  preparing  dresses,  gloves,  shoes,  &c;  because  this 
class  of  evidence  tends  to  show  an  acceptance  of  the  defendant's 
promise.  Wilcox  v.  Green,  23  Barb.,  639. 

In  an  action  by  a  female  plaintiff,  in  a  case  in  which  the  de- 
fendant has  broken  off  all  connection,  and  has  refused  to  marry 
her,  she  need  not  show  a  tender  of  marriage  on  her  part  before 
bringing  her  action.  Willard  v.  Stone,  7  Cow.,  22;  Johnson  v. 
Calkins,  1  Johns.  Cas.,  116.  So,  where  the  defendant  has  married 
an  other  person,  no  offer  or  tender  of  marriage  is  necessary. 
Short  v.  Stone,  8  Ad.  &  E.,  H".  S.,  358.  This  is  the  rule,  even 
when  the  promise  was  to  marry  on  request ;  for,  by  marrying  an 
other  person,  the  defendant  put  it  out  of  his  power  to  perform  his 
contract,  and  therefore  a  request  is  unnecessary.  lb. 

Where  a  person  is  sued  in  an  action  for  a  divorce  for  adultery, 
and  a  competent  court  adjudges  that  such  person  has  been  guilty 
of  that  offense,  and  it  also  decrees  a  divorce  in  favor  of  the  plain- 
tiff, any  marriage  of  such  defendant,  after  said  decree,  and  while 
the  plaintiff  is  living,  will  be  void.  Gropsey  v.  Ogden,  1  Kern., 
228 ;  and  see  Gropsey  v.  Sweeney,  27  Barb.,  311. 

The  statutes  which  relate  to  the  subject  of  marriage,  will  be 
found  3  E.  S.,  227  to  232,  5th  ed. 

Where  the  plaintiff  claims  damages  for  the  injuries  which  she 
claims  she  has  sustained  in  health  in  consequence  of  the  breach 
of  promise,  the  special  damages  must  be  set  out  in  the  complaint, 
or  evidence  of  this  will  not  be  admissible  on  the  trial.  Bedell  v. 
Powell,  13  Barb.,  183,  187. 

SECTION  II. 

EIGHTS   OP   MARRIED   WOMEN. 

The  common  law  has  been  so  materially  changed  in  relation  to 

the  rights  of  married  women  in  this  state,  that  it  will  be  most 

convenient  to  quote  the  principal  statutes  upon  the  subject ,  and 

by  that  means,  it  will  be  easy  to  determine  what  the  statute  law 
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is  upon  any  question  relating  to  their  rights.  After  the  statutes, 
will  be  given  some  of  the  cases  which  have  been  decided  under 
these  statutes;  and,  following  those,  will  be  given  some  of  the 
common  law  rules  which  remain  unchanged  by  any  statute. 

"  The  real  and  personal  property  of  any  female  who  may  here- 
after marry,  and  which  she  shall  own  at  the  time  of  marriage,  and 
the  rents,  issues  and  profits  thereof,  shall  not  be  subject  to  the 
disposal  of  her  husband,  nor  be  liable  for  his  debts,  and  shall 
continue  her  sole  and  separate  property,  as  if  she  were  a  single 
female."  Laws  1848,  chap.  200,  §  1.  "The  real  and  personal 
property,  and  the  rents,  issues  and  profits  thereof,  of  any  female 
now  married,  shall  not  be  subject  to  the  disposal  of  her  husband, 
but  shall  be  her  sole  and  separate  property,  as  if  she  were  a  single 
female,  except  so  far  as  the  same  may  be  liable  for  the  debts  of 
her  husband,  heretofore  contracted."  Laws  1848,  chap.  200,  §  2. 

"Any  married  female  may  take  by  inheritance,  or  by  gift, 
grant,  devise  or  bequest,  from  any  person  other  than  her  hus- 
band, and  hold  to  her  sole  and  separate  use,  and  convey  and 
devise  real  and  personal  property,  and  any  interest  or  estate 
therein,  and  the  rents,  issues  and  profits  thereof,  in  the  same 
manner,  and  with  like  effect,  as  if  she  were  unmarried ;  and  the 
same  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be 
liable  for  his  debts."  Laws  1848,  chap.  200,  §  3,  as  amended  by 
Laws  1849,  chap.  375,  §  l.a 

"Any  person  who  may  hold,  or  who  may  hereafter  hold,  as 
trustee  for  any  married  woman,  any  real  or  personal  estate  or 
other  property,  under  any  deed  of  conveyance,  or  otherwise,  on 
the  written  request  of  such  married  woman,  accompanied  by  a 
certificate  of  a  justice  of  the  supreme  court,  that  he  has  examined 
the  condition  and  situation  of  the  property,  and  made  due  inquiry 
into  the  capacity  of  such  married  woman  to  manage  and  control 
the  same,  may  convey  to  such  married  woman  by  deed  or  other- 
wise, all,  or  any  portion  of  such  property,  or  the  rents,  issues  or 
profits  thereof,  for  her  sole  and  separate  use  and  benefit."  Laws 
1849,  chap.  375,  §  2. 

"  All  contracts  made  between  persons,  in  contemplation  of 
marriage,  shall  remain  in  full  force  after  such  marriage  takes 
place."  Laws  1849,  chap.  375,  §  3. 

"  It  shall  be  lawful  for  any  married  woman,  by  herself,  and  in 
her  name,  or  in  the  name  of  any  third  person,  with  his  assent 
as  her  trustee,  to  cause  to  be  insured,  for  her  sole  use,  the  life  of  her 
husband,  for  any  definite  period,  or  for  the  term  of  his  natural 
life ;  and  in  case  of  her  surviving  her  husband,  the  sum  or  net 
amount  of  the  insurance,  becoming  due  and  payable  by  the  terms 
of  the  insurance,  shall  be  payable  to  her,  to  and  for  her  own  use, 
free  from  the  claims  of  the  representatives  of  the  husband,  or  of 
any  of  his  creditors ;  but  such  exemption  shall  not  apply  where 
the  amount  of  premium  annually  paid  out  of  the  funds  or  pro- 
perty of  the  husband  shall  exceed  three  hundred  dollars."  Law* 
1840,  chap.  80,  §  1,  as  amended  by  Laws  1858,  chap.  187,  §  1. 

(a)  Notb  325. 
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"  In  case  of  the  death  of  the  wife  before  the  decease  of  her 
husband,  the.  amount  of  the  insurance  may  be  made  payable  after 
death,  to  her  children,  for  their  use,  and  to  their  guardian,  if 
under  age."  Laws  1840,  chap.  80,  §  1,  as  amended  by  Laws  1858, 
chap.  187,  §  2. 

"Every  married  woman,  being  a  resident  of  this  state,  who 
shall  receive  a  patent  for  her  own  invention,  pursuant  to  the 
laws  of  the  United  States,  may  hold  and  enjoy  the  same,  and  all 
the  proceeds,  benefits  and  profits  thereof,  and  of  such  invention, 
to  her  own  separate  use,  free  and  independent  of  her  husband  and 
his  creditors ;  and  may  transfer  and  dispose  thereof,  and  in  every 
respect  perform  all  acts  in  relation  thereto,  in  the  same  manner 
as  if  she  were  unmarried;  but  this  act  shall  not  authorize  such 
married  woman  to  contract  any  pecuniary  obligations  to  be 
discharged  at  any  future  time."  Laws  1845,  chap.  11,  §  1. 

"  When  any  deposit  shall  be  made  in  any  savings  bank  or  in- 
stitution, by  any  female,  being,  or  hereafter  becoming  a  married 
woman,  in  her  own  name,  it  shall  be  lawful  for  the  trustees  or 
officers  of  such  bank  or  institution,  to  pay  such  depositor  such 
sum  or  sums  as  may  be  due  such  female,  and  the  receipt  or 
acquittance  of  such  depositor  shall  be  a  sufficient  legal  discharge 
to  the  said  corporation  therefor."  Laws  1850,  chap.  91,  §  1. 

"  It  shall  be  lawful  for  any  married  woman,  being  a  stockholder 
or  member  of  any  bank,  insurance  company,  (other  than  mutual 
fire  insurance  companies,)  manufacturing  company,  or  other  in- 
stitution incorporated  under  the  laws  of  this  state,  to  vote  at  any 
election  for  directors  or  trustees,  by  proxy  or  otherwise,  in  such 
company  of  which  she  may  be  a  stockholder  or  member."  Laws 
1851,  chap.  321,  §  1. 

"  An  action  may  be  maintained  against  the  husband  and  wife 
jointly,  for  any  debt  of  the  wife  contracted  before  marriage;  but 
the  execution  on  any  judgment,  in  such  action,  shall  issue  against, 
and  such  judgment  shall  bind  the  separate  estate  and  property 
of  the  wife  only,  and  not  that  of  her  husband."  Laws  1853,  chap. 
576,  §  1.  "  Any  husband  who  may  hereafter  acquire  the  sepa- 
rate property  of  his  wife,  or  any  portion  thereof,  by  any  ante- 
nuptial contract,  or  otherwise,  shall  be  liable  for  the  debts  of  his 
wife  contracted  before  marriage,  to  the  extent  only  of  the  pro- 
perty so  acquired,  as  if  this  act  had  not  been  passed."  Laws  1853, 
chap.  576,  §  2. 

In  the  year  1860,  an  act  was  passed  in  relation  to  the  rights  of 
married  women.  In  the  year  1862,  the  act  of  1860  was  amended, 
and  several  of  its  sections  repealed.  Those  sections  which  are 
now  in  force,  will  be  given,  while  the.  repealed  sections  will  be 
omitted. 

"  The  property,  both  real  and  personal,  which  any  married 
woman  now  owns,  as  her  sole  and  separate  property,  that  which 
comes  to  her  by  descent,  devise,  bequest,  gift  or  grant,  that 
which  she  acquires  by  her  trade,  business,  labor  or  services,  carried 
on  or  performed  on  her  sole  or  separate  account,  that  which  a 
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married  woman,  married  in  this  state,  owns  at  the  time  of  her 
marriage,  and  the  rents,  issues  and  proceeds  of  all  such  property, 
shall,  notwithstanding  her  marriage,  be  and  remain  her  sole  and 
separate  property,  and  may  be  used,  collected  and  invested  by 
her  in  her  own  name,  and  shall  not  be  subject  to  the  interference 
or  control  of  her  husband,  or  liable  for  his  debts,  except  such 
debts  as  may  have  been  contracted  for  the  support  of  herself  or 
her  children,  by  her  as  his  agent."  Laws  1860,  chap.  90,  §  1. 

"  A  married  woman  may  bargain,  sell,  assign  and  transfer  her 
separate  personal  property,  and  carry  on  any  trade  or  business,  and 
perform  any  labor  or  services  on  her  sole  and  separate  account ; 
and  the  earnings  of  any  married  woman  from  her  trade,  business, 
labor  or  services,  shall  be  her  sole  and  separate  property,  and 
may  be  used  or  invested  by  her  in  her  own  name."  Laws  1860, 
chap.  90,  §2.  "  Any  married  woman  possessed  of  real  estate  as 
her  separate  property,  may  bargain,  sell  and  convey  such  pro- 
perty, and  enter  into  any  contract  in  reference  to  the  same,  with  the 
like  effect  in  all  respects  as  if  she  were  unmarried;  and  she  may, 
in  like  manner  enter  into  such  covenant  or  covenants  for  title,  as 
are  usual  in  conveyances  of  real  estate,  which  covenants  shall  be 
obligatory  to  bind  her  separate  property,  in  case  the  same  or  any 
of  them  be  broken."  Laws  1860,  chap.  90,  §  3,  as  amended  by 
Laws  1862,  chap.  172,  §  1. 

"  Any  married  woman,  may,  while  married,  sue  and  be  sued  in 
all  matters  having  relation  to  her  sole  and  separate  property,  or 
which  may  hereafter  come  to  her  by  descent,  devise,  bequest, 
purchase,  or  the  gift  or  grant  of  any  person,  in  the  same  manner 
as  if  she  were  sole;  and  any  married  woman  may  bring  and 
maintain  an  action  in  her  own  name,  for  damages,  against  any 
person  or  body  corporate,  for  any  injury  to  her  person  or  charac- 
ter, the  same  as  if  she  were  sole ;  and  the  money  received  upon 
the  settlement  of  any  such  action,  or  recovered  upon  a  judgment, 
shall  be  her  sole  and  separate  property.  In  case  it  shall  be  ne- 
cessary1 in  the  prosecution  or  defense  of  any  action  brought  by  or 
against  a  married  woman,  to  enter  into  any  bond  or  undertaking, 
such  bond  or  undertaking  may  be  executed  by  such  married 
woman,  with  the  same  effect,  in  all  respects,  as  if  she  were  sole ; 
and  in  case  the  said  bond  or  undertaking  shall  become  broken  or 
forfeited,  the  same  may  be  enforced  against  her  separate  estate." 
Laws  1860,  chap.  90,  §  7,  as  amended  by  Laws  1862,  chap. 
172,  §  3. 

"  Kb  bargain  or  contract  made  by  any  married  woman,  in 
respect  to  her  sole  and  separate  property,  or  any  property  which 
may  hereafter  come  to  her  by  descent,  devise,  bequest,  purchase, 
or  the  gift  or  grant  of  any  person  (except  her  husband),  and  no 
bargain  or  contract  entered  into  by  any  married  woman,  in  or 
about  the  carrying  on  of  any  trade  or  business,  under  any  statute 
of  this  state,  shall  be  binding  upon  her  husband,  or  render  him  or 
his  property  in  any  way  liable  therefor."  Laws  1860,  chap.  90,  §  8, 
as  amended  by  Laws  1862,  chap.  172,  §  4.     "  In  an  action  brought 
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or  defended  by  any  married  woman  in  her  name,  her  husband 
shall  not,  neither  shall  his  property  be  liable  for  the  costs  thereof, 
or  the  recovery  therein.  In  an  action  brought  by  her  for  an  in- 
jury to  her  person,  character,  or  property,  if  judgment  shall  pass 
against  her  for  costs,  the  court  in  which  the  action  is  pending, 
shall  have  jurisdiction  to  enforce  payment  of  such  judgment,  out 
of  her  separate  estate,  though  the  sum  recovered  be  less  than  one 
hundred  dollars."  Laws  1862,  chap.  172,  §  5. 

"No  man  shall  bind  his  child  to  apprenticeship  or  service, 
or  part  with  the  control  of  such  child,  or  create  any  testamentary 
guardian  therefor,  unless  the  mother,  if  living,  shall,  in  writing, 
signify  her  assent  thereto."  Laws  1862,  chap.  172,  §  6. 

"A  married  woman  may  be  sued  in  any  of  the  courts  of  this 
state ;  and  whenever  a  judgment  shall  be  recovered  against  a 
married  woman,  the  same  may  be  enforced  by  execution  against 
her  sole  and  separate  estate,  in  the  same  manner  as  if  she  were 
sole."  Laws  1862,  chap.  172,  §  7. 

Neither  the  act  of  1848,  nor  that  of  1849,  enables  a  wife  to  con- 
vey real  estate  to  her  husband,  directly.  And  where  a  wife,  in 
contemplation  of  death,  voluntarily,  and  in  good  faith,  executed 
a  deed  to  her  husband,  of  lands  which  she  owned,  it  was  held 
that  the  lands  did  not  pass  to  the  husband,  and  that  the  deed  was 
entirely  ineffectual  for  the  purpose  intended.  White  v.  Wager,  11 
E.  P.  Smith,  328;  8.  C  32  Barb.,  250. 

It  was  held  at  one  time,  that  a  married  woman  could  not  be 
sued  at  law  for  debts  contracted  during  coverture,  even  if  the 
debts  were  made  for  the  purpose  of  carrying  on  her  separate  busi- 
ness, and  were  contracted  since  1848  or  1849 ;  that  the  remedy 
was  exclusively  in  equity,  and  that  a  justice  of  the  peace  had  no 
jurisdiction  of  such  an  action.  Goon  v.  Brooh,  21  Barb.,  546 ; 
Dickerman  v.  Abrahams,  21  Barb.,  551.a  But,  even  that  general 
rule  was  not  without  exceptions ;  for,  where  a  married  woman 
carried  on  business  as  a  trader,  on  her  own  account  and  responsi- 
bility, and  for  her  own  benefit,  and  she  purchased  goods  upon  a 
representation  that  she  was  unmarried,  and  the  vendor  sold  her 
the  goods  in  ignorance  of  the  fact  that  she  was  married,  it  was 
held  that  the  debt  thus  contracted,  was  not  the  debt  of  the  hus- 
band, but  that  of  the  wife ;  and  that  an  express  promise  by  her, 
after  the  death  of  her  husband,  rendered  her  liable  to  an  action 
to  recover  the  amount.  QouMing  v.  Davidson,  12  E.  P.  Smith, 
604;  8.  O.,  25  How.,  483;  reversing  8.  0.,  28  Barb.,  438. 

The  statute  has  now  established  a  rule  which  is  consonant  to 
justice,  and  the  public  convenience ;  and  where  a  married  woman 
carried  on  business  in  her  own  name,  in  the  years  1859  and  1860, 
and  on  the  11th  day  of  April,  1860,  she  gave  a  note  in  renewal 
of  one  given  in  1859,  for  a  part  of  her  stock  in  trade,  it  was  held, 
that  she  was  liable  upon  the  note,  and  that  the  action  could  be 
maintained  against  her  in  a  justice's  court,  because  the  law  of 
1860,  chap.  90,  already  quoted,  ante,  660,  was  in  force  at  the  time 
the  latter  note  was  given,  since  that  act  was  passed  March  20th, 

(a)  Note  326. 
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1860.  Barton  v.  Beers,  35  Barb.,  78 ;  S.  C,  21  How.,  309."  In 
reference  to  the  liability  of  a  married  woman  to  be  sued  upon 
such  contracts,  if  made  since  the  passage  of  the  act  of  1860,  the 
court,  in  the  last  case  cited,  said :  "  Indeed,  the  capacity  con- 
ferred upon  her  to  contract  liabilities  and  incur  debts,  creates  the 
necessity  of  a  corresponding  liability  to  action  ;  for  the  evil  would 
be  greater  than  it  otherwise  would  be,  if  she  can  impose  upon  the 
public,  by  making  contracts,  for  which  neither  she  nor  her  hus- 
band is  liable.  If  she  acts  as  a,  feme  sole,  she  ought,  in  justice  to 
the  public,  to  be  subjected  to  all  the  duties  and  liabilities  of  a 
feme  sole."  Klen  v.  Qibney,  24  How.,  31,  is  to  the  same  effect,  and 
'approving  Barton  v.  Beers.  The  right  to  sue  a  married  woman 
upon  such  a  contract,  in  a  justice's  court,  is  now  expressly  given 
by  statute;  ante,  661.  §  7  of  chap.  172,  of  Laws  of  1862,  declares 
that  she  may  be  sued  in  any  of  the  courts  of  this  state. 

If  a  married  woman  brings  an  action  upon  contracts  relating 
to  her  separate  business  or  property,  and  she  fails  therein,  a  judg- 
ment for  costs  may  be  entered  against  her,  and  collected  out  of 
her  separate  estate  or  property.  Moncrief  v.  Ward,  25  How.,  94. 
It  is  said  in  the  case  just  cited,  that  the  execution  must  direct 
the  collection  of  the  amount  mentioned  in  it,  out  of  her  separate 
estate.  Since  the  enactment  of  the  law  of  1860,  and  the  amend- 
ments of  1862,  ante,  660,  a  married  woman  most  sue  in  her  own 
name  alone,  for  the  recovery  of  damages  lor  an  assault  and 
battery  upon  her  person,  or  for  slander  against  her  character. 
Mann  v.  Marsh,  35  Barb.,  68;  8.  C,  21  How".,  372.  And  the  rule 
is  the  same  in  relation  to  actions  upon  contracts.  The  defendant 
was  indebted  to  H.,  who  was  his  mother,  and  he  gave  her  his  pro- 
missory note  for  the  amount  of  his  indebtedness,  payable  to  the 
plain  tiff;  and  the  note  was  given  by  direction  of  H.,  to  the  plain- 
tiff, as  a  gift  to  her,  and  as  her  separate  property,  she  being  at 
that  time,  a  married  woman ;  and  it  was  held  that  the  plaintiff 
could  maintain  an  action  on  such  note,  in  her  own  name,  without 
being  subject  to  any  deduction  on  account  of  debts  owing  by  the 
husband  of  the  plaintiff  to  the  defendant.  Paine  v.  Sunt,  40 
Barb.,  75. 

By  the  rules  of  the  common  law,  the  contracts  of  a  married 
woman  which  were  made  before  her  marriage,  inured  to  the 
benefit  of  her  husband,  but  did  not  vest  in  him  absolutely.  If 
the  husband  did  not  reduce  such  choses  in  action  into  his  pos- 
session during  his  lifetime,  and  his  wife  survived  him,  such  choses 
in  action  became  again  absolutely  hers.  But  the  statutes  already 
cited,  ante,  660,  have  greatly  changed  the  law  in  this  respect, 
and  a  married  woman  is  now  the  absolute  owner  of  all  such 
choses  in  action  or  property  as  she  may  have  at  the  time  of  her 
marriage,  or  of  such  as  she  may  acquire  during  coverture. 

A  married  woman  may  sell,  dispose  of,  or  give  away  her  sepa- 
rate property,  without  any  control  on  the  part  of  her  husband,  or 
she  may  devise  or  bequeath  it  by  will.  But,  if  she  does  not  dis- 
pose of  it  during  her  lifetime,  nor  devise  or  bequeath  it  by  her 


MARRIAGE.  668 

will,  her  husband,  at  her  death,  will  be  entitled  to  her  property 
in  the  same  manner  as  at  the  common  law.  Vallance  v.  Bauscli, 
28  Barb.,  633;  8.  C,  17  How.,  243;  8  Abb.,  368;  McCosher  v. 
QoUm,  1  Bradf.,  64.a 

And  if  a  marrried  woman  is  possessed  of  a  separate  personal 
estate,  and  she  dies  without  disposing  of  it  during  her  lifetime, 
and  without  making  any  disposition  of  it  by  will,  her  surviving 
husband  will  take  the  property  absolutely  as  his  own,  and  his 
title  will  not  be  affected  by  granting  letters  of  administration  to 
an  other  person.  Ransom  v.  Nichols,  8  E.  P.  Smith,  110;  Ryder  v. 
Rulse,  10  E.  P.  Smith,  372 ;  S.  0.,  33  Barb.,  264. 

As  the  law  stands,  under  the  statutes  of  1860  and  1862,  a 
married  woman  may  make  contracts  in  relation  to  her  separate 
business,  in  the  same  manner  as  though  she  were  a  single  woman. 
Ante,  660.  So  she  is  entitled  to  all  the  proceeds  of  her  personal 
earnings,  and  of  the  profits  of  any  business  conducted  or  carried 
on  by  herself.  Ante,  660.b  But,  the  same  statutes  which  so  greatly 
change  the  common  law,  as  to  the  rights  of  the  husband  to  his 
wife's  property  or  earnings,  have  also  exempted  him  from  many 
of  the  liabilities  imposed  upon  him  by  the  common  law.  He  is 
not  now  liable  for  the  debts  which  were  contracted  by  his  wife 
before  her  marriage,  except  to  the  extent  of  the  property  which 
he  may  have  received  by  her.  Ante,  659. 

So  the  same  statutes  confer  upon  the  wife  the  power  of  making 
contracts  which  are  binding  upon  herself  personally,  in  relation 
to  her  separate  property  and  business ;  and  they  may  be  enforced 
against  her  separate  property.  Ante,  660.  But  the  husband  is  not 
liable  upon  any  such  contracts.  Ante,  659. 

The  wife  may  be  the  agent  of  the  husband  in  many  different 
instances ;  and  such  agency  may  be  express,  or  it  may  be  implied, 
from  the  circumstances  of  the  particular  case.  See  Agency,  ante, 
215.  A  married  woman  has  authority  to  hire  servants,  or  to  pur- 
chase such  articles  as  are  necessary  for  the  use  of  the  family;  and 
those  articles  will  be  deemed  necessary,  if  they  are  such  as  are 
unquestionably  proper  to  be  used  in  the  family,  and  if  they 
are  such  as  are  suited  to  the  manner  of  living  which  the  husband 
authorizes. 

So,  the  husband  is  liable  for  such  articles  as  she  may  purchase 
for  herself,  if  they  are  such  as  are  suitable  in  quantity  and  quality 
to  the  station  of  the  wife  in  life,  the  means  of  her  husband,  and 
the  manner  in  which  he  permits  her  to  live.c  In  every  case,  it  is 
a  question  for  a  jury,  or  for  the  court  sitting  in  the  place  of  the 
jury,  whether  the  articles  supplied  to  the  wife,  and  for  which  it 
is  sought  to  make  the  husband  liable  on  his  implied  authority  to 
her,  are  or  are  not  necessaries  in  this  sense. 

The  husband  may  show  that  the  articles  are  not  necessaries  by 

proving  that  the  wife  had  previously  supplied  herself  with  such 

articles  elsewhere,  or  that  she  had  a  sufficient  quantity  without 

making  any  new  purchases.  Seaton  v.  Benedict,  5  Bing.,  28. 

If  the  wife  has  a  separate  estate  or  income,  and  the  tradesman 

(a)  Note  32T        (6)  Note  328.        (c)  Note  32.9, 
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or  merchant  furnishes  the  articles  to  the  wife  on  her  separate 
credit,  he  cannot  subsequently  charge  the  husband  with  the  arti- 
cles and  recover  the  price  of  him.  Bentley  v.  Griffin,  5  Taunt.,  356; 
Stammers  v.  Macomb,  2  Wend.,  454;  Leggat  v.  Reed,  1  Oarr.  & 
Payne,  16 ;  and  Taylor  v.  Brittan,  in  note. 

A  wife  is  not  permitted  to  purchase,  nor  is  a  tradesman  or 
merchant  authorized  to  furnish  articles  to  the  wife  which  are 
above  the  means  of  the  husband,  or  his  situation  in  life. 

If  such  articles  are  furnished  to  her  without  the  consent  or 
knowledge  of  the  husband,  he  will  not  be  liable  to  pay  for  them. 
Montague  v.  Benedict,  3  Barn.  &  Cress.,  631;  Seaton  v.  Benedict, 
5  Bing.,  28.  But,  if  a  husband  allows  his  wife  to  wear  articles  in 
his  presence  and  with  his  knowledge,  which  he  would  not  ordi- 
narily be  liable  to  pay  for  as  necessaries,  and  he  makes  no  objec- 
tion nor  expresses  any  disapprobation  of  the  purchase,  he  will  be 
liable  to  pay  for  them,  for  his  permission  to  her  to  retain  and 
enjoy  them  without  objection,  is  equivalent  to  a  ratification  of 
the  purchase.  Ogden  v.  Prentice,  33  Barb.,  160.  But  the  mere 
fact  that  the  husband  saw  the  wife  wearing  such  articles  will  not 
be  sufficient  to  render. him  liable  to  pay  for  them. 

If  a  married  woman,  who  has  sufficient  clothes,  goes,  contrary 
to  her  husband's  wish,  to  a  watering  place,  and  goes  to  balls,  and 
for  that  purpose  orders  dresses,  some  of  them  expensive,  and  un- 
suitable to  her  husband's  circumstances,  the  husband  is  not 
bound  to  pay  for  any  of  them,  and,  in  an  action  for  the  price  of 
the  dresses,  it  is  immaterial  whether  the  plaintiff  knew  these  facts 
or  not,  and  whether  the  clothes  of  the  wife  had  been  paid  for 
before  or  not ;  and  the  fact  that  the  husband  afterwards  saw  some 
of  the  dresses,  does  not  vary  the  case,  if  it  is  shown  that  he  dis- 
approved of  the  conduct  of  his  wife  in  ordering  them.  Atkins  v. 
Ourwood,  7  Oarr.  &  Payne,  756. 

A  husband  is  bound  to  clothe  his  wife  properly,  reasonably 
and  respectably,  according  to  his  wealth  and  position,  and  if  he 
refuses  or  neglects  to  do  so  he  will  be  liable  to  pay  a  tradesman 
or  merchant  who  furnishes  the  wife  with  such  necessary  and 
proper  articles.  But,  on  the  other  hand,  the  law  will  not  encour- 
age or  tolerate  extravagance  or  wastefulness,  and  a  tradesman 
or  merchant  assumes  the  risk  of  proving  to  the  satisfaction  of  a 
jury  that  the  articles  were  proper  or  necessary.  And  some  of 
the  older  cases  are  quite  strongly  opposed  to  holding  the  hus- 
band liable,  if  he  has  forbidden  the  tradesman  from  furnishing 
the  articles.  In  one  case,  Lord  Hale  said:  "It  shall  not  be  left 
to  a  jury  to  dress  my  wife  in  what  apparel  they  think  proper." 
Manly  v.  Scott,  1  Sid.,  122.  This  principle  is  established  by 
numerous  cases,  and  the  effect  of  it  is  that  the  implied  liability 
of  the  husband  may  be  rebutted  by  proof  that  he  gave  express 
notice  not  to  furnish  the  goods. 

But,  if  a  husband  neglects  or  refuses  to  furnish  his  wife  with 
articles  of  actual  necessity,  such  as  wearing  apparel  necessary  for 
comfort  and  health,  or  even  of  propriety,  the  husband  is  liable, 


MARRIAGE.  665 

for  the  law  will  not  permit  a  husband  to  refuse  to  furnish  neces- 
saries in  such  a  case,  even  if  he  is  inclined  to  do  so.  If  he  is 
pecuniarily  able,  it  is  his  duty  to  provide  comfortably  for  his  wife 
and  family,  aud  if  he  refuses  to  do  so,  the  law  will  interfere  so 
far  as  to  compel  him  to  discharge  that  duty,  or  to  pay  those  per- 
sons who  perform  it  for  him.  But  where  a  merchant  or  trades- 
man has  been  expressly  forbidden  by  a  husband  to  give  credit  to 
his  wife,  it  will  be  incumbent  upon  the  party  forbidden  to  show 
affirmatively  that  articles  subsequently  supplied  to  the  wife  were 
necessaries  suitable  to  her  condition  iu  life,  and  that  the  husband 
had  neglected  to  furnish  them.  Kellor  v.  Philips,  40  Barb.,  390. 
The  right  of  a  wife  to  render  her  husband  liable  for  necessaries 
furnished  to  her,  does  not  arise  from  a  legal  authority  on  her 
part  to  bind  him  by  her  contracts,  but  from  a  presumed  license 
which  arises  from  cohabitation.  Ih.  If  the  husband  rebuts  this 
presumption  by  forbidding  a  sale  to  her,  any  person  who  after- 
wards trusts  her,  does  so  at  the  peril  of  proving  the  husband's 
failure  to  supply  his  wife  with  suitable  necessaries.  J6.a 

When  cohabitation  ceases,  and  the  husband  and  wife  live  sepa- 
rately, a  new  state  of  things  arises,  and  with  it  new  rules  of  law. 

Such  separation  arises  by  mutual  consent,  or  by  the  fault  of 
one  of  the  parties.  If  the  wife  is  compelled  to  leave  her  husband 
by  reason  of  his  fault,  she  carries  with  her  all  her  rights  to  pur- 
chase necessaries  on  the  credit  of  the  husband. 

What  conduct  on  the  part  of  the  husband  will  justify  the  wife 
in  leaving  his  house,  has  been  the  subject  of  frequent  litigation. 
When  a  man  wrongfully  turns  his  wife  out  of  doors,  he  sends 
her  with  credit  for  her  reasonable  expenses.  Rawlins  v.  Vandyke, 
3  Esp.,  250. 

But,  it  is  not  necessary  that  a  husband  should  actually  and 
literally  turn  his  wife  out  of  doors,  to  render  him  liable  for  neces- 
saries furnished  to  her.  If  his  conduct  is  so  violent,  abusive, 
cruel  or  inhuman  towards  her  as  to  render  it  necessary  for  her  to 
leave  his  house,  this  is  turning  her  out  of  doors,  or  equivalent  to 
it,  so  as  to  render  the  husband  liable  for  necessaries. 

The  ill  treatment  of  a  husband  need  not  be  of  a  character  which 
threatens  personal  injury  to  the  wife,  in  order  to  justify  her  in 
leaving  her  husband's  house.  When  a  husband  lived  in  a  state 
of  adultery  with  a  servant  girl  in  his  own  house,  and  the  wife 
left  his  house  for  that  reason,  although  the  husband  offered  to 
provide  for  her  in  a  separate  room  in  the  same  house,  which  she 
refused  to  accept  and  left  him,  and  took  a  separate  residence,  it 
was  held  that  he  was  liable  for  necessaries  furnished  to  her  by 
the  plaintiff,  who  knew  of  her  separation  and  of  the  alleged  cause.- 
Sykes  v.  Halstead,  1  Sandf.,  483.  When  a  wife  leaves  her  hus- 
band under  such  an  apprehension  of  personal  violence  as  a  jury 
shall  esteem  to  have  been  reasonable,  her  husband  is  liable  for 
necessaries  furnished  for  her  support.  Houliston  v.  Smyth,  3 
Bing.,  127. 

But,  although  there  may  have  been  frequent  difficulties,  quar- 
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rels,  and  even  personal  contests,  this  will  not  justify  the  wife  in 
leaving  her  husband's  house,  nor  will  he  be  liable  for  necessaries 
furnished  to  her  while  living  separately,  if  it  appears  that  the 
wife  was  not  under  any  apprehensions  of  ill  treatment  at  the 
time  she  left,  but  that  she  left  it  for  the  purpose  of  making  a 
visit,  and  when  it  also  appears  that  the  husband  had  not  used 
violence  towards  her  at  any  time  within  five  months  before  she 
left,  and  she  refused  to  return  unless  the  husband's  relations 
would  leave  the  family  where  they  were  living.  Blowers  v.  Sturte- 
vant,  4  Denio,  46. 

If  a  wife  leaves  her  husband  without  just  and  lawful  cause, 
and  refuses  to  cohabit  with  him,  she  loses  all  right  to  mainte- 
nance from  him,  and  she  cannot  render  him  liable  even  for 
necessaries  purchased  while  she  is  wrongfully  living  separately 
from  him.  lb. 

So,  if  the  wife  is  guilty  of  adultery,  this  will  justify  the  husband 
in  turning  her  away,  and  he  will  not  be  liable  even  for  strict  ne- 
cessaries which  may  be  furnished  to  her  by  third  persons,  while 
she  is  living  separately.  Morris  v.  Martin,  1  Strange,  647 ;  Man- 
wairing  v.  Sands,  2  Strange,  706;  Hardie  v.  Grant,  8  Oarr  & 
Payne,  512.  It  is  not  necessary  that  the  tradesman  or  merchant 
should  have  notice  of  the  wife's  adultery  and  separation,  in  order 
to  discharge  the  husband  from  liability.  lb.  In  such  a  case,  the 
husband  must  prove  that  the  wife  has  been  guilty  of  adultery,  to 
constitute  a  defense ;  and  a  verdict  in  his  favor,  against  an  other 
person  for  criminal  conversation  with  the  wife,  will  not  be  com- 
petent evidence  to  prove  the  adultery,  for  the  verdict  is  a  trans- 
action between  other  parties.  lb. 

If  the  husband  and  wife  live  apart  by  consent,  and  he  pays  her 
a  sufficient  sum  for  her  maintenance,  he  will  not  be  liable  for  neces- 
saries, if  she  has  been  guilty  of  adultery  after  the  separation.  Cragg 
v.  Bowman,  6  Mod.,  147.  And,  if  a  wife,  voluntarily,  without  any 
fault  of  the  husband,  elopes  from  him,  he  will  not  be  liable  to  third 
persons  for  necessaries  furnished  to  her  while  so  absent,  even 
though  she  has  not  actually  committed  adultery.  McCutchen  v.  Mc- 
Gahay,  11  Johns.,  281 ;  Hindley  v.  Westmeath,  6  Barn.  &  Cress.,  200. 
But,  although  a  wife  is  guilty  of  adultery,  if  the  husband  still  con- 
tinues to  cohabit  with  her,  he  will  be  liable  for  necessaries  furnished 
to  her  notwithstanding  her  adultery.  Norton  v.  Fazan,  1  Bos.  & 
Pul.,  226;  Harris  v.  Morris,  4  Esp.,  41;  Robison  v.  Gosnold,  6 
Mod.,  171. 

If  the  separation  of  husband  and  wife  is  by  mutual  consent, 
and  a  specific  sum  is  settled  upon  the  wife,  which  is  reasonably 
sufficient  for  her  support,  the  husband  will  not  be  liable  even  for 
necessaries  furnished  to  her  by  third  persons.  Todd  v.  StoaTces, 
1  Salk.,  116;  S.  C,  1  Ld.  Eaym.,  444;  Catkins  v.  Long,  22  Barb., 
100;  Baker  v.  Barney,  8  Johns.,  72;  The  sum  paid  to  the  wife 
must  be  reasonably  sufficient  for  the  support  of  the  wife,  to  the 
satisfaction  of  the  jury,  for  the  mere  acquiesence  of  the  wife  as  to 
the  sufficiency  of  the  sum  paid  will  not  necessarily  exonerate  the 
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husband  from  liability.  HodgTcinson  v.  Fletcher,  4  Camp.,  70; 
JEmmett  v.  Norton,  8  Oarr.  &  Payne,  506.a 

The  husband  must  pay  the  stipulated  sum  promptly,  or  he  will 
not  be  discharged.  Nurse  v.  Craig,  5  Bos.  &  Pul.,  148;  Hunt  v. 
De  Blaquiere,  5  Bing.,  550. 

If  a  husband  makes  adequate  arrangements  with  a  particular 
tradesman  to  furnish  his  wife,  who  lives  separately,  with  suitable 
necessaries,  no  other  tradesman,  who  has  notice  of  the  arrange- 
ment, can  furnish  such  necessaries  and  make  the  husband  liable 
to  pay  for  them.  Kimball  v.  Keyes,  11  Wend.,  33.  A  notice  pub- 
lished in  a  newspaper  which  the  plaintiff  takes, ,  is  a  sufficient 
notice  in  such  a  case.  lb. 

When  the  wife  lives  separate,  and  the  plaintiff  has  express 
notice  from  the  defendant  not  to  furnish  necessaries  to  the  wife, 
the  plaintiff  cannot  recover  unless  he  proves  affirmatively  and 
clearly  that  the  husband  did  not  furnish  her  with  necessaries 
suitable  to  her  condition.  Mott  v.  Comstock,  8  Wend.,  544.  When 
a  wife  lives  apart  from  her  husband  with  his»  consent,  and  there 
is  no  agreement  or  provision  made  as  to  the  payment  of  a  sum 
for  her  separate  maintenance,  the  husband  will  be  liable  for  such 
necessaries  as  may  be  furnished  to  her.  Lockwood  v.  Tlwmas,  12 
Johns.,  248.  He  is  not  liable  for  any  thing  but  for  necessaries, 
and  it  is  a  question  for  the  jury  whether  the  articles  furnished 
were  necessaries  suitable  to  the  condition  of  the  husband's  estate. 
lb.  If  the  wife  is  properly  provided  for  from  her  own  means,  or 
by  the  liberality  of  her  friends,  or  by  any  other  person,  the  hus- 
band will  not  be  liable  to  a  tradesman  who  furnishes  necessaries 
to  her.  Liddlow  v.  Wilmot,  2  Stark,  86 ;  Dixon  v.  Hurrell,  8  Oarr. 
&  Payne,  717. 

If  a  man  lives  with  a  woman  and  holds  her  out  to  the  world  as 
his  wife,  although  she  is  not  so,  he  will  be  liable  to  the  public  or 
to  tradesmen  or  others  who  furnish  her  necessaries  in  the  same 
manner  and  to  the  same  extent  as  though  she  were  his  wife. 
Watson  v.  Threlkeld,  2  Bsp.,  637;  Robinson  v.  Nahon,  1  Camp., 
245 ;  Blades  v.  Free,  9  Barn.  &  Oress.,  167;  Munro  v.  De  Chemant, 
4  Oamp.,  215;  Oarr  v.  King,  12  Mod.,  372;  Ryan  v.  Sams,  12 
Ad.  &  E.  N.  S.,  460.  The  husband  is  liable  for  the  torts  or  frauds 
which  his  wife  may  commit  during  coverture,  If  they  are  done 
by  his  order,  he  alone  is  liable.  If  committed  by  her  in  his  pres- 
ence and  company,  the  law  presumes  that  he  ordered  the  act 
done,  though  this  presumption  may  be  disproved  by  evidence. 
The  husband  is  liable  for  the  acts  of  the  wife  if  she  incurs  a  pen- 
alty which  is  provided  by  statute  for  specified  wrongful  acts. 
Marselis  v.  Seaman,  21  Barb.,  319 ;  Com.  of  Excise  of  Wayne  Co. 
v.  Keller,  20  How.,  280;  Hasbrouck  v.  Weaver,  10  Johns.,  247.  A 
husband  is  liable  for  such  necessaries  as  are  furnished  to  his  wife 
during  the  period  of  his  insanity.  Read  v.  Legard,  6  Exch.,  636. 

(a)  Kotb  331.  . 
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CHAPTER  XVI. 

PABENT  AND  CHILD. 

SECTION  I. 

LIABILITY   OF   PARENT   TO   MAINTAIN  CHILDEEM'. 

It  is  the  duty  of  a  parent  to  maintain  and  educate  his  children 
during  their  infancy  and  youth,  and  to  make  such  reasonable 
provision  for  their  future  usefulness  and  happiness  as  his  circum- 
stances will  permit. 

There  are  some  moral  duties  that  parents  ought  to  discharge 
towards  their  children  which  are  not  the  subject  of  legal  cogni- 
zance. Though  it  is  those  duties  only  which  the  law  will  enforce 
that  will  be  noticed  at  this  time. 

The  parent  is  responsible  for  bringing  his  children  into  the 
world;  and  during  their  infancy  and  youth  they  must  be  pro- 
vided for  by  some  one,  as  they  are  entirely  helpless  at  that  time. 
Their  wants  and  necessities  must  be  supplied,  or  they  must  suffer 
or  perish ;  and  the  law  declares  that  it  is  the  legal  duty  of  the 
parent  to  properly  maintain  and  educate  his  infant  children. 
This  liability  continues  until  the  child  is  able  to  provide  for  its  owu 
support,  but  the  duty  does  not  extend  beyond  a  necessary  sup- 
port. The  statute  and  the  common  law  both  provide  for  the 
enforcement  of  this  duty,  if  parents  neglect  or  refuse  to  discharge 
it.  The  statute  does  not  limit  the  liability  of  the  parent  to  the 
time  while  the  child  is  an  infant,  for  if  it  is  blind,  old,  lame,  im- 
potent, or  decrepit,  so  as  not  to  be  able  to  support  himself  by 
work,  the  parent,  if  of  sufficient  ability,  may  be  compelled  to 
relieve  and  maintain  him.  2  R.  S.,  836,  §§  1,  2,  3,  &c,  5th  ed. 
So,  the  parent  may  be  compelled  to  send  infant  children  to  school, 
if  they  are  between  the  ages  of  five  and  fourteen  years,  and  if 
they  are  permitted  to  wander  in  the  streets  or  lanes  of  a  city,  or 
an  incorporated  village,  without  any  lawful  occupation.  2  R.  S., 
378  ;  Laws  1853,  ch.  185. 

But  the  more  frequent  question  is,  how  far  the  common  law 
extends  the  liability  of  a  parent  to  third  persons  for  articles 
furnished  by  them  to  his  children,  under  a  claim  that  they  were 
necessaries.  Where  a  parent  has  neglected  or  refused  to  pro- 
vide necessaries  for  his  infant  children,  and  those  necessities  have 
been  supplied  by  a  stranger,  and  where  the  courts  have  held  the 
parent  liable  to  pay  for  such  articles,  they  have  still  differed 
among  themselves  upon  the  question  whether  the  parent's  lia- 
bility arose  upon  an  implied  agency,  which  authorizes  the  child 
to  purchase  necessaries,  or  whether  the  liability  is  a  legal  one, 
independent  of  any  implied  agency.  But  in  those  cases  in  which 
necessaries  are  furnished  to  an  infant  who  is  incapable,  on  account 
of  its  tender  years,  or  by  reason  of  disease  of  body  or  mind,  from 
making  any  legal  contract,  or  from  acting  in  any  manner  as  the 
agent  of  the  parent,  it  is  evident  that  the  liability  of  the  parent 
cannot  be  put  upon  any  ground  except  that  his  liability  is  a  lega1 
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one  which  arises  from  the  nature  and  circumstances  of  the  case. 
And  in  such  cases  the  liability  of  the  parent  must  be  deemed  to 
be  a  legal  one,  independently  of  any  contract,  for,  if  it  were 
otherwise,  the  infant  would  be  liable  to  suffer  for  want  of  assist- 
ance, because  it  could  not  make  any  contract  by  which  to  pro- 
vide for  itself.  For  all  practical  purposes,  it  is  unimportant  which 
is  the  true  ground  of  liability,  as  either  of  them  compels  the 
parent  to  pay  for  such  necessaries  as  may  have  been  supplied  for 
his  children,  if  he  has  neglected  or  refused  to  furnish  them  him- 
self. The  legal  liability  of  a  parent  does  not  extend  beyond 
compelling  a  parent  to  provide  necessaries  for  his  children.  And 
if  articles  which  are  not  necessaries  are  furnished  to  infant  child- 
ren, the  authority  of  the  parent  to  make  the  purchase  must  be 
proved,  or  he  is  not  liable.  If  the  articles  supplied  are  neces- 
saries, the  father's  authority  for  the  purchase  may  be  presumed, 
or  the  right  to  supply  them  may  be  given  by  the  law,  provided 
the  parent  does  not  supply  them  himself,  or  he  is  not  ready  or 
willing  to  supply  them. 

But,  where  a  parent  supplies  his  children  with  necessaries,  he 
will  not  be  liable  to  a  third  person,  even  if  he  furnishes  the  child- 
ren with  articles  which  are  strictly  of  the  character  of  necessaries, 
unless  it  is  done  by  the  authority  of  such  parent.  The  only 
reason  why  a  parent  is  ever  liable  to  strangers  for  supplying  his 
children  with  necessaries  is  because  he  has  himself  omitted  to 
discharge  that  duty,  and  the  law  will  provide  for  the  wants  of 
the  children  by  authorizing  strangers  to  discharge  the  duty  which 
the  parent  has  omitted.  Matter  of  Ryder,  11  Paige,  185.  Bui 
when  the  parent  is  not  thus  in  fault,  the  reason  of  the  rule  fails, 
and  the  rule  itself  then  ceases. 

Where  an  infant  lives  with  the  father,  or  under  his  control,  his 
judgment  as  to  what  are  necessaries  will  be  so  far  conclusive  that 
he  will  not  be  held  liable  for  any  articles  furnished  to  the  infant, 
unless  they  are  such  as  are  required  to  relieve  him  from  absolute 
want.  Tan  ValMriburgh  v.  Watson,  13  Johns.,  480 ;  Pooch  v.  Miller, 
1  Hilt.,  108.  Where  an  infant  does  not  live  with  the  parent,  but 
has  voluntarily  left  the  parent's  house,  against  his  consent  and 
in  violation  of  his  express  commands,  the  parent  will  not  be 
liable  to  a  third  person  who  has  furnished  such  infant  with  articles 
which  are  strictly  necessaries.  Raymond  v.  Loyl,  10  Barb.,  483; 
Shelton  v.  Springett,  2  J.  Scott,  452.  So,  if  an  infant  leaves  his 
father's  house  against  the  wishes  but  with  the  consent  of  the 
parent,  the  latter  will  not  be  liable  to  pay  the  expenses  which  are 
incurred  in  attending  the  infant  during  a  dangerous  illness. 
Johnson  v.  Gibson,  4  E.  D.  Smith,  231.  So,  if  a  parent  is  willing 
to  support  his  infant  child,  and  a  relative,  without  his  request, 
but  with  his  assent,  receives  the  child  into  his  family,  and  sup- 
ports it  as  his  own,  the  parent  is  not  liable  for  such  support  upon 
an  implied  promise  to  pay.  Ohilcott  v.  Trimble,  13  Barb.,  502.  A 
parent  cannot  be  made  liable  to  pay  a  third  person  for  neces- 
saries furnished  to  an  infant  child,  until  it  is  clearly  proved  that 
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the  parent  has  neglected  to  furnish  such  articles  as  were  neces- 
sary for  the  infant  in  his  condition  of  life.  Clinton  v.  Rowland, 
24  Barb.,  634. 

In  determining  whether  articles  are  'necessaries,  a  jury,  or  the 
justice  in  their  place,  ought  to  take  into  account  the  means  of 
the  parent,  his  condition  in  life,  and  the  wants  of  the  infant. 

The  wants  of  an  infant  of  twelve  years,  or  one  of  delicate 
health,  are  materially  different  from  those  of  a  strong  healthy 
person  who  has  nearly  attained  full  age.  And,  if  an  infant  is 
able,  by  proper  exertions,  to  provide  wholly  or  partially  for  him- 
self, the  parent  ought  not  to  be  held  to  the  same  liability  that  he 
would  be  for  the  wants  of  a  feeble  or  young  child. 

The  common  law  liability  of  a  father  to  maintain  his  child 
ceases  as  soon  as  the  child  becomes  of  age,  without  any  reference 
to  the  wealth  of  the  father. 

A  father  is  obliged  to  maintain  his  infant  children  if  he  is 
pecuniarily  able  to  do  so,  though  the  rule  now  observed,  and  that 
formerly  practised,  differs  in  this  respect,  that  the  courts  will  now 
interpose  and  make  an  allowance  out  of  the  estate  of  the  infants, 
if  that  is  abundant  and  that  of  the  parent  is  limited.  Matter  of 
Kane,  2  Barb.  Oh.,  375  ;  Newport  v.  Cook,  2  Ashmead,  332.  And, 
if  the  estate  of  the  parent  is  considerable,  and  sufficient  to  main- 
tain infant  children,  yet,  if  their  estate  is  larger  than  that  of  the 
parent,  the  court  will  make  an  allowance  out  of  the  estate  of 
the  infants  towards  their  own  support.  Jervoise  v.  Sillc,  Cooper's 
Eq.  Bep.,  52.  But  a  mother  is  under  no  legal  obligation  to  sup- 
port children  who  have  sufficient  property  of  their  own  for  that 
purpose.  Elliott  v.  Gibbons,  30  Barb.,  498 ;  Haley  v.  Bannister,  4 
Mad.  Oh.,  146  top,  or  275  margin. 

The  statute  which  requires  parents  or  children  to  support  each 
other  when  poor,  decrepit,  &c,  extends  only  to  relatives  by  blood. 
And,  therefore,  a  husband  is  not  liable  for  the  support  of  the 
children  of  his  wife  by  a  former  husband.  Gay  v.  Ballon,  4  Wend., 
403;  Tubb  v.  Harrison,  4  Term,  118;  Cooper  v.  Martin,  4  East, 
76.  So  a  son-in-law  is  not  legally  bound  to  support  his  wife's 
mother.  Anon.,  3  K".  T.  Leg.  Obs.,  354.  Under  our  statutes,  a  child 
is  bound  to  support  his  maternal  as  well  as  his  paternal  grand- 
parents. Exp.  Hunt,  5  Oow.,  284.  But  this  liability  is  created 
solely  by  statute,  and  it  can  be  enforced  in  no  other  mode  than 
that  prescribed  by  it ;  and  therefore  a  promise  by  a  child  to  pay 
for  necessaries  which  had  been  previously  furnished,  without  his 
request,  by  a  third  person  to  his  indigent  parent,  is  not  implied 
by  law ;  and  an  action  to  recover  for  necessaries  so  furnished  can- 
not be  maintained.  Edwards  v.  Davis,  16  Johns.,  281. 

And  in  such  a  case,  even  an  express  promise  will  not  render 
the  child  liable,  because  there  is  no  legal  and  sufficient  considera- 
tion to  support  the  promise.  MUM  v.  Wyman,  3  Pick.,  207 ;  Cook 
v.  Bradly,  7  Conn.,  57 ;  Ingraham  v.  Gilbert,  20  Barb.,  151 ;  and 
see  ante,  87. 

When  the  liability  of  a  parent  for  articles  furnished  to  hia 
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infant  children  is  not  put  upon  the  ground  of  a  legal  obligation 
to  pay  for  the  articles  as  necessaries,  but  is  placed  upon  the 
ground  that  the  infant  was  the  legally  authorized  agent  of  the 
parent  for  the  purpose  of  making  such  purchase,  the  authority 
of  the  child  to  act,  or  its  agency,  must  be  clearly  established, 
before  a  recovery  can  be  had  against  the  parent.  The  agency 
need  not  be  by  an  express  authority,  but  may  be  implied  from 
circumstances.  And,  if  it  is  shown  that  an  infant  has  ordered 
clothes  of  a  person,  and  that  the  parent  subsequently  paid  for 
them  without  objection,  this  will  be  evidence  from  which  a  jury 
may  infer  an  authority  from  the  parent  to  the  child  to  make  sub- 
sequent similar  purchases  from  the  same  person.  Henry  v.  Betis, 

1  Hilt.,  156.  And  if  an  infant  purchases  articles  which  are  neces- 
saries, in  the  situation  in  which  the  parent  has  placed  him,  a 
jury  may  infer  an  authority  to  make  the  purchase.  Baker  v.  Keen, 

2  Stark.,  501.  But  a  parent  is  not  liable  for  a  wrongful  and  will- 
ful act  of  his  infant  child,  as,  for  instance,  where  he  wrongfully 
and  willfully  sets  the  parent's  dog  upon  the  hog  or  cow  of  a  third 
person  without  the  parent's  knowledge  or  approval..  Tifft  v.  Tifft, 
4  Denio,  175. 

section,  n. 

EDUCATION   OF    CHILDREN. 

It  is  the  highest  moral  duty  that  a  parent  owes  to  his  children 
to  see  that  they  are  properly  educated.  And,  in  this  state,  that 
duty  is  generally  discharged  in  a  proper  manner.  In  a  country 
where  the  highest  honors  of  the  state  are  conferred  upon  those 
who  are  most  worthy  and  intelligent,  every  parent  will  naturally 
wish  to  enable  his  children  to  be  competitors  for  the  prize.  But, 
if  this  is  not  his  ambition,  the  ordinary  pursuits  of  life  all  give 
the  advantage  to  those  who  are  educated  in  such  a  manner  as  to 
be  competent  to  transact  business  intelligently  and  efficiently. 
Again,  education  in  this  state  is  obtained  at  a  nominal  expense, 
under  our  excellent  system  of  free  schools,  and  that  parent  must 
be  unfeeling  and  degraded  indeed,  if  he  intentionally  or  negli- 
gently omits  to  confer  upon  his  children  the  best  education  which 
he  is  able  to.  "A  parent  who  sends  his  son  into  the  world  unedu- 
cated, and  without  skill  in  any  art  or  science,  does  a  great  injury 
to  mankind,  as  well  as  to  his  own  family,  for  he  defrauds  com- 
munity of  a  useful  citizen,  and  bequeaths  to  it  a  nuisance."  2 
Kent's  Com.,  195,  orig.  page. 

Education  in  the  useful  branches  of  learning,  may  be  regarded 
as  one  of  those  necessaries  which  a  parent  is  bound  by  law  to 
provide  for  his  infant  children.  And  if  he  neglects  or  refuses  to 
discharge  that  duty,  he  will  be  liable  to  any  person  who  gives 
proper  and  valuable  instructions  to  such  infant  in  any  branch  of 
learning  which  is  useful  and  necessary  to  a  citizen  in  his  station 
of  life. 
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section  in. 

Or   THE   RIGHTS   Or   PARENTS. 

The  rights  and  duties  which  exist  between  parents  and  child- 
ren are  reciprocal  or  correlative. 

The  parent  is  under  an  obligation  to  maintain  and  educate  his 
infant  children.  And,  on  the  other  hand,  such  children  owe  to 
their  parents  obedience  and  assistance  during  their  infancy,  and 
gratitude  and  reverence  during  their  entire  lives.  And  the  law 
enforces  a  performance  of  a  portion  of  these  duties.  For,  a  par- 
ent is  legally  authorized  to  enforce  such  a  discipline  as  may  be 
requisite  for  a  proper  discharge  of  the  duties  of  his  trust. 

A  father  is  entitled  to  the  custody  and  the  services  or  earnings 
of  his  infant  children,  and  this  is  entirely  just  and  reasonable  since 
the  law  compels  him  to  maintain  and  educate  them. 

The  general  rule  is,  that  whatever  an  infant  child  earns  by  ren- 
dering services  for  an  other,  belongs  to  the  parent,  who  may  sue 
for  it  in  his  own  name.  Shute  v.  Dorr,  5  Wend.,  204;  Letts  v. 
Brooks,  Hill  &  Denio,  36. 

It  has  been  held,  that  a  father  might  bind  his  infant  son  as  an 
apprentice  to  an  other  person,  and  that  a  contract  of  that  kind 
would  be  valid  so  as  to  entitle  the  father  to  the  price  agreed  to 
be  paid  for  the  infant's  services,  and  so  as  to  render  the  parent 
liable  for  damages  if  such  infant  did  not  remain  and  perform  the 
agreed  service,  if  the  parent  did  not  attempt  to  require  such  a 
performance.  Van  Bom  v.  Young,  13  Barb.,  286;  Fowler  v.  Hol- 
lenbech,  9  Barb.,  309. 

But,  a  father  cannot  now  bind  the  infant  as  an  apprentice, 
without  the  mother's  written  consent  if  she  is  living.  Ante,  661. 
Laws  1862,  ch.  172,  §  6. 

A  plaintiff  who  sues  to  recover  for  services  rendered  by  an 
infant,  and  claims  to  recover  on  the  ground  that  the  infant  is  his 
son,  must  prove  that  the  child  is  his,  and  that  it  is  legitimate,  if 
the  defendant's  answer  denies  that  the  plaintiff  is  such  father. 
Armstrong  v.  McDonald,  10  Barb.,  300.  But  when  the  infant  is 
called  as  a  witness,  and  he  swears  that  the  plaintiff  is  his  father, 
and  the  proof  shows  that  the  defendant  sent  word  to  the  plaintiff 
to  come  or  send  for  the  money  earned,  and  that  he  will  pay,  &c, 
this  will  be  sufficient  to  authorize  a  jury  to  find  in  favor  of  the 
plaintiff.  Haiglit  v.  Wright,  20  How.,  91. 

When  a  child  performs  services  for  the  parent,  and  resides  in 
his  family  during  infancy,  and  then  continues  to  reside  in  his 
family  for  several  years  after  attaining  the  age  of  twenty-one 
years,  and  to  perform  similar  services,  but  without  any  agree- 
ment for  compensation,  the  law  will  not  imply  a  promise  that  the 
parent  shall  pay  wages.  Dye  v.  Kerr,  15  Barb.,  444;  and  see 
Oropsey  v.  Sweeney,  27  Barb.,  310.  But  when  a  father  promised 
his  infant  daughter  that  he  would  pay  her  a  specified  sum  per 
week  for  such  labor  as  she  might  subsequently  perform  for  him, 
and  the  daughter  worked  for  him  during  her  infancy,  and  for  sev- 
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eral  years  thereafter,  it  was  held  that  she  was  entitled  to  recover 
wages  at  the  stipulated  price,  for  the  services  rendered  after  she 
became  twenty-one  years  of  age.  Fort  v.  Gooding,  9  Barb.,  371. 

A  step-father  is  not  bound  by  law  to  maintain  the  infant  child- 
ren of  his  wife  by  a  former  husband,  nor  is  he  entitled  to  claim 
the  custody  of  services  of  such  children,  yet  if  he  assumes  the 
relation  of  a  parent  towards  them,  and  receives  them  into  his 
family,  and  supports  and  educates  them  in  the  same  manner  he 
does  his  own  children,  he  will  not  be  liable  to  them,  upon  any 
implied  promise,  for  any  services  rendered  by  them  while  they 
were  infants,  notwithstanding  the  value  of  their  services  may 
exceed  the  expenses  of  their  education  and  support.  Williams  v. 
Hutchinson,  3  Oomst.,  312 ;  S.  C,  5  Barb.,  122.  A  father  may 
emancipate  his  infant  child,  or  the  child  may,  by  the  father's  con- 
sent, be  entitled  to  his  own  services.  McCoy  v.  Huffman,  8  Cow., 
84;  Shute  v.  Dorr,  5  Wend.,  204;  Burlingame  v.  Burlingame,  7 
Oow.,  92. 

If  an  infant  makes  a  contract  to  render  services  for  an  other 
person,  and  upon  an  agreement  that  he  is  to  receive  the  wages 
earned,  and  the  father  knows  of  the  arrangement,  and  makes  no 
objection,  there  is  an  implied  assent  that  the  infant  shall  have 
his  own  earnings.  Armstrong  v.  McDonald,  10  Barb.,  300. 

If  a  father  leaves  his  infant  son,  and  remains  absent  for  several 
years,  without  contributing  to  the  infant's  support  or  education, 
and  the  infant  in  the  meantime  manages  his  own  affairs,  and 
earns  wages,  the  emancipation  of  the  child  may  be  presumed,  and 
he  may  recover  for  tbe  services  rendered  during  his  infancy.  Can- 
ovar  v.  Cooper,  3  Barb.,  115.  Whether  a  parent  intends  to  emanci- 
pate his  child  is  a  question  of  fact,  and  it  may  be  inferred  from 
circumstances  in  the  absence  of  direct  proof.  lb.  When  a  parent 
neglects  or  refuses  to  maintain  or  educate  his  infant  child,  he 
fails  to  perform  that  duty  which  entitles  him  to  claim  the  ser- 
vices of  such  child,  and  justice  itself  demands  that  the  infant 
should  have  such  wages  as  he  may  earn,  for  the  purpose  of 
providing  himself  with  those  necessities  which  his  parent  has 
neglected  to  furnish. 

"It  shall  be  necessary  for  the  parents  or  guardians  of  such 
minor  children  as  may  be  in  service  to  notify  the  party  employ- 
ing such  minor,  within  thirty  days  after  the  commencement  of 
such  service,  that  said  parent  or  guardian  claim  the  wages  of  said 
minor,  and  in  default  of  such  notice,  payment  to  such  minor 
shall  be  valid."  Laws  1850,  ch.  266 ;  and  see  Clinton  v.  Rowland, 
24  Barb.,  634. 

Where  a  father  made  a  contract  for  his  own  services  and  those 
of- an  infant  son,  in  the  business  of  selling  goods  as  clerks,  and 
services  were  rendered  for  the  defendant  under  this  contract, 
and  the  father  permitted  the  son  to  receive  such  of  his  wages  as 
were  collected,  and  received  pay  from  him  as  a  boarder,  it  was 
held  that  the  father  had  a  right  to  maintain  an  action  against  the 
defendant  for  refusing  to  employ  and  pay  the  wages  agreed ;  and 
Wait        85 
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that  the  father  was  entitled  to  recover  any  unpaid  wages  which 
the  son  had  earned,  as  well  as  the  damages  resulting  from  a 
refusal  to  employ  him.  Wentworth  v.  Buhler,  3  E.  D.  Smith,  305. 

The  cases  in  which  a  parent  has  been  permitted  to  recover 
damages  for  an  injury  done  to  his  infant  child  seem  to  be  limited 
to  the  principle  that  he  must  have  suffered  some  loss  of  service 
by  the  infant,  or  must  have  sustained  some  other  injury,  to  main- 
tain the  action.  In  an  action  by  a  father  for  a  grossly  indecent 
assault  upon  his  infant  daughter,  the  measure  of  damages  is  the 
actual  loss  which  the  plaintiff  has  sustained ;  and  he  cannot 
recover  exemplary  damages,  because  an  action  lies  for  those  in 
the  infant's  own  name.  Whitney  v.  Hitchcock,  4  Denio,  461.  In 
such  a  case,  a  father  cannot  release  or  compromise  the  right  of 
action  of  such  infant  daughter,  even  though  he  has  commenced 
a  suit  in  her  name  to  recover  her  damages.  Loomis  v.  Cline,  4 
Barb.,  453.  If  an  infant  child  is  wrongfully  expelled  from  a 
common  school  by  the  trustees  of  the  district,  the  right  of  action, 
if  any,  must  be  in  the  name  of  the  child  and  for  its  benefit,  and 
no  action  will  lie  in  the  name  of  the  father.  Stephenson  v.  Hall, 
14  Barb.,  222. 

A  father  may  maintain  an  action  for  the  seduction  of  his  infant 
daughter,  although  she  is  not  in  his  actual  service  at  the  time  of 
the  seduction,  and  although  she  was  actually  in  the  service  of  an 
other  person  at  that  time.  Mulvehull  v.  Millward,  1  Kern.,  343 ; 
Martin  v.  Payne,  9  Johns.,  387 ;  Nickleson  v.  Stryker,  10  Johns.r 
115 ;  Clark  v.  Fitch,  2  Wend.,  459.  To  maintain  the  action  in 
the  name  of  the  father,  it  is  sufficient  to  show  that  he  was  legally 
entitled  to  his  child's  services  at  the  time  of  the  seduction.  lb. 
But  when  the  child  is  of  full  age,  the  father  is  not  entitled  to 
maintain  the  action  unless  he  shows  that  the  relation  of  master  and 
servant  actually  existed  at  the  time  of  the  injury.  Postlethwaite 
v.  Parkes,  3  Burr.,  1878 ;  Nickleson  v.  Stryker,  10  Johns.,  115. 

A  stepfather  cannot  maintain  an  action  for  the  seduction  of 
his  stepdaughter  who  does  not  reside  with  him,  but  is  in  the 
actual  service  of  an  other  person  at  the  time  of  the  seduction. 
Bartley  v.  Bichtmyer,  4  Oomst.,  38.  But  if  such  stepdaughter  is 
adopted  by  the  stepfather,  and  is  supported  by  him,  and  she 
resides  in  his  family,  he  may  maintain  an  action  for  her  seduc- 
tion. Bracy  v.  Kihbe,  31  Barb.,  273.  If  a  father  binds  his  infant 
daughter  out  as  an  apprentice,  he  cannot  maintain  an  action  for 
her  seduction,  although  it  may  be  accomplished  by  the  person  to 
whom  she  was  bound.  Dain  v.  Wycoff,  3  Seld.,  191." 

An  action  cannot  be  maintained  in  the  name  of  an  infant  for 
an  injury  done  to  him,  when  it  appears  that  he  was  of  such  tender 
years  as  to  want  proper  discretion  in  taking  care  of  himself,  and 
when  the  injury  was  done  by  running  over  him  in  a  public  high- 
way, in  the  absence  of  any  proper  person  to  take  care  of  him, 
and  when  the  injury  was  not  done  voluntarily  or  by  culpable 
negligence.  BZarVjield  v.  Roper,  21  Wend.,  615;  Lynch  v.  Nwrdin, 
1  Ad.  &  B.  N.  S.,  30. 

(a)  Note  332. 
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A  parent  cannot  recover  damages  for  the  loss  of  the  services 
of  his  infant  son  by  reason  of  the  injury  done  to  the  child,  if  the 
latter,  by  his  negligence,  caused  the  injury.  Gilligan  v.  N.  Y.  and 
Harlem  B.  B.,  1  B.  D.  Smith,  453. 

CHAPTER  XVH. 

COMMON   COUNTS. 

SECTION  I 

GOODS   BARGAINED   AND   SOLD. 

An  action  by  a  vendor  against  a  purchaser  of  goods  who 
refuses  to  accept  and  receive,  or  to  pay  for  them,  is  materially 
different  from  an  action  to  recover  the  price  of  goods  sold  and 
delivered."  In  an  action  for  a  breach  of  contract  in  not  accepting 
and  paying  for  the  goods,  the  plaintiff  must,  in  the  first  place, 
show  that  a  valid  contract  of  sale  was  made  between  the  parties. 

In  an  action  for  goods  sold  and  delivered,  the  plaintiff  must 
show  an  actual  delivery  of  the  goods,  or  what  is  equivalent  to 
that,  or  he  will  fail  in  his  action.  Evans  v.  Harris,  19  Barb., 
416.b 

But,  in  this  form  of  action  it  is  not  essential  to  show  that  there 
was, any  thing  more  than  a  valid  contract  of  sale,  and  a  perform- 
ance by  the  plaintiff  of  his  part  of  the  agreement. 

If  the  goods  have  been  actually  delivered,  the  usual  count  for 
goods  sold  and  delivered  will  be  suffcient,  as  well  as  the  proper 
mode  of  declaring,  and  the  value  of  the  goods  will  be  the  amount 
recovered.  But,  if  the  goods  have  not  been  delivered,  in  conse- 
quence of  the  refusal  of  the  defendant  to  accept  and  pay  for  them, 
or  to  accept  them  as  agreed,  the  complaint  must  be  special,  and 
the  recovery  in  such  action  will  be  for  the  recovery  of  such  dama- 
ges as  the  law  awards  for  the  defendant's  breach  of*  his  agreement. 
Where  there  is  a  valid  contract  of  sale,  the  vendor  may  retain  the 
possession  of  the  goods  until  the  purchase  price  has  been  paid, 
but  the  contract  to  pay  the  price  is  nevertheless  in  full  force  as 
against  the  defendant.  If  the  purchaser  refuses  to  pay  the  price 
and  take  the  goods,  the  vendor  may  retain  them  in  his  possession, 
and  still  bring  his  action  against  the  purchaser  for  his  refusal  to 
take  and  pay  for  them.  And,  in  such  an  action,  if  the  plaintiff 
establishes  that  the  goods  were  bargained  and  sold  to  the  defend- 
ant, he  may  recover  a  judgment  for  the  purchase  price,  and 
retain  possession  of  the  goods  until  such  judgment  is  collected. 
Slade  v.  Morley,  4  Ooke.,  92  b;  Orr  v.  Bigelow,  20  Barb.,  21; 
Bement  v.  Smith,  15  Wend.,  493;  Chamberlain  v.  Farr,  23  Vt., 
265 ;  Hanna  v.  Mills,  21  Wend.,  90. 

The  vendor,  however,  is  not  compelled  to  retain  the  goods  in 
such  a  case,  he  may  resell  them  on  due  notice  to  the  purchaser, 
and  then  recover  the  difference  between  the  contract  price,  and 
that  for  which  the  goods  were  sold.  Crooks  v.  Moore,  1  Sand., 
297;  Sands  v.  Taylor,  5  Johns.,  395. 

It  is  not  necessary,  on  such  resale,  that  the  goods  should  be 

(a)  Note  333.        (6)  Note  334. 
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sold  at  auction,  it  is  sufficient  if  the  vendor  has  them  sold  in  good 
faith,  and  in  the  usual  manner  of  selling  such  goods.  lb. 

It  is  not  enough  for  the  plaintiff  to  show  merely  that  there  was 
a  valid  contract  of  sale,  but  he-must  also  show  that  he  has  fully 
performed  the  contract  on  his  part.  If,  by  the  terms  of  the  con- 
tract of  sale,  he  was  bound  to  deliver  the  goods  at  any  particular 
place,  or  in  any  particular  manner,  he  must  show  that  this  was 
done  before  the  commencement  of  the  action.  Dunham  v.  Mann, 
4  Seld.,  508;  S.  C,  4  E.  D.  Smith,  500,  by  title,  Dunham  v.  Pettee; 
Kelley  v.  Upton,  5  Duer,  336.  See  illustrations  of  this  rule.  Ante, 
113,  176.  It  is  also  necessary  to  show  that  the  defendant  has 
been  guilty  of  a  breach  of  the  agreement,  by  a  refusal  to  accept 
and  pay  for  them  when  tendered  to  him,  in  those  cases  in  which 
a  tender  by  the  plaintiff  is  required,  or  to  show  that  he  has  not 
called  for  the  goods  and  paid  for  them,  when  the  contract 
required  the  purchaser  to  do  so.  The  evidence  should  be  clear 
and  explicit  to  show  a  breach  of  the  contract  by  the  defendant, 
as  well  as  to  show  a  performance  by  the  plaintiff. 

If  the  purchaser  of  goods  agrees  that  the  delivery  of  the  goods 
is  to  take  place  at  the  premises  of  the  vendor,  and  such  pur- 
chaser agrees  to  call  there  and  take  and  pay  for  them,  at  a  stipu- 
lated price,  on  or  before  a  specified  day,  he  will  be  bound  to 
comply  with  such  agreement  or  be  in  default;  and  if  he  neglects 
or  refuses  to  call  and  take  the  goods,  or  to  pay  for  them,  the 
vendor,  after  the  expiration  of  such  specified  time,  may  request 
him  to  pay  for  the  goods  and  take  them,  and  if  the  purchaser 
refuses  to  do  so,  the  vendor  may  rescind  the  contract  of  sale,  and 
dispose  of  the  goods  as  though  no  contract  of  sale  had  been 
made;  or  he  may,  on  due  notice  to  the  purchaser,  resell  the 
goods,  and  recover  of  him  the  sum  lost  on  the  resale,  together 
with  the  expense  of  keeping  the  goods.  McEachron  v.  Bandies, 
34  Barb.,  301 ;  ante,  510. 

When  goods  are  purchased  which  at  the  time  of  such  purchase 
are  on  board  of  a  vessel  at  sea,  the  purchaser,  on  due  notice  of 
the  arrival  of  the  goods,  is  bound  to  receive  them  within  a  reason- 
able time  after  such  notice,  when  tendered  at  the  place  designated 
by  him  for  their  delivery.  Dibble  v.  Gorbett,  5  Bosw.,  202.  And 
if  he  refuses  to  accept  a  delivery  within  a  reasonable  time,  he 
is  liable  to  the  vendor  for  the  damages  which  necessarily  result 
from  the  delay.  lb. 

SECTION  IL 

GOODS   PURCHASED    AND   REFUSAL   TO    DELIVER. 

In  this  action  the  plaintiff  must  show  a  valid  contract  of  sale, 
a  performance  on  his  part  of  the  conditions  of  the  agreement, 
and  a  breach  thereof  by  the  defendant. 

Where,  by  the  terms  of  the  contract  of  sale,  goods  are  to  be 
delivered  by  the  vendor  at  a  specified  place,  and  they  are  to  be  paid 
for  by  the  purchaser,  on  delivery,  the  purchaser  need  not,  in  an 
action  by  him  against  the  vendor  for  a  non-delivery  of  the  goods 
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prove  any  demand  of  the  goods  sold ;  it  will  be  sufficient  to  prove 
that  he  was  able,  ready  and  willing,  at  the  time  and  place  fixed 
for  the  delivery  of  the  goods,  to  accept  and  pay  for  them,  accord- 
ing to  the  agreement.  Vail  v.  Bice,  1  Seld.,  155,  Bronson  v.  Wi- 
man,  4  Seld.,  182.  In  such  cases,  the  plaintiff  need  not  prove 
any  demand,  tender  or  payment  by  him  before  suit  brought.  II. 
In  one  case,  the  vendor  contracted  to  sell  and  deliver  a  quantity 
of  grain,  consisting  of  rye,  corn  and  oats,  at  stipulated  prices,  and 
upon  condition  that  the  purchaser  should  give  security  for  the 
purchase  price;  and  the  vendor,  in  pursuance  of  the  contract, 
delivered  the  rye,  without  any  security;  and  during  the  delivery 
of  some  of  the  rye,  he  received  a  payment  which  exceeded  the 
value  of  the  grain  then  delivered;  he  then  refused  to  deliver 
the  remainder  of  the  grain,  upon  the  ground  that  the  failure  to 
give  security,  had  discharged  the  contract,  notwithstanding  an 
offer  on  the  part  of  the  purchaser,  to  pay  for  the  grain  in  advance, 
or  to  furnish  the  security  required  by  the  contract;  and  it  was 
held,  that  the  vendor's  conduct  was  a  waiver  of  security,  so  far  as 
it  related  to  the  grain  delivered,  and  that  the  purchaser's  offer  to 
give  security  or  to  pay  for  the  grain,  was  sufficient  to  entitle  him 
to  recover  damages  against  the  vendor  for  his  non-performance 
of  the  agreement.  Oornwell  v.  Haiglit,  7  B.  P.  Smith,  462.  The 
refusal  of  the  vendor  to  accept  security,  or  to  deliver  the  grain, 
and  the  notice  thereof  to  the  purchaser,  is  such  a  refusal  to  per- 
form the  agreement,  as  to  excuse  the  purchaser  from  making  a 
tender  of  the  price,  or  an  other  offer  to  give  security.  IT).,  and 
see  Grary  v.  Smith,  2  Oomst.,  60. 

If,  from  the  terms  of  the  agreement,  or  if,  from  the  nature  of 
the  contract,  the  purchaser  is  to  call  for  the  goods,  and  take  them 
at  the  vendor's  place  of  business,  he  must,  in  that  case,  demand 
them  within  the  time,  and  according  to  the  terms  of  the  contract, 
before  he  can  put  the  vendor  in  default."  So,  again,  where  by  the 
terms  of  the  contract  the  goods  are  to  be  paid  for  on  delivery,  or, 
if  the  contract  is  silent  in  that  respect,  the  purchaser  must  also 
tender  the  purchase  price,  before  the  vendor  is  bound  to  deliver 
the  goods. 

In  an  action  by  the  purchaser  against  the  vendor  for  the  non- 
delivery of  goods  sold,  the  general  rule  is,  that  the  purchaser  is 
entitled  to  recover  the  difference  between  the  market  price,  on 
the  day,  and  at  the  place  where  the  goods  were  to  have  been 
delivered,  and  the  price,  which,  by  the  contract  of  sale,  was  to 
have  been  paid  for  them.  Dana  v.  Fiedler,  2  Kern.,  40;  McKnight 
v.  Dunlop,  1  Seld.,  537;  Billings  v.  VanderbecJi,  23  Barb.,  546. 
Where  the  purchaser  has  paid  the  purchase  price  in  advance,  he 
may  recover,  in  addition,  interest  on  the  same  from  the  time  when 
the  goods  ought  to  have  been  delivered;  and,  according  to  the 
opinions  of  some  able  writers,  this  is  the  extent  of  the  recovery. 
Sedgwick  on  Damages,  289  top,  or  274  original  paging;  2  Kent's 
Com.,  480  original  paging,  note  a,  or  top  paging  624,  625,  uote  a, 
8th  ed.    It  is  the  market  value  of  the  goods  at  the  time  and  place 

(a)  Note  335. 
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of  delivery,  which  is  to  be  taken  into  account,  as  one  of  the  facts 
for  estimating  damages;  and  it  is  of  no  consequence  at  what 
price  the  purchaser  had  agreed  to  sell  the  goods  to  others.  Davis 
v.  Shields,  24  Wend.,  322.  The  reversal  of  this  case,  26  Wend., 
341,  does  not  affect  this  question. 

SECTION  III. 

WARRANTY   ON   SALE   OR  EXCHANGE. 

In  actions  for  a  breach  of  warranty  upon  a  sale  or  exchange  of 
personal  property,  there  are  a  few  rules  relating  to  the  pleadings 
and  evidence,  which  require  a  brief  notice. 

If  a  general  denial  is  interposed,  the  plaintiff  must  prove  on 
the  trial,  that  there  was  a  contract  of  sale  or  exchange;  that  the 
defendant  warranted  the  property  sold  or  exchanged ;  that  there 
has  been  a  breach  of  such  warranty ;  and  the  consequent  damages. 
An  express  warranty  must  be  stated  in  the  complaint,  and  accord- 
ing to  the  facts  in  the  case.  So,  where  the  plaintiff'  relies  upon 
an  implied  warranty,  and  he  brings  an  action  for  a  breach  of  it,  he 
must,  in  his  complaint,  allege  the  existence  and  the  terms  of  the 
warranty,  as  material  and  traversable  facts,  and  as  explicitly  as 
in  the  case  of  an  express  warranty.  Prentice  v.  Dike,  6  Duer,  220. 
In  actions  for  a  breach  of  warranty,  it  is  not  necessary  to  prove 
that  all  the  representations  are  false,  or  that  all  of  them  are 
actionable;  if  it  is  proved  that  any  part  of  them  are  false 
and  actionable,  that  is  sufficient  to  maintain  the  action.  Sweet  v. 
Bradley,  24  Barb.,  549;  ante,  523. 

An  action  on  the  case  in  the  nature  of  deceit,  will  lie  on  a  false 
warranty  on  a  sale  of  goods,  if  the  warranty  is  express;  and  it  is 
not  necessary  to  allege  or  prove  that  there  was  fraud  on  the  part 
of  the  seller.  It  is  enough,  if  the  plaintiff  alleges  and  proves  the 
warranty,  and  that  it  is  false.  Fowler  v.  Abrams,  3  E.  D.  Smith, 
1.  And  if  fraud  is  alleged  in  the  complaint,  it  is  not  necessary 
that  it  should  be  proved  to  entitle  the  plaintiff  to  maintain  his 
action.  lb.  Therefore,  where  the  plaintiff's  complaint  alleged 
that  the  defendant,  "  by  falsely  and  fraudulently  warranting  a 
horse  sold  by  him  to  the  plaintiff,"  sold  him  to  the  plaintiff,  and, 
on  the  trial,  proved  an  express  warranty,  and  that  it  was  false; 
it  was  held  that  he  was  entitled  to  recover,  although  the  jury 
found  specially,  that  there  was  no  fraud.  IT).  Where  a  horse  is 
sold,  and  the  vendor  represents  him  as  sound  and  kind,  with  per- 
mission to  the  purchaser  to  return  him,  if  he  does  not  like  him, 
after  trial,  and  the  purchaser,  after  "trial,  knows  of  an  unsound- 
ness, but  elects  to  retain  the  horse,  he  cannot  recover  on  the 
original  warranty,  but  must  pay  the  full  price  agreed  on.  Tan 
Allen  v.  Allen,  1  Hilt.,  524. 

The  correct  measure  of  damages  in  an  action  for  the  breach  of 
a  warranty  on  the  sale  or  exchange  of  a  horse,  is  the  difference 
between  the  value  of  the  horse  at  the  time  of  the  sale  or  ex- 
change, if  he  had  been  as  represented,  and  his  value  as  he  is  with 
the  defect  complained  of.  Gary  v.  Oruman,  4  Hill,  625 :  Sliaron 
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v.  Mosher,  17  Barb.,  518 ;  Comstock  v.  Hutchinson,  10  Barb.,  211 ; 
Fales  v.  McKeon,  2  Hilt.,  53.  It  is  always  competent,  however, 
to  show  the  price  paid  for  the  horse,  as  an  element  in  estimating 
the  damages.  Ga/ry  v.  Qruman,  4  Hill,  625.  But,  in  Fales  v.  Mc- 
Keon, 2  Hilt.,  53,  it  was  held,  that  if  the  plaintiff  did  not  give 
any  evidence  as  to  the  value  of  the  horse  as  he  was,  nor  as  to  his 
value  if  he  had  been  as  represented,  that  the  plaintiff  could  not 
maintain  his  action,  and  that  a  judgment  in  his  favor,  would,  for 
that  cause,  be  reversed,  even  where  the  purchase  price  was  spe- 
cified in  the  bill  of  sale. 

In  an  action  by  an  assignee  upon  a  cause  of  action  arising  on  a 
breach  of  warranty,  the  measure  of  damages  is  the  same  as  though 
the  action  had  been  brought  by  the  assignor.  Sweet  v.  Bradley, 
24  Barb.,  549.  The  warrantor  must  make  his  warranty  good, 
and  the  amount  paid  by  the  assignee  for  the  right  of  action,  is 
entirely  immaterial.  Io. 

The  allegations  in  the  pleadings  ought  to  be  true  in  the  sense 
that  they  are  not  intentionally  false,  and  they  ought  to  be  accu- 
rate, in  the  sense  that  they  correspond  substantially  with  the 
evidence  given  on  the  trial;  but  a  mere  variance  between 
the  proofs  and  the  allegations,  is  not  as  material  as  formerly ;  for, 
under  the  present  system,  most  variances  are  obviated  by  an 
amendment  at  the  trial,  or  by  disregarding  them  when  unimpor- 
tant to  the  real  merits  of  the  action. 

SECTION  IV. 

ACTIONS   TO    RECOVER   FOR   LABOR   AND   SERVICES. 

The  law  relative  to  special  contracts  for  the  performance  of 
labor,  has  been  sufficiently  considered.  Ante,  176.  But,  in  every 
case  in  which  there  is  a  right  to  recover  for  labor  performed,  or 
for  services  rendered,  there  must  be  some  contract,  express 
or  implied,  to  authorize  a  recovery.11  And,  in  most  of  the  instances 
hereafter  mentioned,  the  contract  for  payment  is  such  as  is 
implied  from  the  nature  of  the  transaction,  rather  than  from  any 
express  agreement  to  pay.  In  numerous  instances,  an  employer 
merely  requests  the  performance  of  some  labor,  or  the  rendition 
of  some  service,  without  any  express  promise  to  pay,  and  without 
any  stipulation  as  to  the  compensation  to  be  made.  In  such 
cases,  if  the  request  is  complied  with,  the  law  will  impose  an 
obligation  upon  the  employer  by  implying  a  promise  upon  his 
part  to  pay  for  the  labor  done,  or  the  service  rendered ;  and  it 
will  also  imply  a  promise  to  pay  for  such  labor  or  service,  a  proper 
compensation,  or  such  as  it  is  proved  to  be  reasonably  worth.* 

But  it  is  not  necessary,  in  every  case,  to  show  that  there  was 
an  express  request  that  the  service  should  be  rendered ;  for  there 
are  cases  in  which  the  law  will  imply  both  a  request  to  render  the 
service,  and  a  promise,  to  pay  for  it.  Such  cases  are  generally  of 
that  character  in  which  the  law  imposes  a  legal  duty,  which  is 
omitted  by  the  party  bound  to  render  it.  Instances  of  this  nature 
are  sometimes  seen  where  an  action,  is  brought  for  the  payment 

(o)  Note  336.       (6)  Note  33? . 
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of  claims  for  medical,  or  other  necessary  services,  which  have 
been  rendered  for  a  wife,  or  for  an  infant  child. 

There  are  other  cases  in  which  the  request  is  not  an  actual  one, 
but  is  in  the  nature  of  an  implied  one.  Where  one  person  per- 
mits an  other  to  engage  in  his  service,  and  permits  the  rendition 
of  valuable  services  without  objection,  while  enjoying  the  ad- 
vantages resulting  from  the  service,  the  law  will  imply  a  promise 
by  the  recipient,  to  pay  what  such  services  were  reasonably 
worth." 

An  other  principle  relating  to  this  form  of  action,  is,  that  the 
service  must  be  of  some  value,  and  must  not  be  useless,  by  reason 
of  the  negligent,  unskillful,  or  intentional  and  wrongful  acts  or 
omissions  of  the  person  doing  the  labor,  &c.  In  such  cases,  if 
the  damages  resulting  from  such  acts  or  omissions,  are  equal  in 
value,  or  are  greater  than  are  the  services  rendered,  there  can  be 
no  recovery  by  such  laborer. 

It  is  not  indispensable  that  the  labor  should  be  profitable  to 
the  employer,  in  order  to  enable  the  laborer  to  recover  compen- 
sation for  his  services.  For,  there  are  many  cases  in  which  the 
employer  engages  laborers  to  render  services  in  a  kind  of  business 
which  cannot  be  made  profitable,  however  skillfully  the  labor 
may  be  done.  And,  if  the  employer  chooses  to  engage  in  an  un- 
profitable business,  that  is  either  his  folly  or  his  misfortune,  and 
in  either  case,  he  will  be  required  to  pay  for  the  services  which 
have  been  rendered  at  his  request. 

When  no  express  agreement  is  made  as  to  the  amount  of  com- 
pensation, the  law  will  imply  a  promise  by  the  employer  to  pay 
what  the  services  were  reasonably  worth,  or  the  wages  usually 
paid  for  like  services  in  the  same  vicinity. 

In  all  business  employments  the  law  will  require  that  every 
person  shall  possess  and  use  that  degree  of  skill  which  be  ex- 
pressly declares  he  has,  or  which  he  impliedly  professes  to  have, 
by  holding  himself  out  publicly  as  qualified  for  that  particular 
business  or  employment. 

If  the  person  employed  lacks  such  skill,  or  having  it  neglects 
to  use  it,  so  that  his  services  are,  in  consequence,  of  no  value  to 
his  employer,  he  cannot  recover  any  compensation  for  the  labor 
done  or  the  service  rendered. 

When  no  express  agreement  has  been  made,  it  is  sometimes  a 
question  when  the  wages  or  compensation  is  payable.  And  the 
general  rule  is,  that  services  rendered  in  the  management  of  a 
farm  or  of  household  duties,  which  are  performed  under  a  general 
retainer,  without  any  express  agreement  as  to  the  time  or  measure 
of  compensation,  or  the  term  of  employment,  and  such  services 
continue  for  a  number  of  years,  the  law  will  imply  an  agreement 
that  the  wages  are  payable  from  year  to  year  at  the  end  of  the 
year.  Davis  v.  Gorton,  2  E.  P.  Smith,  255.  And  this  is  the  rule, 
even  in  those  cases  in  which  the  employer  sets  up  the  statute  of 
limitations  as  a  defense  to  an  action  by  the  laborer  for  the  recovery 
of  his  wages.  II.  And  see  The  King  v.  Macclesfield,  3  Term,  76 

(a)  Note  338.         Sheldon  v.  Sherman,  42  Barb.,  368. 
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Baxter  v.  Nurse,  1  Oar.  &  Kir.  N.  P.,  10:  Holcroft  v.  Barber, 
Id.,  4. 

Agam,  it  is  not  necessary  that  the  services  should  be  rendered 
by  the  plaintiff  in  person,  for,  if  the  services  are  rendered  by  the 
infant  child  of  the  plaintiff,  or  by  his  servant  or  agent  at  the  re- 
quest of  the  defendant,  he  will  be  as  much  liable  to  pay  for 
such  services  as  though  they  had  been  performed  by  the  plaintiff 
in  person. 

The  cases  in  which  an  action  may  be  maintained  for  labor  per- 
formed, or  for  services  rendered,  are  so  numerous  that  a  particular 
enumeration  of  all  the  cases  would  be  a  tedious  labor  without  a 
corresponding  advantage.  When  the  general  principles  are  well 
understood,  it  will  be  found  that  the  individual  cases  are  mere 
illustrations  of  these  general  principles.  The  action  is  main- 
tainable by  professional  persons,  by  mechanics,  manufacturers, 
day  laborers  and  every  other  class  of  persons  who  render  valuable 
services  for  an  other  at  his  request,  either  express  or  implied.  It 
is  to  be  remembered,  however,  that  when  services  are  rendered 
under  a  special  contract  which  is  unperformed,  it  is  a  general  rule 
that  an  action  will  not  lie  for  services  rendered,  but  the  complaint 
must  be  special,  showing  the  contract  and  the -breach,  whatever 
that  may  be  on  the  part  of  the  defendant.  And  in  that  case,  the 
law  will  give  such  damages  as  are  appropriate  to  the  nature  of 
the  action  brought.  There  are  some  instances,  however,  in  which 
a  special  agreement  has  been  made,  which  has  been  subsequently 
modified  or  waived  by  the  parties,  in  which  case  there  may  be  a 
recovery  for  the  services  rendered  after  such  modification  or 
waiver,  and  that  class  of  cases  will  be  hereafter  briefly  noticed. 

If  there  has  been  a  special  agreement  for  the  rendition  of  ser- 
vices, and  the  plaintiff  has  partially  performed  his  part  of  the 
contract,  and  he  is  then  prevented  by  the  defendant  from  com- 
pleting the  contract,  the  complaint  ought  to  be  special. 

When  the  service  rendered  is  a  gratuitous  one,  and  was  so 
understood  by  both  parties  at  the  time  of  its  rendition,  no  action 
can  subsequently  be  maintained  to  recover  compensation  for  such 
service.  And  so,  where  the  service  rendered  is  an  illegal  one, 
such  as  the  printing  of  an  immoral  and  indecent  publication,  or 
the  rendition  of  manual  services  of  an  ordinary  character  on  the 
Sabbath,  no  action  will  lie  to  recover  compensation  for  such 
services.  Again,  where  the  person  performing  the  service  is 
required  to  have  a  license,  authorizing  him  to  render  such  service, 
the  plaintiff  must  show  that  he  had  a  license,  or  he  cannot  recover. 
Ferdon  v.  Cunningham,  20  How.,  154. a  In  the  case  last  cited,  the 
plaintiff  was  a  carman  in  the  city  of  New  York,  who  had  no 
license,  although  the  law  required  him  to  have  one,  and  a  judg- 
ment in  his  favor  was  reversed  on  appeal,  because  he  had  no 
license  at  the  time  of  rendering  the  service.  lb. 

The  laws  of  the  United  States  require  that  licenses  shall  be 
taken  out  by  a  very  numerous  class  of  citizens,  who  are  engaged 
in  almost  every  kind  of  employment,  and  if  it  shall  be  held  that 
Wait       86  W  NoTE  339- 
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no  recovery  can  be  had  by  an  unlicensed  person,  it  will  be  impor- 
tant to  allege  and  prove  that  the  plaintiff  was  duly  licensed  at 
the  time  of  the  rendition  of  the  service  which  is  the  ground  of 
action. 

Attorneys.]  The  foregoing  general  principles  which  relate  to 
the  action  for  services  rendered,  would  probably  be  sufficient,  but 
it  may  be  that  there  are  those  who  would  desire  a  few  cases 
illustrative  of  those  principles,  and  therefore,  a  few  of  the  more 
usual  cases  will  be  given  for  that  purpose. 

The  right  of  an  attorney  or  counselor-at-law  to  recover  a  com- 
pensation for  his  services  by  an  action  at  law,  has  long  been 
established  in  this  state;  and  it  was  the  rule  before  the  enactment 
of  the  Code  of  Procedure.  Adams  v.  Stevens,  26  Wend.,  451.a  The 
plaintiff  is  entitled  to  recover,  although  the  services  were  not  ren- 
dered in  an  action  in  which  the  defendant  was  a  party,  for  if  the 
plaintiff  rendered  services  for  a  third  person  at  he  request  of  the 
defendant,  that  will  be  sufficient  to  sustain  an  action.  Wilson  v. 
Burr,  25  Wend.,  386. 

Since  the  enactment  of  the  Code,  the  amount  of  compensation 
to  be  paid  to  attorneys  and  counselors  is  entirely  a  matter  of 
agreement  between  client  and  attorney  or  counsel,  and  the  agree- 
ment may  be  either  express  or  implied.  Code,  §  303,  ante  25.  If 
the  agreement  is  an  express  one,  that  will,  of  course,  determine 
the  amount  which  is  to  be  paid.  But,  in  the  absence  of  any 
express  agreement,  it  is  sometimes  a  subject  of  inquiry  as  to  the 
amount  of  compensation  payable  from  any  implied  promise. 
Before  the  Code,  if  there  was  no  express  agreement,  the  compen- 
sation of  an  attorney  was  limited  to  the  amount  of  costs  taxable 
between  party  and  party.  Scott  v.  JElmendorf,  12  Johns.,  315 ; 
McFarland  v.  Crary,  6  Wend.,  297. 

The  Code,  however,  has  introduced  a  new  and  an  entirely  con- 
tradictory practice  in  that  respect.  In  the  absence  of  an  express 
or  special  agreement,  an  attorney  or  counselor  is  entitled  to 
recover  such  sum  as  will  be  a  reasonable  compensation  for  his 
services,  without  any  reference  to  the  amount  of  costs  which  may 
be  taxable  between  party  and  party. 

In  an  action  by  an  attorney  for  the  recovery  of  his  fees,  in  the 
absence  of  any  agreement  as  to  the  amount,  it  is  not  necessary 
to  refer  to  the  fee  bill  at  all,  to  ascertain  what  is  a  proper  com- 
pensation to  be  paid  by  a  client  to  his  attorney ;  and  if  it  is 
referred  to,  although  the  items  would  be  deemed  erroneous  by  a 
taxing  officer,  still,  if  the  whole  amount  does  not  exceed  what 
the  attorney  is  entitled  to  as  a  fair  compensation  from  his  client, 
there  will  be  no  error  in  allowing  that  amount.  Sandford  v.  Much- 
man,  24  How.,  521. 

In  the  absence  of  an  express  agreement,  the  court  will  allow 
the  attorney  a  better  compensation  than  that  fixed  by  the  fee  bill, 
as  between  party  and  party,  if  the  circumstances  of  the  case 
show  that  a  larger  amount  ought  to  be  paid.  Gregier  v.  Cheese- 
brough,  25  How.,  200. 

(a)  Note  340. 
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When  an  attorney  sues  for  the  recovery  of  a  compensation  for 
his  services,  the  items  contained  in  a  judgment  record  in  which 
he  was  attorney,  and  in  which  the  amount  of  costs  between 
party  and  party  had  been  adjusted  by  the  clerk,  will  not  be  suffi- 
cient evidence  to  entitle  him  to  recover  that  amount.  Qarr  v. 
Mairet,  1  Hilt.,  498.  He  must  introduce  evidence  showing  the 
value  of  his  services,  which  will  be  the  amount  which  he  is  enti- 
tled to  recover,  irrespective  of  the  sum  taxed  between  party  and 
party.  lb. 

When  there  is  no  agreement  as  to  the  sum  to  be  paid  to  an 
attorney  for  his  services,  and  he  does  not  give  any  evidence  on 
the  trial  as  to  the  value  of  his  services,  he  will  not  be  entitled 
to  recover  anything,  when  the  case  shows  that  he  was  retained  to 
attend  to  several  appeals  which  he  had  brought  in  the  county 
court,  but  the  case  does  not  show  that  he  rendered  any  services 
on  such  appeals,  or  the  value  of  the  services  rendered.  Stow  v. 
Hamlin,  11  How.,  452  ;  and  see  Moore  v.  Westervelt,  3  Sandf., 
762 ;  Easton  v.  Smith,  1  E.  D.  Smith,  318.  As  the  law  now 
stands,  an  attorney  may  agree  with  a  client  to  carry  on  a  suit 
for  him,  upon  the  terms  that  the  client  is  to  pay  a  certaiu  specified 
sum  to  begin  with,  and  that  the  attorney  shall  have  that  amount, 
together  with  the  taxable  costs,  and  a  certain  per  centage  upon 
the  amount  recovered,  as  his  compensation,  where  there  is  no 
agreement  that  the  attorney  is  to  carry  on  the  litigation  at  his 
own  expense.  Benedict  v.  Stuart,  23  Barb.,  420 ;  Satterlee  v.  Fra- 
zer,  2  Sandf.,  141.  In  the  absence  of  any  proof  that  the  attorney 
was  to  carry  the  action  on  at  his  own  expense,  the  presumption 
will  be  against  the  existence  of  any  such  agreement.  lb. 

Where  the  plaintiff  and  his  attorney  agree  upon  a  sum  which 
is  to  be  paid  for  the  services  of  the  latter,  instead  of  the  statutory 
costs  fixed  by  the  Code,  and  the  parties  subsequently  compromise 
the  suit,  with  an  agreement  on  the  part  of  the  defeudant  to  pay  the 
costs  of  the  plaintiff's  attorney,  and  a  judgment  is  entered  in 
pursuance  of  such  arrangement,  without  including  costs,  the  de- 
fendant will  be  bound  to  pay  the  sum  so  agreed  upon  by  the 
plaintiff,  with  the  attorney.  In  such  a  case,  the  defendant  has 
notice  of  the  facts,  and  he  ought  to  ascertain  the  amount  of  those 
costs  before  he  makes  such  a  settlement.  Hall  v.  Ayer,  19  How., 
91 ;  S.  G.,  9  Abb.,  220. 

Before  an  attorney  or  counsel  can  recover  iu  an  action  for  his 
services,  he  must  show  that  the  client  retained  him.  It  may  not 
be  requisite  to  show  the  original  express  retainer,  but  there  must  be 
some  evidence  of  it,  either  by  express  request  and  employment, 
or  by  a  subsequent  recognition  of  the  services  rendered.  Hotclx- 
Mss  v.  Le  Boy,  9  Johns.,  142. 

Where  an  action  is  commenced  in  a  court  of  record,  and  an 
attorney  assumes  to  act  for  the  plaintiff,  and  is  recognized  in  that 
action  by  the  defendant's  attorney,  as  the  attorney  for  the  plain- 
tiff in  that  action,  this  will  not  be  sufficient  evidence  of  a  retainer 
to  sustain  an  action  by  such  attorney  against  the  plaintiff  in  that 
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action,  for  the  recovery  of  attorney's  fees.  lb.  So,  whtre  an  at- 
torney sued  for  his  services,  in  bringing  an  appeal  from  a  justice's 
court  to  the  county  court,  and  the  only  evidence  of  his  retainer 
was  the  production  of  the  original  appeal  papers  from  the  clerk's 
office,  and  among  those  papers  was  the  appeal  undertaking, 
which  purported  to  have  been  executed  by  the  appellant,  though 
no  evidence  was  given  as  to  the  genuineness  of  the  signatures, 
nor  of  any  retainer  to  prosecute  the  appeal,  this  was  held  to 
be  insufficient  to  sustain  the  action.  Burgliart  v.  Gardner,  3  Barb., 
64.  Proof  of  the  actual  rendition  of  the  services,  that  the  justice 
made  a  return,  and  the  presumption  of  official  duty,  will  not,  in 
the  absence  of  other  proof  of  a  retainer,  be  sufficient  to  sustain  a 
recovery  in  such  an  action.  lb.  There  is,  however,  very  little 
difficulty,  in  ordinary  cases,  in  proving  an  actual  retainer,  or  such 
a  subsequent  recognition  of  the  acts  done,  as  will  legally  authorize 
an  inference  of  retainer.  And,  since  the  Code  permits  parties  to 
be  witnesses,  a  retainer  can  nearly  always  be  proved,  if  the  de- 
fendant actually  and  expressly  retained  the  plaintiff. 

The  law  requires  that  every  attorney  and  counselor  shall  pos- 
sess adequate  skill,  and  that  he  will  employ  it  in  every  case 
according  to  the  importance  and  intricacy  of  the  cause.  An 
attorney  or  counsel  is  not  a  guarantor  that  his  client  shall  succeed 
in  his  cause,  unless  he  makes  a  special  agreement  to  that  effect, 
ante,  336.  If  a  cause  miscarries  in  consequence  of  the  culpable 
neglect,  or  the  gross  ignorance  of  an  attorney,  he  cannot  recover 
compensation  for  any  services  which  he  has  rendered,  but  which 
were  useless  to  his  client,  by  reason  of  his  neglect  or  ignorance 
Gleason  v.  Clark,  9  Oow.,  57.  But  merely  proving  that  the  plain- 
tiff was  nonsuited,  is  not  sufficient  evidence  of  negligence  or  want 
of  skill  to  defeat  an  attorney's  claim  for  services.  lb.  Under  the 
old  practice,  such  a  defense  would  have  been  admissible  under 
the  general  issue,  when  the  defense  went  to  the  whole  claim,  but 
notice  was  required,  if  a  mere  diminution  of  the  claim  was  urged. 
lb.  But  now,  under  the  Code,  such  a  defense  must  be  specially 
pleaded,  whether  it  defends  against  the  claim  partially  or  wholly. 

Where  a  judgment  in  favor  of  a  plaintiff  is  set  aside  for  irregu- 
larities in  the  practice  of  his  attorney,  such  attorney  cannot 
recover  against  his  client  either  the  costs  of  the  action  or  the 
costs  of  opposing  the  motion  to  set  aside  such  judgment.  Hopping 
v.  Quin,  12  Wend.,  517.  Nor  can  he  recover  for  money  paid  for 
such  client,  if  the  payment  was  made  in  satisfaction  of  the  costs 
of  a  discontinuance  which  resulted  from  his  negligence  or  igno- 
rance, lb. 

An  attorney  is  liable  for  gross  blunders  and  negligence  in  the 
conduct  of  the  business  entrusted  to  him,  for  every  person  who 
enters  a  learned  profession,  undertakes  to  bring  to  it  the  exercise 
of  a  reasonable  degree  of  care  and  skill.  The  degree  of  skill  which 
is  required  of  attorneys,  it  is  rather  difficult  to  define  with  exact- 
ness. Were  they  liable  upon  every  occasion  for  ignorance  of  the 
legal  questions    which  arise  in  the  course  of  their  multifarious 
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employment,  their  responsibility  would  far  exceed  that  of  any 
other  class  of  professional  men ;  and  to  exempt  them  from  any 
/such  liability,  on  account  of  the  difficulty  and  delicacy  of  their 
ordinary  vocation,  would  be  directly  to  encourage  rashness,  igno- 
rance and  inattention  in  the  administration  of  justice.  The  law 
steers  a  middle  course,  and  lays  it  down,  that  to  render  an  attor- 
ney amenable  for  the  consequences  of  a  mistake,  he  must  have  been 
grossly  at  fault  or  grossly  negligent.  Though  it  is  difficult  to 
define  the  exact  limits  which  divide  between  gross  ignorance  and 
negligence,  and  that  of  due  care  and  skill,  yet  the  cases  appear  to 
have  established  as  general  principles,  that  an  attorney  is  liable 
for  the  consequences  of  ignorance  or  non-observance  of  the  rules 
of  practice  of  the  courts  in  which  he  practices,  for  the  want  of 
care  in  the  preparation  of  causes  for  trial,  or  of  the  attendance  of 
witnesses,  and  for  the  mismanagement  of  so  much  of  the  conduct 
of  the  trial  as  is  usually  allotted  to  his  department  of  the  profes- 
sion, while  on  the  other  hand  he  is  not  answerable  for  an  error  in 
judgment  upon  points  of  new  occurrence,  or  those  of  nice  and 
doubtful  construction. 

In  an  action  against  an  attorney  for  negligence,  in  allowing  a 
judgment  to  be  taken  by  default  in  an  action  which  he  was 
retained  to  defend,  after  negligence  is  shown,  the  burden  of 
proof  is  upon  such  attorney  to  show  that  there  was  no  defense  to 
that  action.  And  the  party  suing  such  attorney  is  not  bound 
to  show,  in  the  first  instance,  that  there  was  a  good  defense  to  it. 
Godefroy  v.  Jay,  7  Bing.,  413.  It  is  a  good  defense  to  an  action 
by  an  attorney  for  the  recovery  of  fees,  to  show  that  he  promised 
to  conduct  the  cause  gratuitously.  Ashford  v.  Price,  3  Stark.  N. 
P.,  185.  So,  where  an  attorney  agrees  not  to  charge  any  costs  or 
fees  except  such  as  may  be  recovered  against  the  opposite  party, 
he  cannot  recover  more  than  that  sum,  in  case  of  success;  and  in 
case  nothing  is  taxed  against  the  opposite  party  as  costs  or  fees, 
for  the  reason  that  the  opposite  party  was  the  successful  one  in 
the  action,  the  attorney  is  not  entitled  to  recover  anything.8. 

Factors  or  brokers  are  entitled  to  a  compensation  for  their  ser- 
vices, and  an  action  will  lie  in  a  proper  case  to  recover  the  sum 
due.b  This  subject  has  been  somewhat  discussed  in  relation  to 
the  law  of  agency.  Ante,  243,  253.  There  are  a  few  cases,  how- 
ever, which  may  be  properly  noticed  in  this  place.  Before  a 
broker  can  maintain  an  action  for  commissions,  he  must  have 
negotiated  and  made  a  contract  which  his  employer  accepts,  or 
such  a  contract  as  his  employment  authorizes  him  to  make,  and 
it  must  be  made  with  some  person  who  is  able  and  willing  to 
perform  the  agreement,  or  who  may  be  legally  compelled  to  do 
so.  Barnes  v.  Roberts,  5  Bosw.,  73,  84.  Commissions  are  a  just 
and  appropriate  measure  of  compensation  to  public  officers  who 
receive  and  disburse  the  public  money ;  and  so  they  are  to 
trustees  who  execute  private  trusts  and  receive  and  pay  out  the 
trust  funds.  They  are  also  a  customary  mode  of  compensation 
to  merchants,  agents  and  factors,  who  buy  and  sell  property  and 
(o)  Note  341.        (i)  Note  342. 
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merchandise  for  others,  and  pay  out  and  receive  the  price  there- 
for, and  to  that  class  of  agents  who  deal  in  real  property  for 
other  persons,  and  for  obvious  reasons  neither  pay  out  nor  receive 
into  their  own  hands  the  purchase-money.  Lyon  v.  Valentine  33, 
Barb.,  271.  But,  where  the  person  claiming  commissions  is  not 
an  agent  or  a  broker  engaged  in  the  business  of  buying  and 
selling  lands,  and  he  does  nothing  more  than  to  introduce  one 
neighbor  to  an  other  who  wishes  to  sell  a  piece  of  land,  this  is  not 
a  case  entitling  a  party  to  commissions,  especially  where  the 
negotiations  are  conducted  and  the  sale  effected  by  the  parties 
themselves.  lb.  But,  although  a  broker's  commission  could  not 
be  recovered  in  such  a  case,  the  person  acting  as  agent  would  be 
entitled  to  such  reasonable  compensation  as  his  time  and  trouble 
were  worth,  if  rendered  at  the  previous  request  of  the  vendor  of 
the  land. 

A  person  who  employs  a  broker  is  presumed  to  deal  with  him 
in  reference  to  the  customs  of  brokers  ;  and  this  is  the  rule 
whether  the  person  so  dealing  and  employing  the  broker  knows 
the  customs  or  not.  Whitehouse  v.  Moore,  13  Abb.,  142  ;  Horton 
v.  Morgan,  5  E.  P.  Smith  (19  N.  T.),  170 ;  S.  C,  6  Duer,  56;  Pol- 
lock v:  Stables,  12  Ad.  &  Ellis,  N.  S.,  765.  An  owner  cannot  be 
enticed  into  a  liability  for  commissions  against  his  will.  A  mere 
volunteer,  without  authority,  is  not  entitled  to  commissions, 
merely  because  he  has  inquired  the  price  which  an  owner  asks 
for  his  property,  and  has  then  sent  a  person  to  him  who  consents 
to  take  it.  Pierce  v.  Thomas,  4  E.  D.  Smith,  354.  And  this  is 
especially  the  rule  where  it  is  shown  that  the  owner  of  the  land 
had  expressly  refused  to  employ  such  broker,  and  had  also 
refused  to  permit  him  to  offer  the  property  for  sale.  lb.  A  bro- 
ker has  no  better  claim  to  recover  for  voluntary  service,  rendered 
without  employment,  and  not  received  and  acted  upon  by  the 
owner  as  rendered  in  his  behalf,  than  any  other  volunteer.  lb. 
It  is  not  sufficient  for  a  broker  to  show  a  mere  retainer  to  sell 
real  estate ;  he  must  go  further,  and  show  that  he  has  effected  a 
sale,  or  he  cannot  recover  commissions ;  and  where  a  broker  is 
employed  to  find  a  purchaser  by  a  specified  day,  which  he  fails  to 
do,  and  so  notifies  his  employer,  he  cannot  recover  commissions 
because  he  afterwards  informs  an  other  broker  that  such  propert}' 
is  for  sale,  although  such  broker  afterwards  finds  a  purchaser. 
Holley  v.  Townsend,  2  Hilt.,  34. 

Where  the  owner  of  real  estate  employed  a  broker,  then  dis- 
missed him,  and  finally  re-employed  him,  when  he  subsequently 
effected  a  sale  of  the  property;  it  was  held  that  he  was  entitled 
to  his  commissions,  and  that  an  other  broker  who  had  conducted 
intermediate  negotiations'  without  affecting  a  sale,  could  not  re- 
cover. Ludlow  v.  Carman,  2  Hilt.,  107.  A  broker's  compensation 
is  earned  by  the  completion  of  his  service,  which  terminates  when 
the  vendor  and  vendee  have  agreed;  but  it  must  be  by  an  agree- 
ment which  legally  binds  the  parties.  And,  whfen  the  property 
sold  is  real  estate,  the  parties  must  have  agreed  upon  the  terms 
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and  conditions  of  sale,  and  the  contract  must  have  been  reduced 
to  writing  and  executed  by  them,  before  the  broker  is  entitled  to 
his  commissions.  Barnard  v.  Monnot,  34  Barb.,  90.  The  de- 
fendant employed  the  plaintiff  to  assist  him  in  finding  a  house, 
and  in  negotiating  for  the  purchase  of  it,  and  the  defendant 
subsequently  acknowledged  that  the  services  rendered  by  the 
plaintiff  were  useful,  and  he  promised  to  pay  for  them;  this  was 
held  to  be  sufficient  to  entitle  the  plaintiff  to  recover  what  his 
services  were  reasonably  worth,  although  it  was  not  distinctly 
proved  that  the  purchase  was  accomplished  through  the  plain- 
tiffs agency.  Goldsmith  v.  Obermeier,  3  B.  D.  Smith,  121.  In 
such  a  case  the  plaintiff  is  entitled  to  pay  for  his  services,  whether 
he  procures  the  purchase  or  not,  unless  he  has  expressly  agreed, 
or  unless  the  evidence  authorizes  an  inference  that  he  should  not 
have  any  compensation  if  he  did  not  effect  the  purchase.  lb.* 

Architects.']  An  architect  is  entitled  to  a  reasonable  compen- 
sation for  such  services  as  he  may  render  at  the  request  of  his 
employer.  And  if  he  performs  work  and  labor  upon  a  building 
on  the  joint  employment  of  two  persons,  a  joint  action  may  be 
maintained  against  them,  although  they  may  not  be  partners  or 
tenants  in  common  of  the  building  or  land.  Beach  v.  Raymond, 
2  E.  D.  Smith,  496.  Such  joint  employment  of  the  architect 
need  not  be  express,  it  may  be  proved  by  evidence  which  author- 
izes the  inference  of  such  an  employment,  as,  for  instance,  as 
that  both  defendants  have  given  direction  as  to  the  work,  its 
character  and  mode  of  execution,  and  when  one  of  them  denies 
his  liability,  but  he  promises  to  pay  certain  bills  for  the  construc- 
tion of  the  building,  and  his  indorsement  of  notes  therefor;  his 
ownership  of  the  land,  and  ultimately  of  the  building  thereon ; 
and  his  uniting  in  the  examination  of  the  architect's  accounts,  and 
settling  the  balance  due,  are  sufficient  evidence  to  sustain  a  judg- 
ment in  favor  of  the  architect  against  both  defendants.  lb. 

The  claim  of  the  architect  may  be  assigned,  and  that  too,  by 
gift,  without  any  consideration.  lb.;  Richardson  v.  Mead,  27 
Barb.,  178. 

But,  where  an  architect  undertakes  to  superintend  the  erection 
of  a  building,  which  is  to  be  built  and  finished  by  masons  and 
carpenters,  according  to  certain  plans  and  specifications,  and  to 
the  satisfaction  of  such  architect,  and  the  work  is  to  be  paid  for 
by  instalments,  as  the  work  progresses,  upon  the  production  of 
the  certificate  of  such  architect  that  the  workmen  or  contractors 
are  entitled  thereto,  such  architect,  to  entitle  himself  to  recover 
the  compensation  agreed  to  be  paid  to  him  for  his  services,  must 
bestow  such  care  and  attention  to  the  business,  that  the  carpen- 
ters and  masons  will  be  prevented  from  making  any  material 
variations  from  the  plans  and  specifications,  which  ordinary  care 
and  attention  on  the  part  of  such  architect  would  have  detected 
and  prevented,  or  would  have  detected  in  time  to  be  remedied. 
Peterson  v.  Rawson,  2  Bosw.,  234.  If,  in  consequence  of  a  failure 
to  bestow  such  care  and  attention,  the  building  is  not  constructed 

•=  Doty  v.  Miller,  43  Barb.,  529. 
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according  to  the  contract,  and  damages  result  to  his  employer  in 
consequence,  the  architect  will  forfeit  his  claim  to  compensation, 
notwithstanding  an  action  may  be  maintained  by  his  employer 
against  the  contractors  for  damages,  and  although  his  employer  has 
settled  in  full  with  such  contractors,  after  a  refusal  by  such  arch- 
itect to  give  them  the  certificates  required  by  the  contract,  as  a 
condition  to  their  right  of  claiming  payment.  J&.a 

Where  a  building  contract  provides  that  an  architect's  certificate 
of  a  fulfillment  of  the  work  according  to  the  terms  of  the  agree- 
ment, is  a  condition  precedent  to  the  right  to  recover  pay,  the 
general  rule  is,  that  the  certificate  must  be  produced  before  a 
recovery  can  be  had.  Ante,  111.  But  where  the  architect  unrea- 
sonably and  in  bad  faith,  refuses  to  give  the  certificate,  the 
builder  may  recover  upon  giving  other  proof  of  performance, 
whether  the  action  is  upon  the  building  contract,  or  upon  a 
quantum  meruit.  Thomas  v.  Fleury,  12  B.  P.  Smith,  26.b 

Printers  may  also  recover  a  compensation  for  services  rendered 
in  printing  books,  pamphlets,  magazines,  bills,  advertisements, 
and  any  other  matters  usually  printed,  or  which  they  may  be 
desired  to  print.  But,  there  are  a  few  exceptions  to  this  general 
rule,  for  a  printer  cannot  recover  a  compensation  for  printing  a 
grossly  immoral  and  obscene  work,  for  it  is  against  public  policy, 
decency  and  morals,  to  encourage  or  tolerate  the  publication  of 
such  works.  Poplett  v.  StocMale,  2  Oarr  &  Payne,  198.  No  action 
will  lie  for  the  price  of  libelous,  obscene,  or  immoral  prints. 
Fores  v.  Johnes,  4  Esp.  1ST.  P.  97.  JSor  can  the  first  publisher  of  a 
libelous  or  immoral  work,  maiutain  an  action  against  any  person 
for  publishing  a  pirated  edition  of  it.  StocMale  v.  Onwlvyn,  5  Barn 
&  Oress,  173 ;  S.  C,  2  Oarr  &  Payne,  163.  A  contract  by  the 
plaintiff  to  publish  the  defendant's  advertisements  in  a  paper 
published  in  a  Sunday  newspaper,  is  a  contract  to  do  an  act 
prohibited  by  the  statute,  and  the  stipulated  publication  price 
cannot,  therefore,  be  recovered  in  an  action.  Smith  v.  Wilcox,  19 
Barb.,  581 ;  S.  ft,  25  Barb.,  341 ;  S.  .ft,  10  E.  P.  Smith,  353. 

Clerics  engaged  in  every  kind  of  lawful  business  are  entitled  to 
recover  the  compensation  agreed  upon,  and  in  the  absence  of  an 
express  agreement,  they  may  recover  such  a  reasonable  compen- 
sation as  their  services  are  worth.  But  no  action  will  lie  for 
services  rendered  by  a  clerk  on  Sunday,  even  though  the  labor 
is  extra  work,  and  is  performed  upon  an  express  promise  to  pay 
for  it.  Watts  v.  Van  Ness,  1  Hill,  76.  ' 

Servants  and  day  laborers  constitute  a  very  large  proportion  of 
those  who  have  occasion  to  litigate  their  claims  for  compensation.  • 
The  general  right  to  recover  for  their  services  is  so  well  under- 
stood, that  little  need  be  said  upon  the  subject.  But  it  is 
important  to  remember  that  their  rights  under  a  general  hiring, 
and  those  which  exist  under  a  special  contract  may  be  essentially 
different,  since  the  contract  generally  governs  the  right  to  com- 
pensation, see  ante,  176.  The  statute  prohibits  the  exercise  of 
ordinary  labor  on  the  Sabbath,  and  therefore,  no  action  can  be 
(o)  Note  343.        (6)  Note  344. 
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maintained  for  labor  performed  on  that  day.  2  R.  S.,  936,  §  66, 
5th  ed.  The  statute,  however,  excepts  works  of  necessity  and  of 
charity,  and  also  those  persons  who  keep  Saturday  as  the  Sabbath. 

Teachers  may  recover  a  just  compensation  for  their  services 
from  those  persons  who  employ  them.  But  if  the  claim  is  made 
by  a  common  school  teacher,  the  plaintiff  must  show  that  he  or 
she  was  duly  licensed  as  a  teacher  at  the  time  the  services  were 
rendered.  Laws  of  1864,  ch.  555,  §  13,  subs.  5,  6,  7;  lb.,  §§  41, 
43;  and  see  Silvery.  Cummings,  7  Wend.,  181;  Finch  v.  Cleve- 
land, 10  Barb.,  290. 

The  teacher  of  a  select  or  private  school  may  recover  pay  for 
such  services  as  may  have  been  rendered,  and  the  amount  of  the 
recovery  will  be  such  as  has  been  expressly  agreed  upon,  or  in 
absence  of  an  express  agreement,  the  amount  will  be  such  as  the 
services  are  reasonably  worth.  Where  such  schools  undertake  to 
furnish  board,  lodging  and  instruction  for  the  scholars  attending, 
it  will  be  a  good  defense  to  an  action  upon  a  bill  for  tuition, 
board  and  lodging,  to  show  that  the  scholars  were  not  furnished 
with  sufficient  instructions,  board  and  lodging.  Clements  v.  May, 
7  Oarr.  &  Payne,  678.  But  the  defendant  in  an  action  to  recover 
for  tuition,  &c,  must  confine  himself  to  evidence  as  to  the  treat- 
ment of  the  scholars  sent  by  him,  and  he  will  not  be  permitted 
to  go  into  general  evidence  either  as  to  the  plaintiff's  mode  of 
conducting  the  school,  or  as  to  his  conduct  with  reference  to  other 
particular  boys.  lb.  The  jury  or  the  justice  sitting  in  their  place, 
may  find  from  the  evidence,  if  that  warrants  the  conclusion,  that 
the  plaintiff  is  not  entitled  to  recover  anything,  or  they  may  reduce 
the  amount  of  his  recovery  to  such  sum  as  may  be  reasonable 
and  just.  IT).  \ 

Authors  and  editors  are  entitled  to  recover  pay  for  their  services ; 
but  their  claims  are  regulated  and  controlled  by  the  same  general 
rules  which  relate  to  other  contracts  of  service.  And,  therefore, 
neither  an  author  nor  an  editor  can  recover  any  compensation  for 
writing  libelous  or  immoral  or  obscene  works  or  articles,  nor 
for  labor  performed  on  Sunday.  And  it  is  not  necessary  that  the 
plaintiff  should  be  an  author  or  an  editor  to  entitle  him  to  recover 
for  services  rendered  on  request.  And,  if  the  proprietors  of  a 
newspaper  publish  a  standing  notice,  which  requests  a  voluntary 
correspondence  containing  important  news,  and  promising  to  pay 
liberally  for  any  articles  which  may  be  furnished  and  used,  they 
will  be  compelled  to  pay  a  person  who  furnishes  such  articles  as 
are  published  by  such  proprietors  in  their  paper.  Babcock  v.  Ray- 
mond, 2  Hilt.,  61.  The  writer  of  such  an  article  is  competent  to 
testify  as  to  its  value ;  and  if  no  contradictory  evidence  is  given 
as  to  value,  the  evidence  so  given  will  be  conclusive  as  to  value. 
lb.  The  publication  of  such  an  article,  is  an  admission  that  it  is 
of  the  character  required  by  the  notice.  lb. 

Physicians  or  Surgeons  may  maintain  actions  for  the  recovery 
of  pay  for  their  labor,  services,  attendance  or  medicines.11  The 
old  law,  requiring  a  license  or  diploma  from  one  of  the  incorporated 
Wait        87  (a)  Notes  88,  337. 
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medical  societies  of  this  state,  2  E.  S.,  60,  §  16,  5th  ed.,  has  been 
repealed.  2  E.  S.,  66,  §  38,  Laws  1844,  ch.  275.  Every  person  is 
now  authorized  to  practice  without  such  license,  and  may  recover 
a  reasonable  compensation  for  the  services  rendered,  although 
he  is  not  a  regular  physician.  But,  the  persons  so  practicing,  are 
liable  to  all  the  penalties  and  responsibilities  which  are  applicable 
to  regularly  licensed  physicians. 

The  law  implies  a  promise  on  the  part  of  a  physician  or  surgeon, 
that  he  possesses  ordinary  skill,  and  that  he  will  discharge  his 
professional  duties  with  reasonable  and  ordinary  care  and  skill. 
Bellinger  v.  Craigue,  31  Barb.,  534.  If  he  does  not  possess  such 
skill,  or  if  he  neglects  to  use  it,  so  that  the  patient  is  not  benefited, 
or  is  in  fact  injured,  in  consequence  of  his  negligence,  or  his 
ignorance,  he  cannot  recover  any  thing  for  his  services,  but  will, 
on  the  contrary,  be  liable  to  an  action  for  the  damages  sustained. 
lb.  The  presumption  is,  in  the  absence  of  proof  of  negligence  or 
want  of  skill,  that  the  physician  is  skillful,  and  that  he  has  not 
been  negligent.  lb.  This  presumption  may,  however,  be  rebutted 
by  evidence  showing  ignorance  or  negligence  on  his  part.  lb. 

A  physician  or  surgeon  is  entitled  to  recover  for  the  services 
rendered  by  a  student  in  his  office,  in  attending  upon  the  patients 
of  such  physician  or  surgeon.  People  v.  Monroe  Com.  Pleas,  4 
Wend.,  200.  The  law  in  this  state  does  not  recognize  any  exclu- 
sive preference  for  any  particular  system  of  medicine,  or  for  any 
class  of  medical  practitioners.  Corsiv.  Maretzek,  4  E.  D.  Smith,  1. 
Every  person  is  entitled  to  practice  physic,  if  he  chooses,  subject 
to  punishment  for  a  misdemeanor,  if  he  is  guilty  of  gross  igno- 
rance, malpractice,  or  immoral  conduct.   lb.,  ante,  336. 

And  where  a  public  vocalist  agreed  with  an  opera  director,  to 
sing  at  his  concerts,  for  six  months,  at  a  stipulated  salary  per 
month,  but  providing  that  he  should  forfeit  one  month's  salary, 
for  a  failure  to  attend  any  performance,  unless  the  physician  ap- 
pointed by  such  director  for  the  establishment,  should  certify 
that  he  was  not  able  to  sing,  it  was  held,  that  the  stipulation  was 
binding  upon  the  vocalist,  notwithstanding  the  physician  ap- 
pointed, was  a  homeopathic  practitioner,  instead  of  a  regular 
physician.  lb. 

Clergymen.']  A  call  to  a  minister  which  is  signed  by  three  elders 
and  a  trustee  of  a  presbyterian  congregation,  is  the  act  of  the 
corporation,  and  not  that  of  the  officers  signing  the  call  who  are 
not  individually  liable  to  the  minister  for  the  payment  of  the 
salary  promised.  Paddock  v.  Brown,  6  Hill,  530.  But,  a  cler- 
gyman may  maintain  an  action  against  an  individual  who  has 
promised  to  pay  a  stipulated  sum  annually  for  his  services  in 
preaching.  Moore  v.  Fox,  10  Johns.,  244. 

Carriers.]  So,  common  carriers  may  maintain  an  action  to 
recover  pay  for  their  services,  and  see  ante,  346.  If  a  statute  pre- 
scribes the  amount  of  their  compensation,  they  cannot  recover 
more  than  the  sum  prescribed.  If  a  carrier  receives  grain  for 
transportation  upon  an  agreement  that  freight  is  to  be  paid  at 
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the  rate  of  a  specified  sum  per  bushel,  he  cannot  recover  for  any 
more  than  the  amount  due  upon  the  number  of  bushels  actually 
delivered.  Allen  v.  Bates,  1  Hilt.,  221.  But  when  an  agreement 
is  made  to  furnish  a  carrier  with  a  specified  quantity  and  quality 
of  freight  which  is  not  done,  the  carrier  will  be  entitled  to  recover 
such  damages  as  he  has  sustained  in  consequence  of  the  failure 
to  furnish  the  freight.  Shannon  v.  Comstoclc,  21  Wend.,  457.  A 
contract  by  a  carrier  that  he  will  transport  and  deliver  goods  at  a 
specified  place  by  a  given  day,  or  in  default  thereof  will  deduct 
a  specified  sum  from  the  freight  for  every  day  that  the  goods  are 
delayed  beyond  the  agreed  time,  is  a  valid  contract,  and  it  will  be 
enforced  against  the  carrier.  Harmony  v.  Bingham,  2  Kern.,  100. 
If  a  carrier  in  violation  of  such  an  agreement,  refuses  to  deliver 
the  goods  without  the  payment  of  the  full  freight,  and  the  owner 
for  the  purpose  of  obtaining  possession  of  his  property,  pays  the 
full  sum  under  protest,  he  may  recover  back  from  the  carrier  the 
amount  of  such  overpayment  because  it  was  hot  a  voluntary  pay- 
ment, lb.  Where  there  is  an  express  agreement  as  to  the  amount 
of  freight  to  be  paid,  the  agreement  will  control.  But,  if  there 
is  no  such  agreement,  the  carrier  may  recover  such  sum  as  is 
reasonable,  which  may  be  ascertained  by  the  usages  of  trade  and 
the  circumstances  of  the  case.  If  property  is  carried  gratuitously 
or  against  the  will  of  the  owner,  no  action  will  lie  for  freight. 
Schureman  v.  Withers,  Anthon's,  N.  P.,  166. 

The  goods  must  not  only  be  transported  to  the  place  specified, 
but  they  must  be  delivered  before  an  action  will  lie  by  the  carrier. 
Ante,  352 ;  Rowland  v.  Miln,  2  Hilt.,  150.  When  the  transporta- 
tion is  by  water,  the  proper  place  of  delivery  is  on  the  wharf,  upon 
due  notice  to  the  consignee  of  the  time  and  place  of  delivery.  lb. 

If  the  consignee  is  absent,  dead  or  cannot  be  found  after  due 
efforts,  or  if  he  refuses  to  receive  them,  the  carrier  to  discharge 
himself  from  responsibility  must  place  them  in  store  with  a  re- 
sponsible person,  at  the  risk,  cost  and  charge  of  the  owner.  lb. 

But,  if  a  delivery  is  prevented  by  the  neglect  or  default  of  the 
owner,  or  by  his  willful  acts,  the  carrier  will  be  entitled  to  his 
compensation.  lb. 

The  claim  of  a  carrier  may,  however,  be  diminished  or  entirely 
destroyed,  if  from  his  negligence  or  want  of  skill  the  goods  are 
deteriorated  in  value  to  the  amount  which  authorizes  such  reduc- 
tion or  discharge  of  his  claim.  When  property  is  carried  a  part 
of  the  distance  agreed  upon,  and  it  is  then  voluntarily  accepted 
by  the  owner  before  the  completion  of  the  journey,  the  carrier  is 
entitled  to  recover  pro  rata  for  the  distance  which  he  carried  such 
property.  Rowland  v.  Miln,  2  Hilt.,  150.  An  intermediate  con- 
signee may  lawfully  refuse  to  pay  freight  to  a  carrier  who  has 
lost  or  converted  a  part  of  the  goods  delivered  to  him  for  trans- 
portation, where  such  carrier  refuses  to  allow  and  deduct  the  value 
of  the  property  so  lost  or  converted.  Davis  v.  Pattison,  10  E.  P. 
Smith,  317.  No  contract  for  the  payment  of  freight  for  a  part 
of  the  property  delivered  will  be  implied  in  such  a  case.  lb.    An 
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intermediate  assignee  is  authorized  by  virtue  of  his  character,  to 
adjust  and  recover  the  damages  which  result  from  a  loss  of  a 
part  of  the  property.  lb. 

Manufacturers  and  mechanics  of  every  description,  are  entitled 
to  such  compensation  for  their  labor  as  may  be  agreed  upon ;  and 
in  the  absence  of  any  special  agreement,  to  such  sum  as  it  is 
reasonably  Worth ;  and  they  may  maintain  actions  for  the  recovery 
of  such  compensation.  But,  they  are  also  subject  to  the  general 
rules  of  law  which  require  skill  and  diligence  on  their  part ;  and 
they  are  also  liable  for  the  injuries  which  result  from  their  want 
of  skill,  or  from  their  negligence  in  the  performance  of  the  labor. 

The  rights  and  duties  of  mechanics  will  be  more  fully  discussed 
in  an  other  place.     See  Bailments,  ante,  335. 

"Officers.']  A  Justice  of  the  Peace,  or  a  Sheriff  or  Constable,  may 
recover  his  fees  against  the  party  whose  process  he  serves,  or 
at  whose  request  the  service  is  performed.  Where  the  action 
in  which  a  sheriff  renders  services,  is  in  a  court  of  record,  he  may 
demand  and  recover  his  fees  of  the  attorney  who  employed  him, 
or  who  issued  the  process  which  he  executes.  Adams  v.  Hopkins, 
5  Johns.,  252;  Ousterhout  v.  Day,  9  Johns.,  114;  Judson  v.  Gray, 
1  Kern.,  408.  But  a  sheriff  cannot  maintain  an  action  for  fees  in 
making  an  arrest  which  is  void,  because  of  the  exemption  of  the 
party  arrested,  from  arrest.  Wragg  v.  Swart,  10  Johns.,  93. 

A  referee  who  is  appointed  by  a  court  of  record,  may  maintain 
an  action  against  the  party  who  takes  up  his  report.  But  he 
cannot  maintain  an  action  for  his  fees  against  the  attorney  on 
either  side  of  the  case.  Judson  v.  Gray,  1  Kern.,  408. 

The  rights  of  a  witness  as  to  fees,  and  his  duty  in  obeying  a 
subpoena,  have  been  elsewhere  explained.  See  title  Witness. 
Where  a  committee  is  appointed  at  a  public  meeting  for  the 
purpose  of  carrying  into  effect  the  object  of  such  meeting, 
the  committee  will  be  personally  liable  for  the  payment  of  any 
laborers  whom  they  may  employ  in  the  business.  McCa/rtee  v. 
Chambers,  6  Wend.,  649. 

Teachers.]  Actions  are  sometimes  brought  by  common  school 
teachers  for  the  recovery  of  their  wages.  And  in  such  actions, 
the  judgment,  if  one  is  recovered  by  the  plaintiffs,  is  rendered 
against  the  trustees  as  individuals,  but  the  amount  is  afterwards 
allowed  to  them  in  their  official  accounts.  3  R.  S.,  776,  §  121,  5th 
ed.  Contracts  made  by  trustees  of  a  school  district  for  the 
employment  of  teachers  are  binding  and  enforceable  against  their 
successors  in  office.  Silver  v.  Cummings,  7  Wend.,  181.  The  gen- 
eral duties  of  trustees  of  school  districts  are  specified  by  statute. 
3  R.  S.,  114,  &c,  5th  ed. 

A  promissory  note  which  is  made  and  given  by  trustees  to  a 
school  teacher  for  wages  earned  by  him  in  the  employment  of  the 
district  as  teacher,'  is  within  the  scope  of  this  power.  Horton  v. 
Garrison,  23  Barb.,  176.  Where  a  note  is  thus  made  by  trustees 
and  delivered  to  the  teacher,  and  the  note  on  its  face  shows  that 
it  was  given  for  the  services  of  the  payee  as  a  teacher,  and-  the 

(o)  Note  345. 
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trustees  sign  the  note  officially  as  trustees,  the  payee  by  accept- 
ing the  note,  impliedly  admits  that  it  was  the  intention  of  the 
trustees  to  bind  the  district  instead  of  themselves  personally,  and 
therefore,  the  trustees  cannot  be  held  personally  liable  upon  the 
note,  where  none  of  those  trustees  are  in  office  at  the  time  when 
the  action  is  commenced.  lb.  The  action  in  such  a  case  ought 
to  be  brought  against  the  trustees  in  office,  as  successors,  &c.  lb. 

It  is  a  general  rule  in  relation  to  trustees,  that,  in  the  exercise 
of  their  authority  as  officers,  all  must  concur  in  its  exercise,  or 
that  all  must  meet  and  consult,  and  a  majority  act;  but  it  is  sub- 
ject to  the  necessary  qualification,  that  if  one  is  notified  and 
refuses,  it  is  the  same  as  though  he  had  attended  and  had  dis- 
sented from  the  act  of  the  majority.  IT).;  and  see  McCoy  v.  Cur- 
tice, 9  Wend.,  17.  The  case  of  Whitford  v.  Scott,  14  How.,  302,  is 
opposed  to  this  doctrine.  There  are  cases  in  which  the  district 
is  liable  although  all  the  trustees  did  not  act  together,  nor  pre- 
tend to  do  so.  In  one  case,  an  action  was  brought  by  the  plaintiff 
for  the  recovery  of  wages  as  a  school  teacher.  The  plaintiff  was 
employed  by  one  of  the  trustees  only,  after  consulting  the  others 
separately,  and  obtaining  their  permission  to  hire  the  plaintiff  to 
teach  for  six  weeks.  All  three  of  the  trustees,  as  well  as  the  inhabi- 
tants of  the  district  generally,  sent  their  children  to  the  school 
during  this  time;  and  after  teaching  the  full  time,  the  teacher 
brought  an  action  against  the  trustees  of  the  district  for  the 
recovery  of  her  wages,  and  she  was  held  to  be  entitled  to  recover. 
Fister  v.  La  Rue,  15  Barb.,  323;  and  see  Finch  v.  Cleveland,  10 
Barb.,  291,  297,  298. 

When  a  teacher  has  been  hired  to  teach  for  a  specified  term, 
and  he  holds  a  proper  and  legal  certificate  of  qualification,  the 
trustees  cannot  legally  dismiss  such  teacher  without  cause,  and 
against  his  consent,  before  the  expiration  of  the  time  specified  in 
his  contract.  lb.;  Finch  v.  Cleveland,  above. 

Under  §  37  of  ch.  480  of  Laws  of  1847,  amendatory  of  the 
Eevised  Statutes  in  relation  to  "public  instruction,"  a  town 
superintendent  of  common  schools  had  no  power  to  annul  a  cer- 
tificate given  by  his  predecessor  to  a  person  engaged  in  teaching 
a  school,  without  giving  at  least  ten  days'  previous  notice  in  writ- 
ing, to  such  teacher  and  to  the  trustees  of  the  school  district  in 
which  he  is  teaching.  lb.  The  object  of  the  statute  in  requiring 
notice,  was  to  fulfill  the  great  requirement  of  justice,  that  no  man 
shall  be  condemned  unheard.  lb. 

And  under  the  present  school  laws,  a  school  commissioner  has 
no  power  to  annul  a  certificate,  upon  any  charge  affecting  the 
moral  character  of  the  teacher,  until  a  reasonable  notice  and 
opportunity  for  defense  have  been  given  to  such  teacher.  Laws 
1864,  ch.  555,  §  13,  sub.  7. 

Under  the  old  system  of  licenses  by  town  superintendents,  a 
town  superintendent  in  one  case  refused  to  examine  a  female  who 
applied  for  examination  as  a  teacher,  on  the  ground  that  hei 
moral  character  was  not  good;  and  his  refusal  to  examine  was 
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not  limited  merely  as  to  moral  character,  but  also  as  to  her  le  arn- 
iug  and  ability  to  teach  a  common  school.  The  applicant 
appealed  to  the  state  superintendent,  who  examined  as  to  her 
moral  character,  and  decided  that  it  was  good  and  sufficient,  and 
he  directed  the  town  superintendent  to  examine  her  in  relation  to 
her  qualifications  as  a  teacher  of  common  schools,  and  if  she  was 
found  qualified  in  other  particulars  than  that  of  moral  character, 
that  be  should  license  her  accordingly.  The  town  superintendent 
then  examined  her,  and  found  that  she  was  duly  qualified  as  to 
learning  and  ability  to  teach  a  common  school,  and  he  offered 
her  a  certificate  to  that  effect,  but  he  declined  to  certify  as  to  her 
moral  character;  and  the  court  held,  that  the  town  superintend- 
ent had  done  all  that  could  legally  be  required  of  him.  People  v. 
Masters,  21  Barb.,  252. 

The  Laws  of  1858,  chap.  151,  §  6,  which  authorize  the  electors 
of  a  school  district  to  determine  whether  there  shall  be  one  or 
three  trustees,  does  not  authorize  the  district  to  select  two  trustees 
and  act  with  them.  Harding  v.  Head,  35  Barb.,  35. 

SECTION  V. 

WORK,    LABOR   AND   MATERIALS   FURNISHED. 

When  labor  is  performed  upon  an  agreement  or  understanding 
that  the  workman  is  also  to  furnish  materials,  the  contract  is  in 
many  respects  similar  to  that  of  a  contract  for  labor  and  services. 
But,  it  is  also  somewhat  similar  to  that  of  a  contract.of  sale,  so 
far  as  it  relates  to  the  materials  furnished.  It  is  held,  however 
that  the  contract  is  in  strictness  a  contract  of  hiring,  and  not  that 
of  a  sale  of  goods.  An  agreement,  therefore,  by  a  mechanic,  to 
do  the  carpenter  work  and  turning,  for  buildings  which  are  to  be 
erected  upon  the  lands  of  another  person,  according  to  a  parti- 
cular plan  and  specifications,  and  to  be  paid  for  the  materials 
therefor,  is  a  contract  of  hiring,  and  not  a  sale  of  goods.  Court- 
right  v.  Stewart,  19  Barb.,  455.  An  agreement  by  a  mechanic  to 
make  and  deliver  patterns,  and  to  furnish  the  materials  therefor, 
is  a  contract  for  work,  labor  and  materials,  and  not  a  contract  of 
sale.  Prince  v.  Down,  2  E.  D.  Smith,  525.  The  same  rule  applies 
where  a  tailor  takes  a  measure  for  a  suit  of  clothes,  and  he  agrees 
for  a  fixed  price  to  cut  and  make  the  suit  and  furnish  the  mate- 
rials, lb.  In  either  case  the  proper  complaint  is  for  work,  labor 
and  materials,  instead  of  that  for  goods  sold.  lb. 

Where  there  is  a  special  contract  for  work,  labor  and  materials, 
by  which  the  work  is  to  be  done  within  a  specified  time,  or  in  a 
certain  manner,  or  the  materials  are  to  be  of  a  particular  charac- 
ter, the  contract  must  be  fully  and  substantially  performed  like 
any  other  special  contract,  or  there  cannot  be  any  recovery  of 
the  price  specified.  Atkinson  v.  Collins,  30  Barb.,  430 ;  S.  C,  18 
How.,  235 ;  9  Abb.,  353 ;  ante,  176,  &c. 

Where  the  contract  for  the  performance  of  work  and  labor  is 
in  writing,  and  it  contains  special  conditions  which  are  to  be 
performed,  the  laborer,  in  an  action  to  recover  for  his  services, 
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must  state  the  substance  of  the  contract  in  his  complaint,  and 
he  must  also  allege  its  conditions  and  a  compliance  with  them, 
which  allegations  must  be  proved  ou  the  trial,  if  issue  is  taken 
upon  them,  or  he  cannot  recover.  Adams  v.  Mayor  of  New  York, 
4  Duer,  295. 

If  such  contract  requires  that  a  certificate  of  the  performance 
of  the  work  is  to  be  given  by  some  officer  or  other  person,  as  a 
condition  entitling  the  laborer  to  claim  a  stipulated  payment,  the 
giving  of  such  certificate  by  the  person  named,  and  in  the  form 
and  terms  prescribed,  is  a  condition  precedent  to  a  right  of 
action.  II.  When  a  contract  required  the  work  upon  certain 
houses  to  be  done  in  strict  accordance  and  conformity  in  all 
respects  with  the  specification  for  said  buildings ;  which  specifica- 
tion was  annexed,  and  final  payment  was  to  be  made  when  the 
owner  should  receive  from  the  architect  his  certificate  that  the 
work  was  fully  and  completely  finished  according  to  the  specifica- 
tion, it  was  held  that  a  certificate  of  the  architect  that  the  houses 
were  finished  in  such  a  manner  that  he  would  accept  them  if  he 
were  the  owner,  and  that  he  was  satisfied  as  to  the  work  and 
materials,  was  not  sufficient  to  authorize  a  recovery  of  the  price. 
Smith  v.  Briggs,  3  Denio,  73 ;  and  see  Martin  v.  Leggett,  4  E.  D. 
Smith,  255 ;  Smith  v.  Brady,  3  E.  P.  Smith,  173 ;  Cunningham  v. 
Jones,  6  E.  P.  Smith,  486 ;  ante,  111.  But  if  such  certificate  is 
given,  and  there  is  neither  fraud  nor  palpable  mistake,  the  certi- 
ficate will  be  conclusive  upon  the  parties,  and  it  will  entitle  the 
contractor  to  recover  without  any  other  proof  of  the  actual  per- 
formance of  the  work.  Adams  v.  Mayor  of  New  YorJc,  4  Duer, 
295 ;  and  see  Bloodgopd  v.  Ingoldsby,  1  Hilt.,  388. 

If  it  is  shown  that  the  contractor  has  made  an  application  to 
the  proper  architect  for  the  requisite  certificate,  and  that  he  has 
obstinately  and  unreasonably  refused  to  certify,  it  would  be  proper 
for  the  plaintiff  to  give  other  evidence  which  shows  performance 
and  a  right  to  recover.  Thomas  v.  Fleury,  12  E.  P.  Smith,  26, 
ante,  688 ;  Smith  v.  Brady,  3  E.  P.  Smith,  176,  Opinion  of  Court ; 
and  United  States  v.  Robeson,  9  Peters,  319,  there  cited. 

If  such  a  contract  has  been  fully  performed,  the  contractor 
need  not  declare  specially  upon  the  agreement,  but  may  declare 
upou  the  common  counts  for  work,  labor  and  materials.  Farron  v. 
Sherwood,  3  E.  P.  Smith,  227. 

A  contract  for  work  and  materials  will  be  properly  performed, 
although  the  contractor  has  done  more  labor,  and  furnished  more 
materials  than  the  contract  required;  and  he  will  be  entitled  to 
recover  the  contract  price,  unless  it  is  shown  that  such  excess 
was  detrimental  to  the  object  for  which  the  work  was  designed, 
or  unless  it  renders  the  thing  essentially  different  from  that  con- 
templated. Turner  v.  Haight,  2  E.  P.  Smith,  465. 

Where  a  contractor  agrees  to  accept  a  bond  and  mortgage  upon 
the  premises  upon  which  he  has  worked,  and  for  which  he  has 
furnished  materials,  as  a  security  for  a  part  of  his  pay,  and  he 
agrees  that  such  bond  and  mortgage  shall  run  one  year  from  the 
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time  the  work  is  finished,  and  the  bond  and  mortgage  given,  he 
cannot  maintain  an  action  for  the  recovery  of  the  price  of  ^such 
work,  &c,  until  the  expiration  of  the  year,  unless  the  owner  has 
refused  to  give  such  bond  and  mortgage,  upon  a  proper  demand, 
or  he  is  in  default  in  that  respect,  after  the  work  was  completed. 
Hartman  v.  Proud/it,  6  Bosw.,  192. 

Where  a  surety  is  given  for  the  performance  of  a  specified  work, 
if  any  material  alterations  of  the  agreement  relating  to  such  work 
are  made,  without  the  consent  of  the  surety,  that  will  discharge 
him  from  all  liability.  (Hies  v.  Crosby,  5  Bosw.,  389. 

SECTION  VI. 

MONET   LENT   AND   ADVANCED. 

It  is  a  rule  of  general  application,  that  money  lent  and  advanced 
by  one  person  to  an  other,  at  his  request,  and  for  his  uses  or 
purposes,  will  sustain  an  action,  in  favor  of  such  lender,  against 
the  borrower.  The  exceptions  to  the  rule  are  few,  and  they  relate 
to  such  cases  as  are  in  violation  of  some  rule  of  law  or  of  public 
policy.  The  money  need  not  be  advanced  to  the  person  who  is 
liable  to  pay  it;  for,  if  A.  requests  B.  to  advance  money  to  0., 
aud  the  money  is  accordingly  advanced,  this  will  be  treated  as  a 
loan  to  A.,  although  0.  was  the  actual  recipient  of  it.  Harris  v. 
Huntbach,  1  Burr.,  373.  An  advance  to  a  constable  who  has 
criminal  process  to  serve,  which  was  procured  by  the  person 
advancing  the  money,  is  a  loan,  and  the  lender  may  recover  the 
amount  of  the  constable,  notwithstanding  the  latter  may  have 
traveled  to  a  distant  place  to  serve  such  process.  Parker  v.  New- 
land,  1  Hill,  87.  The  constable  has  no  claim  against  the  party 
procuring  such  process ;  his  claim  is  against  the  county.  lb. 

Where  it  is  shown  that  one  person  received  money  from  an 
other,  and  no  explanatory  evidence  is  given,  the  legal  presumption 
is,  that  it  was  delivered  as  a  payment,  and  not  by  way  of  a  loan. 
Morse  v.  Bogert,  4  Denio,  108;  S.  C,  1  Oomst.,  377.  But  where 
it  was  shown  that  a  witness  applied  to  the  defendant,  and  asked 
him  if  he  had  had  auy  money  of  the  plaintiff,  and  that  the  defend- 
ant replied  that  he  had  had  twenty  dollars  of  him;  and  that  to 
this  response,  the  witness  said,  that  the  plaintiff  told  him  to  speak 
to  defendant  about  it,  to  which  the  defendant  made  no  reply,  but 
turned  and  walked  away ;  this  was  held  to  be  sufficient  evidence 
of  a  loan  to  be  submitted  to  a  jury,  and  that  their  finding  for  the 
plaintiff  was  conclusive.  lb.  Where  a  draft  is  issued  by  a  bank 
of  this  state,  which  is  void  because  it  was  issued  in  violation  of  a 
statute  of  this  state,  and  a  corporation  of  an  other  state  advances 
the  money  upon  it,  in  good  faith,  such  corporation  may  recover 
the  money  advanced,  from  the  person  who  received  it  in  exchange 
for  such  draft.  Bank  of  CMllicothe  v.  Dodge,  8  Barb.,  233.  In 
such  a  case,  ignorance  of  the  laws  of  this  state,  by  the  officers  of 
the  corporation,  is  ignorance  of  fact,  not  of  law.  lb. 

Money  lent  to  one  partner  of  a  firm  for  the  use  of  the  partner- 
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ship,  is  a  proper  case  of  money  lent  and  advanced  to  all  of  the 
partners.  Wright  v.  Hooker,  6  Seld.,  51. 

In  an  action  for  money  lent,  it  is  not  a  sufficient  answer  to 
show  that  the  defendant  has  given  his  check  to  the  plaintiff  for 
the  amount,  unless  it  shows  that  the  check  has  been  negotiated 
to  a  third  person,  who  owns  or  claims  to  own  it.  Stracy  v.  Ste- 
vens, 4  Duer,  668.  So,  the  mere  giving  of  a  negotiable  promissory 
note,  and  its  indorsement  to  a  third  person,  does  not  constitute  a 
defense  to  an  action  for  the  money  lent,  where  the  plaintiff 
claims  that  such  note  has  been  re-transferred  to  himself.  Burdick 
v.  Green,  15  Johns.,  247;  Hughes  v.  Wheeler,  8  Cow.,  77.  If 
money  is  lent,  and  the  borrower  obtains  an  extension  of  the  time 
for  payment,  by  means  of  fraud,  such  fraud  will  vitiate  the  ex- 
tension, and  the  money  may  be  immediately  recovered.  French 
v.  White,  5  Duer,  254. 

A  written  acknowledgement  of  a  loan,  accompanied  by  an 
undertaking  to  repay  it,  cannot  be  read  in  evidence,  unless 
stamped  as  a  promissory  note.  Graham  v.  Cox,  2  Oar.  &  Kir. 
E".  P.,  702.  And  in  an  action  by  assignees,  proof  that  a  check  for 
a  certain  sum  in  the  defendant's  favor  was  drawn  by  the  assignor 
upon  his  banker,  and  that  the  amount  was  placed  by  them  to  the 
defendant's  credit,  is  not  sufficient  evidence  to  carry  the  case  to 
the  jury,  as  evidence  of  a  loan  of  money  to  the  defendant  by  such 
assignors.  lb. 

The  plaintiff  sued  the  defendant,  who  was  a  commercial 
traveler,  and  who  was  authorized  to  deduct  certain  sums  out  of 
moneys  which  he  might  collect  for  the  plaintiff;  which  sums  were 
to  be  repaid  out  of  the  commissions  received  by  the  defendant 
from  his  other  employers,  and  it  was  held  that  the  plaintiff  was 
entitled  to  recover  for  money  lent.  Shepherd  v.  Philips,  2  Oar.  & 
Kir.  IS.  P.,  722. 

Money  which  is  lent  for  the  purpose  of  being  employed  for  an 
object  or  purpose,  which  is  in  violation  of  a  statute,  or  which  is 
illegal  at  common  law,  cannot  be  recovered  back.  See  title  Ille- 
gality, &c.  But  where  a  bank  issues  a  draft,  which  is  void  be- 
cause it  violates  a  statute,  prohibiting  the  issues  of  bills  or  notes 
not  payable  on  demand,  that  will  not  prevent  the  holder  of  such 
draft,  who  advanced  the  money  to  such  bank,  from  recovering 
the  money  advanced,  either  upon  the  basis  of  the  contract  of 
loan,  treating  them  as  valid,  and  rejecting  the  illegal  security, 
or  upon  a  disaffirmance  of  the  contract,  as  for  money  had  and 
received.  Oneida  Bank  v.  Ontario  Bank,  7  E.  P.  Smith,  490.  The 
right  of  action  for  the  money  may  be  transferred  by  a  sale  and 
indorsement  of  such  draft,  although  that  may  be  held  to  be 
void.  lb. 

A  firm  is  not  liable  for  advances  which  are  made  to  a  mere 
agent,  although  he  may  have  a  partial  interest  in  the  profits  of 
particular  transactions,  when  it  is  not  shown  that  the  money  was 
advanced  on  account  of  the  partnership*  or  for  its  benefit.  Porter 
V.  Lolach,  2  Bosw.,  188. 
Wait    88 
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Where  money  was  lent  to  the  defendant,  upon  his  giving  the 
indorsed  note  of  a  third  person  as  security  therefor,  and  such 
note  was,  at  maturity,  surrendered  to  the  borrower,  at  his  re- 
quest, and  upon  his  promise  to  substitute  an  other  note  of  a 
specified  character  in  its  place,  which  he  refused  to  do,  it  was 
held  that  an  action  might  be  maintained  against  him  upon  the 
original  loan.  Westcott  v.  Keeler,  4  Bosw.,  564.  Such  a  cause  of 
action  is  assignable,  and  the  action  may  be  brought  in  the  name 
of  the  assignee.  Io. 

Where  a  commission  merchant  makes  advances  upon  the  faith 
of  goods  which  are  consigned  to  him  for  sale,  he  must  rely,  in 
the  first  place,  upon  the  proceeds  of  the  sales  of  those  goods  for 
his  reimbursement,  and  he  must  show  that  fund  to  be  insuffi- 
cient before  he  can  recover  the  amount  from  the  consignor  per- 
sonally. Gihon  v.  Stanton,  5  Seld.,  476;  Mottram  v.  Mills,  2 
Sandf.,  189;  ante,  254. 

SECTION  VII. 

MONET  PAID,    LAID   OUT   AND   EXPENDED,    &0. 

'  Where  one  person  pays  money  for  an  other,  upon  his  actual 
request,  for  a  lawful  purpose,  the  right  to  recover  the  sum  paid, 
is  so  plain,  that  no  authorities  need  be  cited  in  support  of  the 
principle.  But,  there  are  numerous  cases  in  which  there  is  a 
legal  liability  for  the  repayment  of  money  paid,  although  no 
actual  request  was  made.  In  such  cases,  however,  the  right  of 
recovery  is  controlled  by  well  settled  rules  of  law.  If  the  plain- 
tiff can  show  that  the  defendant  actually  requested  the  plaintiff 
to  pay  the  money,  or,  that  he  requested  the  plaintiff  to  become 
his  surety,  or  other  security,  so  that  he  was  legally  compellable  to 
pay  the  amount,  or,  that  he  omitted  the  discharge  of  some  legal 
duty  which  he  was  bound  to  discharge,  but  which  he  omitted,  so 
as  to  justify  the  plaintiff's  payment,  in  these,  and  similar  cases, 
the  plaintiff  may  recover  of  the  defendant  the  amount  so  paid ; 
though,  in  the  latter  class  of  cases,  the  amount  must  be  a  just 
and  a  reasonable  one. 

Where  the  plaintiff  indorsed  a  note  for  the  accommodation  of 
one  L.,  who  then  loaned  it  to  the  defendant,  for  his  accommo- 
dation, and  at  his  request,  upon  his  promise  to  pay  it  at  maturity, 
and  the  defendant  negotiated  it  at  a  bank,  but  afterwards 
neglected  to  pay  it ;  it  was  held  that  the  plaintiff  was  entitled  to 
recover  of  the  defendant,  the  amount  which  the  plaintiff  was 
compelled  to  pay  to  the  bank,  upon  a  judgment  obtained  by  it 
against  the  plaintiff  upon  such  note.  Neass  v.  Mercer,  15  Barb., 
318.  In  such  a  case,  the  note  does  not  become  a  valid  security 
until  negotiated;  and  when  that  is  done,  the  law  implies  a 
promise  by  the  defendant  to  repay  the  sum  which  the  indorser  is 
compelled  to  pay,  as  well  as  a  sum  sufficient  to  cover  the  costs 
and  expenses  paid.  Io.;  Mwood  v.  Deifendorf,  5  Barb.,  399,  413 ; 
Balcer  v.  Martin,  3  Barb.,  635. 
But  a  surety  has  no  right  to  incur  any  unnecessary  costs  and 
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expenses,  and  then  claim  to  recover  them  of  the  principal.  Holmes 
v.  Weed,  24  Barb.,  546.  Putting  in  a  useless  and  unjust  defense, 
and  failing  to  sustain  it,  is  an  instance  in  which  the  surety  will 
be  precluded  from  recovering  from  his  principal  any  thing  except 
the  principal  sum,  interest  thereon,  and  the  costs  of  a  default.  lb. 
Where  one  person  becomes  a  surety,  or  an  indorser  for  an 
other,  at  his  request,  the  law  will  imply  a  promise  on  the  part  of 
the  person  making  such  request,  to  pay  all  sums  which  such 
surety  or  indorser  is  compelled  to  pay  in  consequence  of  becoming 
such  surety  or  indorser.  The  principal,  by  making  such  a 
request,  places  the  surety  in  a  condition  which  will  compel  him 
to  pay  the  demand,  if  the  principal  omits  to  do  so,  and  the  request 
to  become  surety,  is  a  request  to  pay,  if  the  principal  fails  to  dis- 
charge the  debt.  It  is  an  equitable  principle  of  very  general 
application,  that  where  one  person  is  in  the  situation  of  a  mere 
surety  for  an  other,  whether  he  became  so  by  actual  contract  or 
by  operation  of  law,  if  he  is  compelled  to  pay  the  debt  which  the 
other  in  equity  and  justice  ought  to  have  paid,  he  is  entitled  to 
relief  against  the  other,  who  was  in  fact  the  principal  debtor. 
Hunt  v.  Amidon,  4  Hill,  345,  348,  349."  A  contract  to  indemnify, 
is  not  implied,  where  there  is  an  express  agreement  of  an  other 
kind. 

And  where  two  persons  agree  to  exchange  their  notes  of  equal 
amount,  and  that  each  shall  pay  the  note  made  by  himself,  there 
will  not  be  any  implied  contract  by  the  payee  of  either  note  to 
indemnify  the  maker.  Wooster  v.  Jenkins,  3  Denio,  187.  Where 
notes  were  thus  exchanged,  and  then  negotiated,  and  at  maturity 
me  of  the  makers  took  up  his  note,  and  also  made  payments 
upon  the  other  note,  which  was  made  by  himself;  it  was  held 
that  he  could  not  maintain  an  action  against  the  other  exchang- 
ing party  for  the  moneys  which  he  had  so  paid  upon  his  own 
note.  lb. 

The  general  rule  is,  that  the  plaintiff  must  have  paid  money  to 
entitle  him  to  recover  for  money  paid,  &c.  Gumming  v.  HacMey, 
8  Johns.,  202.  And  where  a  surety  merely  gave  his  bond  in  dis- 
charge of  his  liability  as  indorser  for  the  defendants,  this  was  held 
to  be  insufficient  to  maintain  an  action  for  money  paid.  lb.  Tay- 
lor v.  Higgins,  3  Bast,  269. 

Where  arbitrators  award  that  their  fees  shall  be  paid  by  one  of 
the  parties,  the  other  party  cannot  recover  such  fees  in  the  action 
upon  the  award,  without  showing  that  he  has  made  actual  pay- 
ment of  them.  A  mere  liabilty  to  pay,  will  not  give  a  right  of 
action.  Piatt  v.  Smith,  14  Johns.,  368.b 

The  rule  is  not  inflexible,  that  money  must  be  paid  to  sustain 
an  action,  for  if  a  surety  pays  a  debt  with  property,  and  the  debt 
is  thus  discharged,  this  will  be  equivalent  to  a  payment  in  money. 
Ainslie  v.  Wilson,  7  Oow.,  662 ;  Bonney  v.  Seely,  2  Wend.,  481. 
But  in  such  cases,  the  surety  cannot  recover  more  than  the  amount 
paid;  and  it  will  be  competent  for  the  defendant  to  show  the 
value  of  the  property  delivered  in  discharge  of  such  debt,  for 

(a)  Note  346.        (6)  Note  347. 
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the  value  of  that  property,  and  not  the  amount  of  the  debt,  is  the 
measure  of  damages,  if  the  property  is  worth  less  than  the  amount 
of  the  debt.  II.  So,  where  a  debt  is  discharged  upon  the  execu- 
tion and  delivery  of  a  negotiable  promissory  note  which  is  given  by 
the  surety,  and  accepted  as  payment,  this  will  sustain  an  action 
for  money  paid.  Gumming  v.  Hackley,  8  Johns.,  202 ;  Barclay  v 
Goocli,  2  Esp.  N".  P.,  571.  This  action  lies  in  cases  in  which  the 
plaintiff  is  compelled  to  pay  money,  in  consequence  of  the  wrong- 
ful act  of  the  defendant.  And  where  a  bill  of  exchange,  which 
had  been  accepted  by  the  plaintiff,  was  deposited  by  A.  with  the 
defendant  as  a  security  for  a  bill  of  goods  sold  to  A.,  although 
the  plaintiff  had  not  received  any  value,  and  A.  afterwards  paid 
for  the  goods,  and  demanded  the  bill  of  the  defendant,  who 
refused  to  give  it  up,  but  indorsed  it  to  B.  for  value,  who  sued 
the  plaintiff  thereon  and  recovered ;  it  was  held  that  the  plaintiff 
was  entitled  to  recover  of  the  defendant  the  amount  of  such  bill, 
as  for  money  paid  to  his  use.  Bleaden  v.  Charles,  7  Bing.,  246. 
Again,  A.  having  accepted  a  bill  drawn  upon  him  by  B.  for  money 
lent  by  B.  to  A.,  compounds  with  B.  and  his  other  creditors,  and 
pays  the  composition.  An  indorsee  of  the  bill  afterwards  sues 
A.,  and  compels  him  to  pay  the  amount  with  interest  and  costs, 
A.  may  recover  the  amount  from  B.,  as  money  paid  to  B.'s  use. 
Hawley  v.  Beverly,  6  Man.  &  Grang.,  221. 

The  plaintiff  must  show  that  there  was  an  actual  request  by 
the  defendant  to  pay  the  money,  or  that  the  money  was  paid  in 
discharge  of  some  liability  which  the  plaintiff  had  taken  upon 
himself  by  the  defendant's  authority.  Bowlby  v.  Bell,  3  Man., 
Grang.  &  Scott,  284,  293.  If  a  party  authorizes  a  broker  to  buy 
shares  for  him  in  a  particular  market,  where  the  usage  is,  that, 
when  a  purchaser  does  not  pay  for  his  shares  within  a  given  time, 
the  vendor,  giving  the  purchaser  notice,  may  resell  and  charge 
him  with  the  difference,  and  the  broker  acting  under  the  autho- 
rity buys  at  such  market  in  his  own  name;  such  broker,  if  com- 
pelled to  pay  a  difference  on  the  shares  through  the  neglect  of 
his  principal  to  supply  funds,  may  sue  his  principal  for  money 
paid  to  his  use.  Pollock  v.  Stables,  12  Ad.  &  Ellis,  N".  S.,  765; 
Whitehouse  v.  Moore,  13  Abb.,  142.  And  it  is  not  necessary  in 
such  action  to  allege  or  prove  that  the  principal  knew  of  such 
custom.  lb. 

If  an  accommodation  acceptor  defends  an  action,  at  the  request 
of  the  defendant,  who  received  the  money  on  such  accommoda- 
tion paper,  he  will  be  liable  to  pay  the  costs  incurred  in  making 
such  defence.  Garrard  v.  Oottrell,  10  Ad.  &  Ellis,  K".  S.,  679. 

An  executor  who  is  compelled  to  pay  a  legacy  duty  for  the 
benefit  of  a  particular  legatee,  may  recover  of  such  legatee  the 
amount  so  paid  as  for  money  paid  to  his  use.  Bate  v.  Payne,  13 
Ad.  &  Ellis,  M".  S.,  900.  "  ' 

It  is  a  general  rule  that  one  person  cannot  create  a  debt  against 
an  other  withdut  his  consent,  express  or  implied;  and  therefore, 
the  general  rule  in  relation  to  voluntary  payments  is,  that  if  one 
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person  pays  the  debt  of  an  other  without  his  request,  either 
express  or  implied,  or  without  compulsion,  such  payment  is  a 
voluntary  one,  and  the  amount  paid  cannot  be  recovered  back. 
Ingraham  v.  Gilbert,  20  Barb.,  151." 

In  the  case  last  cited,  the  plaintiff  had  volunteered  to  pay  a 
debt  which  the  defendant  owed  to  a  third  person,  but  without  any 
previous  request  by  the  defendant ;  and  in  an  action  by  the  plain- 
tiff for  money  paid,  the  referee  found  that  the  payment  was  made, 
and  that  the  defendant  afterwards  sanctioned  and  adopted  the 
payment,  and  promised  to  repay  the  amount  to  the  plaintiff ;  but 
it  was  held  that  this  would  not  sustain  the  action. 

If  there  is  no  subsequent  promise  by  the  defendant  to  repay 
money  thus  paid,  it  is  clear,  beyond  question,  that  no  action  will  lie 
to  recover  the  money  so  paid  by  the  plaintiff.  And  the  rule  is  the 
same,  even  in  case  the  defendant  subsequently  expressly  promises 
to  repay  the  sum  paid.  And  the  principle  is  this  :  No  action  will 
lie  for  the  breach  of  any  promise  which  is  not  made  or  founded 
upon  a  sufficient  legal  consideration  ;  and  where  the  consideration 
is  a  past  or  executed  one,  which  originated  without  the  request 
of  the  promisor,  either  express  or  implied,  no  new  promise  can 
make  the  defendant's  liability  greater  or  different  from  what  it 
originally  was,  unless  such  new  promise  is  based  upon  a  new 
consideration  ;  and  therefore,  no  promise  can  make  that  a  debt, 
which  never  was  a  debt,  independently  of  the  promise.  Ingraham 
v,  Gilbert,  20  Barb.,  151 ;  Hunt  v.  Bate,  Dyer,  272  ;  Ehle  v.  Jud- 
son,  24  Wend.,  97,  99 ;  Jeremy  v.  Goocliman,  Oro.  Eliz.,  442 ;  Bar- 
ker v.  Halifax,  Id.,  741 ;  Docket  v.  Toy  el,  Id.,  885 ;  Monkman  v. 
Shepherdson,  11  Ad.  &  Ellis,  411 ;  Eastwood  v.  Kenyon,  Id.,  438  ; 
Hopkins  v.  Logan,  5  Mees.  &  Wels.,  241 ;  Beaumont  v.  Reeve,  8 
Ad.  &  Ellis,  N.  S.,  483  ;  Smith  v.  Ware,  13  Johns.,  259  ;  Geer  v. 
Archer,  2  Barb.,  425  ;  Nash  v.  Russell,  5  Barb.,  556 ;  Tan  Derveer 
v.  Wright,  6  Barb.,  549,  551 ;  Stafford  v.  Bacon,  1  Hill,  538  ; 
Watkins  v.  Halstead,  2  Sandf.,  311 ;  Goulding  v.  Davison,  28 
Barb.,  438  ;  Taylor  v.  Baldwin,  10  Barb.,  626 ;  Ghilcott  v.  Trim- 
ble, 13  Barb.,  502 ;  Chaffee  v.  Thomas,  7  Cow.,  358 ;  and  see 
Goulding  v.  Davidson,  12  E.  P.  Smith,  604,  608  to  620. 

In  one  case,  the  lands  of  the  plaintiffs  and  those  of  the  defend- 
ants joined,  and  the  plaintiffs  by  mistake  paid  the  taxes  assessed 
on  the  defendants'  lands,  which  sum  the  defendants,  upon  being 
notified  of  the  facts,  promised  to  repay ;  and  it  was  held,  that 
au  action  could  be  maintained  for  the  recovery  of  the  money. 
Nixon  v.  Jenkins,  1  Hilt.,  318.  This  case,  however,  is  opposed 
to  the  great  current  of  authority,  and  none  of  the  numerous 
opposing  cases  are  cited  or  noticed  in  the  opinion,  and  it  must 
be  regarded  as  of  no  authority.  Doty  v.  Wilson,  14  Johns.,  378, 
may  also  seem  opposed  to  the  true  rule,  but  a  careful  examina- 
tion will  show  that  it  is  not.  In  that  case,  the  plaintiff  was  a 
sheriff,  and  he  held  the  defendant  in  custody  upon  an  execution 
issued  against  his  body.  The  plaintiff,  as  such  sheriff,  permitted 
the  defendant,  at  his  request,  to  go  at  large,  and  the  sheriff  was 

(a)  Note  348. 
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sued  for  an  escape,  and  was  compelled  to  pay  the  judgment  upon 
which  such  execution  was  issued.  The  defendant  subsequently 
promised  to  repay  the  amount,  and  he  was  held  liable.  In  this 
case,  therefore,  there  was  a  liability  of  the  defendant  upon  two 
grounds ;  one  of  which  was,  that  he  was  permitted  to  go  at  large 
at  his  own  request,  thus  subjecting  the  sheriff'  to  a  legal  liability 
by  complying  with  his  request ;  and  again,  if  the  escape  had 
been  wrongful  on  the  part  of  the  defendant,  thus  subjecting  the 
sheriff  to  a  liability,  an  action  would  lie.  Ante,  700. 

A  payment  which  is  made  by  the  request  of  an  agent  of  the 
defendant,  will  render  him  liable,  if  the  agent  had  either  a  gene- 
ral or  a  special  authority  for  the  purpose.  Hearne  v.  Keene,  5 
Bosw.,  579. 

If  a  person  voluntarily,  and  without  any  sort  of  compulsion, 
pays  money  which  is  demanded  of  him,  and  which  is  claimed  as 
a  matter  of  right  by  the  person  making  the  demand,  such  pay- 
ment, when  made  with  a  full  knowledge  of  the  facts,  will  be  a 
voluntary  one,  and  cannot  be  recovered  back  by  action.  Wyman 
v.  Farnsivorth,  3  Barb.,  369 ;  N.  Y.  and  Harlem  B.  B.  Co.  v. 
Marsh,  2  Kern.,  308. 

So  if  money  is  paid  upon  a  disputed  claim,  with  full  knowledge 
of  the  facts,  the  money  cannot  be  recovered  back,  notwithstand 
ing  the  claim  was  unfounded.  Mowatt  v.  Wright,  1  Wend.,  355 
Morton  v.  Ostrom,  33  Barb.,  256 ;  Forrest  v.  Mayor  of  JV.  Y.,  13 
Abb.,  350 ;  Fleetwood  v.  City  of  N.  Y.,  2  Sandf.,  475. 

Where  there  is  no  compulsion  to  pay  the  money,  it  will  be  of 
no  avail  to  pay  the  amount  under  protest;  it  will  still  be  a 
voluntary  payment.  J6.a 

If  an  assessment  upon  real  property  is  paid  without  objection, 
the  money  cannot  be  recovered  back,  on  the  ground  that  there 
are  irregularities  in  the  proceedings  for  making  such  assessment, 
when  such  irregularities  are  apparent  upon  the  record  of  such 
assessment,  and  the  party  paying  had  the  means  of  knowing  of 
the  irregularity.  Sandf  or  d  v.  Mayor,  &c,  of  New  York,  33  Barb., 
147  ;  S.  0.,  20  How.,  298 ;  12  Abb.,  23.  So  where  the  assessment 
of  a  tax  is  void,  and  the  defect  appears  upon  the  face  of  the 
collector's  warrant,  if  the  tax  is  voluntarify  paid  on  demand, 
without  objection  or  protest,  no  action  will  lie  to  recover  it  back. 
JV".  Y.  and  Harlem  B.  B.  Go.  v.  Marsh,  2  Kern.,  309.  If  lands  are 
sold  for  taxes,  and  are  subsequently  redeemed  from  the  sale,  the 
owner  may  recover  such  sum  as  he  has  paid  to  a  purchaser  at 
the  tax  sale  for  his  title,  who  mistakenly  represents  that  he  has  a 
conveyance  of  them  under  such  tax  sale,  which  induces  the 
owner  to  pay  the  money.  Martin  v.  McCormiclc,  4  Seld.,  331.  So 
where  a  person  purchases  a  supposed  interest  in  real  estate,  and 
pays  money  therefor,  he  may  recover  the  amount  back  from  the 
corporation  which  assumes  to  sell  such  interest,  by  virtue  of  an 
assessment,  if  such  assessment  is  void.  Gardner  v.  Mayor  Sec 
of  Troy,  26  Barb.,  423. 

Actions  for  money  paid,  are  frequently  brought  for  the  pur- 

(a)  Note  349. 
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pose  of  compelling  contribution  from  those  liable  to  contribute. 
The  right  to  compel  contribution  may  arise  from  an  express 
contract,  if  one  is  made.  The  principle  of  contribution  among 
several  sureties,  is  not  founded  upon  an  express  contract,  nor 
dependent  upon  it,  but  is  the  result  of  a  general  equity,  which 
arises  from  the  principle  of  equality  of  burden  and  of  benefit ; 
and  therefore  when  there  are  three  sureties  who  are  bound  by 
different  instruments,  but  for  the  same  principal  and  for  the  same 
debt,  they  are  liable  to  contribution.  Dering  v.  Earl  of  Win- 
chelsea,  1  Oox's  Oh.,  318;  S.  €.,  2  Bos.  &  Pul.,  270.a  Where 
several  sureties,  without  any  communication  with  each  other, 
sign  a  note  for  a  principal  debtor,  and  one  of  the  sureties  is 
compelled  to  pay  the  whole  note,  he  can  recover  a  ratable 
proportion  from  each  of  the  other  sureties.  Norton  v.  Coons,  2 
Seld.,  33.  And  parol  evidence  is  not  admissible  for  the  purpose 
of  showing,  that  at  the  time  when  the  last  surety  signed  the 
note,  it  was  agreed  between  him  and  the  principal,  that  such 
surety  should  be  a  mere  surety  for  the  previous  sureties.  Io. 

The  implied  agreement  for  contribution  which  arose  from  the 
execution  of  the  note  cannot  be  contradicted  by  parol  evidence 
any  more  than  it  could  if  the  agreement  had  been  express.  It. 

But  where  there  is  an  express  agreement  between  sureties 
prior  to  the  execution  of  the  obligation  as  sureties,  or  contempo- 
raneously with  it,  by  which  one  surety  agrees  to  indemnify  the 
other  from  loss,  this  agreement,  though  merely  verbal,  is  valid, 
and  may  be  proved  by  parol  evidence.  Barry  v.  Ransom,  2  Kern., 
462.  Such  an  agreement  does  not  vary  or  contradict  the  written 
instrument,  and  it  is  a  bar  to  an  action  by  the  person  making  it, 
if  he  sues  the  other  for  contribution.  Io.,  ante  377. 

Where  there  is  no  express  agreement  between  sureties,  the  right 
to  contribution  between  them  arises  from  the  principle  of  equal 
obligation  to  pay  the  principal's  debt.  ToMas  v.  Rogers,  3  Kern., 
59.  And  if  one  of  the  sureties  is  discharged  from  liability,  by 
reason  of  a  bankrupt's  discharge  which  is  granted  to  him,  he  will 
be  discharged  from  liability  to  contribution  from  the  time  he 
obtained  such  discharge  as  a  bankrupt.  Io.  The  right  to  contri- 
bution, therefore,  is  liable  to  be  defeated  by  express  agreement 
between  the  sureties,  or  by  operation  of  law,  as  in  the  case  last 
cited.  Two  persons  agreed  to  bear  equally  all  losses  which  might 
be  sustained  in  consequence  of  one  of  them  becoming  bail  in  an 
action  for  a  third  person.  A  loss  ensued,  which  they  paid  in 
equal  proportions ;  and,  subsequently,  the  principal  debtor  re- 
funded to  one  of  these  persons  the  amount  paid  by  him,  and  it 
was  held  that  he  was  bound  to  contribute  one-half  of  that  amount 
to  his  associate  surety.  Smith  v.  Hicks,  5  Wend.,  48 ;  1  Wend., 
202. 

Where  there  are  several  sureties,  and  one  of  them  takes  a 
chattel  mortgage  from  the  principal  debtor  to  secure  him  as  such 
surety,  he  cannot  afterwards  discharge  such  mortgage  without 
the  consent  of  his  co-sureties,  and  if  he  does  so,  without  their  con- 
Co)  Note  350. 


704  MONEY  PAID,  ETC. 

sent,  they  will  be  discharged  from  liability  to  contribution  to  him. 
Ramsey  v.  Leu-is,  30  Barb.,  403. 

In  actions  for  joint  torts,  a  joint  liability  exists,  and  a 
recovery  may  be  enforced  against  any  one  of  the  defendants ; 
but  the  party  paying  such  claim  has  no  right  to  contribution 
from  the  other  defendants,  even  although  by  the  payment  he  has 
relieved  them  from  their  liability ;  and  the  principle  is,  that  when- 
ever the  liability  arises  for  a  tort,  there  is  no  contribution.  An- 
drews v.  Murray,  33  Barb.,  354 ;  Merryweatlier  v.  Nixan,  8 
Term,  186. 

Where  a  husband  goes  abroad  and  leaves  his  wife,  who  dies  in 
his  absence,  a  third  person  who  voluntarily  pays  the  expenses  of 
her  funeral,  which  is  suitable  to  the  rank  and  fortune  of  her  hus 
band,  may  recover  the  amount  so  paid,  of  the  husband,  although 
the  payment  was  made  without  his  knowledge,  consent  or  request, 
especially  if  such  payment  is  made  by  the  father  of  the  deceased 
wife.  Jenlcins  v.  Tucker,  1  H.  Bla.,  31. 

So,  where  the  husband  and  wife  are  living  separately  from  each 
other,  the  husband  is  liable  for  the  necessary  expenses  of  a  decent 
interment  of  his  wife,  whether  the  person  incurring  the  expense  is 
an  undertaker  or  a  mere  volunteer.  Ambrose  v.  Kerrison,  1  J. 
Scott  (10  0.  B.),  776.a  So,  if  executors  neglect  to  give  orders  for 
the  funeral  of  the  testator,  and  they  have  assets  sufficient  for 
that  purpose,  they  are  liable  upon  an  implied  promise,  to  the  per- 
son who  furnished  the  funeral  in  a  manner  suitable  to  the  testa- 
tor's degree  and  circumstances.  Tugwell  v.  Hayman,  3  Camp.,  298. 
But  such  an  action  will  not  lie  against  executors  in  a  justice's 
court.  Code,  §  54,  sub.  5 ;  ante,  8.  A  husband  is  not  liable  for 
money  lent  to  his  wife,  though  it  is  afterwards  applied  by  her  in 
procuring  necessaries,  for  the  supply  of  which  he  would  have 
been  liable.  Knox  v.  Busliell,  3  J.  Scott  N.  S.,  333  (3  0.  B.  1ST.  S.) 
A.  lent  B.'s  wife  a  sum  of  money  for  the  purpose  of  enabling  her  to 
pay  debts  and  to  provide  herself  a  passage  to  the  Cape  of  Good 
Hope,  whither  she  was  going  to  join  her  "husband,  at  his  request, 
and  the  money  was  so  applied  by  her,  but  it  was  held  that  A. 
could  not  recover  any  part  of  the  amount  from  B.  lb. 

A.  went  abroad  in  1852,  leaving  his  wife  and  three  children, 
with  what  a  jury  found  to  be  a  sufficient  maintenance  during  his 
absence;  on  his  return  in  1856,  he  found  that  his  wife  had  formed 
an  adulterous  connection  with  an  other  man,  who  lived  with  her 
and  passed  by  her  husband's  name,  and  A.  immediately  removed 
his  children  on  learning  these  facts ;  and  it  was  held  that  under 
these  circumstances,  A.  was  not  liable  for  medicines  and  attend- 
ance furnished  for  his  children  at  the  wife's  request,  although  the 
plaintiff  was  not  aware  of  the  adulterous  state  she  was  living  in 
at  the  the  time.  lb. 

But  if  a  husband  lives  in  adulterous  intercourse  with  his  servant 
girl,  this  will  justify  the  wife  in  leaving  his  house,  and  living 
separately  from  him,  and  she  is  entitled  to  a  reasonable  support, 
at  his  expense,  and  therefore,  he  is  liable  in  such  a  case,  for  the 
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towiessarfefc  which  are  furnished  to  her,  although  he  may  have 
forbidden  all  persons  from  trusting  her  on  his  account.  Sykes  v. 
Halstead,  1  Sandf.,  483.  Such  conduct  on  the  part  of  a  hushand 
is  equivalent  to  turning  his  wife  away.  And  she  is  not  bound  to 
return  to  his  house,  and  board  in  a  separate  apartment,  at  the 
husband's  request,  while  she  is  prosecuting  a  suit  against  him 
for  a  divorce;  and  her  refusal  to  return,  on  the  husband's  offer 
of  a  separate  room  in  his  house,  with  provisions,  &c,  will  nol 
compel  her  to  return,  nor  exempt  him  from  liability  for  such 
necessaries  as  are  furnished  to  her.  lb.  The  adultery  of  a  wife 
living  apart  from  her  husband  destroys  her  implied  agency  to  bind 
him  by  her  contracts  for  necessaries.  Cooper  v.  Lloyd,  6  J.  Scott 
N.  S.  (6  0.  B.  E".  S.),  519;  ante,  666. 

Where  money  has  been  paid  in  pursuance  of  an  agreement 
which  is  illegal  and  void  by  the  common  law,  or  because  it  violates 
a  statute,  the  money  so  paid  cannot  be  recovered  back.  Sharp  v. 
Wright,  35  Barb.,  236.  In  such  cases  the  law  will  neither  enforce 
the  agreement  to  pay  the  money,  nor  give  damages  for  a  breach 
of  it ;  and  if  the  money  has  been  paid,  it  will  not  aid  in  a  re- 
covery of  it  by  the  person  paying  it.  lb.;  and  see  Stokes  v. 
Twitchen,  8  Taunt.,  492. 

Money  which  is  paid  by  a  party  under  a  compulsion  which 
affects  his  person  or  property  may  generally  be  recovered  back. 
And,  where  a  collector  levied  upon  goods  belonging  to  the  plain- 
tiff, by  virtue  of  a  warrant  issued  against  other  persons  for  a  debt, 
which  he  was  under  no  obligation  to  pay,  and  the  collector. threat- 
ened to  remove  the  property,  and  gave  the  plaintiff  written  notice 
that  he  would  sell  the  property  on  a  specified  day  if  he  did  not  pre- 
viously pay  the  demand,  and  the  plaintiff  paid  the  amount  when 
the  collector  was  about  to  remove  the  property  for  sale ;  it  was 
held  that  the  collector  was  liable  in  trespass.  Wetmore  v.  Gamp- 
bell,  2  Sandf,  341,  355.  In  such  a  case  the  tort  might  be  waived 
and  an  action  maintained  for  the  recovery  of  the  amount  paid. 
Ripley  v.  Gelston,  9  Johns.,  201;  Valpy  v.  Manley,  1  Man.,  Grang. 
&  Scott,  594. 

A  payment,  made  in  order  to  obtain  the  possession  of  goods  or 
property  to  which  the  party  paying  the  money  is  entitled,  and  of 
which  he  cannot  otherwise  obtain  possession  at  the  time,  is  a  com- 
pulsory and  not  a  voluntary  payment,  and  may  be  recovered  back. 
Shaw  v.  Woodcock,  7  Barn.  &  Cress.,  73. 

Where  a  contract  for  the  sale  of  personal  property  is  rescinded 
by  the  vendor,  the  vendee  may  maintain  an  action  to  recover 
back  the  amount  which  he  has  paid  upon  the  contract,  without 
proving  a  tender  or  a  readiness  to  pay  the  whole  price.  Main  v. 
King,  8  Barb.,  535 ;  Fancher  v.  Goodman,  29  Barb.,  315 ;  Raymond 
v.  Beamard,  12  Johns.,  274.  So,  where  real  property  has  been 
contracted  to  be  sold,  and  the  vendor  neglects  to  attend  at  the 
time  and  place  fixed  for  the  execution  of  the  conveyances,  but 
the  vendee  attends,  and  is  prepared  to  perform  his  part  of  the 
contract,  the  vendee  may  maintain  an  action  to  recover  the 
Wait      89 
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deposit  paid  by  him  to  the  vendor  at  the  time  of  making  the  con- 
tract of  sale.  Fhjnn  v.  McEeon,  6  Duer,  203.  And  the  rule  is  the 
same  where  the  vendor  rescinds  the  contract  or  refuses  to  convey. 
Gillet  v.  Maynard,  5  Johns.,  85. 

Where  there  is  a  parol  agreement  for  the  sale  of  real  estate, 
and  the  vendor  is  guilty  of  fraudulent  representations  which  are 
material,  the  vendee  may  repudiate  the  contract  and  recover  any 
sum  which  tie  may  have  paid  to  the  vendor  on  the  contract.  Hen- 
man  v.  Strauss,  2  Hilt.,  9. 

Where  the  vendor  of  real  estate  reserves  a  right  in  the  contract 
of  sale,  to  declare  the  contract  void  upon  certain  contingencies, 
and  he  elects  to  declare  the  contract  void,  as  he  has  a  right  to 
do,  he  must  return  to  the  vendee  the  payments  which  he  has 
made  before  such  rescission,  or  he  will  be  liable  to  an  action  for 
its  recovery.  Utter  v.  Stuart,  30  Barb.,  20.a 

When  there  is  a  verbal  bargain  for  the  sale  of  real  estate,  and 
the  vendee  enters  into  possession  of  the  premises,  and  makes 
payments  towards  the  purchase  price,  he  cannot  remain  in  pos- 
session and  still  maintain  an  action  to  recover  the  amount  so 
paid,  on  the  ground  that  the  contract  is  void  by  the  statute  of 
frauds.  Goelth  v.  White,  35  Barb.,  76  ;  Abbott  v.  Draper,  4  Denio, 
51.    See  also  Haynes  v.  Hart,  42  Barb.,  58. 

But  the  rule  extends  still  further  than  this,  for  if  a  vendee  of 
real  estate  bargains  orally  for  its  purchase,  and  then  makes 
payments  towards  the  purchase  price,  he  cannot  recover  from 
the  vendor  the  amount  paid,  so  long  as  the  vendor  is  able  and 
willing  to  complete  the  contract,  by  giving  a  valid  title  of  the 
premises  as  he  agreed.  Collier  v.  Coates,  17  Barb.,  471 ;  Battle  v. 
Rochester  City  Bank,  5  Barb.,  414;  S.  ft,  3  Oomst.,  88  ;  Abbott  v. 
Draper,  4  Denio,  51. 

So,  where  a  person  has  paid  money  upon  an  agreement  which 
is  void  by  the  statute  of  frauds,  as  where  he  voluntarily  paid  it 
upon  a  verbal  promise  to  answer  for  the  debt  of  a  third  person, 
he  cannot  recover  back  the  amount  thus  paid.  West/all  v.  Par- 
sons, 16  Barb.,  645.  If  a  tenant  is  compelled  to  pay  taxes,  rates 
or  assessments,  upon  real  property  rented  by  him,  which  the 
1  landlord  is  bound  to  pay,  the  tenant  may  recover  of  the  landlord 
the  amount  so  paid.  Baker  v.  Greenhill,  3  Ad.  &  Ellis  1ST.  S  (Q. 
B.),  148 ;  Exall  v.  Partridge,  8  Term,  308 ;  Rodger s  v.  Maw,  15 
Mees.  &  Wels.,  448. 

A  plaintiff  who  has  laid  out  and  expended  money,  at  the 
request  of  the  defendant,  cannot  recover  interest,  in  the  absence 
of  a  contract  to  pay  interest.  Carr  v.  Howards,  3  Stark  1ST.  P.,  132. 

SECTION  VIII. 

MONET   HAD   AND   RECEIVED,  &0. 

The  action  for  money  had  and  received  is  an  equitable  action, 
and  will  lie  whenever  the  defendant  has  received  money  belong- 
ing to  the  plaintiff,  which,  according  to  natural  justice  and  equity, 
he  ought  to  refund  and  pay  over.     It  takes  the  place  of  a  bill  iu 

(a)  Note  352. 
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equity,  and  should  be  encouraged  within  proper  limits.  It  should 
not  be  extended,  however,  to  cases  in  which  the  defendant  may 
be  deprived  of  any  right  or  be  subject  to  any  inconvenience 
thereby.  Moyer  v.  Shoemaker,  5  Barb.,  319,  322;  Bathbone  v. 
Stocking,  2  Barb.,  135,  145  ;  Wright  v.  Butler,  6  Wend.,  284,  290 

And,  in  the  defense  of  this  action,  the  defendant  will  be  per- 
mitted to  show  any  facts  or  things  which  establish  that  the 
plaintiff  is  not,  in  justice  and  equity,  entitled  to  recover  the  whole 
of  his  demand,  or  any  part  of  it.  Eddy  v.  Smith,  13  Wend.,  488, 
490 ;  Moses  v.  Macferlan,  2  Burr.,  1005,  1010,  1012 ;  Barber  v. 
Gary,  11  Barb.,  549,  551,  552. 

As  a  general  rule,  the  question  in  this  action  is,  to  which  party 
does  the  money,  in  equity,  justice  and  law,  belong.  If  to  the 
plaintiff,  he  may  recover  it ;  if  to  the  defendant,  he  may  retain  it. 
Buel  v.  Boughton,  2  Denio,  91,  93.  And,  where  a  promissory 
note  was  given  by  the  plaintiff  for  a  debt  which  he  owed,  and 
which  bore  interest,  but  the  note,  by  mistake,  was  not  made 
payable  with  interest,  though  it  was  agreed  to  be  so  drawn,  and 
the  note  was  transferred  by  the  payee  to  a  person  who  again 
transferred  it,  and  after  several  transfers  it  came  into  the  hands 
of  the  defendant  for  value.  In  each  of  these  transfers  the  note 
was  treated  as  bearing  interest,  and,  when  it  became  due,  the 
plaintiff  paid  the  principal  sum  with  interest,  to  the  defendant, 
on  the  supposition  that  the  note  was  payable  with  interest ;  but 
he  subsequently  brought  an  action  to  recover  the  interest,  on  the 
ground  that  it  was  paid  by  mistake,  but  it  was  held  that  he  could 
not  recover,  because  the  money  belonged  in  justice,  to  the 
defendant.  J6.a 

Where  money  is  paid  as  a  mere  gratuity,  no  action  will  lie  to 
recover  it  back.  Wills  v.  Wells,  8  Taunt.,  264.b 

Where  there  are  several  indorsers  upon  a  negotiable  promis- 
sory note,  and  they  have  all  been  properly  charged  so  as  to  be 
liable  to  its  payment,  any  one  of  the  later  indorsers  may  pay  it, 
and  maintain  an  action  against  any  prior  indorser  for  money 
had  and  received  thereon.  Hays  v.  Phelps,  1  Sandf.,  64.  Or  the 
action  may  be  treated  as  one  for  money  paid,  which  is  the  proper 
form  of  action.  Ante,  432 ;  Barker  v.  Oassidy,  16  Barb.,  177 ; 
Bradford  v.  Corey,  5  Barb.,  461 ;  Corey  v.  White,  3  Barb.,  12,  16 ; 
Leonard  v.  Barker,  5  Denio,  220. 

Where  the  plaintiff  purchased  a  promissory  note,  and  volun- 
tarily paid  a  sum  considerably  more  than  its  face  for  it,  the 
payment  was  treated  as  a  voluntary  one,  and  it  was  held  that 
there  could  be  no  recovery  of  the  money  so  paid.  Eddy  v.  Stan- 
ton, 21  Wend.,  255. 

Where  a  creditor  makes  a  secret  agreement  with  his  debtor, 
which  renders  valueless  a  security  which  a  surety  is  entitled  to 
by  subrogation,  and  the  surety  pays  a  judgment  which  was 
obtained  against  him  by  such  creditor,  upon  the  liability  for  such 
debtor,  and  "the  payment  is  made  in  ignorance  of  the  agreement 
between  the  creditor  and  debtor,  the  surety  may  maintain  an 

(a)  Note  353.        (6)  Note  354. 
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action  against  such  creditor  to  recover  the  amount  paid  to  him 
upon  such  judgment.  Chester  v.  Bank  of  Kingston,  2  E.  P.  Smith, 
336. 

A  master  whose  servant  was  seduced  while  working  at  his 
house,  transferred  the  right  of  action,  by  a  writing,  under  seal,  to 
the  father  of  the  girl,  and  the  father  commenced  an  action  in  the 
name  of  the  assignor,  as  the  law  then  required;  and,  after  ob- 
taining a  judgment  in  his  name,  the  master  wrongfully  ac- 
knowledged satisfaction  of  the  judgment  upon  record,  and  it  was 
held  that  the  father  might  maintain  an  action  against  such  master 
for  the  amount  of  the  judgment,  as  for  money  had  and  received. 
Stanton  v.  Thomas,  24  Wend.,  70. 

The  principle  is  elementary,  that  where  one  person  receives 
money  for  an  other,  and  the  law  makes  it  the  duty  of  the  person 
thus  receiving  it,  to  pay  it'  over  to  the  person  for  whom  or  for 
whose  use  it  is  thus  received,  a  promise  to  pay  it  in  accordance 
with  the  duty,  is  always  presumed,  and  a  privity  established  as 
matter  of  law,  between  the  parties.  Boss  v.  Curtis,  30  Barb.,  238, 
240;  Murdoch  v.  Aikin,  29  Barb.,  59;  Cobb  v.  Dows,  6  Seld.,  335, 
341."  Where  money  is  collected  and  placed  in  the  hands  of  a 
supervisor  of  a  town  for  the  purpose  of  paying  the  interest  which 
is  due  upon  bonds  duly  issued  by  such  town,  an  action  will  he  by 
such  bondholder  against  the  supervisor,  to  recover  his  share  of 
interest  money  which  is  due  upon  his  bonds.  lb*  A  valid  gift 
of  money,  deposited  in  a  bank,  may  be  transferred  by  the  donoi 
to  the  donee,  by  a  delivery  by  the  donor  of  his  pass  book,  which 
contains  the  voucher  or  evidence  of  the  deposit.  And  if,  after 
such  gift,  the  donor  dies,  and  his  representatives  obtain  possession 
of  such  pass  book,  and  collect  the  money  from  the  bank,  an  action 
will  lie  against  them  by  the  donee,  to  recover  the  money.  Penfleld 
v.  Thayer,  2  E.  D.  Smith,  305;  case  stated,  ante,  109,  110. 

If  a  man,  through  some  mistake  or  misapprehension,  or  forget- 
fulness  of  facts,  has  received  money  to  which  he  is  not  justly  and 
legally  entitled,  and  which  he  ought  not,  in  equity  or  good 
conscience,  to  retain,  the  law  regards  him  as  the  receiver  and 
holder  of  the  money  for  the  use  of  the  lawful  owner  of  it, 
aud  raises  an  implied  promise  from  him  to  pay  over  the  amount 
to  such  owner.  Kelly  v.  Solari,  9  Mees.  &  Wels.,  58;  Lucas  v. 
Worswick,  1  Mood.  &  Bob.,  293;  Milnes  v.  Duncan,  6  Barn.  & 
Cress.,  671,  677;  Cobb  v.  Dows,  6  Seld.,  335,  341;  Goddard  v. 
Merchants'  Bank,  2  Sandf.,  247. 

Where  a  third  person  is  employed  to  compute  interest  upon  a 
bond  and  mortgage,  and  he  does  so  by  making  annual  rests,  and 
computing  interest  upon  interest,  and  the  debtor  pays  the  princi- 
pal debt,  together  with  the  sum  so  computed  as  interest,  and  both 
parties  suppose  the  computation  to  be  correct,  the  debtor  may 
maintain  an  action  against  the  creditor  to  recover  the  excess  paid 
beyond  the  amount  due,  when  computed  upon  correct  principles. 
Boyer  v.  Pack,  2  Denio,  107. 

Where  money  is  erroneously  paid  by  one  person  to  an  other,  in 

(a)  Note  355.        (b)  Nora  356. 
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consequence  of  a  mutual  ignorance  as  to  facts,  which,  if  known, 
would  have  prevented  the  payment,  the  money  so  paid  may  be 
recovered  back.  Burr  v.  Yeeder,  3  Wend.,  412.  Where  a  contract 
is  made  upon  an  assumed  state  of  facts,  as  to  which  there  is  a 
mutual  mistake,  and  money  is  paid  upon  the  contract  by  one  of 
the  parties,  he  may,  on  discovering  the  mistake,  rescind  the  con- 
tract, and  recover  the  money  paid.  Wheadon  v.  Olds,  20  Wend.. 
174,  176 ;  ante,  467.  An  error  of  fact  takes  place,  either  when 
some  fact  which  really  exists  is  unknown,  or  some  fact  is  supposed 
to  exist  which  really  does  not  exist.  lb. ;  Mowatt  v.  Wright,  1 
Wend.,  360. 

Where  money  is  paid  by  one  party  to  an  other,  in  consequence 
of  a  mutual  mistake  of  facts,  as  to  which  they  were  both  equally 
bound  to  inquire,  the  money  paid  may  be  recovered  back.  Canal 
Bank  v.  Bank  of  Albany,  1  Hill,  287  ;  Bank  of  Commerce  v.  Union 
Bank,  3  Oomst.,  230.a 

Ignorance  of  the  laws  of  a  foreign  government  is  an  ignorance 
of  fact,  and  not  of  law  ;  and  in  this  respect  the  statute  laws  of 
the  other  states  of  the  Union  are  foreign  laws.  Bank  of  CMlli- 
coihe  v.  Dodge,  8  Barb.,  233 ;  Haven  v.  Foster,  9  Pick.,  112 ; 
Norton  v.  Marden,  3  Shepley,  45. 

There  may  be  instances  in  which  a  party  paying  money  under 
a  mistake  of  fact,  cannot  recover  it  back.  One  of  the  principles 
which  authorizes  a  recovery  for  money  received  is,  that  it  is 
unconscientious  for  the  defendant  to  retain  it.  And,  if  a  man  by 
mistake  pays  a  demand  which  the  party  receiving  is  entitled  in 
justice  to  retain,  no  action  will  lie  to  recover  the  money  back. 
Franklin  Bank  v.  Raymond,  3  Wend.,  69,  74. 

The  drawee  of  a  bill  of  exchange  is  bound  to  know  the  hand- 
writing of  the  drawer,  and  if  he  accepts  and  pays  the  bill  to  a 
bona  fide  holder  for  value,  he  cannot  recover  the  money  back, 
although  the  bill  turns  out  to  be  a  forgery,  which  would  be  a 
mistake  of  fact  by  the  drawee,  in  supposing  the  bill  to  be  genu- 
ine. Coddard  v.  Merchants'  Bank,  4  Oomst.,  147  ;  Price  v.  Neal, 
3  Burr.,  1354 ;  Bank  of  Commerce  v.  Union  Bank,  3  Oomst.,  230. 
This  rule  does  not  apply  when  the  forgery  is  in  the  body  of  the 
bill,  and  the  drawer's  signature  is  genuine.  lb. 

Where  a  party  is  really  mistaken  as  to  the  facts,  in  reference 
to  which  he  pays  money,  he  may  recover  it  back  ;  and  it  is  no 
answer  to  his  action  to  say,  that  he  had  the  means,  and  by  a  care- 
ful attention  he  might  have  ascertained  the  true  state  of  the  case. 
Waite  v.  Leggett,  8  Cow.,  195  ;  Townsend  v.  Crowdy,  8  J.  Scott, 
N.  S.,  477. 

An  error  of  law  exists,  when  a  person  is  truly  and  fully 
acquainted  with  the  existence  or  non-existence  of  all  the  mate- 
rial facts  of  the  case,  but  he  is  ignorant  of  the  legal  consequences 
which  result  from  them.  Mowatt  v.  Wright,  1  Wend.,  360. 

The  general  rule  is,  that,  a  payment,  when  made  by  a  person 
who  fully  understands  the  facts,  but  who  is  ignorant  of  the  law 

(a)  Note  357. 
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of  the  case,  cannot  be  recovered  back.  lb.,  and  see  Champlin  v 
Laytin,  18  Wend.,  407,  423. 

If  a  party  who  pays  mouey  is  acquainted  with  the  facts,  but  is 
ignorant  of  the  law  of  the  case,  and  the  party  receiving  the  money 
knowingly  misrepresents  the  law  in  relation  to  the  case,  or,  if  he 
knows  that  the  other  party  is  ignorant  of  the  law,  and  he  fraud- 
ulently takes  advantage  of  his  ignorance,  the  money  paid  may  be 
recovered  back.  Cooke  v.  Nathan,  16  Barb.,  342.  And,  where  the 
plaintiff  paid  money  under  a  threat  of  being  sued  by  a  plank  road 
company  for  the  recovery  of  an  alleged  penalty  of  $25,  for  run- 
ning a  toll-gate,  and  both  the  plaintiff  and  the  agent  of  the  com- 
pany supposed  that  the  penalty  had  been  incurred,  when  in  truth 
the  law  did  not  give  any  penalty  whatever  for  the  acts  done,  it 
was  held  that  the  plaintiff  was  entitled  to  recover  the  money  back. 
Pitcher  v.  Turin  Plank  Boad  Co.,  10  Barb.,  436. 

If  one  man  has  obtained  money  from  an  other  through  the 
medium  of  oppression,  imposition,  extortion,  or  deceit,  or  by 
the  commission  of  a  trespass,  such  money  is  in  contemplation  of 
law,  money  received  for  the  use  of  the  injured  party;  it  is  not  the 
money  of  the  wrong-doer,  and  he  has  no  right  to  retain  it ;  and 
the  law  therefore  implies  a  promise  from  him  to  return  it  to  the 
rightful  owner,  whose  title  to  it  cannot  be  destroyed  and  annulled 
by  the  fraudulent  and  unjust  dispossession.  The  tort  may  be 
waived,  and  an  action  brought  for  the  recovery  of  the  money  upon 
the  implied  contract.  Chambers  v.  Lewis,  2  Hilt.,  591  ;* Putnam  v. 
Wise,  1  Hill  235,  240,  note;  Neate  v.  Harding,  6  Exch.,  349. 

Where  money  is  advanced  to  a  person  which  he  is  directed  to 
employ  in  a  particular  manner,  if  he  neglects  to  do  so,  but  ap- 
propriates the  money  to  a  different  object  or  purpose,  an  action 
will  lie  against  him  for  the  recovery  of  the  amount.  McNeilly  v. 
Richardson,  4  Cow.,  607. 

So  upon  the  dissolution  of  a  partnership,  if  one  of  the  partners 
assigns  all  his  interest  in  the  property  and  assets  to  his  copart- 
ners, and  he  also  covenants  not  to  collect  such  debts,  &c,  but  he 
subsequently  settles  claims  and  debts  so  assigned,  and  gives 
receipts  to  the  debtors,  he  will  be  liable  to  an  action  by  his  co- 
partners, for  the  amount  of  the  debts  receipted.  Boss  v.  West,  2, 
Bosw.,  360.  Ante,  305. 

It  is  a  general  rule,  that  an  action  may  be  maintained  to 
recover  money  which  has  been  paid  to  public  officers,  if  they  have 
wrongfully  and  illegally  exacted  greater  costs  or  fees  than  is 
allowed  by  law. 

If  a  sheriff  does  an  act  in  the  discharge  of  his  official  duties, 
and  he  claims  and  receives  as  a  matter  of  right,  a  larger  sum 
than  the  law  allows  for  the  service  rendered,  an  action  will  lie 
against  him  for  the  recovery  of  the  excess,  beyond  the  legal  fees. 
Dew  v.  Parsons,  2  Barn.  &  Aid.,  562. 

So  where  a  sheriff  levies  upon  property  which  he  is  not  author- 
ized to  levy  upon,  and  he  then  threatens  to  sell  it  under  the  exe- 
cution, any  sum  which  may  be  paid  to  him  to  prevent  a  sale,  ma-v 

♦Affirmed,  1  Tiff.,  454.  J 
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be  recovered  back,  especially  where  the  money  is  paid  under  pro- 
test. Valpy  v.  Mariley,  1  Man.,  Grang.  &  Scott,  594. 

So  if  a  justice  of  the  peace  takes  greater  fees  than  are  allowed 
by  law,  or  if  he  takes  money  as  fees  for  official  services  for  which 
no  fees  are  allowed  by  law,  an  action  may  be  maintained  against 
him  by  the  party  paying,  for  the  recovery  of  the  amount  im- 
properly received.  Morgan  v.  Palmer,  2  Barn.  &  Oress.,  729. 

So  if  a  revenue  officer  seizes  goods  as  forfeited,  when  they  are 
not  liable  to  seizure,  and  he  takes  money  from  the  owner  as  a 
condition  of  releasing  them,  such  owner  may  recover  back  the 
money  in  an  action  for,money  had  and  received.  Irving  v.  Wilson, 
i  Term,  485 ;  Atlee  v.  Backhouse,  3  Mees.  &  Wels.,  633,  645. 

Where  an  action  is  commenced  in  a  court  of  record,  and  it 
is  settled  before  judgment,  the  attorney  for  the  plaintiff  cannot 
take  a  larger  sum  as  costs  from  the  defendant  than  that  allowed 
by  law,  without  subjecting  himself  to  an  action  for  its  repayment 
to  the  defendant.  Britton  v.  Frinlc,  3  How.,  102,  court  of  appeals, 
Moulton  v.  Bennett,  18  Wend.,  586.  Where  a  county  clerk  or  the 
register  of  the  city  of  New  York,  exacts  and  receives  a  fee  which 
is  not  given  by  law,  as  a  condition  of  permitting  a  person  to  ex- 
amine the  books  of  records,  he  will  be  liable  to  an  action  for  the 
amount  paid.  Townsend  v.  Dyckman,  2  B.  D.  Smith,  224.'  And, 
where  a  person  wrongfully  intrudes  into  an  office,  and  receives 
the  fees  thereof,  when  the  plaintiff  holds,  or  is  legally  entitled  to 
hold  the  office,  he  may  recover  the  amount  thus  wrongfully  re- 
ceived in  an  action  against  such  person.  Piatt  v.  Stout,  14  Abb., 
178 ;  Littlewood  v.  Williams,  6  Taunt.,  277. 

Where  money  has  been  paid  by  the  plaintiff,  and  received  by 
the  defendant  without  consideration,  and  in  such  a  manner  as 
not  to  be  a  gift  or  voluntary  payment,  or,  where  the  consideration 
on  which  the  payment  was  made,  has  failed,  the  law  will  raise 
an  implied  promise  by  the  defendant  to  repay  the  money,  and  an 
action  may  be  maintained  by  the  plaintiff  for  that  purpose.  And, 
where  a  passenger  paid  money  for  a  ticket  which  purported  to 
entitle  him  to  make  a  voyage  on  a  specified  ocean  steamer  to  a 
distant  port,  and  such  steamer  had  been  lost  at  the  time  the 
money  was  paid,  but  without  the  knowledge  of  either  party,  an 
action  for  the  recovery  back  of  the  passage  money  with  interest, 
was  sustained.  Briggs  v.  Yanderbilt,  19'  Barb.,  222 ;  Bonesteel  v. 
Yanderbilt,  21  Barb.,  26. 

Where  chattels  or  personal  property  are  contracted  to  be  sold, 
and  the  contract  of  sale  is  to  be  completed  by  a  bill  of  sale,  or  the 
actual  delivery  of  the  property  and  a  part  of  the  purchase  price 
is  paid  in  advance,  and  the  chattel  or  property  is  afterwards 
destroyed  before  the  delivery,  or  before  the  execution  of  the  bill 
of  sale,  the  money  paid  may  be  recovered  back  by  the  person 
paying  it.  Murray  v.  Richards,  1  Wend.,  58. 

S^>  where  the  plaintiff  deposited  a  certain  sum  of  money  with 
the  defendant,  and  took  a  receipt  from  him  which  declared  that 
this  sum  was  to  be  indorsed  upon  a  specified  contract  for  the  sale 
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of  certain  real  estate,  by  the  defendant  to  a  specified  third  party, 
whenever  the  plaintiff  should  present  to  the  defendant  such  con- 
tract, duly  assigned  to  such  plaintiff;  it  was  held  that  the  receipt 
did  not  transfer  any  interest  in  the  land  or  in  the  contract,  and 
that  it  did  not  show  any  agreement  on  the  part  of  the  plaintiff 
to  procure  such  interest,  and  that  he  could,  therefore,  recover  the 
deposit  money  after  a  demand  and  refusal  to  return  it.  Phelps 
v.  Bostwick,  8  E.  P.  Smith,  242. 

So,  where  money  is  paid  by  a  purchaser  on  a  contract  for  the  sale 
of  real  estate,  if  the  vendor  is  unable,  or  if  he  refuses  to  complete 
the  sale,  as  he  agreed,  by  a  valid  conveyance  of  the  land,  an 
action  will  lie  against  him  by  such  purchaser,  for  the  recovery  of 
the  purchase-money  advanced  with  interest.  Baldwin  v.  Munn, 
2  Wend.,  399;  Fletcher  v.  Button,  6  Barb.,  646;  Walker  v.  Moore, 
10  Barn.  &  Cress.,  416;  Peters  v.  McKeon,  4  Denio,  546.* 

The  same  rule  applies  where  money  has  been  paid  to  a  vendor 
of  personal  property,  who  is  subsequently  unable,  or  who  refuses 
to  deliver  the  property  sold.  Wilkinson  v.  Lloyd,  7  Ad.  &  Ellis 
1ST.  S.,  27;  Murray  v.  Richards,  1  Wend.,  58.  If  the  entire  pur- 
chase price  is  paid  for  personal  property,  and  but  a  portion  of  it 
is  delivered  and  accepted  as  a  part  performance,  and  the  balance 
is  not  delivered  or  tendered  pursuant  to  the  contract  of  sale,  the 
vendor  may  recover  that  part  of  the  purchase  price  for  which  there 
is  a  failure  of  consideration  by  the  omission  to  deliver  the  property. 
Devauz  v.  Conolly,  8  Man.,  Grang.  &  Scott,  640. 

If  personal  property  is  sold  upon  condition  that  the  purchaser 
may  return  it  within  a  specified  time,  which  he  does,  he  may 
recover  the  purchase  price,  if  that  was  paid  in  advance.  Hurst  v. 
Orbell,  8  Ad.  &  Ellis,  107;  ante,  479.  In  the  case  just  cited,  A. 
bought  a  span  of  horses  of  B.,  and  paid  £80  for  them,  with  liberty 
to  return  them  within  a  month,  by  allowing  B.  £10  out  of  the 
£80;  and  with  a  further  stipulation,  that  if  he  kept  them  beyond 
the  month,  he  should  pay  B.  £10  above  the  £80;  and  it  was  held, 
that  A.  on  returning  the  horses  within  a  month,  might  recover 
£70  in  an  action  for  money  had  and  received.  And  see  Street  v. 
Blay,  2  Barn.  Ad.,  456. 

Where  money  has  been  paid  upon  a  contract,  which  is  subse- 
quently rescinded  by  mutual  consent,  or  where  it  is  rescinded  by 
the  party  paying  the  rhoney,  by  virtue  of  a  stipulation  in  the 
Original  contract  which  permits  him  to  do  so ;  or  when  the  acts  or 
omissions  of  the  other  party  justify  and  authorize  him  to  rescind 
the  contract,  he  may  do  so,  and  in  either  case,  he  may  recover 
back  the  money  paid,  and  generally  with  interest  from  the  time 
of  such  rescission.  Ante,  509-517. 

But,  where  money  is  paid  upon  a  special  contract,  which  can- 
not be  legally  rescinded  by  the  party  paying  it,  and  the  opposite 
party  is  able  and  willing  to  perform  the  agreement,  no  action 
will  lie  to  recover  the  money  so  paid  and  advanced.  Lawrence  v 
Simons,  4  Barb.,  354.  And,  if  the  contract  has  not  been  per- 
formed by  the  other  party  as  he  agreed,  but  such  performance 

*  And  see  Bush  v.  Cole,  1  Tiff.,  261. 
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was  prevented  by  the  party  paying  the  money,  he  cannot  recover 
it  back.  II. 

It  is  a  general  rule  that  money  paid  upon  an  illegal  contract, 
or  in  pursuance  of  its  objects,  cannot  be  recovered  back.  The 
law  will  neither  euforce  the  payment  of  money  upon  such  a  con- 
tract, nor  aid  in  its  restoration  when  it  has  been  paid.  Nellis  v.  Clark, 
20  Wend.,  24;  Perkins  v.  Savage,  15  Wend.,  412.  And  where 
money  was  paid  in  pursuance  of  an  agreement  which  was  void 
by  reason  of  its  violation  of  the  statuta  relating  to  maintenance 
and  champerty,  it  was  held,  that  the  sum  paid  could  not  be  re- 
covered back.  Best  v.  Strong,  2  Wend.,  319;  Burt  v.  Place,  6 
Cow.,  431.  So,  if  money  is  paid  for  the  purpose  of  settling  or 
compounding  a  supposed  felony,  and  for  the  purpose  of  prevent- 
ing a  prosecution  for  it,  the  money  so  paid  cannot  be  recovered 
back.  Daimonth  v.  Bennett,  15  Barb.,  541.  The  defendant  re- 
ceived money  from  one  of  the  parties  to  an  illegal  contract, 
which  was  paid  in  execution  and  satisfaction  thereof,  and  the 
defendant  promised  to  pay  the  amount  over  to  the  other  party, 
and  he  did  not  know  of  such  illegality  in  the  contract  at  the  time 
of  making  the  promise  and  receiving  the  money,  nor  did  he  par- 
ticipate in  any  manner  in  making  such  contract;  and  it  nas  held 
that  he  was  bound  to  pay  over  such  money  as  he  promised, 
and  that  the  illegality  of  the  contract  was  no  defense  to  an  action 
for  its  recovery.  Merritt  v.  Millard,  5  Bosw.,  645;  Murray  v. 
VanderUlt,  39  Barb.,  141 ;  Tenant  v.  Elliott,  1  Bos.  &  Pul.,  3.a 

"  All  wagers,  bets  or  stakes,  made  to  depend  upon  any  race,  or 
upon,  any  gaming  by  lot  or  chance,  or  upon  any  lot,  chance, 
casualty,  or  unknown  or  contingent  event  whatever,  shall  be  un- 
lawful. All  contracts  for  or  on  account  of  any  money  or  property, 
or  thing  in  action  so  wagered,  bet  or  staked,  shall  be  void."  2  E. 
S.,  924,  §  8,  5th.  ed. 

"Any  person  who  shall  pay,  deliver  or  deposit  any  money, 
property,  or  thing  in  action,  upon  the  event  of  any  wager  or  bet 
herein  prohibited,  may  sue  for  and  recover  the  same  of  the  winner 
or  person  to  whom  the  same  shall  be  paid  or  delivered,  and  of  the 
stakeholder  or  other  person  in  whose  hands  shall'  be  deposited 
any  such  wager,  bet  or  stake,  or  any  part  thereof,  whether  the 
same  shall  have  been  paid  over  by  such  stakeholder  or  not,  and 
whether  any  such  wager  be  lost  or  not."  2.  E.  S.,  924,  §  9,  5th  ed^ 

Where  money  is  lost  upon  the  result  of  a  horse  race,  and  after 
the  result  of  the  race  is  known,  the  depositor  orders  the  stake- 
holder to  pay  over  the  money  bet  to  the  winner,  this  will  not 
prevent  the  losing  party  from  recovering  the  money  from  the 
stakeholder,  even  though  the  money  was  paid  oyer  to  the  winner 
immediately  after  the  wager  was  determined,  and  after  such  direc- 
tion to  pay  it.  Ruckman  v.  Pitcher,  1  Oomst.,  392.  In  such  a 
case  there  is  no  question  of  fact  for  a  jury,  and  it  is  errgr  to 
submit  to  a  jury  the  question,  whether  the  payment  was  in  pur- 
suance of  the  bet,  or  whether  it  was  a  gift  or  voluntary  payment 
Storey  v.  Brennan,  1  E.  P.  Smith,  524. 
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Uiider  the  statutes  of  this  state,  the  right  of  action  for  money 
lost  by  betting  or  gaming  is  assignable,  and  the  assignee  may 
sue  and  recover  in  his  own  name.  Meech  v.  Stoner,  5  E.  P. 
Smith,  26;  Hendrickson  v.  Beers,  6  Bosw.,  639.  These  cases 
overrule  Weyburn  v.  White,  22  Barb.,  82 ;  ante,  95. 

The  loser's  assignment  of  his  claim  may  be  very  general,  and 
it  will  be  sufficient  if  it  assigns  all  his  interest  in  a  certain  claim 
against  the  winner,  and  specifies  the  amount ;  and  this  is  espe- 
cially the  case,  when  the  loser  has  no  other  claim  against  the 
wiuner.  Hendrickson  v.  Beers,  6  Bosw.,  639. 

Where  money  is  lent  with  a  full  knowledge  by  the  lender  that 
it  is  to  be  used  for  betting  or  gaming  purposes,  he  cannot  recover 
the  amount  of  the  borrower.  Peck  v.  Briggs,  3  Denio,  107 ;  Ruck- 
man  v.  Bryan,  3  Denio,  340. 

But  where  the  borrower  deposits  the  money  with  the  lender  as 
a  stakeholder,  and  he  loses  the  bet,  and  the  stakeholder  pays 
over  the  money  to  the  winner,  on  his  agreeing  to  return  the 
money,  in  case  the  borrower  does  not  repay  it,  this  agreement  is 
valid  and  may  be  enforced.  lb.  And  where  the  winner  agreed 
with  the  stakeholder,  that  if  he  would  sue  the  loser  for  the 
money,  and  the  action  should  fail,  he  would  repay  the  money, 
and  also  pay  the  costs  of  the  action;  this  was  held  to  be  a 
valid  agreement,  lb. 

Where  a  person  deposits  his  own  money  and  also  that  of  o^her 
persons  upon  an  illegal  wager,  he  can  maintain  no  action  for  any 
thing  more  than  his  share  of  the  money.  Buckman  v.  Pitcher,  6 
E.  P.  Smith,  9 ;  S.  C,  13  Barb.,  556. 

Where  the  money  deposited  with  a  stakeholder  was  bank  bills, 
and  there  was  no  evidence  that  he  had  parted  with  them,  and 
the  bank  issuing  such  bills  had  failed  before  a  demand  was  made 
for  a  return  of  the  money,  it  was  held  that  the  stakeholder  was 
merely  liable  for  the  value  of  the  bills  at  the  time  of  bringing  the 
action.  Fowler  v.  Tan  Surdam,  1  Denio,  557. 

According  to  the  English  common  law,  one  tenant  in  common 
cannot  maintain  an  action  at  law,  for  money  had  and  received 
against  his  cotenant,  who  has  received  more  than  his  share  of 
the  profits  ;  the  only  remedy  being  by  an  action  of  account  in  a 
court  of  equity.  Thomas  v.  Thomas,  5  Exch.,  28 ;  McMurray  v. 
Bawson,  3  Hill,  59.  But  it  has  long  been  settled  in  this  state, 
that  on  a  sale  of  real  estate,  owned  by  two  persons  as  tenants  in 
common,  if  all  the  money  is  received  by  one,  the  other  can  main- 
tain an  action  for  his  moiety  against  the  other,  in  an  action  for 
money  had  and  received,  Coles  v.  Coles,  15  Johns.,  159.  So 
where  damages  have  been  assessed  for  injuries  done  to  lands, 
owned  by  tenants  in  common,  if  one  of  them  receives  the  entire 
sum,  the  other  may  sue  for  his  share  in  an  action  for  money  had 
and. received.  Brinckerhoofv.  Wemple,  1  Wend.,  470. 

And  there  is  now  a  statutory  provision  upon  the  subject: 
"  One  joint  tenant  or  tenant  in  common,  and  his  executors  or 
administrators,  may  maintain  an  action  of  account,  or  for  money 
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had  and  received,  against  his  cotenant  for  receiving  more  than 
his  just  proportion ;  and  the  like  action  may  be  maintained  by 
them  against  the  executors  or  administrators  of  such  cotenant." 
3  B.  8.,  39,  §  9,  5th  ed. 

Under  this  statute  it  is  held,  that,  if  one  of  two  tenants  in 
common  of  real  estate,  solely  occupies  the  land,  and  farms  it  for 
his  own  benefit,  at  his  own  cost,  taking  all  the  produce  to  him- 
self, no  action  of  account  will  lie  in  favor  of  his  cotenant;  that 
the  statute  applies  to  those  cases  only  in  which  the  rent  has  been 
paid  in  money,  or  something  else,  which  is  received  as  rent  from 
a  third  party;  and  in  such  a  case,  if  one  tenant  in  common 
receives  the  whole  rent,  an  action  lies  in  favor  of  the  other  for  his 
share.  Woolever  v.  Knapp,  18  Barb.,  265;  Henderson  v.  JEason,  17 
Ad.  &  Ellis,  K".  S.,  701. 

If  an  agent  has  received  a  sum  of  money  from  his  principal  foi- 
a  specific  purpose,  and  it  can  be  shown  that  the  purpose  has  been 
satisfied,  and  that  it  has  absorbed  a  certain  sum  only,  leaving  a 
balance,  the  law  implies  a. promise  from  such  agent  to  pay  over 
the  amount  of  such  balance  to  his  employer  from  whom  he 
received  it.  But  as  long  as  the  commission  is  open  and  in  the 
course  of  execution,  there  is  no  implied  promise  to  pay  back  any 
of  the  money,  and  no  action  can  be  maintained  for  its  recovery. 
Case  v.  Roberts'  Holt's  N.  P.,  500;  Weston  v.  Downes,  1  Doug.,  24. 

Whenever  an  agent  has  received  money  from  a  third  party  for 
the  use  of  his  principal,  the  law  will  imply  a  promise  from  such 
agent  to  pay  over  the  amount  to  the  principal,  when  requested  so 
to  do.  Mayor,  &c,  of  Auburn  v.  Draper,  23  Barb.,  425. 

It  is  the  official  duty  of  a  sheriff  or  constable  to  pay  over  money 
which  he  has  collected  on  an  execution ;  and  if  he  omits  to  do  so, 
this  action  will  lie  against  him.  Shepard  v.  Hoit,  7  Hill,  198; 
Armstrong  v.  Garrow,  6  Cow.,  465 ;  and  see  Lillie  v.  Hoyt,  5  Hill, 
395. 

Where  a  sheriff  receives  money  upon  an  execution,  and  then 
applies  it  to  his  own  use,  an  action  will  lie  against  him  for  money 
had  and  received.  Dumond's  Adm'rs.  v.  Carpenter,  3  Johns.,  183. 

If  an  agent  appropriates  the  money  of  his  principal  to  the  pay- 
ment of  a  debt  of  a  third  person,  without  any  authority  for  so 
doing,  and  the  person  who  receives  the  money,  knows,  at  the 
time  of  its  reception,  that  the  agent  has  no  such  authority,  an 
action  may  be  maintained  against  such  third  person,  by  the  prin- 
cipal, for  money  had  and  received.  Amidon  v.  Wheeler;  3  Hill, 
137. 

If  an  agent  refuses  to  account  for  goods  delivered  to  him  for 
sale,  it  will  be  presumed  after  a  reasonable  time,  that  he  has  sold 
them,  and  received  the  proceeds  in  money.  Hunter  v.  Welsh,  1 
Stark,  1ST.  P.,  224;  and  see  Brink  v.  Dolsen,  8  Barb.,  337. 

The  mere  circumstance  that  money  has  been  paid  by  a  prin- 
cipal to  his  agent,  with  directions  to  pay  it  to  a  third  person, 
imposes  no  liability  upon  the  agent  to  such  third  person,  unless 
there  is  an  express  or  an  implied  assent  on  the  part  of  the  agent 
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to  pay  the  money  according  to  the  directions  he  has  received. 
The  mere  receipt  of  the  money  by  the  agent  is  no  evidence  of  an 
implied  promise  to  apply  it  to  the  purposes  for  which  it  was  pro- 
fessedly remitted  or  delivered  to  him.  He  holds  the  Jioney  to 
the  use  of  the  person  who  remitted  or  delivered  it  to  him,  the 
privity  of  contract  is  between  him  and  his  principal,  and  not 
between  the  agent  and  such  third  party,  unless  the  agent  ex- 
pressly agrees  and  promises  such  third  person  to  pay  the  money 
to  him.  Bigelow  v.  Davis,  16  Barb.,  561.  And  unless  such  agent 
expressly  promises  to  pay  the  money  over  to  such  third  person, 
no  action  will  lie  by  him  against  the  agent  for  its  recovery.  It.; 
and  see  Colvin  v.  Holbrook,  2  Oomst.,  126 ;  Gostigan  v.  Newland, 
12  Barb.,  456. 

There  are  some  cases  in  which  a  demand  must  be  made  by  the 
plaintiff  before  he  can  maintain  his  action,  while  in  other  cases 
no  demand  is  necessary  before  suit  brought. 

To  determine  whether  a  demand  is  necessary  in  a  given  case, 
is  a  question  of  much  practical  importance  to  a  plaintiff. 

The  general  rule  in  relation  to  trustees  and  to  persons  in  the 
situation  of  trustees  is,  that  a  demand  must  be  made  upon  them 
for  the  money  in  their  hands  before  an  action  can  be  maintained 
against  them,  unless  it  can  be  shown  that  they  have  been  guilty 
of  an  abuse  of  the  trust.  Walrath  v.  Thompson,  6  Hill,  541. 

Where  a  debtor  turns  out  or  transfers  a  note  which  he  holds 
against  a  third  person,  to  his  creditor  as  a  collateral  security,  and 
the  creditor  collects  such  note  which  produces  a  sum  larger  than 
his  demand,  he  is  not  liable  to  an  action  for  such  balance  by  the 
debtor  or  his  assignee  until  after  a  demand  of  the  balance.  Sears 
v.  Patrick,  23  Wend.,  528. 

So,  where  goods  are  sent  to  a  factor  or  agent  to  be  sold  at 
auction,  no  action  will  lie  against  him  without  a  previous  demand 
of  the  proceeds,  or  without  instructions  to  remit.  Cooky  v.  Belts, 
24  Wend.,  203  ;  Brink  v.  Dolsen,  8  Barb.,  337. 

A  bailee  or  mere  depositary  of  money  is  not  liable  to  an  action 
for  the  money  left  in  his  hands  until  a  demand  and  refusal  to 
pay  it  over.  Phelps  v.  Bostwick,  22  Barb.,  314. 

Where  money  is  received  by  a  person  whose  duty  it  is  to  remit 
it,  no  demand  is  necessary  before  an  action  is  brought  against 
him  by  the  person  who  is  entitled  to  the  money.  Stacy  v.  Graham, 
4  Kern.,  492 ;  S.  G.,  3  Duer,  444 ;  Hickok  v.  Rickok,  13  Barb., 
632;  Lillie  v.  Hoyt,  5  Hill,  395.  Money  deposited  with  a  stake- 
holder upon  an  illegal  bet  or  wager  may  be  recovered  from  such 
stakeholder  without  any  previous  demand,  even  if  the  money  has 
been  paid  over  to  the  winner  by  the  express  direction  of  the  loser, 
after  the  bet  is  determined.  Buckman  v.  Pitcher,  1  Oomst.,  392. 

Where  a  purchaser  of  goods  seeks  to  rescind  a  sale  of  goods 
for  the  fraud  of  the  vendor,  and  to  recover  back  the  purchase 
price,  he  must  restore  or  offer  to  restore  the  goods,  and  demand 
a  return  of  the  money,  before  an  action  can  be  maintained.  Toor- 
hees  v.  Earl,  2  Hill,  288 ;  Moyer  v.  Shoemaker,  5  Barb.,  319. 


USE  AND  OCCUPATION.  717 


SECTION  IX. 

USE   AND    OCCUPATION. 

The  statute  provides  for  the  recovery  of  rent  for  the  use  and 
occupation  of  premises  in  certain  cases.  "Any  landlord  may 
recover,  in  an  action  on  the  case,  a  reasonable  satisfaction  for  the 
use  and  occupation  of  any  lands  or  tenements  by  any  person, 
under  any  agreement  not  made  by  deed ;  and  if  any  parol  demise 
or  other  agreement,  not  being  by  deed,  by  which  a  certain  rent  is 
reserved,  shall  appear  in  evidence  on  the  trial  of  any  such  action, 
the  plaintiff  shall  not,  on  that  account,  be  barred  from  a  recovery, 
but  may  make  use  thereof  as  evidence  of  the  amount  of  damages 
to  be  recovered."  3  ft.  S.,  37,  §  20,  5th  ed. 

At  common  law,  no  action  of  assumpsit  for  rent  would  lie,  except 
upon  an  express  promise,  made  at  the  time  of  the  demise.  Johnson 
'  v.  May,  3  Lev.,  150 ;  Smith  v.  Stewart,  6  Johns.,  46,  48. 

The  action  for  use  and  occupation  is  founded  upon  the  principle 
that  the  relation  of  landlord  and  tenant  exists  by  virtue  of  some 
agreement,  either  express  or  implied.  And  in  those  cases  in  which 
no  such  relation  exists,  this  form  of  action  will  not  lie.  Croswell 
v.  Crane,  7  Barb.,  192."  Where  the  occupant  of  premises  went 
into  possession  of,  the  premises  wrongfully,  and  the  owner  of  the 
land  sued  such  occupant  for  a  wrongful  possession,  and  disclaimed 
any  relation  of  landlord  and  tenant,  it  was  held  that  this  form 
of  action  could  not  be  maintained.  Hurd  v.  Miller,  2  Hilt.,  540. 

It  has  been  held,  that  this  action  cannot  be  maintained  against 
one  who  has  entered  into  possession  of  real  estate,  under  a  verbal 
agreement  for  the  purchase  of  it,  even  when  he  himself  refused 
to  complete  the  purchase,  while  the  other  party  was  willing  to 
perform  the  contract.  Smith  v.  Stewart,  6  Johns.,  46. 

So,  where  the  defendant  went  into  the  possession  of  a  farm, 
under  a  written  contract  for  its  purchase,  and  the  vendor  failed 
to  perform  the  contract  on  his  part,  when  the  purchaser  left  the 
premises,  it  was  held  that  the  action  for  use  and  occupation  did 
not  lie.  Sylvester  v.  Ralston,  31  Barb.,  286.  In  such  cases,  the 
occupant  of  the  land  does  not  enter  into  possession  of  the  land 
as  tenant  but  as  purchaser,  and  therefore  the  relation  of  landlord 
and  tenant  does  not  exist. 

But  where  a  defendant  entered  into  the  possession  of  a  farm 
under  a  verbal  conditional  contract  of  purchase,  by  which  he  was  to 
have  the  farm  for  $2,000,  wittt-a  proviso,  however,  that  the  plaintiff 
was  to  have  the  benefit  of  any  enhanced  price  for  which  the  farm 
could  be  sold  at  any  time  within  two  years  thereafter,  and  if  so 
sold,  the  defendant  was  to  pay  the  interest  of  $2,000  for  the  use  of 
the  farm  each  year.  The  defendant  went  into  possession  undei 
this  agreement,  but  no  deed  was  given  to  him.  He  occupied  the 
farm  for  more  than  a  year,  when  the  farm  was  sold  with  his  assent, 
to  one  Mitchell  for  $2,500;  and  in  an  action  by  the  plaintiff  for 
the  use  and  occupation  of  the  farm,  is  was  held  that  he  was 
entitled  to  recover  at  the  rate  of  $140  a  year,  from  the  time  the 

(a)  Nora  360. 
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defendant  took  possession,  until  the  sale  to  Mitchell.  Pierce  v. 
Pierce,  25  Barb.,  243.a 

There  must  be  some  form  of  demise  of  the  piemises  shown,  or 
some  permission  to  occupy  them,  either  express  or  implied 
or  trespass  will  be  the  proper  form  of  action.  Feather  stonhaugh  v. 
Bradshaw,  1  Wend.,  135;  Bancroft  v.  Wardwell,  13  Johns.,  489. 
The  agreement,  or  permission  may  be  implied,  and  it  will  be 
equally  as  valid  as  an  express  one;  and  where  a  tenant  goes  into 
possession  of  premises  for  one  year,  under  a  verbal  agreement  at 
an  agreed  rent,  and  he  remains  in  possession  for  that  year,  and 
then  continues  in  possession  for  three  years  longer  without  any 
further  agreement,  this  action  will  lie  for  the  recovery  of  the  three 
years'  rent,  Osgood  v.  Dewey,  13  Johns.,  240.  So,  where  the  lease 
is  under  seal,  and  the  tenant  holds  over  after  the  expiration  of 
his  term,  he  will  be  liable  to  an  action  for  the  use  and  occupation 
of  the  premises  for  the  time  he  may  remain  in  possession  thereof,  , 
after  the  termination  of  such  sealed  lease.  AJaeelj.  Badcliff,  13 
Johns.,  297.b 

But,  where  the  defendant  hired  the  premises  for  a  year,  though 
he  did  not  at  any  time  go  into  possession  thereof  either  in  person 
or  by  agent,  or  by  undertenant ;  it  was  held  that  this  action  could 
not  be  maintained,  but  that  the  remedy  was  upon  the  lease. 
Wood  v.  Wilcox,  1  Denio,  37.  Nor  can  it  be  maintained  where 
the  defendant  has  hired  the  premises  for  a  year,  and  he  occupies 
them  for  a  time  and  then  leaves  possession,  if  the  landlord  leases 
the  premises  for  the  residue  of  the  year,  after  notice  to  the  defend- 
ant, that  he  should  do  so,  and  hold  him  responsible  for  any 
deficiency  of  rent,  if  the  landlord  sues  merely  for  the  use  and 
occupation  of  the  premises  during  the  time  they  were  occupid  by 
the  tenant  so  put  into  the  premises  by  the  landlord.  Beach  v. 
Gray,  2  Denio.,  84.c 

Nor  will  this  form  of  action  lie  where  a  tenant  has  occupied 
premises  for  a  year  under  a  lease,  and  also  then  holds  over 
against  the  will  of  the  landlord,  who  institutes  summary  pro- 
ceedings to  turn  him  out  of  possession,  and  obtains  an  order  for 
that  purpose,  notwithstanding  which  order  the  tenant  retains  the 
possession  of  the  premises  for  two  years  thereafter,  against  the 
will  of  the  plaintiff.  Featherstonliaugh  v.  Bradshaw,  1  Wend,  134. 
But  when  a  landlord  turns  a  tenant  out  of  possession  by  sum- 
mary proceedings,  for  the  non-payment  of  rent,  he  may  recover 
in  use  and  occupation  for  the  rent  which  was  due  prior  to  such 
ejection  of  the  tenant.  McKeon  v.  Whitney,  3  Denio,  452 ;  Hins- 
dale v.  White,  6  Hill,  507.d  If  there  is  a  written  lease,  not  under 
seal,  which  specifies  the  amount  of  rent  to  be  paid,  the  landlord, 
in  an  action  for  use  and  occupation,  may  introduce  the  lease  for 
the  purpose  of  determining  the  amount  of  the  recovery,  although 
he  has  not  declared  upon  such  lease,  but  claims  to  recover  gene- 
rally for  such  use  and  occupation.  Williams  v.  Sherman,  7  Wend., 
109.  And  the  defendant  cannot  be  permitted  to  give  evidence 
of  the  actual  value  of  the  premises,  for  the  purpose  of  reducing 

(a)  Note  361.        (i)  Note  362.        (c)  Note  363.        (d)  Note  364. 
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the  recovery  below  the  sum  specified  in  the  lease.  lb.  And, 
since  the  enactment  of  the  Code,  it  has  been  held,  that  a  sealed 
lease  may  be  introduced  for  a  like  purpose,  in  an  action  for  use 
and  occupation,  and  that  it  is  equally  conclusive.  Ten  Eyck  v. 
HougJitaUng,  12  How.,  523 ;  Brisbane  v.  Cole,  Buffalo  Superior 
Court,  1857,  cited  2  Olint.  Dig.,  2022.  These  cases  hold  that, 
since  the  Code,  an  action  for  use  and  occupation  may  be  main- 
tained, when  the  lease  is  under  seal,  in  the  same  manner  that  it 
may  be  done  when  the  lease  is  not  under  seal,  and  that  the  lease 
is  competent  evidence  of  the  relation  of  landlord  and  tenant,  and 
of  the  amount  of  rent  to  be  paid. 

Where  there  is  no  express  agreement  between  a  landlord  and 
his  tenant,  as  to  the  amount  of  rent  which  is  to  be  paid  for  the 
use  of  the  premises,  the  tenant  will  be  required  to  pay  what  they 
are  reasonably  worth,  upon  an  implied  promise  which  the  law 
will  recognize  and  enforce.  Scrantom  v.  Booth,  29  Barb.,  171.  If 
a  tenant  occupies  rooms,  which  he  hires  from  month  to  month, 
under  an  agreement  to  pay  the  rent  of  each  month  in  advance, 
and  he  leaves  the  premises  in  the  latter  part  of  a  month,  he  will 
not  be  liable  for  the  rent  of  a  subsequent  month  which  is  not 
due.  Fash  v.  Kavanah,  24  How.,  347  ;  ante,  212. 

Where  the  premises  are  let  for  the  purposes  of  piostitution,  or 
where  the  rent  accrues  after  the  landlord  has  notice  that  the 
premises  are  used  for  such  purposes,  and  he  has  the  power  to 
turn  the  tenant  out  of  possession,  he  cannot  recover  for  the  rent 
which  accrues  after  such  notice,  and  the  power  to  turn  the  tenant 
out.  Jennings  v.  Throgmorton,  Ryan  &  Moody,  251 ;  Girardy  v. 
Richardson,  1  Esp.,  13. 

SECTION  X. 

ACCOUNT   STATED,    OR   BALANCE   STRUCK,    <fcO. 

The  settlement  of  an  account  between  the  parties,  by  which  a 
balance  is  struck  in  favor  of  one  of  them,  is  called  an  account 
stated.  It  is  not  necessary  that  the  account  should  be  signed  by 
the  parties,  in  order  to  render  it  a  stated  account ;  for  it  will  be 
sufficient  that  it  has  been  examined  and  accepted  by  both  of  them. 
Locliwood  v.  Thome,  1  Kern.,  170,  173. 

"  In  stating  an  account,  two  things  are  necessary :  1st.  That 
there  be  a  mutual  examination  of  the  claims  of  each  other  by  the 
parties ;  and,  2d.  That  there  be  a  mutual  agreement  between 
them,  as  to  the  correctness  of  the  allowance  and  disallowance  of 
the  respective  claims,  and  of  the  balance,  as  it  is  struck  upon  the 
final  adjustment  of  the  whole  account  and  demands  on  both  sides? 
The  minds  of  the  parties  must  meet  upon  the  allowance  of  each 
item  or  claim  allowed,  and  upon  the  disallowance  of  each  item  or 
claim  rejected.  They  must  mutually  concur  upon  the  final  adjust- 
ment, and  nothing  short  of  this  will  fix  and  adjust  their  respective 
demands  as  an  account  stated.  But,  in  proving  an  account  stated. 
it  is  not  necessary  to  show  an  express  examination  of  the  respec- 
tive demands  or  claims  of  the  parties,  or  an  express  agreement  to 

(a)  Note  365. 
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the  final  adjustment.  All  this  may  be  implied  from  circumstances 
If  the  account  be  rendered  by  one  party,  and  the  other  party, 
upon  examining  it,  makes  no  objection,  an  inference  might  legiti- 
mately be  drawn  that  he  was  satisfied  with  it,  as  rendered."  So 
also,  if  the  account  should  be  made  out  by  one  party  and  trans- 
mitted to  the  other  party  by  mail,  and  the  latter  should  omit  to 
communicate  objections  to  the  party  rendering  the  account,  within 
a  reasonable  time,  an  inference  might  be  drawn  that  he  was  satis- 
fied with  it.  Such  omission  to  object  would,  therefore,  be  legiti- 
mate evidence  in  proving  an  account  stated.  There  is  no  arbitrary 
rule  of  law  which  renders  an  omission  to  object  in  a  given  time, 
equivalent  to  an  actual  agreement  or  consent  to  the  correctness 
of  the  account  thus  rendered ;  but  it  is  merely  competent  evi- 
dence, subject  to  be  rebutted  by  circumstances  from  which  counter 
inferences  may  be  drawn.  Thus,  if  i,t  should  appear  that  the 
party  to  whom  the  account  was  rendered  was  absent  from  home, 
that  would,  of  itself,  account  for  the  omission,  and  no' inference 
could  be  drawn  that  he  was  satisfied  with  the  account.  So  other 
circumstances  might  be  shown,  which  would  satisfactorily  account 
for  the  omission  to  object  in  a  given  time.  If  one  party  receiving 
such  account  lived  at  a  distance  from  the  other  party,  and  was 
expecting  to  see  him  within  a  few  days,  that  might  satisfactorily 
account  for  omitting  to  transmit  immediately  his  objections  by 
mail.  Again,  the  expected  meeting  of  the  parties  might  be  pre- 
vented or  delayed  by  some  unforeseen  casualty,  which  might 
extend  it  from  a  few  days  to  as  many  weeks,  or  even  months ;  and 
thus,  what,  in  the  absence  of  knowledge  of  all  the  circumstances 
might  appear  a  very  extraordinary  and  unreasonable  delay,  with 
such  knowledge,  would  be  satisfactorily  accounted  for." 

"  So  the  natural  inference  to  be  drawn  from  an  omission  to  make 
objection,  might  be  rebutted  by  proof  of  the  course  of  dealing 
between  the  parties,  or  of  some  understanding  between  them  that 
no  technical  defaults  should  be  insisted  upon.  In  fine,  as  the 
omission  to  object  to  the  account  rendered,  raises  merely  an 
inference  that  the  party  is  satisfied  with  it,  and  that  he  means  to 
have  his  silence  understood  as  an  expression  of  his  concurrence 
therewith,  any  circumstances  calculated  to  rebut  such  inferences, 
or  to  raise  counter  inferences,  are  clearly  competent  evidence  to 
be  submitted  to  the  court  or  a  jury,  in  order  that,  with  a  knowledge 
of  all  the  circumstances  of  the  case,  they  may  form  their  con- 
clusion of  the  actual  intention  of  the  parties.  And,  as  the  minds 
of  both  parties  are  supposed  to  meet  and  concur,  it  must 
necessarily  be  competent  to  show  how  the  party  rendering  the 
account,  understood  the  transaction.  If  the  evidence  should  show 
clearly  that  he  did  not  understand  that  there  had  been  any  final 
adjustment  of  their  respective  demands  between  them,  it  would 
be  strange,  indeed,  if  the  courts  should  disregard  the  understand- 
ing of  the  parties  themselves,  and  decree  an  adjustment  between 
them  contrary  to  their  own  understanding  in  the  matter."  Lock- 
wood  v.  Thome,  4  E.  P.  Smith,  288,  289,  290,  Pratt,  J. 

(a)  Note  366. 
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Again,  in  the  same  case,  the  court  said,  by  Selden,  J.,  pages 
291,  292:  "This  case  has,  I  think,  been  tried  under  a  misap- 
prehension ou  the  part  of  the  counsel,  if  not  of  the  court,  as  to  the 
effect  of  what  is  called  an  account  stated.  It  seems  to  have  been 
supposed  that  the  questions  whether  the  account  which  had 
been  rendered  had  become  a  stated  or  a  settled  account,  or 
whether,  if  settled,  it  should  be  opened,  presented  a  preliminary 
issue,  to  be  first  tried  and  decided  before  any  evidence  could  be 
received  showing  mistakes  or  errors  in  the  account.  This  erro- 
neous supposition  appears  to  have  caused  the  case  to  be  disposed 
of,  without  going  into  any  evidence  in  regard  to  the  accuracy  or 
justice  of  the  charge  in  the  account  for  deficiency  in  the  weight 
of  the  hides.  An  account  stated  or  settled  is  a  mere  admission 
that  the  account  is  correct.  It  is  not  an  estoppel.  The  account 
is  still  open  to  impeachment  for  mistakes  or  errors."  Its  effect  is 
to  establish,  prima  facie,  the  accuracy  of  the  items,  without  other 
proof;  and  the  party  seeking  to  impeach  it,  is  bound  to  show 
affirmatively  the  mistake  or  error  alleged.  The  force  of  the  ad- 
mission, and  the  strength  of  the  evidence  which  will  be  necessary 
to  overcome  it,  will  depend  upon  the  circumstances  of  the  case. 
An  account  stated,  which  is  shown  to  have  been  examined  by 
both  parties,  and  expressly  assented  to  or  signed  by  them,  would 
afford  stronger  evidence  of  the  correctness  of  its  items,  than  if  it 
merely  appeared  that  it  had  been  delivered  to  the  party,  or  sent 
by  mail,  and  acquiesced  in  for  a  sufficient  length  of  time  to  entitle 
it  to  be  considered  as  an  account  stated.  So,  too,  an  account  settled, 
that  is,  when  the  balance  has  been  paid  or  adjusted  between 
the  parties,  is  stronger  evidence,  and  requires  more  proof  to  over- 
come it  than  a  mere  account  stated.  But  the  parties  are  never 
precluded  from  giving  evidence  to  impeach  the  account,  unless 
the  case  is  brought  within  the  principles  of  an  estoppel  in  pais,  or 
of  an  obligatory  agreement  between  the  parties ;  as  for  instance, 
where,  upon  a  settlement,  mutual  compromises  are  made."b  So 
far  as  Lockwood  v.  Thorne,  1  Kern.,  170,  or  S.  C,  24  Barb.,  391. 
is  opposed  to  the  foregoing  views,  it  is  overruled. 

An  account  stated  or  settled,  is  in  the  nature  of  an  agreement 
that  the  articles  charged  are  correct;  and  therefore,  no  account 
can  be  legally  stated  by  persons  who  are  not  competent  to  make 
a  valid  contract.  Holmes  v.  D'Camp,  1  Johns.,  34.  For  this 
reason,  an  infant  is  nOt  bound  by  an  account  stated,  even  though 
he  expressly  agrees  to  it.  Trueman  v.  Hurst,  1  Term  E.,  40.  A 
plaintiff  may  recover  on  an  account  stated  with  the  defendant, 
although  it  includes  a  debt  due  from  the  defendant  individually, 
and  also  one  due  from  him  and  a  deceased  partner.  Richards  v. 
Heather,  1  Barn.  &  Aid.,  29.  It  is  sufficient,  although  the  account 
be  stated  of  that  which  is  due  to  the  plaintiff  only,  without 
making  any  deduction  for  any  counterclaim  or  set-off  for  the  de- 
fendant. Styart  v.  Rowland,  1  Show,  215.  And  it  is  not  essential 
that  there  should  be  cross  demands  between  the  parties,  nor  that 
the  defendant's  acknowledgment  that  a  certain  sum  was  due 
Wait    91     (°)  NoTB  367-       W  NoTK  368- 
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from  hini  to  the  plaintiff,  should  relate  to  more  than  a  single  debt 
or  transaction.  Highmore  v.  Primrose,  5  Maule  &  Selw.,  65.  An 
admission  by  a  defendant,  that  a  certain  specified  sum  was 
agreed  to  be  paid  to  the  plaintiff  for  the  sale  of  standing  trees,  if 
made  after  the  trees  had  been  felled  and  taken  away  by  the  de- 
fendant, will  support  an  action  upon  an  account  stated,  though 
not  for  goods  sold  and  delivered.  Enowles  v.  Michel,  13  East, 
249. 

An  I.  O.  U.  is  sufficient  prima  facie  evidence  in  an  action  for 
money  lent,  or  of  an  account  stated  with  him,  though  it  is  not  ad- 
dressed, and  no  proof  is  given  that  U.  means  the  plaintiff,  except 
the  fact  that  he  produces  the  instrument  as  evidence  of  his  right. 
Douglas  v.  Holme,  12  Ad.  &  Ellis,  641;  Curtis  v.  Biclcards,  1 
Man.  &  Grang.,  46." 

Where  an  account  had  been  rendered  by  the  plaintiff  to  the 
defendant,  who  objected  to  one  item  of  the  account,  but  said 
nothing  as  to  the  others,  this  was  held  sufficient  evidence  on  an 
account  stated,  as  to  the  items  not  objected  to.  Chisman  v.  Count, 
2  Man.  &  Grang.,  307.  A  qualified  or  conditional  acknowledg- 
ment that  a  certain  sum  is  due  to  the  plaintiff,  will  not  entitle 
him  to  recover  upon  an  account  stated.  Evans  v.  Verity,  Byan  & 
Moody,  239.  And  a  defendant's  admission  that  something  is  due 
to  the  plaintiff,  without  specifying  how  much,  does  not  entitle 
him  to  a  verdict  for  even  nominal  damages,  on  an  account  stated. 
Eirton  v.  Wood,  1  Mood.  &  Bob.,  253;  Lane  v.  Hill,  18  Ad.  & 
Ellis,  B".  S.,  252.  In  such  an  action,  the  plaintiff  cannot  recover 
unless  he  shows  that  an  account  was  stated  for  some  particular 
amount;  a  mere  general  acknowledgment  of  a  debt,  without 
specifying  its  amount,  is  not  sufficient  to  entitle  the  creditor  to 
recover  nominal  damages.  lb.;  Bernasconi  v.  Anderson,  1  Mood. 
&  Malk.,  183;  and  see  Tucker  v.  Barrow,  7  Barn.  &  Cress.,  623; 
Green  v.  Davies,  4  Barn.  &  Cress.,  235.b  A  landlord  demanded 
£40  from  an  incoming  tenant,  upon  his  agreement  to  pay  for  the 
crops  growing  upon  the  ground;  the  tenant  offered  to  pay  .£17, 
and  this  was  held  to  be  no  evidence  to  support  a  count  upon  an 
account  stated.  Wayman  v.  Hilliard,  7  Bing.,  101. 

A  verbal  agreement  was  made  for  the  purchase  of  some  turnips 
growing  in  the  plaintiff's  field ;  after  the  purchaser  had  removed 
the  principal  part  of  them,  the  seller  said  to  him:  "  You  owe  me 
£3 ; "  to  which  the  purchaser  answered,  "  I  will  send  it  before  I 
draw  any  more  turnips."  He  afterwards  drew  away  all  the  tur- 
nips, but  did  not  send  the  money,  which  was  held  to  be  recover- 
able upon  an  account  stated.  Pinchon  v.  Chilcott,  3  Carr.  & 
Payne,  236 ;  Knowles  v.  Michel,  13  East,  249. 

It  is  not  necessary  to  prove  the  items  of  which  the  account 
consists ;  it  is  sufficient  to  prove  some  existing  antecedent  debt 
or  demand  between  the  parties  respecting  which  an  account  was 
stated,  and  a  balance  was  struck  and  agreed  upon.c  Bartlett  v 
Emery,  1  Term  E.,  42,  note;  Ogden  v.  Astor,  4  Sandf.,  312,  332 

(a)  Note  369.        (6)  Note  370.  (c)  Note  311. 


CONSTRUCTION  OF  CONTRACTS.  723 

CHAPTER  XVIII. 

CONSTRUCTION   OF   CONTRACTS. 

SECTION  I. 

THE  GENERAL   OBJECT   AND   PRINCIPLES   OF   CONSTRUCTION. 

It  is  essential  to  the  attainment  of  justice,  that  every  contract 
should  be  correctly  construed  and  firmly  enforced.  The  con- 
struction of  a  contract,  when  its  terms  are  conceded,  is  always  a 
question  of  law ;  and  it  is  therefore  of  the  first  importance  that 
the  rules  of  construction  should  be  just,  uniform  and  intelligible. 

When  these  rules  are  clearly  defined,  and  conclusively  or 
firmly  settled,  parties  are  able  to  determine  what  liabilities  they 
will  assume  by  entering  into  a  particular  contract,  and  they  may 
therefore  act  safely  in  relation  to  settled  rules,  while  all  would 
be  uncertainty  if  the  question  of  construction  were  one  of  fact 
instead  of  law.  If  the  contract  is  in  writing,  tbe  construction  is 
determined  from  the  face  of  the  instrument.  If  the  agreement, 
however,  is  a  verbal  one,  and  the  parties  disagree  as  to  its  terms, 
it  will  be  a  question  of  fact  what  the  agreement  really  was, 
though  when  that  is  ascertained,  the  construction  of  the  agree- 
ment will  still  be  a  matter  of  law.  When  technical  terms,  or 
words  used  in  some  peculiar  sense,  are  employed  in  making 
contracts,  it  is  sometimes  the  case,  that  evidence  is  admissible  on 
both  sides,  for  the  purpose  of  ascertaining  the  true  meaning  of 
those  words  or  terms.  And  the  determination  of  their  actual 
sense  and  meaning  is  a  matter  of  fact ;  but  when  the  true 
meaning  is  established,  the  construction  of  the  entire  contract, 
including  those  words  o*r  terms,  is  a  matter  of  law. 

SECTION  IL 

One  of  the  principal  objects  of  the  law  is,  to  enforce  the  per- 
formance of  contracts,  or  to  give  damages  for  the  non-perform- 
ance of  them.  And  one  of  the  first  questions  to  settle  in  each 
case  is,  to  ascertain  what  the  parties  themselves  intended ;  and 
when  that  is  done,  the  law  gives  effect  to  the  intention  by  com- 
pelling a  performance  of  the  contract,  or  by  giving  damages  as  a 
substitute.  It  is  to  be  understood,  however,  that  the  agreement 
is  a  legal  one,  for  the  law  will  not  give  effect  to  an  illegal 
contract,  nor  give  damages  for  the  breach  of  it.  So,  too,  the 
construction  must  be  in  accordance  with  the  terms  of  the  agree- 
ment, and  not  merely  in  accordance  with  what  either  or  both  of 
the  parties  may  have  really  intended,  if  the  case  is  such  that  the 
actual  intention  differs  from  that  expressed  in  the  agreement. 
If  an  agreement  is  made  in  clear  and  explicit  terms,  it  must  be 
construed  and  enforced  according  to  those  terms,  and  not  accord- 
ing to  the  intention  of  the  party  when  that  differs  from  the 
agreement  actually  made. 

One  of  the  first  principles  of  construction  in  relation  to  written 
instruments  is,  that  no  violence  shall  be  done  to  the  rules  of 
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language,  or  to  the  principles  of  the  law.  And  the  same  rule 
obtains  in  relation  to  oral  contracts,  when  their  terms  are  clearly 
ascertained  and  settled.  If  a  contract  provides  for  the  sale  of 
"  horses,"  no  court  would  construe  the  contract  in  such  a  manner 
as  to  declare  that  it  meant  a  sale  of  "  oxen." 

Where  it  is  obvious,  however,  that  the  terms  used  are  such  as 
to  include  other  words  which  denote  the  same  thing,  then  such  a 
construction  may  be  adopted  as  will  carry  into  effect  the  inten- 
tion of  the  parties.  As  illustrations  of  this,  the  term  "  men  " 
will  be  held  to  mean  "  mankind,"  and  to  include  "  women ; " 
and  the  word  "horse"  may  also  be  construed  to  mean  "mares." 
State  v.  Dunnavant,  3  Brev.,  9  ;  and  see  Packard  v.  Hill,  7  Cow., 
434  ;#.  C,  5  Wend.,  375. 

An  agreement  by  a  manufacturer,  to  make  and  finish  certain 
specified  goods,  "  as  soon  as  possible,"  means  within  a  reasonable 
time,  due  rega^i  being  had  to  the  manufacturer's  means,  his 
engagements,  and  the  nature  of  the  articles.  Atwood  v.  Emery, 
1  0.  B.  N.  S.,  110. 

section  ni. 

In  giving  construction  to  a  contract,  its  subject  matter  ought 
to  be  fully  and  attentively  considered.  There  are  many  words 
which  have  one  meaning  in  ordinary  narration  or  composition, 
and  quite  an  other  when  they  are  used  as  technical  words  in 
relation  to  some  special  subject ;  and  it  is  obvious  that,  if  the 
contract  relates  to  such  special  subject,  then  the  words  must  be 
supposed  to  have  been  used  in  this  specific  and  technical  sense. 

So  for  the  purpose  of  determining  the  true  construction  of  a 
contract,  it  is  proper  to  take  into  account  the  situation  of  the 
parties,  and  of  the  property  which  is  the  subject  matter  of  the 
contract,  as  well  as  the  object  and  intention  of  the  parties  in 
making  the  agreement,  for  the  intention  is  always  carried  into 
effect,  so  far  as  is  consistent  with  the  principles  of  law,  and  the 
rules  of  language.1  Where  the  language  of  a  contract  is  direct 
and  explicit,  and  its  meaning  is  clear  and  unambiguous,  there  is 
no  room  for  construction,  and  nothing  for  construction  to  do. 
No  court  will  defeat  the  express  stipulations  of  the  parties  by  mere 
construction.  And  where  a  contract  does  not  express  the  true 
intention  of  the  parties,  some  other  remedy  must  be  sought  than 
that  of  construction. 

There  are  many  instances  in  which  mistake  or  fraud  in  making 
a  contract,  will  relieve  a  party  from  performing  it,  but  the  rules 
of  construction  have  nothing  to  do  with  such  a  case.  A  construc- 
tion which  would  make  the  contract  legal,  is  preferred  to  one 
which  would  render  it  illegal ;  and  so,  a  construction  which  would 
render  the  contract  operative,  is  preferred  to  one  that  would  ren- 
der it  null  and  void.  Archibald  v.  Thomas,  3  Cow.,  284,  290.  The 
law  always  endeavors  to  give  a  just  and  rational  construction  to 
all  contracts,  and  in  relation  to  the  words  or  language  used, 
the  legal  presumption  is  in  favor  of  the  comprehensive  over  the 

(a)  Note  312. 
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restricted,  the  general  over  the  particular  and  the  common  or 
ordinary  over  the  unusual  sense  or  meaning.  No  rule  of  con- 
struction is  more  frequently  called  into  operation,  than  that  one 
which  requires  that  the  whole  coutract  is  to  be  considered  in 
determining,  the  meaning  of  any  or  of  all  its  parts.  The  reason 
is  obvious.  The  same  parties  make  the  entire  coutract,  and  they 
may  naturally  be  supposed  to  have  had  the  same  purpose  and 
object  in  view  in  all  parts  of  it,  and  if  this  purpose  is  more  clear 
and  certain  in  some  parts  of  it  than  in  others,  those  which  are 
obscure  may  be  illustrated  and  established  by  the  light  of  the 
others. 

A  contract  may  be  contained  in  several  different  instruments. 
which,  if  made  at  the  same  time,  between  the  same  parties,  and 
in  relation  to  the  same  subject,  will  be  held  to  be  but  one  con- 
tract, and  the  court  will  read  them  iu  such  order  of  time  and 
priority  as  will  carry  into  effect  the  intention  of  the  parties,  as 
that  may  be  gathered  from  all  the  instruments  taken  together. 
The  recitals  found  in  an  instrument,  or  in  one  or  more  of  several 
instruments  which  relate  to  each  other,  will  be  taken  into  account 
in  determining  the  true  construction. 

It  is  an  important  rule  of  construction,  that  all  the  different 
parts  of  a  contract  shall  be  so  constructed  as  to  give  effect  to  each 
part  of  it,  and  to  all  the  language  used,  where  that  is  possible. 
When  it  is  not  possible  to  give  effect  to  all  parts  of  the  contract, 
or  to  all  the  words  used,  those  which  are  least  important  are  to 
be  disregarded  rather  than  the  more  important  ones.  An  other 
rule  is,  that  the  party  who  gives  a  contract,  or  is  to  perform  it,  is 
the  person  against  whom  the  construction  is  to  be  made,  if  any  pre- 
ference is  given,  for  the  assigned  reason,  that  men  who  give  the 
instrument  and  who  choose  the  words  by  which  they  agree,  ought 
to  be  held  to  a  strict  interpretation  of  them,  rather  than  the  one 
who  merely  accepts  them.a 

The  reason,  however,  is  not  a  strong  one,  nor  is  the  rule  itself 
frequently  applied,  and  it  is  seldom  applied  unless  the  other  rules 
fail  to  decide  a  question. 

Contracts  or  legal  instruments  ought  to  be  grammatically 
written,  and  construed  in  accordance  with  grammatical  rules. 
There  is  not,  however,  any  rule  of  law  requiring  an  observance 
of  this  rule.  But  on  the  contrary,  all  rules  of  grammar  will  be  dis- 
regarded, if  the  meaning  and  intention  of  the  parties  can  be  clearly 
ascertained.  Where  an  instrument  is  partly  written  and  partly 
printed,  the  written  portion  will  prevail,  if  there  is  a  discrepancy 
or  contradiction  between  the  written  and  printed  portions.  Harper 
v.  Albany  Mut.  Ins.  Co.,  3  E.  P.  Smith,  194.b 

The  principles  applicable  when  parol  evidence  is  offered  for  the 
purpose  of  explaining,  contradicting,  varying  or  reforming  written 
contracts,  will  be  more  fully  noticed  under  title  Evidence. 

The  law  frequently  supplies  defects  by  implications,  in  the 
absence  of  an  express  agreement  between  parties,  But  the  rule 
is  never  carried  so  far  that  it  overturns  express  agreements  by 

(a)  Note  373.        (6)  Note  374, 
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any  implication  whatever.  If  express  stipulations  are  illegal,  the 
law  declares  them  void.  But,  if  they  are  legal,  the  law  yields 
to  them,  and  does  not  substitute  in  their  place  what  it  would 
have  supplied  by  implication  had  the  parties  been  silent  upon 
that  point. 

The  general  ground  of  a  legal  implication  is,  that  the  parties 
to  the  contract  would  have  expressed  that  which  the  law  implies, 
had  they  thought  of  it,  or  had  they  not  supposed  it  was  unneces- 
sary to  speak  of  it  because  the  law  provided  for  it.  But  when 
the  parties  do  themselves  make  express  provision,  the  reason 
of  the  implication  fails. 

There  are  some  legal  presumptions  of  law,  which  may  be  con 
sidered  as  affecting  the  construction  of  contracts.  Thus,  it  is  a 
presumption  of  law,  that  the  parties  to  a  simple  contract  intended 
to  bind  not  merely  themselves,  but  their  personal  representatives; 
and  such  parties  may  sue  on  a  contract,  although  not  named 
therein.  So,  too,  if  several  persons  stipulate  for  the  performance 
of  any  act,  without  words  of  severalty,  the  presumption  of  law 
is,  that  they  intended  to  bind  themselves  jointly.  But  this  pre- 
sumption may  be  rebutted,  as  for  instance,  where  it  appears  that 
certain  separate  things  were  to  be  done  by  separate  parties,  who 
could  not  join  in  the  work. 

Custom  sometimes  has  an  influence  upon  contracts.  But  cus- 
tom and  usage  are  not  the  same  thing.  Custom  is  the  thing  to 
be  proved,  and  usage  is  the  evidence  of  custom.  Whether  a  cus- 
tom exists  is  a  question  of  fact.  But  in  the  proof  of  this  fact, 
questions  of  law  of  two  kinds  may  arise.  One,  whether  the  evi- 
dence is  admissible,  which  is  to  be  settled  by  the  common  prin- 
ciples of  the  law  of  evidence.  The  other,  whether  the  facts  stated 
are  legally  sufficient  to  prove  a  custom. 

No  custom  can  be  proved  or  permitted  to  influence  the  con- 
struction of  a  contract,  or  vary  the  rights  of  parties,  if  the  cus- 
tom itself  be  illegal.  Nor  can  a  custom  be  any  more  set  up 
against  the  clear  intention  of  the  parties,  than  it  could  against 
their  exoress  agreement. 
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THE  LAW  RELATING  TO  TORTS  OR  WRONGa 

CHAPTER  I. 

ACTIONS   FOE   TORTS    OR   WRONGS. 
SECTION  L 

GENERAL   PRINCIPLES    RELATING  TO  TORTS. 

The  law  in  relation  to  contracts,  express  or  implied,  having 
been  discussed  as  fully  as  is  consistent  with  the  plan  of  this  work, 
it  now  remains  a  part  of  the  task  to  explain  some  of  the  prin- 
ciples of  law  which  relate  to  torts  or  wrongs.  A  tort  may  be 
described,  generally,  as  a  wrong  independent  of  contract.  It 
involves  the  idea,  if  not  of  some  infraction  of  law,  at  all  events 
of  some  infringement  or  withholding  of  a  legal  right,  or  some 
violation  of  a  legal  duty.  Actions  for  torts  will  lie  in  several  dif- 
ferent classes  of  cases,  such,  for  instance,  as  for  an  injury  to  the 
person  or  to  personal  rights ;  for  the  wrongful  taking  or  conver- 
sion of  personal  property;  for  an  injury  to  personal  or  real 
property,  and  the  like  cases.  The  right  of  action  for  a  tort  is 
generally  founded,  either  upon  an  invasion  of  some  legal  right 
of  person  or  property,  or  on  the  violation  of  some  duty  towards 
the  public  which  has  resulted  in  some  damage  to  the  plaintiff,  or 
on  the  infraction  of  some  private  duty  or  obligation  which  has 
been  productive  of  damage  to  the  complaining  party.  The  im- 
portance of  having  a  correct  perception  of  the  nature  of  a  right 
of  action  founded  upon  a  tort  or  wrong  independent  of  contract, 
will  justify  a  brief  examination  of  each  of  the  three  classes  just 
specified. 

The  first  class  of  cases  relates  to  those  instances  in  which  com 
plaint  is  made  of  the  invasion  of  some  legal  right  which  is 
actually  in  the  possession  of  the  plaintiff,  and  to  the  enjoyment 
of  which  he  is  exclusively  entitled,  as  where  a  wrong  is  done  to 
the  person  or  to  the  reputation,  where  goods  are  tortiously  con- 
verted, or  a  direct  injury  is  done  to  property.  In  such  cases,  a 
plaintiff,  to  entitle  himself  to  the  recovery  of  damages,  may  be 
called  upon  to  prove  two  things ;  first,  the  existence  of  the  right 
alleged ;  and  secondly,  that  it  has  been  violated  by  the  defendant. 

The  existence  of  the  right  alleged  or  claimed  will  always  have 
to  be  established  by  a  reference  to  legal  principles.  Sometimes 
this  right  admits  of  easy  proof,  as  in  an  action  for  a  trespass  in 
taking  away  goods,  where  the  plaintiff  would  have  a  prima  faci6 
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case  sufficient  to  entitle  him  to  recover,  upon  merely  proving  his 
own  previous  possession  of  the  goods,  and  that  they  were  subse- 
quently tortiously  taken  out  of  it  by  the  defendant,  and  the  reason 
of  this  is,  that  a  bare  possession  of  goods  gives  a  right  of  action 
against  a  wrongdoer,  for  his  invasion  of  the  plaintiff's  right  of 
possession  or  property.  In  other  cases  the  proof  may  not  be  so 
simple,  for  the  facts  to  be  established  may  have  to  be  deduced 
from  a  mass  of  details  more  or  less  complicated,  and  from  facta 
and  circumstances  which  may  be  direct  or  very  remote  in  theii 
bearing  upon  the  questions ;  and  further,  the  existence  of  the 
right,  as  a  matter  of  law,  after  the  facts  are  established,  may  have 
to  be  proved  by  an  appeal  to  elementary  principles  aud  deduc- 
tions ingeniously  drawn  from  them  by  a  discussion  of  general 
doctrines  of  public  policy,  or  by  embarrassing  inquiries  touching 
the  intention  of  the  legislature. 

In  the  second  class  of  cases,  an  action  of  tort  may  be  founded 
upon  the  violation  of  some  public  duty  towards  the  public,  and 
the  consequent  damages  to  the  plaintiff.  To  maintain  an  action 
in  this  class  of  cases,  the  plaintiff  must  prove  three  different 
matters,  that  is  to  say:  the  existence  of  the  alleged  duty,  its 
breach,  and  the  resulting  damage.  The  existence  of  the  duty 
must  be  shown,  either  by  bringing  the  facts  of  the  case  within 
the  reach  and  control  of  some  acknowledged  or  settled  doctrine 
of  the  common  law,  or  by  showing  that  they  are  within  the 
words,  spirit,  or  purview  of  an  act  of  the  legislature.  Whenever 
a  duty  has  to  be  performed  towards  the  public  by  an  individual, 
and  an  other  is  specially  injured  in  consequence  of  the  non- 
observance  or  non-discharge  of  such  duty,  or  through  misfeasance 
or  malfeasance  in  its  discharge,  an  action  will  lie  at  the  suit  of  the 
latter  against  the  former.  The  breach  of  a  public  duty  which 
causes  damages  to  an  individual,  combines,  in  reality,  two  tortious 
ingredients,  which  are,  according  to  circumstances,  more  or  less 
clearly  distinguishable  from  each  other ;  one  is  the  wrong  done 
to  fjhe  public,  the  other,  the  wrong  done  to  the  individual  com- 
plaining. That  which  is,  in  strictness,  correlative  to  a  public 
duty,  is  a  right  enforceable  at  the  suit  of  the  public.  But,  then, 
the  general  rule  of  law  is  well  settled,  that  individuals  cannot 
enforce  a  public  right,  or  redress  a  public  injury,  by  suits  in  their 
own  names.  Where  they  suffer  wrong,  or  sustain  damages  in 
common  with  other  members  of  the  community,  no  personal  right 
of  action  thence  accrues.  The  private  grievance  is  merged  in 
that  of  the  public;  and  the  remedy,  if  any  exists,  will  be  by 
public  prosecution,  in  order  that  the  rights  of  the  public  may  thus 
be  vindicated.  Even  where  one  person  sustains  an  injury  in 
common  with  the  public,  and,  from  circumstances  in  which  he 
happens  to  be  placed,  suffers  more  frequently  or  more  severely 
than  others,  he  will  not,  on  that  account,  have,  as  of  course,  a 
separate  right  of  action.  It  is  only  where  he  suffers  some  special 
damage,  differing  in  kind  from  that  which  is  common  to  others, 
that  a  personal  remedy  accrues  to  him.     It  may  be  repeated,  that 
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in  every  case  belonging  to  the  class  now  under  consideration,  it 
will  be  found  as  an  ingredient  of  the  right  of  action,  that  the  de- 
fendant is  chargeable  with  some  nonfeasance,  misfeasance,  or 
malfeasance  of  a  public  duty,  constituting  an  offense,  whether 
indictable  or  not,  against  the  public,  and  also  an  injury  product- 
ive of  special  damage  to  an  individual.  Where,  then,  a  private 
action  is  brought  for  the  recovery  of  damages  caused  by  a  breach 
of  a  public  duty,  the  damage,  and  not  the  breach  of  duty,  is  that 
for  which  the  plaintiff  sues ;  his  object  being,  not  to  vindicate  a 
right  on  behalf  of  the  public,  but  to  recover  compensation  for 
a  wrong  done  to  himself.  Between  the  public  and  the  private 
wrong,  concurring  in  a  cause  of  action  of  the  kind  now  alluded 
to,  the  distinction  should  always  be  carefully  traced  out.  The 
mode  of  tracing  it  is  illustrated  by  the  following  case,  in  which 
an  action  was  brought  against  a  witness  for  disobeying  a  subpoena; 
and  the  court  observed:  "That,  in  such  an  action,  brought  for  a 
breach  of  duty,  not  arising  out  of  a  contract  between  the  plaintiff 
and  the  defendant,  but  for  disobeying  the  order  of  a  competent 
authority,  the  existence  of  actual  damage  or  loss  is  essential  to 
the  action ;  as  the  law  will  not  imply  a  loss  to  the  plaintiff  from 
mere  disobedience  to  the  subpoena."  Couling  v.  Coxe,  6  0.  B.,  703 
In  other  words,  the  law  will  here  discriminate  between  the  breach 
of  the  public  duty  and  the  personal  injury,  which  form  the  com- 
ponent elements  of  the  complete  right  of  action.  In  the  case  just 
mentioned,  the  right  of  action  was  founded  upon  the  breach  of  a 
public  duty,  existing  at  the  common  law,  and  productive  of 
damage  to  the  plaintiff.  But  a  public  duty  may  also  be  imposed 
in  part  or  wholly  by  the  statute  law;  and  when  this  is  so,  the 
precise  nature  and  extent  of  the  statutory  duty  must  of  course  be 
determined  by  reference  to  the  words  of  the  act  creating  it.  In 
Ewer  v.  Jones,  6  Mod.,  27,  Lord  Holt  said:  "  Wherever  a  statute 
enacts  any  thing,  or  prohibits  any  thing  for  the  advantage  of  any 
person,  that  person  shall  have  a  remedy  to  recover  the  advantage 
given  to  him,  or  to  have  satisfaction  for  the  iujury  done  to  him, 
contrary  to  law,  by  the  same  statute;  for  it  would  be  a  fine  thing 
to  make  a  law  by  which  one  has  a  right,  but  no  remedy  but  in 
equity."  This  expression  is  equivalent  to  saying  that  "  where  a 
statute  gives  a  right,  then,  although  in  express  terms  it  has  not 
given  a  remedy,  the  remedy  which  by  law  is  properly  applicable 
to  that  right,  follows  as  an  incident."  Maule,  B.,  Braithwaite  v. 
Skinner,  5  Mees.  &  Wels.,  327. 

In  the  third  place,  a  right  of  action  for  a  tort  may  be  founded 
on  the  infraction  of  some  private  compact,  or  of  some  private 
duty  or  obligation,  and  consequential  damages  to  the  complain- 
ant. Any  duty,  moreover,  must  in  strictness  be  deemed  "  private," 
which  is  to  be  observed,  not  towards  the  community  at  large,  but 
in  relation  to  one  or  more  of  its  members.  The  class  of  private 
duties  is  consequently  extremely  large,  it  comprehends  duties 
flowing  from  express  or  implied  contracts,  from  bailments,  from 
the  relation  of  master  and  servant,  or  of  landlord  and  tenant,  and 
Wait    92 
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from  the  occupancy  of  land,  &c.  Now,  iu  any  case  referable  to 
this  class,  the  plaintiff  must,  in  order  to  sustain  his  action,  be  able 
to  prove  some  kind  of  contract  or  obligation  out  of  which  the 
specific  duty,  with  a  breach  whereof  the  defendant  is  charged, 
will  flow  in  legal  contemplation,  or  he  must  adduce  evidence  of 
facts  establishing  such  relation  between  the  defendant  and  him- 
self, that  such  specific  duty  will  result.  And  further  than  this 
he  must  also  show  a  breach  of  the  duty  thus  raised,  and  conse- 
quential damage  to  himself.  A  private  duty  may  exist  at  common 
law,  for  a  breach  of  which,  if  coupled  with  consequential  damage, 
an  action  will  be  maintainable.  Although  a  tort  differs  essen- 
tially from  a  contract  as  a  foundation  of  an  action,  it  not  unfre- 
quently  happens  that  a  particular  transaction  admits  of  being 
regarded  from  two  different  points  of  view,  so,  that  when  contem- 
plated from  one  of  these  points,  it  presents  all  the  characteristics 
of  a  good  cause  of  action  upon  contract;  and,  when  regarded 
from  the  other,  it  offers  sufficient  materials  whereupon  to  found 
an  action  for  a  tort.  Thus  carriers  warrant  the  transportation 
and  delivery  of  goods  intrusted  to  them ;  attorneys,  surgeons  and 
engineers  undertake  to  discharge  their  duty  with  a  reasonable 
amount  of  skill,  and  with  integrity ;  and  for  any  neglect  or  unskill- 
fulness  by  individuals  belonging  to  one  of  these  professions,  a 
party  who  has  been  injured  thereby  may  maintain  an  action, 
either  in  tort  for  the  wrong  done,  or  for  a  breach  of  the  contract 
at  his  election.  In  short,  wherever  there  is  a  contract  and  some- 
thing to  be  done  in  the  course  of  the  employment  which  is  the 
spbject  of  that  contract,  if  there  is  a  breach  of  a  duty  in  the  course 
of  that  employment,  the  plaintiff  may  recover  either  in  tort  or  on 
contract,  that  is  to  say,  where  there  is  an  employment,  which 
employment  itself  creates  a  duty,  an  action  on  the  case  will  he 
for  a  breach  of  that  duty,  although  it  may  consist  in  doing  some- 
thing contrary  to  an  agreement  made  in  the  course  of  such 
employment  by  the  party  upon  whom  the  duty  is  cast.  Courtenay 
v.  Earle,  10  0.  B.,  83;  Howard  v.  Shepherd,  9  0.  B.,  319,  321; 
Brown  v.  Boorman,  11  01.  &  F.,  44. 

Where  the  tort  complained  of,  thus  flows  from  a  contract  ex- 
press or  implied,  there  is  manifestly  a  direct  privity  between  the 
parties.  It  must  not,  however,  be  therefore  inferred  that  privity 
is,  in  general,  necessary  to  support  an  action  in  tort,  for  many  of 
the  cases  just  cited,  show  that  it  is  not  so.  And  for  the  purpose 
of  establishing  the  fundamental  distinction  between  actions  of 
tort  and  of  contract,  the  following  cases  may  be  instanced:  A.,  a 
stage  proprietor,  contracts  with  B.  to  carry  his  servant,  0.,  and  in 
doing  so,  is  guilty  of  negligence,  which  causes  injury  to  0.,  and 
consequent  damage,  by  reason  of  loss  of  service,  to  his  master. 
Under  these  circumstances,  A.  may  be  sued  in  an  action  upor 
contract  by  B.,  and  in  an  action  of  tort  by  0.;  privity  not  being 
needed  to  support  such  latter  action,  which  is  founded  upon  the 
principle,  that  where  a  coach  proprietor  undertakes  to  convey  a 
passenger,  and  does  so  negligently,  he  is  amenable  for  the  con- 
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sequences.  Marshall  v.  York,  Newcastle  and  Berwick  B.  Co.,  11  0. 
B.,  655;  Parke,  B.,  Longmeid  v.  Holliday,  6  Exch.,  767  ;  Nolton  v. 
Western  B.  B.  Co.,  1  E.  P.  Smith,  444;  S.  C,  10  How.,  97. 

In  like  manner,  if  a  mason  contracts  to  erect  a  bridge,  or  other 
work,  on  a  public  road,  and  erects  it  not  in  accordance  with  his 
contract,  and  so  as  to  be  a  nuisance  to  the  highway,  a  third 
person,  who  sustains  an  injury  by  reason  of  its  defective  con- 
struction, may  recover  damages  from  the  contractor,  who  will  not 
be  allowed  to  protect  himself  from  liability  by  showing  an  absence 
of  privity  between  himself  and  the  injured  party,  or  that  he  is  also 
liable  to  an  other  party  for  a  breach  of  his  contract.  Parke,  B., 
Longmeid  v.  Holliday,  6  Exch.,  767.  So,  if  an  apothecary  or  a 
physician  administers  improper  medicines  to  his  patient,  or  a 
surgeon  unskillfully  treats  him,  and  thereby  injures  his  health, 
the  apothecary,  physician,  or  surgeon,  will  be  liable  to  the  patient, 
even  where  the  father  or  friend  of  the  patient  may  have  employed 
such  physician,  &c,  and  was  to  pay  hiin ;  for,  though  no  such 
contract  had  been  made,  the  physician,  &c,  would  be  liable  to  an 
action  for  his  malfeasance,  if  he  gave  improper  medicines,  or  if 
the  surgeon  unskillfully  treated  his  patient.  Pippin  v.  Sheppard, 
11  Price,  400;  Gladwellv.  Steggall,  5  Bing.  N.  0.,  733;  Judgm.,  6 
Exch.  767.  In  one  case,  the  defendant  was  a  person  whose 
business  it  was  to  prepare  drugs  for  the  market ;  and  an  action 
was  brought  against  him  to  recover  damages  for  negligently 
putting  u p\  labeling  and  selling  a  jar  of  what  purported  to  be  the 
extract  of  dandelion,  a  simple  and  harmless  medicine,  while 
the  article  actually  sold  was  the  extract  of  belladonna,  which  is  a 
deadly  poison;  and  after  it  had  passed  through  the  hands  of 
several  dealers,  a  portion  of  the  contents  of  the  jar  was  sold  to 
the  plaintiff,  who  took  it  in  pursuance  of  the  prescription  of  a 
physician,  as  a  medicine,  and  was,  in  consequence,  greatly  injured; 
and  it  was  held  that  the  defendant  was  liable,  on  the  ground  that 
his  negligence  put  human  life  in  immineiit  danger;  and  that  the 
want  of  privity  of  contract  did  not  make  any  difference  as  to  his 
liability.  Thomas  v.  Winchester,  2  Seld.,  397. 

In  relation  to  privity  as  an  ingredient  in  an  action  founded 
upon  tort,  it  is  sometimes  made  a  question  how  far  it  is  neces- 
sary to  allege  and  prove  that  the  defendant  was  guilty  of  a 
fraud,  as  the  following  case  will  show :  The  plaintiff's  father 
purchased  of  the  defendant  a  gun,  warranted  to  have  been  made 
by  a  particular  maker,  stating  at  the  same  time  that  the  gun  was 
required  for  the  use  of  himself  and  his  son.  The  plaintiff  having 
been  injured  by  the  bursting  of  the  gun,  sued  the  defendant  for 
damages  in  an  action  on  the  case.  At  the  trial  it  was  proved 
that  the  gun  had  not,  in  fact,  been  made  by  the  particular 
individual  named  in  the  warranty ;  and  a  general  verdict,  with 
heavy  damages,  was  found  for  the  plaintiff.  The  defendant 
having  moved  in  arrest  of  judgment,  the  court  were  called  upon 
to  decide  as  if  the  following  facts  had  been  actually  found  by  the 
jury,  viz.,  that  the  defendant  had  knowingly  sold  the  gun  in 
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question  to  tlie  father,  for  the  purpose  of  being  used  by  the  plaintiff, 
and  had  knowingly  made  a  false  warranty  that  this  might  be 
safely  done,  in  order  to  effect  the  sale;  and  further,  that  the 
plaintiff,  on  the  faith  of  such  warranty,  and  believing  it  to  be  true, 
used  the  gun,  and  thereby  sustained  damage.  And  it  was  con- 
tended, on  behalf  of  the  defendant,  that  there  was  no  privity  of 
^contract  between  himself  and  the  plaintiff;  that  there  was  no 
breach  of  any  public  duty,  nor  even  a  violation,  of  any  private 
right  existing  between  the  parties  to  the  action.  The  court, 
however,  held,  that  the  defendant  having  been  guilty  of  a  deceit, 
was  responsible  for  its  consequences  whilst  the  "instrument  sold 
by  him  was  in  the  possession  of  an  individual  to  whom  his 
fraudulent  statement  had  been  communicated,  and  for  whose 
use  he  knew  it  was  purchased.  Langridge  v.  Levy,  2  Mees.  & 
Wels.,  519,  531 ;  8.  C,  4  Id.,  337.a  It  must  not,  however,  be 
inferred  from  the  preceding  case,  that  "  whenever  a  duty  is 
imposed  on  a  person  by  contract  or  otherwise,  and  that  duty  is 
violated,  any  one  injured  by  it  may  have  a  remedy  against  the 
wrong  doer."  Judgru.,  2  Mees.  &  Wels.,  530.  Such  a  principle, 
if  recognized,  would  impose  au  indefinite  extent  of  liability,  and 
lead  to  the  most  absurd  and  outrageous  consequences.  This 
important  limitation  of  the  rule  respecting  privity  is  exemplified 
in  a  recent  case.  A  husband  aud  his  wife  sued  in  tort  for  an 
injury  to  the  wife,  caused,  as  the  complaint  alleged,  by  the  fraud- 
ulent and  deceitful  warranty  of  a  lamp  sold  by  thef defendant. 
The  case  showed  that  the  warranty  was  made  to  the  husband, 
and  the  jury  negatived  the  existence  of  fraud,  and  the  court  held 
that  the  wife  could  not  properly  be  joined  as  a  coplaintiff  in  the 
action,  because  the  injury  to  her  flowed  from  the  breach  of  a 
contract  which  was  made  by  the  husband  alone.  Longmeid  v. 
Rolliday,  6  Bxch.,  761.  The  absence  of  fraud  clearly  distin- 
guishes this  case  from  that  of  Langridge  v.  Levy,  last  cited. 
The  court  observed:  "There  is  no  doubt  that  if  the  defendant 
had  been  guilty  of  a  fraudulent  representation  that  the  lamp  was 
fit  and  proper  to  be  used,  knowing  that  it  was  not,  and  intending 
it  to  be  used  by  the  plaintiff's  wife  or  any  particular  individual, 
the  wife,  or  that  individual,  would  have  had  an  action  for  the 
deceit,  upon  the  principle  which  all  actions  for  deceitful  repre- 
sentations are  founded,  and  which  was  strongly  illustrated  in  the 
case  of  Langridge  v.  Levy,  viz.,  that  if  any  one  knowingly  tells 
a  falsehood,  with  intent  to  induce  an  other  to  do  an  act  which 
results  in  his  loss,  he  is  liable  to  that  person  in  an  action  of 
deceit.  But  the  fraud  being  negatived  in  this  case,  the  action 
cannot  be  maintained  on  that  ground  by  the  party  who  sustained 
the  damages."  The  court  theu  proceed  to  remark  that  there  are 
other  cases,  no  doubt,  besides  those  of  fraud,  in  which  a  third 
person,  though  not  a  party  to  the  contract  in  question,  may  sue 
for  ^damage,  if  it  be  broken ;  those  cases  occurring,  however, 
where,  as  in  the  examples  already  given,  ante,  731,  there  has  been 

(a)  Note  376. 


ACTIONS  FOR  TORTS.  733 

a  wrong  done  to  that  person,  for  which  he  would  have  had  a 
right  of  action,  though  no  such  contract  had  been  made. 

"Fraud  and  deceit  in  the  defendant  and  damage  to  the  plain- 
tiff  are  a  sufficient  foundation  for  the  action  of  trespass  on  the 
case,  though  no  benefit  accrue  to  the  defendant.  The  action  will 
lie  whenever  there  has  been  the  assertion  of  a  falsehood  with  a 
fraudulent  design  as  to  a  fact,  when  a  direct  and  positive  injury 
arises  from  such  assertion."  Welles,  J.,  White  v.  Merritt,  3 
Seld.,  356,  357;  Benton  v.  Pratt,  2  Wend.,  385. 

It  may  be  here  observed  that  a  distinction  undeniably  exists 
between  moral  and  legal  fraud,  and  that  there  are  many  kinds  of 
moral  fraud  which  clearly  could  not  be  made  available,  either  as  a 
ground  of  action,  or  by  way  of  defense  before  a  court  of  law. 
Thus  a  vendor  is  entitled  to  sell  for  the  best  price  he  can  get,  and 
is  not  liable  at  law  for  a  simple  commendation  of  his  own  goods, 
however  worthless  they  may  be,  provided  he  has  not  made  any 
false  statement  as  to  their  quality  or  condition,  nor  concealed 
any  thing  which  he  was  legally  bound  to  disclose,  nor  asserted 
any  thing  respecting  them  which  may,  in  legal  contemplation, 
amount  to  a  warranty. 

The  cases  show  a  distinction  between  legal  and  moral  fraud. 
For  instance,  where  a  person  purports  to  accept  a  bill  of  exchange 
by  procuration,  when  in  fact  he  has  no  such  authority,  that  has 
been  held  to  be  a  legal  fraud  which  rendered  the  party  so  acting 
liable  to  an  action  of  deceit,  although  the  jury  negatived  the  exist- 
ence of  fraud.  Murray  v.  Mann,  2  Exch.,  538,  541;  Polhill  v. 
Walter,  3  Barn.  &  Ad.,  114.  As  to  the  sufficiency  of  "legal" 
fraud  to  support  an  action  when,  unaccompanied  by  any  degree 
of  "  moral "  fraud,  judicial  opinions  have  conflicted.  But  it  is  now 
well  settled  that  a  principal  is  responsible  for  such  representations 
as  may  be  made  by  his  agent  in  the  transaction  of  his  business, 
although  such  principal  may  be  entirely  ignorant  of  the  state- 
ment, and  innocent  of  any  fraud ;  and  any  contract  so  made  may 
be  avoided  on  the  part  of  the  other  party  on  the  ground  of  such 
fraud  by  the  agent.  Bennett  v.  Jiidson,  7  E.  P.  Smith,  238 ;  Atwood 
v.  Small.  6  01.  &  Fin.,  413.  If  a  party  makes  a  material  mis- 
representation without  any  knowledge  whether  the  statement  is 
true  or  false,  with  a  view  to  secure  some  benefit  to  himself,  or  to 
deceive  a  third  person,  he  is,  in  law,  as  much  guilty  of  a  fraud  as 
though  he  knew  it  to  be  untrue  or  false.  lb.;  Evans  v.  Edmonds, 
13  0.  B.,  786;  Taylor  v.  Ashton,  11  Mees.  &  Wels.,  401.  But  it 
is  settled  law,  that,  independently  of  duty,  no  action  will  lie 
unless  there  is  such  a  misrepresentation  as  that  just  stated, 
or  unless  the  party  making  it  knows  it  to  be  untrue,  and  makes  it 
with  the  fraudulent  intention  of  inducing  an  other  person  to  act 
on  the  faith  of  it,  who  does  so  act  to  his  injury.  Thorn  v.  Bigland, 
8  Exch.,  731 ;  Evans  v.  Collins,  5  Q.  B.,  820 ;  Ormrod  v.  Huth,  14 
Mees.  &  Wels.,  651. 

But,  although  it  may  be  conceded  that  moral  may  exist  without 
legal  fraud,  and  that  there  may  be  legal  fraud  without  any  great 
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or  serious  amount  of  moral  delinquency,  there  can  be  no  doubt, 
that  in  a  vast  majority  of  the  cases  involving  fraud,  trickery  or 
covin,  which  come  under  the  cognizance  of  courts  of  justice,  no 
questions  have  to  be  discussed  respecting  the  distinctions  just 
adverted  to,  which  are  sometimes  rather  fine  and  unsatisfactory 

SECTION  II. 

FRAUDULENT    REPRESENTATIONS   AS   TO   CREDIT   OF   A   THIRD    PERSON. 

Fraud  is  not  actionable,  nor  is  it  available  by  way  of  defense 
to  an  action  unless  in  the  one  case,  it  has  occasioned  damage  to 
the  complaining  party,  or  in  the  other,  has  induced  the  defendant 
to  make  the  contract.  A  bare  lie  for  instance,  although  told  with 
an  intent  to  injure,  would  not,  if  unproductive  of  damage,  lay 
the  foundation  of  ao  action,  nor  would  a  misrepresentation,  how- 
ever corruptly  made,  afford  a  good  defense  to  an  action  upon 
contract,  unless  it  were  shown  to  have  operated  as  an  inducement 
to  the  defendant  to  enter  into  the  alleged  contract.  Langridge  v. 
Levy,  2  Mees.  &  Wels.,  531 ;  Pasley  v.  Freeman,  3  Term  E.,  57. 
In  order  to  constitute  a  fraud  by  reason  of  misrepresentations  or 
misstatements,  three  circumstances  must  concur  or  combine;  it 
must  appear  first,  that  the  representation  was  contrary  to  the 
fact;  secondly,  that  the  party  making  it,  knew  it  to  be  contrary 
to  the  fact,  or  that  he  intentionally  made  the  representation,  with- 
out knowing  whether  it  was  true  or  false,  for  the  purpose  of 
inducing  the  other  party  to  act  upon  it;  and  thirdly  and  chiefly, 
that  it  was  the  false  representation  which  gave  rise  to  the  con- 
tracting on  the  part  of  the  other  party,  for  there  must  be  not  merely 
a  fraudulent  attempt  at  overreaching,  but  an  attempt  so  far  suc- 
cessful as  to  have  operated  as  an  inducement  to  the  other  party 
to  contract.  Atwood  v.  Small,  6  CI.  &  ¥.,  444;  Burnes  v.  Pennell, 
2  H.  L.  Cas.,  529 ;  Morns  v.  Heyworth,  10  Mees.  &  Wels.,  147. 

If  A.  fraudulently  makes  a  representation  which  is  false,  and 
which  he  knows  to  be  false,  to  B.,  meaning  that  B.  shall  act  upon 
it,  and  B.  believing  it  to  be  true,  does  act  upon  it,  and  thereby 
suffers  a  damage,  B.  may  maintain  an  action  upon  the  case  against 
A.  for  the  deceit,  there  being  here,  that  conjunction  of  wrong  and 
loss  which  entitles  the  injured  and  suffering  party  to  a  compensa- 
tion in  damages,  Gerhard  v.  Bates,  2  Ell.  &  Bla.,  488.  When  the 
conditions  thus  indicated  are  fulfilled,  there  can  be  no  doubt,  that 
according  as  the  party  on  whom  a  fraud  has  been  practiced,  is 
plaiutiff  or  defendant,  he  may  rely  upon  it  as  a  ground  of  action, 
or  as  a  matter  of  defense  against  the  party  who  practiced  it;  and 
in  illustration  of  this,  see  Jarrett  v.  Kennedy,  6  0.  B.,  319;  Wont- 
ner  v.  Shairp,  4  0.  B.,  404;  Murray  v.  Mann,  2  Exch.,  538;  Vane 
v.  Gobbold,  1  Exch.,  798;  Cornfoot  v.  Fowke,  6  Mees.  &  Wels.,  358; 
Atkinson  v.  Pocock,  1  Exch.,  796;  Souihall  v.  Migg,  11  0.  B.,  481- 
Connop  v.  Levy  11  Q.  B.,  769;  Spencer  v.  Handley,  4  Man.  & 
Grang.,  414.  It  may  perhaps  be  not  altogether  out  of  place  to 
add,  while  upon  this  subject,  that  an  injury  may  be  caused  by 
an  act  prima  facie  savoring  of  false  representation  for  which  an 
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action  will  not  lie,  on  the  ground  that  no  element  of  fraud,  either 
legal  or  moral,  in  fact  enters  into  it.  In  one  case,  the  court 
remarked:  "If  every  untrue  statement  which  produces  damage 
to  an  other,  would  found  an  action  at  law,  a  man  might  sue  his 
neighbor  for  any  mode  of  communicating  erroneous  information, 
such,  for  example,  as  having  a  conspicuous  clock  too  slow,  since 
the  plaintiff  might  thereby  be  prevented  from  attending  to  some 
duty  or  acquiring  some  benefit.  A  doctrine  creating  legal  respon- 
sibility in  cases  so  numerous  and  so  free  from  blame,  must  be 
restrained  within  some  limits.  But  an  averment  that  the  false- 
hood of  his  representations  was  known  to  him,  and  that  he 
knowingly  and  willfully  uttered  it,  seems  to  carry  the  matter 
somewhat  further.  If,  indeed,  the  defendant  were  under  any  legal 
obligation  to  state  the  truth  correctly  to  the  plaintiff,  there  would 
be  a  grievance  in  misleading  him,  for  which  an  action  on  the  case 
would  lie;  still  more  so,  if  he  made  the  false  representation  with 
a  view  to  some  unfair  advantage  to  himself."  Barley  v.  Walford, 
9  Q.  B.,  208. 

If  A.  makes  a  false  and  fraudulent  representation  to  the  public 
which  is  calculated  and  intended  to  deceive  by  inducing  persons 
to  purchase  for  value  that  which  is  worthless,  it  affords  a  ground 
of  action  against  A.  to  any  person  who  is  deceived  and  who  pur- 
chases and  suffers  damages  thereby,  in  the  same  manner  and  to 
the  same  extent  as  though  the  representation  had  been  directly 
made  by.  A.  to  such  person.  Bagshaw  v.  Seymour,  4  J.  Scott,  N/. 
S.,  873 ;  Gerhard  v.  Bates,  2  Ell.  &  Bla.,  476;  Wontner  v.  Shairp, 
4  0.  B.,  404;  Shotwell  v.  Mali,  38  Barb.,  445;  Cazeaux  v.  Mali, 
25  Barb.,  578.a  An  action  lies  against  a  person  who  makes  a  false 
representation  as  to  the  credit  of  a  third  person,  when  it  appears  } 
the  person  making  the  representation  knew  that  the  person  so ,' 
represented  to  be  solvent,  was  at  that  time  insolvent,  and  that  ] 
the  plaintiff  in  consequence  trusted  his  property  to  such  third 
person,  and  thereby  lost  his  debt.  Pasley  v.  Freeman,  3  Term,  51 ; 
Upton  v.  Vail,  6  Johns.,  181;  Zabrislcie  v.  Smith,  3  Kern.,  322. 
An  action  will  lie  for  a  false  representation  in  writing  as  to  the 
character  and  circumstances  of  a  third  person,  if  the  plaintiff  was 
in  consequence  induced  to  give  credit  to  such  third  person, 
although  the  plaintiff  might  have  been  in  part  influenced  by  sub-  \ 
sequent  oral  representations  of  the  defendant,  if  the  jury  are  \ 
satisfied  that  the  plaintiff  was  substantially  induced  by  the  written 
representations  to  give  the  credit.  Tatton  v.  Wade,  9  J.  Scott, 
371;  Addington  v.  Allen,  11  Wend.,  374.  If  a  person  makes  a 
representation  which  is  material,  and  it  turns  out  to  be  false  in 
fact  to  the  injury  of  the  party  so  influenced  and  acting  upon  it, 
an  action  will  lie  against  the  person  who  made  the  representation, 
even  though  he  did  not  actually  know  that  it  was  false  at  the 
time  he  made  it.  Craig  v.  Ward,  36  Barb.,  378;  Bennett  v.  Judson, 
7  E.  P.  Smith,  238.  There  must  be  an  intent  to  defraud  or 
deceive  in  order  to  render  the  defendant  liable,  and  the  informa- 
tion must  in  some  way  be  communicated  to  the  plaintiff,  and  be 

(a)  Note  3*76. 
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relied  upon  by  hiui,  and  be  a  cause  of  injury  or  loss  to  him 
Addington  v.  Allen,  11  Wend.,  374;  S.  G,  7  Wend.,  1;  Shaw  v. 
Stine,  8  Bosw.,  157.  To  render  the  defendant  liable  it  is  not 
necessary  that  he  should  derive  any  advantage  from  the  repre- 
sentation, nor  that  he  intended  to-  defraud  the  plaintiff  in  par- 
ticular. II).  And,  if  he  makes  such  representations,  which  are 
partially  true,  but  he  also  intentionally  and  fraudulently  conceals 
other  important  facts  to  the  injury  of  the  plaintiff,  an  action 
will  lie.  II.;  Zdbriskie  v.  Smith,  3  Kern.,  322;  Gough  v.  Dennis, 
Hill  &  Denio,  55.a  If  one  person  fraudulently  transfers  and  de- 
livers to  an  other  a  promissory  note  as  a  valid  and  subsisting 
demand,  when  it  had  been  previously  paid  and  canceled,  an 
action  will  lie  in  favor  of  the  purchaser  thereof,  against  the 
persou  so  fraudulently  transferring  it  to  him.  Neff  v.  Clute,  12 
Barb.,  466.  The  measure  of  damages  in  such  a  case  is  prima 
facie  the  amount  of  the  note,  as  the  ability  of  the  maker  to  pay 
it  will  be  presumed  until  the  contrary  is  proved.  1 b. 

If  one  person  merely  expresses  his  honest  opinion  in  relation 
to  the  character  or  credit  of  an  other,  without  any  intention  of 
injuring  the  person  to  whom  he  expresses  it,  and  without  any 
expectation  of  benefiting  himself,  he  will  not  be  liable  in  an 
action,  however  much  he  may  be  mistaken  in  that  opinion,  or 
however  much  that  other  persou  may  have  lost  by  acting  upon  it. 
Hay  craft  v.  Greasy,  2  East,  92  ;b  Young  v.  Covell,  8  Johns.,  23. 
Where  the  defendant,  by  means  of  false  and  fraudulent  repre- 
sentations, as  to  existing  facts,  induced  a  third  person  not  to  per- 
form a  contract  with  the  plaintiff,  which,  but  for  such  fraudulent 
representations,  he  would  have  fulfilled,  such  defendant  was  held 
liable  to  an  action  for  the  resulting  damages,  without  reference  to 
the  question  whether  the  plaintiff  could  have  enforced  the  contract 
by  law  as  against  such  third  person.  Benton  v.  Pratt,  2  Wend., 
385.  So,  if  the  defendant  has  intentionally  made  false  statements 
in  regard  to  articles  which  are  manufactured  by  the  plaintiff,  for 
the  purpose  of  preventing  the  sale  of  them,  and  the  sale  is  there- 
by prevented,  and  the  plaintiff  is  in  consequence  injured  in  his 
business,  an  action  will  be  to  recover  the  resulting  damages. 
Snow  v.  Judson,  38  Barb.,  210.  If,  in  such  an  action,  the  defend- 
ant claims  that  he  holds  a  patent  right  for  a  particular  article,  and 
that  the  plaintiff's  articles  resemble  his,  this  will  be  no  defense  to 
the  action  ;  for  the  patent,  while  it  confers  an  exclusive  privilege 
upon  the  legal  owner  of  the  right,  as  respects  the  use  of  the  in- 
vention or  the  contrivance,  confers  no  right  or  privilege  beyond 
that,  and  secures  no  immunity  either  to  the  person,  or  the  acts, 
or  the  other  property  of  such  owner.  He  still  remains  amenable 
to  the  ordinary  tribunals  of  justice,  upon  his  promises,  and  for  his 
tortious  acts,  the  same  as  though  he  had  no  exclusive  right  what- 
ever, even  though  they  relate  in  part  to  this  exclusive  right.  If 
he  assails  and  injures  an  other,  with  his  patented  implement,  or, 
for  the  purpose  of  injuring,  asserts  a  falsehood  in  regard  to  it,  and 
thus  effects  the  intended  injury,  the  exclusive  right  affords  no 

(a)  Note   317.        (6)  Ballard  v.  Lockwood,  1  Daly,  158. 
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shield,  and  has  nothing  to  do  with  the  cause  of  action,  except  it 
may  be,  incidentally,  and  as  a  part  of  the  evidence  to  establish  it. 
II).  In  such  a  case,  the  state  courts  have  jurisdiction,  for  no 
question  can  arise  as  to  the  validity  of  the  defendant's  patent,  his 
rights  under  it,  or  as  to  any  violation  of  it,  since  all  his  rights 
under  it  are  conceded  in  the  bringing  of  the  action,  and  the  only 
issue  to  be  tried,  would  be  fraud  or  no  fraud.  lb. 

SECTION  III. 

OFFICERS.      OFFICIAL   NEGLECT    OB   MISCONDUCT. 

There  are  many  cases  in  which  public  officers  are  held  liable 
both  by  the  common  law  and  by  statute  for  neglect  or  misfeas- 
ance in  the  duties  of  their  office.a  And  so  on  the  other  hand, 
there  are  some  instances  in  which  no  legal  responsibility  is 
incurred  however  erroneously  the  officer  may  have  acted.  No 
civil  action  can  be  maintained  against  any  judge  of  a  court  of 
record,  or  a  justice  of  the  peace,  for  any  act  done,  or  any  decision 
made  by  him,  while  acting  judicially  iu  a  matter  within  the 
scope  of  his  jurisdiction,  no  matter  how  erroneously  he  may  have 
decided  iu  the  particular  case,  nor  however  malicious  the  motive 
which  produced  it.  Yates  v.  Lansing,  5  Johns.,  282;  S.  C,  9 
Johns.,  395 ;  Cunningham  v.  BucMin,  8  Cow.,  178.b 

But  a  person  assuming  to  act  as  a  justice  of  the  peace,  in  issu- 
ing a  warrant  for  the  arrest  of  an  other  for  a  criminal  offense, 
must  be  a  justice  not  only  de  facto,  but  de  jure,  or  he  will  be 
liable  to  an  action  for  a  false  imprisonment,  at  the  suit  of  any 
person  who  may  have  been  arrested  upon  such  warrant.  Newman 
v.  Tiernan,  37  Barb.,  159. 

If  a  ministerial  officer  neglects  the  duties  of  his  office,  or  abuses 
the  trust  reposed  in  him  by  the  law,  by  executing  process  arbi- 
trarily and  oppressively,  he  will  be  liable  to  an  action  at  the  suit 
of  the  injured  party. 

If  a  sheriff  neglects  to  arrest  the  judgment  debtor  named  in  an 
execution,  which  is  issued  against  such  defendant,  and  placed  in 
the  sheriff's  hands  for  execution,  he  will  be  liable  to  an  action 
for  his  neglect  of  duty ;  and  the  cause  of  action  is  one  which  sur- 
vives to  executors,  &c,  and  is  assignable.  Dininny  v.  Fay,  38 
Barb.,  18.  So  if  a  sheriff  neglects  to  collect  the  money  upon  an 
execution,  or  to  return  it  within  the  time  prescribed  by  law  for 
that  purpose,  he  will  be  liable  to  the  plaintiff  named  in  the  exe- 
cution for  such  neglect;  and  the  measure  of  damages  is  the 
ainouut  of  the  execution,  unless  the  sheriff  can  show  that  the  de- 
fendant in  such  execution  had  no  property  out  of  which  the  debt 
could  have  been  collected.  Bowman  v.  Cornell,  39  Barb.,  69.  A 
constable  will  also  be  liable  to  an  action  if  he  neglects  or  refuses 
to  collect  an  execution  delivered  to  him  for  that  purpose.  And 
so  he  and  his  sureties  will  be  liable  for  an  omission  to  return  it 
within  the  time  required  by  law,  whether  the  money  has  been 
collected  or  not.  Ante,  61,  §  143. 

Actions  are  quite  frequently  brought  against  public  officers  for 
Wait  93      (")  No™  318-       ®  XoTB  379- 
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acts  done  by  them,  which  are  claimed  to  be  illegal,  either  because 
the  process  was  issued  by  a  court  or  magistrate  who  had  no  juris- 
diction to  issue  it,  or  because  it  was  irregularly  issued,  or  because 
the  officer  executing  the  process,  exceeds  his  authority.  The 
subject  of  jurisdiction  has  been  sufficiently  noticed  elsewhere. 

If  a  justice  issues  process,  and  assumes  to  take  cognizance  of 
an  action  in  a  case  or  matter  in  which  he  has  no  jurisdiction  by 
law,  he  will  be  liable  to  an  action,  and  to  the  payment  of  such 
damages  as  may  result  to  the  injured  party  by  his  illegal  pro- 
ceedings. The  right  to  reverse  an  erroneous  or  a  void  judgment, 
will  be  noticed  elsewhere. 

In  actions  for  illegal  acts  done  by  officers,  the  cases  in  which 
the  question  is  made,  is  usually  that  of  an  action  of  trespass 
against  the  court  or  officers  issuing  the  process,  the  officer  who 
executes  such  process,  the  party  who  procured  it  to  be  issued,  and 
the  persons  who  assisted  the  officer  in  executing  the  process. 

In  the  first  place,  a  justice  ought  not  to  issue  any  process  with- 
out a  compliance  with  the  law  relating  to  the  issuing  of  such 
process.  If  he  neglects  this  duty,  and  issues  process  without 
observing  the  requirements  of  the  law,  and  such  process  is  exe- 
cuted to  the  injury  of  a  third  person,  he  may  maintain  an  action 
against  such  justice  if  he  had  no  jurisdiction.  Ante,  737,  and  see 
Process,  Attachments,  &c.  In  issuing  process,  a  justice  acts 
ministerially,  not  judicially,  and  he  is  therefore  liable  for  his 
acts,  if  they  are  unauthorized  and  illegal.  The  liabilities  of 
ministerial  officers,  such  as  sheriffs,  coroners,  constables,  and 
others,  are  frequently  subjects  of  discussion  and  litigation.  And 
in  relation  to  ministerial  officers,  the  general  rule  is,  that  if  the 
court  or  officer  who  issued  the  process,  had  jurisdiction  of  the  sub- 
ject matter  of  the  action  or  proceeding,  and  there  is  nothing  on 
the  face  of  the  process  to  apprise  them  of  a  want  of  jurisdiction 
of  the  person  or  process,  they  will  be  protected  in  the  execution  of 
the  process.  Savacool  v.  Boughton,  5  Wend.,  170.  A  constable 
may  justify  the  execution  of  process  directed  to  him,  and  regular 
on  its  face,  although  the  justice  issuing  it  was  merely  a  justice  de 
facto,  and  not  de  jure.  Wilcox  v.  Smith,  5  Wend.,  231;  Weeks  v. 
Ellis,  2  Barb.,  320.  And  so  he  will  be  protected  in  the  execution 
of  process  which  is  regular  and  legal  on  its  face,  although  issued 
upon  a  judgment  rendered  without  jurisdiction.  Cornell  v.  Barnes, 
7  Hill,  35;  Imbert  v.  Hallock,  23  How.,  456.  When  an  execution 
is  directed  to  an  officer  to  be  executed,  he  is  not  bound  to  inquire 
whether  there  is  a  judgment  to  support  it,  or  whether  the  exe- 
cution corresponds  exactly  with  the  judgment.  If  it  is  regular 
upon  its  face,  it  is  his  duty  to  execute  it.  Irregularity  or  error  in 
it  affects  the  parties,  but  not  a  ministerial  officer.  Hutchinson  v. 
Brand,  5  Seld.,  208;  5.  C,  6  How.,  73.  But,  although  such  is 
the  right  of  a  constable,  he  is  uuder  no  legal  obligation  to  serve 
the  process ;  and  its  invalidity  is  always  a  good  answer  to  an 
action  brought  against  him  for  refusing  to  execute  it.  lb. ;  JEarl 
v.  Camp,  16  Wend.,  567,  568,  and  cases  there  cited.     If  process  is 
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regular  and  legal  on  its  face,  a  ministerial  officer  will  be  protected 
in  the  execution  of  it,  although  he  has  knowledge  of  facts  which 
render  it  void  for  want  of  jurisdiction.  People  v.  Warren,  5  Hill, 
440;  Webber  v.  Gay,  24  Wend.,  485;  Thomas  v.  Olapp,  20  Barb., 
165.  But,  if  the  process  shows  on  its  face  that  it  is  irregular,  il- 
legal, or  void,  it  will  not  afford  even  a  ministerial  officer  any 
protection  in  executing  it,  for  he  has  notice  on  the  face  of  the 
process,  that  it  is  invalid.  Stroud  v.  Butler,  18  Barb.,  327. 

The  rule  which  excuses  a  ministerial  officer  from  liability  for 
executing  process  which  is  regular  and  legal  on  its  face,  is  a  rule 
of  protection  to  the  officer,  and  nothing  more ;  and  although  he 
may  justify  and  defend  himself  by  his  process,  when  sued  for  acts 
done  in  execution  of  it,  he  cannot  go  farther,  and  maintain  actions 
against  third  persons  for  taking  property,  where  the  only  evidence 
of  his  right  or  title  thereto  is  his  process.  Morton  v.  Hendershot,  1 
Hill,  118.  And,  where  the  plaintiff  and  defendant  were  both 
constables,  each  of  whom  had  levied  upon  the  same  property,  by 
virtue  of  attachments  in  favor  of  different  creditors,  and  both  at- 
tachments were  regular  on  their  face,  but  really  void  as  against 
the  respective  parties  who  procured  them,  because  they  were 
issued  upon  defective  affidavits;  it  was  held,  that  though  the 
plaintiff  had  levied  first  on  the  goods  in  question,  and  had  taken 
them  into  his  possession,  he  could  not  maintain  trespass  against 
the  defendant  for  subsequently  levying  upon  the  goods,  and  taking 
them  under  his  attachment.  lb.  So,  where  a  constable  attached 
goods  by  virtue  of  an  attachment  issued  by  an  inferior  court,  and 
the  attachment  was  not  served  in  the  manner  required  by  the 
statute,  it  was  held  that  he  could  not  maintain  an  action  against 
a  sheriff  who  subsequently  levied  upon  and  took  away  the  same 
goods.  Watts  v.  Willett,  2  Hilt.,  212.  When  an  officer  attempts 
to  overthrow  a  sale  of  goods  made  by  a  debtor,  on  the  ground 
that  it  is  fraudulent  as  to  his  creditors,  he  must  go  back  of  his 
process,  and  show  authority  for  issuing  it.  If  he  acts  under  an 
execution,  he  must  show  a  valid  judgment;  and  if  he  seizes  under 
an  attachment,  he  must  show  an  attachment  which  was  regularly 
issued.  Noble  v.  Holmes,  5  Hill,  194 ;  Gelhaar  v.  Boss,  1  Hilt.,  117; 
Horton  v.  Hendersliot,  1  Hill,  118;  Tan  Etten  v.  Hurst,  6  Hill,  311. 

A  purchaser  of  personal  property,  at  a  sheriff's  or  a  constable's 
sale,  cannot  maintain  an  action  of  trover  or  of  replevin  against 
the  plaintiff  in  an  other  judgment,  who  afterwards  causes  the 
same  property  to  be  levied  upon  and  sold  under  his  execution, 
without  .proving  the  existence  of  a  valid  judgment  as  well  as  the 
execution  under  which  he  purchased  the  property.  Yates  v.  St. 
John,  12  Wend.,  74 ;  Dane  v.  Mallory,  16  Barb.,  46.  If,  however, 
the  officer  sues  the  defendant  in  the  execution  for  removing  or 
converting  the  property,  it  will  be  sufficient  to  produce  and 
prove  the  execution,  and  a  levy  under  it  without  producing  or 
proving  the  judgment  upon  which  it  was  issued.  lb.  Whenever 
a  sheriff  or  constable  has  power  to  execute  process  in  a  particular 
manner,  his  authority  is  a  justification  to  himself  and  all  who 
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come  in  his  aid  f  but  if  his  authority  is  not  sufficient  to  justify 
him,  neither  can  it  justify  'those  who  aid  him.  He  has  no  power 
to  command  others  to  do  an  unlawful  act ;  they  are  not  bound  to 
obey,  either  by  the  common  law  or  by  the  statute,  and  if  they 
do  obey  it  is  at  their  peril.  Elder  v.  Morrison,  10  Wend.,  128, 138, 
139  ;  Doolittle  v.  Doolittle,  31  Barb.,  312. 

The  party  who  is  injured  by  a  judgment  and  execution  thereon, 
which  is  void  for  want  of  jurisdiction,  or  whose  property  has 
been  taken  upon  an  attachment  which  was  illegally  issued,  may 
have  his  remedy  by  an  action  against  all  the  persons  who  parti- 
cipated actively  in  obtaining  such  judgment  and  execution  or 
attachment,  and  who  caused  them  to  be  levied  or  executed ; 
and  this  will  include  the  plaintiff,  the  justice  and  those  who  acted 
in  their  aid.  Ante,  738.b  An  officer  is  not  protected  in  executing 
a  warrant  if  it  is  not  directed  to  him,  nor  to  a  class  of  officers  of 
which  he  is  one,  or  if  it  has  no  direction  at  all.  Russell  v.  Hub- 
lard,  6  Barb.,  654.  So,  where  a  warrant  or  attachment  is  directed 
to  a  particular  officer,  or  the  officers  of  a  particular  town,  n 
other  officer  is  authorized  to  execute  it,  and  he  will  be  a  tres 
passer  if  he  does  so.  Freegard  v.  Barnes,  7  Exch.,  827  ;  Merritt  v 
Bead,  5  Denio,  352.  If  a  warrant,  execution  or  other  process  is 
void  on  its  face,  for  the  reason  that  it  commands  an  act  to  be 
done  in  an  illegal  manner,  the  officer  will  not  be  protected  in 
executing  it  in  a  legal  manner.  Glarlc  v.  Hallock,  16  Wend.,  607 ; 
Stroud  v.  Butler,  18  Barb.,  327. 

If  a  statute  directs  that  a  warrant  issued  by  a  justice  shall  be 
directed  to  a  constable  of  a  particular  town,  and  the  justice 
issuing  the  warrant  directs  it  to  any  constable  of  the  county,  and 
such  warrant  is  executed  by  a  constable  of  an  other  town,  who 
arrests  the  person  named  in  the  warrant,  the  justice  will  be  liable 
to  an  action  for  a  false  imprisonment.  Reynolds  v.  Orvis,  7  Oow., 
269. 

It  is  a  general  rule,  that  when  a  statute  prescribes  a  particular 
mode  of  acquiring  jurisdiction  over  the  person,  that  mode  must 
be  pursued  or  the  proceedings  will  be  a  nullity.  Bloom  v.  Burdick, 
1  Hill,  130 ;  ante,  738.  If  a  justice  assumes  to  act  as  such  in  any 
case  in  which  he  has  no  jurisdiction  of  the  subject  matter  of  the 
action,  or  of  the  person  of  the  defendant,  he  will  be  liable  for  all 
damages  sustained  by  the  injured  party. 

A  party  who  sues  out  proper  process,  from  a  competent  court, 
assumes  no  responsibility  for  any  thing  except  the  validity  of 
such  process,  and  for  good  faith  in  obtaining  it ;  he  is  not  liable 
for  the  unlawful  acts  of  the  ministerial  officer  who  executes  it, 
unless  those  acts  are  done  by  his  directions.  If  a  sheriff  or  a 
constable  should  serve  an  attachment,  or  levy  an  execution  after 
the  return  day  of  the  process,  without  instructions  from  the 
plaintiff  to  do  so,  the  officer  alone  would  be  liable.  Adams  v. 
Freeman,  9  Johns.,  117  ;  Fox  v.  Jackson,  8  Barb..  355.  And  to 
make  the  plaintiff  liable  for  such  a  trespass,  though  committed 
in  his  name  and  for  his  benefit,  it  must  be  proved  that  he  assented 

(a)  Note  3S0.        (6)  Note  381. 
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to  the  trespass,  or  ratified  it  with  a  full  knowledge  of  all  the 
facts.  lb. 

If  an  execution  is  issued  against  the  property  of  A.,  a  sheriff 
or  constable  will  be  liable  to  an  action  if  he  takes  the  goods  of 
B.;  but  in  an  action  of  replevin,  where  tbe  command  of  the 
process  is,  that  the  officer  shall  replevy  or  take  and  deliver  certain 
specified  chattels  to  the  plaintiff,  such  process  will  be  a  justifica- 
tion or  protection  to  the  officer,  although  he  takes  the  chattels 
from  the  possession  of  a  stranger  who  is  the  actual  owner  of 
them.  Hallett  v.  Byrt,  Oarthew,  380;  Shipman  v.  Clark,  4Denio, 
446;  Foster  v.  Pettibone,  20  Barb.,  350,  opposed  to  this  view  are 
the  cases  of  King  v.  Orser,  4  Duer,  431 ;  Sampson  v.  Reynolds, 
14  Barb.,  506.a  But,  in  case  it  is  assumed  or  conceded  that  the 
officer  is  protected  in  taking  the  property  specified,  it  is  clear  that 
the  process  would  not  be  any  justification  to  the  plaintiff  in  the 
action  of  replevin,  or  to  those  who  act  under  his  authority  in  re- 
moving the  goods.  lb.  In  Foster  v.  Pettibone,  20  Barb.,  360,  the 
court  said:  "There  would  be  a  flagrant  inconsistency,  in  holding 
that  an  officer  of  the  law  may  be  liable  in  tort  for  taking  pro- 
perty which  by  law  he  was  commanded  to  take  when  he  kept 
strictly  within  the  limits  of  his  process,  in  compelling  the  com- 
mission of  a  wrong  and  enforcing  a  responsibility  for  it;  but  I 
do  not  see  why  this  doctrine  would  not  be  involved  in  the  main- 
tenance of  the  action.  The  property  taken  was  specified  in  the 
writ ;  the  writ  contained  a  command  to  take  it,  which  was  abso- 
lute and  unqualified;  no  direction  was  given  to  the  sheriff  to 
inquire  into  the  right  of  property  before  seizure ;  no  means  are 
provided  by  the  statute  for  such  an  inquiry,  except  on  a  claim 
of  property  being  interposed ;  and  I  know  of  no  authority  for 
such  a  proceeding  in  any  other  case ; "  and  again ,  "  It  is  a  familiar 
principle,  sustained  by  numerous  authorities,  that  the  process  from 
a  court  or  officer  having  jurisdiction  to  issue  such  process,  which 
is  regular  on  its  face,  is  a  perfect  protection  to  a  ministerial  officer, 
for  acts  done  in  obedience  to  it,"  and  see  ante,  738. 

SECTION  IV. 

INJURING   OR   ENTICING   AWAY   A   SERVANT. 

An  action  may  be  maintained  by  any  master  against  any  per- 
son who  unlawfully  entices  his  bound  apprentice,  or  his  hired 
servant,  to  leave  his  service.  Beg.  v.  Daniel,  1  Salk.,  380 ;  Beg.  v. 
Oollingwood,  Ld.  Raym.,  1116;  Hart  v.  Aldridge,  Oowp.,  54 ;  Ham- 
bleton  v.  Vere,  2  Saund.,  169 ;  Bex  v.  Edwards,  7  Term,  745.  Or 
he  may  waive  the  tort  and  sue  upon  an  implied  contract  in  the 
ordinary  way,  to  recover  for  the  work  and  labor  of  the  appren- 
tice. Foster  v.  Stewart,  3  Maul.  &  Selw.,  191 ;  Lightly  v.  Olouston, 
\  Taunt.,  112  ;  Modes  v.  Vandeput,  5  East,  39,  note. 

The  right  of  a  master  to  recover  damages  for  enticing  away 
a  servant  to  whose  services  such  master  is  entitled,  has  been 
long  settled  in  this  state.  Scidmore  v.  Smith,  13  Johns.,  322 
And  the  right  of  action  is  not  limited  to  these  cases  in  which  a 

(a)  Note  382. 
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master  has  a  right  to  claim  the  services  of  his  apprentice  or  child. 
For  where  au  employer  hires  a  person  of  full  age  as  his  servant, 
for  a  year,  or  for  any  other  fixed  time,  this  creates  the  relation  of 
master  and  servant,  and  the  employer  may  maintain  an  action 
against  any  one  who  imprisons  such  servant,  for  the  injury  sus- 
tained by  the  loss  of  service;  for  every  master  has,  by  his 
contract,  purchased  for  a  valuable  consideration  the  services  of 
his  domestics  for  a  limited  time  ;  and  for  that  injury,  the  law  has 
given  him  a  remedy  by  action  against  the  wrongdoer ;  and  he 
may  also  have  an  action  against  the  servant  for  the  non-perform- 
ance of  his  agreement.  Woodward  v.  Wasliburn,  3  Denio,  369. 
But  if  the  person  employing  such  servant  was  not  apprised  of  the 
former  contract,  no  action  will  lie  against  him,  unless  he  refuses 
to  restore  him  on  demand.  lb. ;  James  v.  Le  Boy,  6  Johns.,  274. 
But  the  employment  of  an  apprentice  will  render  the  person 
employing  him  liable  to  the  master  for  the  value  of  his  services, 
whether  there  was  knowledge  that  he  was  an  apprentice,  or  not. 
lb. 

In  this  state  no  absolute  property  can  be  acquired  in  the 
person  or  personal  services  of  an  adult,  by  an  executory  con- 
tract ;  but  it  is  actionable  for  one  person  to  entice  from  an  other 
a  servant  who  is  in  the  employ  of  the  latter  as  a  servant  under 
a  contract  which  is  not  fully  executed.  Haight  v.  Badgeley,  15 
Barb.,  499.  In  the  case  last  cited,  the  action  was  founded  upon 
the  fact,  that  the  defendants  wife  went  upon  the  premises  of  the 
plaintiff,  and  enticed  a  servant  girl  in  his  employ  to  leave  his 
service ;  the  cause  was  tried  by  a  jury,  who  gave  the  plaintiff  a 
verdict  for  $20  damages,  which  judgment  was  affirmed  by  the 
supreme  court.  And  see  Cox  v.  Muncey,  6  J.  Scott  N.  S.,  375, 
385,  note. 

SECTION  V. 

ESCAPE. 

An  escape  is  any  liberty  given  to  a  prisoner  which  is  not  au- 
thorized by  law.  An  action  for  an  escape  is  always  founded  upon 
the  supposition  that  there  has  been  a  previous  arrest.  As  to  what 
constitutes  an  arrest,  see  Service  of  Warrant.  An  escape  from  ar- 
rest under  civil  process,  is  either  negligent  or  voluntary;  it  is 
negligent,  where  the  party  escapes  without  the  knowledge  or  con- 
sent of  the  sheriff,  constable,  or  officer ;  and  it  is  voluntary,  where 
such  sheriff,  constable,  &c,  permits  him  to  go  at  large.  An 
escape  on  mesne  process,  is  where  the  prisoner  is  not  confined  on 
final  process,  but  on  some  other  process  issued  in  the  course  of 
the  proceedings,  and  he  unlawfully  obtains  his  liberty.  An 
escape  on  final  process,  is  where  the  prisoner  obtains  his  liberty 
unlawfully  while  lawfully  confined,  and  under  an  execution  or 
other  final  decree  or  process/ 

If  a  defendant  has  once  been  taken  in  execution,  and  he  is  after- 
wards seen  at  large,  without  the  liberties  of  the  jail,  for  ever  so 
short  a  time,  as  well  before  as  after  the  return  of  the  execution 

(a)  Note  383. 
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it  will  be  an  escape,  unless  it  was  done  by  the  consent  of  the 
plaintiff  iu  the  execution,  given  at  the  time  of  the  escape,  or 
previously  thereto,  or  founded  on  a  good  consideration,  if  given 
after  such  escape,  or  when  the  prisoner  is  removed  under  the 
authority  of  a  writ  of  habeas  corpus  ad  testificandum,  or  when 
the  defendant  has  been  discharged  under  an  insolvent  act.  Can- 
tillon  v.  Graves,  8  Johns.,  472 ;  Sweet  v.  Palmer,  16  Johns.,  181 ; 
Hassam  v.  Griffin,  18  Johns.,  48.  If  a  prisoner  who  has  given  a 
bond  for  the  jail  liberties,  oversteps  the  boundaries  which 
are  not  certainly  known,  but  he  returns  immediately,  and  before 
suit  commenced,  this  will  be  an  involuntary  escape,  for  which  the 
sheriff  will  not  be  liable.  Ballon  v.  Kip,  7  Johns.,  175 ;  Bole  v 
Moulton,  2  Johns.  Cas.,  205.  Although  a  constable  has  sixtv 
days  in  which  to  serve  an  execution,  yet,  if  he  arrests  the  defend- 
ant within  that  time,  and  then  suffers  him  to  go  at  large,  that  is 
an  escape;  and  his  having  the  defendant  iu  custody  at  the  end 
of  the  sixty  days,  is  no  legal  excuse  or  defense  for  the  escape. 
Pulver  v.  Mclntyre,  13  Johns.,  503.  A  constable  arrested  a  de- 
fendant on  a  civil  warrant,  issued  by  a  justice  of  the  peace,  and 
then  left  him  at  the  place  of  arrest,  on  his  promise  to  follow, 
which  he  did  not  do,  and  in  the  mean  time  he  was  arrested  on  a 
bench  warrant  iu  criminal  proceedings,  by  a  deputy  sheriff,  so 
that  the  constable  could  not  retake  him,  and  this  was  held  to  be 
an  escape  which  rendered  the  constable  liable.  Olmstead  v.  Ray- 
mond, 6  Johns.,  62.  So,  where  a  sheriff  arrested  a  defendant 
upon  an  execution,  and  then  permitted  him  to  be  arrested  and 
taken  away  from  his  county,  by  virtue  of  a  criminal  warrant 
issued  in  an  other  county,  this  was  held  to  be  an  escape,  which 
rendered  the  sheriff  liable  to  an  action.  Brown  v.  Tracy,  9  How., 
93;  and  see  Fairchild  v.  Case,  24  Wend.,  381.a  Where  a  person 
assumes  to  act  as  the  agent  of  a  plaintiff  in  an  execution,  in  the 
discharge  of  a  defendant  who  has  been  arrested  thereon,  his 
authority  must  be  clearly  proved  aud  strictly  pursued,  or  the 
sheriff  will  be  liable  for  an  escape.  Crary  v.  Turner,  6  Johns.,  51. 
An  attorney  for  a  plaintiff  in  an  action,  has  no  authority,  from  his 
general  character  as  attorney,  to  discharge  the  defendant  from 
his  arrest  on  the  execution  issued  upon  the  judgment,  until  the 
money  is  paid ;  aud  it  will  be  an  escape,  if  the  sheriff  discharges 
him  without  satisfaction  of  the  judgment,  even  by  the  direction 
of  such  attorney.  Jackson  v.  .Bartlett,  8  Johns.,  361 ;  Kellogg  v. 
Gilbert,  10  Johns.,  220,  Lovell  v.  Orser,  1  Bosw.,  349.  Where  a 
plaintiff  sues  for  a  penalty  in  behalf  of  himself  and  of  the  people, 
he  has  no  right  to  discharge  the  judgment,  or  to  compound  with 
the  defendant,  without  leave  of  the  court,  or  without  receiving 
payment;  aud  if  the  defendant  has  been  arrested  on  an  execution 
upon  such  judgment,  he  cannot  legally  be  discharged  therefrom 
by  the  sheriff,  without  satisfaction,  even  by  the  plaintiff's  consent ; 
and  such  discharge  is  no  bar  to  an  action  for  an  escape,  for  -the 
recovery  of  the  people's  part  of  the  money.  Minton  v.  Woodworth, 
11  Johns.,  474.     A  justice  who  renders  a  judgment,  and  issues  an 

(a)  Note  384. 
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execution  thereon,  upon  which  the  defendant  is  arrested  by  a 
constable,  has  no  authority,  merely  as  a  justice,  and  without 
a  special  power  from  the  plaintiff  therein,  to  discharge  the  defeud 
ant  from  the  arrest ;  and  such  discharge  will  be  no  defence  to  an 
action  against  the  constable,  for  the  escape.  Van  Slyck  v.  Taylor, 
9  Johns.,  146. 

Where  a  debtor  is  brought  before  a  justice  of  the  supreme  court, 
upon  a  warrant  issued  by  virtue  of  the  provisions  of  the  non- 
imprisonment  act,  no  recognizance  need  be  taken  for  his  appear- 
ance at  the  adjourned  day.  The  officer  who  arrested  him  is 
bound  to  bring  him  before  the  judge,  and  to  keep  him  in  custody 
until  he  is  duly  discharged  or  committed.  And  if  no  recogniz- 
ance is  taken,  the  officer  is  bound  to  keep  him  in  his  custody, 
and  he  will  be  liable  if  he  escapes.  Latham  v.  Westervelt,  26 
Barb.,  256 ;  S.  C,  16  Barb.,  421.  A  sheriff  cannot  be  imprisoned 
in  the  jail  of  which  he  has  the  custody  ;  and  if  a  coroner  who  has 
arrested  him  on  an  execution,  leaves  him  in  the  county  jail,  he 
will  be  liable  to  an  action  for  an  escape.  Day  v.  Brett,  6  Johns., 
22 ;  3  E.  S.,  742,  §§  111,  112,  113,  114,  115,  5th  ed. 

Where  a  sheriff  or  constable  arrests  a  defendant  on  an  execu- 
tion, and  he  then  voluntarily  permits  him  to  escape,  he  cannot 
retake  or  detain  him  without  a  new  authority  from  the  plaintiff. 
By  his  own  wrongful  act  he  has  lost  all  legal  control  over  the 
defendant,  and  no  act  of  his  own,  and  no  assent  of  the  defend- 
ant, with  whom  he  is  presumed  to  be  in  collusion,  can  avail  him, 
if  the  plaintiff  elects  to  hold  him  liable.  Thompson  v.  Lockwood, 
15  Johns.,  256 ;  Lansing  v.  Fleet,  2  Johns.  Oas.,  3. 

If  a  defendant  is  arrested  upon  an  execution,  and  the  sheriff 
negligently  permits  him  to  escape,  but  the  defendant  is  retaken, 
or  voluntarily  returns,  so  that  he  is  in  custody  before  and  at  the 
time  when  an  action  is  commenced  against  the  sheriff  for  the  es- 
cape, this  is  a  defense ;  and  it  is  not  necessary  for  the  sheriff  to 
allege  or  prove  that  such'  defendant  was  in  custody  all  the  time 
after  such  return.  Middle  District  Banlc  v.  Deyo,  6  Cow.,  732. 
After  an  escape  upon  mesne  process,  it  is  sufficient  if  the  sheriff 
has  the  body  of  the  defendant  at  the  return  day  of  his  process. 
Stone  v.  Woods,  5  Johns.,  182.  If  a  sheriff  suffers  a  voluntary 
escape  of  a  defendant  whom  he  has  arrested,  the  plaintiff  may 
issue  a  new  execution,  and  retake  the  defendant.  Wesson  v.  Cham- 
berlain, 3  Com  St.,  331.  If  a,  debtor  is  arrested  upon  an  execution, 
and  he  gives  bail  for  the  jail  limits,  and  the  plaintiff  in  the  ex- 
ecution, or  any  one  in  his  behalf,  by  artifice  or  fraud,  procures 
the  prisoner  to  leave  the  limits,  and  thus  escape,  the  sheriff 
will  not  be  liable.  Dexter  v.  Adams,  2  Denio,  646.  If  the  escape 
is  fraudulently  procured  by  a  third  person  for  the  benefit  of  the 
plaintiff,  but  without  his  knowledge,  the  acts  of  the  third  person 
will  be  deemed  to  be  the  acts  of  the  plaintiff,  in  case  he  seeks  to 
maintain  an  action  for  the  escape  so  procured ;  and  the  ratifi- 
cation of  such  frandulent  acts,  by  bringing  the  action,  will  be 
sufficient  to  defeat  the  action.  lb.     So,  if  a  prisoner  in  execution. 
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voluntarily  escapes  from  the  jail  limits  to  which  he  is  entitled, 
and  he  remains  off  of  the  limits  longer  than  he  otherwise  would, 
by  reason  of  inducements  held  out  to  him  by  the  plaintiff,  for  the 
purpose  of  enabling  him  to  bring  an  action  against  the  sheriff, 
before  his  return  thereto,  this  will  defeat  the  action.  Tan  Wormer 
v.  Van  Toast,  10  Wend.,  356.  Though  a  constable  is  not  bound 
to  notice  the  fact  that  a  defendant  is  not  liable  to  arrest  on  exe- 
cution, yet  if  he  chooses  to  notice  it,  or  neglects  to  take  a  person 
privileged  from  arrest,  and  he  can  show  that  he  is  so  privileged, 
it  is  a  good  defense  in  an  action  against  him.  Ray  v.  Hogeboom, 
11  Johns.,  433.  Where  the  plaintiff  has  no  right  to  arrest  the 
body  of  the  defendant,  he  cannot  suffer  any  injury  from  a  neglect 
to  execute  the  process,  nor  can  he  found  auy  action  thereon,  lb. 
If  a  defendant  is  arrested  on  an  execution  when  he  is  exempt 
from  arrest  thereon,  and  he  then  escapes,  his  exemption  from 
arrest  will  be  a  sufficient  defense  for  the  sheriff  in  an  action 
against  him  for  the  escape.  Phelps  v.  Barton,  13  Wend.,  68;  Mc- 
Duffie  v.  Beddoe,  7  Hill,  578. 

A  sheriff  or  constable,  when  sued  for  an  escape,  cannot  defend 
on  the  ground  that  either  the  judgment  or  the  execution  is  erro- 
neous or  irregular.  Cable  v.  Cooper,  15  Johns.,  152 ;  Qinochio  v. 
Orser,  1  Abb.,  433;  Wesson  v.  Chamberlain,  3  Comst.,  331;  Jones 
v.  Cook,  1  Cow.,  309  ;  Bissell  v.  Kip,  5  Johns.,  89 ;  Beniclc  v.  Orser, 
4  Bosw.,  384.  But  it  may  be  shown  as  a  defense,  that  the  judg- 
ment or  the  execution  is  void,  which,  if  proved,  will  defeat  the 
action.  Carpentier  v.  Willet,  6  Bosw.,  25;  Phelps  v.  Barton,  13 
Wend.,  68 ;  Contant  v.  Chapman,  2  Q.  B.,  771 ;  Cornell  v.  Barnes, 
7  Hill,  35 ;  Bacon  v.  Cropsey,  3  Seld,  195,  199.a 

Where  a  defendant,  who  is  charged  in  execution  in  a  civil 
action,  is  wanted  as  a  witness  on  the  trial  of  a  civil  action,  the 
sheriff,  on  being  tendered  his  legal  fees,  is  bound  to  bring  him 
up  on  a  habeas  corpus  ad  testificandum,  and  sncb  act  will  not  be 
an  escape.  Noble  v.  Smith,  5  Johns.,  357 ;  Wattles  v.  Marsh,  5 
Cow.,  176;  Ifyssam  v.  Griffin,  18  Johns.,  48.  This  process  re- 
lieves the  prisoner  temporarily  from  his  duress ;  and  the  sheriff  is 
not  bound  in  the  mean  time  to  keep  him  always  in  sight,  or  with 
the  same  strictness  as  before ;  and  if  the  prisoner,  of  his  own 
head,  should  go  about  for  a  short  time,  on  his  own  business,  out 
of  the  view  of  the  sheriff,  this  is  not  an  escape.  Io.  A  defendant 
in  an  action  in  a  justice's  court,  who  has  given  security  on  an 
adjournment  of  the  cause,  in  which  the  surety  has  agreed  that 
the  defendant  will  appear  and  answer,  or  that  in  default  thereof 
he  will  pay  the  debt  or  damages  or  costs  which  may  be  adjudged 
to  the  plaiutiff,  may  be  removed  from  the  limits  of  a  jail  to  which 
he  has  subsequently  been  committed  in  an  other  cause,  and 
brought  before  the  justice  on  a  habeas  corpus,  to  secure  his  surety 
from  liability ;  and  such  leaving  of  the  limits  will  not  subject  the 
sheriff  to  an  action  for  an  escape.  Martin  v.  Wood,  7  Wend.,  132. 

Where  a  prisoner  in  execution,  who  has  given  bonds  for  the 
limits,  is  arrested  by  authority  of  law,  within  those  limits,  and 
Wait      94  («)  NoTE  385- 
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carried  away  therefrom,  against  his  will  and  without  his  consent, 
by  virtue  of  a  warrant  issued  by  the  house  of  representatives  in 
congress,  'and  executed  by  its  sergeant-at-arms,  and  after  his 
release  from  such  arrest,  he  returns  to  the  limits  as  soon  as  prac- 
ticable, such  absence  is  not  an  escape  for  which  the  sheriff  is 
liable.  His  being  off  the  limits  in  that  manner,  is  no  more  an 
escape  than  if  he  had  been  at  the  same  time  removed  and  held 
by  a  habeas  corpus  ad  testificandum,  or  by  force  of  a  judicial  order. 
WicMhausen  v.  Willett,  12  Abb.,  319 ;  S.  C,  21  How.,  40. 

Where  the  escape  is  from  an  arrest  on  mesne  or  interlocutory 
process,  the  constable  or  sheriff  is  prima  facie  liable  for  the 
amount  of  the  debt  for  which  the  arrest  was  made,  but,  if  he  can 
show  that  the  prisoner  was  insolvent,  the  plaintiff  can  recover  no 
more  than  the  damages  which  he  has  actually  sustained  by  reason 
of  the  escape.  Latham  v.  Westervelt,  26  Barb.,  256;  Patterson  v. 
Westervelt,  17  Wend.,  543;  Potter  v.  Lansing,  1  Johns.,  215; 
Russell  v.  Turner,  7  Johns.,  189;  Loosey  v.  Orser,  4  Bosw.,  391 ; 
3  R.  S.,  735,  §  77,  sub.  2,  5th  ed.a  But  where  the  sheriff  has 
arrested  a  defendant  upon  an  execution,  and  he  afterwards  suffers 
him  to  escape,  the  plaintiff  will  be  entitled  to  recover  the  amount 
of  the  execution,  and  the  insolvency  of  the  prisoner  will  not  con- 
stitute any  defense,  either  in  mitigation,  or  in  bar  of  the  action. 
Barnes  v.  Willett,  35  Barb.,  514;  McOreery  v.  Willett,  23  How., 
129;  Benick  v.  Orser,  4  Bosw.,  384;  Hutchinson  v.  Brand,  5  Seld., 
208;  S.  C,  6  How.,  73;  3  R.  S.,  736,  §  84,  5th  ed.  But  in  an 
action  for  an  escape  on  an  execution,  though  the  sheriff  is  liable 
for  the  whole  debt  and  costs,  he  is  not  liable  for  interest  on  the 
amount  due  on  the  execution.  Hutchinson  v.  Brand,  6  How.,  73; 
S.  C,  5  Seld.,  208;  Bawson  v.  Bole,  2  Johns.,  454;  Thomas  v. 
Weed,  14  Johns.,  255. 

When  a  sheriff  is  once  liable  for  the  escape  of  a  defendant 
taken  in  execution,  the  subsequent  death  of  the  original  defend- 
ant will  not  discharge  him.  Tanner  v.  HallenbecJc,  4  How.,  297 ; 
But,  if  the  prisoner  voluntarily  returns,  or  he  is  retaken  before  a 
suit  is  commenced,  this  will  constitute  a  defense.  3  R.  S.,  736 ; 
§  85,  5th  ed.;  Wiggin  v.  Orser,  5  Duer,  118;  Carruth  v.  Church, 
6  Barb.,  504.  It  will  be  no  defense  to  the  sheriff  that  the  judg- 
ment or  execution  is  voidable  or  erroneous,  though  it  will  be  a 
valid  defense  to  show  that  it  is  entirely  void.  Ante,  745. 

SECTION  VI. 

FALSE    RETURN. 

There  are  numerous  cases  in  which  the  law  requires  officers  to 
make  official  returns,  in  relation  to  acts  done  by  them  in  the  dis- 
charge of  the  duties  of  their  offices.  And,  it  may  be  laid  down 
as  a  general  rule,  that  whenever  an  officer  is  required  by  law  to 
make  such  return,  and  he  returns  falsely  as  to  the  facts,  he  will 
be  liable  to  an  action  in  damages,  in  behalf  of  any  person  who  is 
injured  by  and  in  consequence  of  such  false  return. 

In  making  a  return  to  the  county  court,  in  answer  to  a  notice 

(a)  Note  386. 
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of  appeal  from  a  justice's  judgment,  the  justice  acts  ministerially, 
and  he  will  be  responsible  for  any  error  which  is  prejudicial  to 
the  party,  however  pure  his  motives  may  have  been  in  the  dis- 
charge of  that  duty ;  and  in  order  to  maintain  an  action  in  such 
a  case,  it  is  not  necessary  to  allege  or  prove  that  the  justice 
either  deceitfully,  fraudulently,  willfully,  knowingly  or  intention- 
ally made  the  false  return."  Houghton  v.  Swartlioat,  1  Denio,  589. 

Under  the  former  law  in  this  state,  it  was  not  the  official  duty 
of  a  justice  to  give  a  certificate  of  the  amount  or  date  of  his 
judgments,  for  the  purpose  of  enabling  parties  to  bring  their 
appeals  correctly ;  and  it  was  held,  that  when  he  gave  informa- 
tion upon  such  subjects  which  was  erroneous,  in  consequence  of 
which  the  right  of  appeal  was  lost,  no  action  could  be  maintained 
against  him  unless  there  was  fraud  or  an  evil  intent  in  giving 
such  information.  Wickware  v.  Bryan,  11  Wend.,  545.  But  the 
rule  has  since  been  changed  by  statute,  and  in  certain  cases  it  is 
now  the  duty  of  such  justice  to  give  the  information  required,  for 
which  he  is  paid  a  fee.  Ante,  70,  §  182.  And  should  he  now  give 
false  or  erroneous  information,  in  such  cases,  to  the  injury  of  a 
party  acting  upon  it,  he  would  be  liable  for  the  damages  result- 
ing. In  an  action  against  a  justice,  for  making  a  false  return  on 
an  appeal,  and  though  such  return  is  untrue  on  its  face,  still  he 
will  not  be  liable  if  the  facts,  when  truly  stated,  would  have 
produced  the  same  result  or  decision  on  the  appeal.  Ford  v. 
Smith,  1  Wend.,  48.  In  such  cases  it  must  be  made  to  appear, 
that  the  complaining  party  was  injured  in  consequence  of  the 
falsity  of  the  return,  and  if  that  is  not  established  no  action  can 
be  maintained.  Millard  v.  Jenkins,  9  Wend.,  298. 

Where  a  sheriff  or  a  constable  makes  a  false  return  to  either 
mesne  or  final  process,  an  action  will  lie  against  him  in  favor  of 
the  person  who  is  thereby  injured.  But  where  no  injury  results 
from  such  false  return,  no  action  can  be  maintained.  Wylie  v. 
Birch,  4  Ad.  &  E.  F.  S.,  566;  Wintle  v.  Freeman,  11  Ad.  &  E., 
539. 

In  an  action  against  a  sheriff  or  constable  for  an  alleged  false 
return,  in  which  the  officer  has  returned  that  the  defendant  had 
no  goods,  the  amount  directed  to  be  collected  on  the  execution 
with  interest,  is  the  measure  of  damages;  and  the  officer  will  not 
be  permitted  to  show  as  a  defense,  that  there  was  not  so  much  due 
upon  the  judgment.  Bacon  v.  Cropsey,  3  Seld.,  195.  Nor  can  he 
take  advantage  of  any  irregularity  in  issuing  the  execution,  unless 
it  is  entirely  void.  Io.;  Cornell  v.  Barnes,  7  Hill,  35.  Though  he 
may  show  that  the  defendant  in  the  execution  had  no  property 
upon  which  he  could  have  levied,  but  not  that  the  judgment  is  still 
collectible.  Ledyard  v.  Jones,  3  Seld.,  550;  S.  C,  4  Sandf.,  67.b 

The  return  of  a  constable  or  sheriff  on  an  execution,  that  he  has 
collected  the  money,  is  conclusive  against  such  officer  in  an  action 
by  the  plaintiff  in  the  execution  for  the  recovery  of  the  money. 
Sheldon  v.  Payne,  3  Seld.,  453.  And,  in  an  action  against  a 
sheriff,  in  such  a  case,  the  return  of  one  of  his  deputies  is  equally 

(a)  Note  387.        (6)  Note  388. 
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conclusive.  lb.  An  officer  who  returns  on  his  execution  that  he 
has  collected  the  money,  will  not  be  permitted,  in  an  action 
against  him  by  the  plaintiff  in  the  execution,  to  show  that  he  did 
not  receive  money,  but  promissory  notes.  Townsend  v.  Olin,  5 
Wend.,  207. 

A  sheriff  or  a  constable,  who,  in  an  action  of  replevin,  returns 
that  he  has  taken  the  property  in  question  from  the  defendant  iu 
that  action,  and  delivered  it  to  the  plaintiff  in  the  same  action, 
will  be  estopped  from  denying  the  truth  of  the  facts  which  the 
return  asserts,  or  those  which  are  necessarily  implied  from  it. 
Kuhlman  v.  Orser,  5  Duer,  242.  And  therefore, .  he  will  not,  in 
such  case,  be  permitted  to  allege  that  the  property  was  not  at 
that  time  in  the  possession  of  the  defendant,  but  was  in  his  own 
custody,  by  virtue  of  a  levy  under  an  attachment  which  had  been 
previously  issued  and  delivered  to  him.  lb.  The  return  is  con- 
clusive proof  that  in  his  own  judgment,  the  property  was  not 
bound  by  the  attachment,  and  it  operates  to  release  such  property 
from  any  lien  which  a  prior  lien  might  have  created.  lb. 

SECTION  VII. 

NUISANCE. 

General  character  of  a  nuisance.']  In  its  legal  sense,  a  nuisance 
is  any  act  or  thing  which  injures,  annoys,  incommodes  or  offends 
an  other,  or  that  renders  the  enjoyment  of  life  and  property 
unsafe  or  uncomfortable.  A  nuisance  is  something  noxious  or 
offensive  to  any  of  the  senses,  either  to  the  sense  of  sight  or 
hearing,  as  well  as  of  smelling ;  and  that  may  be  a  nuisance 
which  offends  none  of  the  senses,  if  it  be  deleterious  to  the 
health  or  safety,  or  noxious  to  human  enjoyment,  per  B.  D. 
Smith,  J.  Piclmrd  v.  Collins,  23  Barb.,  453.  A  public  or  com- 
mon nuisance  is  such  an  inconvenience  or  troublesome  offense 
as  annoys  the  whole  community  in  general,  and  not  merely  some 
particular  person.  To  constitute  a  public  nuisance  there  must 
be  such  a  number  of  persons  annoyed,  that  the  offense  can  no 
longer  be  considered  a  private  nuisance ;  and  whether  it  is  so,  is 
generally  a  question  of  fact  for  the  jury,  or  the  court  sitting  in 
their  place.  A  private  nuisance  is  any  act  or  thing  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements  or  hereditaments  of 
an  other  person. 

A  nuisance  is  to  some  extent  an  undefined  injury.  It  is  in- 
direct or  remote,  as  distinguished  from  an  immediate  or  direct 
invasion  of  one  man's  property  by  an  other;  and  for  this  reason, 
it  is  the  proper  subject  of  an  action  on  the  case.'which  is  an 
appropriate  remedy  where  one  party  by  a  misuse  of  his  own 
rights  or  property  does  a  damage  to  an  other ;  though  it  differs 
from  an  action  of  trespass  or  trover  which  does  not  lie  except  for 
an  unlawful  taking  or  conversion  of  the  property  of  an  other. 
The  injury  of  nuisance  is  of  a  more  comprehensive  or  miscellane- 
ous character  than  any  other ;  for  it  relates  to  rights  not  in  their 
nature  specific,  definable  or  tangible,  but  incident  to  corporeal 
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property,  or  growing  out  of  it,  and,  in  part  on  this  account  of  this 
incorporeal  character,  varying  with  the  diverse  circumstances  of 
individual  cases.  One  of  the  characteristics  of  nuisance,  as  dis- 
tinguished from  trespass  or  conversion  is,  that  it  consists  in  a 
use  of  one's  own  property,  which  involves  injury  to  the  property 
or  other  right  or  interest  of  his  neighbor.  A  person  may  carry 
on  a  lawful  business  in  such  a  manner  as  to  prove  a  nuisance  to 
his  neighbor,  and  to  be  liable  to  an  action  for  damages,  Fish  v. 
Dodge,  4  Denio,  311.  But  whenever  a  constitutional  statute 
expressly  authorizes  or  permits  certain  acts  to  be  done,  those 
acts  cannot  be  deemed  by  judgment  of  law  to  be  a  nuisance. 
Harris  v.  Thompson,  9  Barb.,  350;  Williams  v.  N.  Y.  Central  R. 
B.  Co.,  18  Barb.,  222.  But  if  there  is  an  abuse  of  such  right,  or 
an  irregularity  in  the  manner  of  exercising  it,  the  act  may  be- 
come a  nuisance.  Mewwick  v.  Morris,  7  Hill,  575 ;  S.  C,  3  Id., 
621 ;  Clark  v.  Mayor  of  Syracuse,  13  Barb.,  32. 

It  may  further  be  observed,  that  while  acts  done  under  autho- 
rity of  law  are  prima  facie  not  to  be  treated  as  nuisances,  so,  on 
the  other  hand,  a  prohibition  by  public  authority,  makes  the 
thing  prohibited  prima  facie  actionable.  Thus,  where  a  city  by 
its  charter  has  power  to  remove  all  nuisances,  the  act  of  the 
common  council,  in  declaring  a  certain  house  to  be  a  nuisance, 
because  its  dilapidated  condition  endangers  the  lives  of  passers 
by,  is  prima  facie  evidence  of  the  fact,  and  throws  the  burden  of 
disproving  it  on  the  party  complaining  of  the  act  of  the  city,  in 
directing  the  building  to  be  taken  down.  Montgomery  v.  Hutclv- 
inson,  13  Ala.,  573.  So,  where  the  board  of  health  of  a  city, 
adjudge  certain  premises  to  be  a  nuisance,  and  an  ordinance  of 
the  corporation  is  thereupon  passed,  directing  its  abatement;  in 
an  action  of  trespass  against  the  corporation,  for  the  act  of  an 
agent  in  carrying  the  ordinance  into  effect,  the  plaintiff  is  not  at 
liberty  to  show  that  the  nuisance  did  not  in  fact  exist  at  the 
time  of  the  adjudication ;  nor,  that  on  the  part  of  the  board  of 
liealth,  there  was  any  irregularity  or  non-compliance  with  the 
requirements  of  the  statute  in  such  case.  Van  Warmer  v.  Mayor 
of  Albany,  15  Wend.,  262. 

An  action  cannot  be  maintained  against  one  who  creates  or 
continues  a  public  nuisance,  without  proving  special  and  pecu- 
liar damage  to  the  plaintiff. 

As  to  the  nature  and  degree  of  such  damage,  it  has  been  held, 
that  being  delayed  four  hours  by  an  obstruction  in  a  highway, 
and  thereby  prevented  from  performing  the  same  journey  as 
many  times  in  a  day  as  if  the  obstruction  had  not  existed,  is  a 
sufficient  injury  to  maintain  an  action  against  the  obstructor. 
Gfreasly  v.  Codling,  2  Bing.,  263.  So,  where  an  individual  builds 
a  fence  across  a  public  highway,  he  will  be  liable  to  an  action  ; 
and  it  will  be  sufficient  damage  to  sustain  the  action  if  a  person 
traveling  along  such  highway  is  detained  in  his  journey  by  being 
compelled  to  pull  the  fence  down.  Pierce  v.  Dart,  7  Cow.,  609. 
So,  where  one  digs  a  ditch  across  a  public  highway,  even  though 
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it  be  on  his  own  land,  it  is  a  public  nuisance;  and  if  he  builds  a 
bridge  over  it,  he  will  be  liable  for  such  damages  as  are  sustained 
by  any  one  in  crossing  it,  if  the  injury  happened  without  any 
want  of  due  care  on  the  part  of  the'person  sustaining  the  injury. 
Dygert  v.  Schenck,  23  Wend.,  446.  The  general  doctrine  is,  that 
the  public  are  entitled  to  the  use  and  enjoyment  of  a  street  or 
highway  in  the  condition  in  which  they  placed  it ;  and  whoever, 
without  special  authority,  materially  obstructs  it,  or' renders  its 
use  hazardous,  by  doing  any  thing  upon  it,  either  above  or  below 
the  surface,  as  by  making  or  continuing  a  covered  excavation 
therein,  for  a  private  purpose,  is  guilty  of  a  nuisance ;  and,  as  in 
all  other  cases  of  public  nuisance,  individuals  sustaining  special 
damage  from  it,  without  any  want  of  due  care  to  avoid  injury, 
have  a  remedy  by  action  against  the  author  or  person  continuing 
the  nuisance.  Congreve  v.  Smith,  4  B.  P.  Smith,  79,  82 ;  Congreve 
v.  Morgan,  Id.,  84.a  In  such  a  case,  the  defendant's  liability  is 
clear,  irrespective  of  any  degree  of  care  or  skill  in  the  party  who 
made  the  excavation,  and  he  is  bound,  at  his  peril,  to  make  and 
at  all  times  to  keep  the  street  or  highway  as  safe  as  though  the 
excavation  had  not  been  made.  lb. 

Nuisance  affecting  personal  health  or  comfort.']  In  general,  it 
may  be  said,  that  any  injury  to  lands  or  houses,  which  renders 
them  useless  or  even  uncomfortable  for  habitation,  is  a  nuisance. 
In  regard  to  offensive  odors,  a  neighborhood  has  a  right  to  the 
enjoyment  of  pure  and  fresh  air.  A  smell  need  not  be  unwhole- 
some, nor  endanger  the  health  of  the  community,  to  render  it  a 
nuisance,  for  if  it  is  offensive  to  the  senses,  and  impairs  the 
enjoyment  of  life  or  property  by  rendering  it  uncomfortable,  that 
will  be  sufficient.  Brady  v.  Weeks,  3  Barb.,  157 ;  Oatlin  v.  Valen- 
tine, 9  Paige,  575.b 

A  fat  boiling  establishment  which  infects  the  air  with  noisome 
smells,  or  with  gases  injurious  to  health,  is  a  private  nuisance,  to 
the  hurt  or  annoyance  of  lands,  tenements  or  hereditaments  of 
an  other,  if  it  prevents  him  from  obtaining  or  retaining  tenants 
for  his  houses  by  reason  of  the  noisome  smells  or  odors  produced ; 
and  an  action  may  be  maintained  to  recover  the  damages  sus- 
tained by  the  injured  party.  Cropsey  v.  Murphy,  1  Hilt.,  126.  A 
distillery,  with  styes,  in  which  large  quantities  of  hogs  are  kept, 
the  offal  from  which,  renders  the  waters  of  a  creek  unwholesome, 
and  the  vapors  from  which,  render  a  dwelling  uninhabitable,  is 
a  nuisance.  Smith  v.  McConathy,  11  Mis.,  517.  So  it  is  a  nuisance 
to  throw,  from  day.to  day,  into  water  used  for  the  daily  purposes 
of  life,  any  substance  that  renders  it  less  pure,  and  excites  digust 
in  those  who  use  it.  Lewis  v.  Stein,  16  Ala.,  214.  So,  although  a 
stable  in  a  large  town  or  city,  is  not,  like  a  slaughter  pen  or 
a  hog-sty,  necessarily  or  prima  facie  a  nuisance ;  yet,  if  it  be  so 
built,  so  kept,  or  so  used,  as  to  destroy  the  comfort  of  persons 
owning  and  occupying  adjoining  premises,  and  impair  their  value 
as  places  of  habitation,  or  if  the  adjacent  proprietors  are  annoyed 
by  it  in  any  mauner  which  could  be  avoided,  it  becomes  an 

(a)  Note  389.        (6)  Note  390 
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actionable  nuisance.  Dargan  v.  Waddill,  9  Ired.,  244 ;  PicJcard  v. 
Collins,  23  Barb.,  445.  But  a  person  sick  of  an  infectious  or 
contagious  disease  iu  bis  own  house,  or  in  suitable  apartments  at 
a  public  hotel  or  boarding  house,  is  not  a  nuisance ;  and,  under 
the  provisions  of  a  city  charter,  authorizing  the  common  council  to 
make  and  publish  ordinances,  by-laws,  &c,  for  the  purpose  of  abat- 
ing and  removing  nuisances,  they  have  no  power  to  direct  the  re- 
moval of  a  person,  sick  of  a  contagious  or  infectious  disease,  from 
one  place  to  an  other,  without  his  consent.  Boom  v.  City  of  Utica,  2 
Barb.,  104.  A  bowling  alley,  kept  for  gain  or  hire,  is  a  public 
nuisance  at  common  law,  although  gambling  is  expressly  prohibit- 
ed; and  the  trustees  of  an  incorporated  village,  who  act  under  a 
charter  authorizing  them  to  pass  by-laws  relating  to  nuisances, 
have  power  to  prohibit  the  keeping  of  bowling  alleys  for  hire.  Tan- 
ner v.  Trustees  of  Albion,  5  Hill,  121 ;  TTjpdilce  v.  Campbell,  4  E.  D. 
Smith,  570.  In  conformity  with  the  general  law  of  nuisance,  no 
man  has  a  right  to  suffer  animals  of  a  dangerous  kind  to  run  at 
large,  so  as  to  endanger  either  the  person  or  the  property  of  an 
other ;  and,  if  he  does,  he  is  responsible  for  all  damages  which 
result  from  the  acts  of  such  animals.  McManus  v.  Finan,  4  Iowa, 
283.a  The  right  of  action  for  injuries  done  by  animals,  will  be 
discussed  in  a  subsequent  place.  A  furious  dog,  and  more 
especially  one  which  is  accustomed  to  bite  mankind,  is  a  comnion 
nuisance,  and  may  be  killed  by  any  one.  Dunlap  v.  Snyder,  17 
Barb.,  561 ;  Brown  v.  Carpenter,  26  Verm.,  638.  In  an  action  to 
recover  damages  for  killing  such  a  dog,  the  defendant  need  not 
prove  that  he  was  obliged  to  kill  him  in  self  defense.  lb. 

And  where  a  dog  is  generally  a  dangerous  and  unruly  animal, 
and  his  owner  knows  it,  and  he  permits  him  to  run  at  large,  oi 
keeps  him  so  negligently  that  he  escapes  from  confinement,  anj 
person  will  be  justified  in  killing  the  dog  as  a  nuisance.  Putnam 
v.  Payne,  13  Johns.,  312.  And  this  is  especially  the  case  when 
such  dog  has  been  recently  bitten  by  an  other  dog  which  is  mad. 
lb.  So  the  inhabitant  of  a  dwelling  house  may  lawfully  kill  the 
dog  of  an  other  when  such  dog  is  in  the  habit  of  haunting  his 
house,  and  by  barking  and  howling  by  day  and  by  night,  disturbs 
the  peace  of  his  family,  if  the  dog  cannot  otherwise  be  prevented 
from  annoying  him;  although  a  wanton  destruction  of  the  animal 
is  not  justifiable.  Brill  v.  Flagler,  23  Wend.,  354.  - 

Although  making  a  noise  may  amount  to  a  nuisance,  yet  it  is 
not  every  trivial  noise  that  will  be  sufficiently  injurious  to  be 
actionable.  But,  to  sustain  such  an  action,  it  is  not  necessary  that 
the  plaintiff  should  be  driven  from  his  dwelling;  it  is  enough 
that  the  enjoyment  of  life  and  property  be  rendered  uncomfort- 
able; as  by  the  business  of  finishing  steam  boilers,  in  a  compact 
part  of  the  city,  whereby  the  occupant  of  an  adjoining  dwelling 
is  annoyed  by  the  noise  and  dust.  Fish  v.  Dodge,  4  Denio,  311. 

Nuisance  affecting  real  estate.']  Where  an  injury  is  committed 
to  a  man's  dwelling  house  or  real  property,  or  to  some  right  or 
privilege  incident  thereto,  by  the  act  of  an  other,  and  without 

(a)  Note  391. 
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force,  he  luay  have  an  action  on  the  case  against  the  party  who 
created  or  who  continues  the  nuisance,  and  recover  damages  for 
the  injury  sustained."  Thus,  if  one  person  erects  a  building  upon 
his  own  lands,  and  so  near  the  line  that  the  eaves  or  gutters  project 
over  the  land  of  his  neighbor,  and  the  rain  is  thus  thrown  or  the 
water  falls  therefrom  on  the  lands  of  the  latter,  an  action  will  lie 
for  the  injury.  Penruddock's  case,  5  Coke,  101 ;  Aiken  v.  Benedict, 
39  Barb.,  400.  A  complaint  stated  that  the  defendant  possessed 
a  messuage  adjoining  a  garden  of  the  plaintiff,  that  he  erected  a 
cornice  upon  his  messuage,  which  projected  over  the  garden  of 
the  plaintiff,  and  damaged  it,  and  that  the  plaintiff  had  been  in- 
commoded in  the  possession  and  enjoyment  of  his  garden  ;  and 
it  was  held  that  the  erection  of  the  cornice  was  a  nuisance  from 
which  the  law  would  infer  injury  to  the  plaintiff,  and  that  he  was 
entitled  to  maintain  an  action  in  respect  thereof,  without  proof 
that  rain  had  fallen  between  the  period  of  the  erection  of  the 
cornice  and  the  commencement  of  the  action.  Fay  v.  Prentice,  1 
Man.,  Grang.  &  Scott,  828.  So,  if  he  fixes  a  spout  to  his  own 
house  from  which  the  water  falls  into  the  yard  of  his  neighbor 
and  injures  the  foundation  of  his  building.  Reynolds  v.  Clark, 
1  Strange,  634.b  So  building  a  roof  with  eaves  which  discharge 
rain  water  by  a  spout  into  adjoining  premises,  is  an  injury  for 
which  the  landlord  of  such  premises  may  maintain  an  action  and 
recover  damages  as  reversioner,  while  the  premises  are  under  de- 
mise and  in  the  occupation  of  a  tenant*  if  the  jury  think  there 
is  a  damage  to  the  reversion.  Tucker  v.  Newman,  11  Ad.  &  E.,  40. 
In  actions  for  nuisances  in  respect  of  real  property,  whether  by 
misfeasance,  which  is  the  improper  performance  of  some  act  which 
might  be  lawfully  done ;  or  malfeasance,  which  is  doing  what 
ought  not  to  be  done ;  or,  non-feasance,  which  is  the  omission  of 
some  act  which  ought  to  be  done ;  the  action  ought  generally  to 
be  brought  against  him  who  did  the  act  complained  of,  or  against 
the  person  who  omitted  to  perform  the  act  which  he  ought  to 
have  done.  An  occupier  of  a  house,  who  has  a  cellar  opening 
upon  the  public  street,  is  bound,  when  he  uses  it,  to  take  reason- 
able care  that  the  flap  be  so  placed  and  secured,  that,  under  or- 
dinary circumstances,  it  shall  not  fall  in,  or  occasion  injury ;  but. 
if  the  occupier  has  so  placed  and  secured  it,  and  a  wrongdoer 
throws  it  over,  the  former  will  net  then  be  liable  for  any  injury 
occasioned  thereby.  Daniels  v.  Potter,  4  Oarr.  &  Payne,  262.  One 
who  erects  a  structure  which  is  a  nuisance,  and  conveys  the  pre- 
mises with  covenants  for  quiet  enjoyment,  and  the  right  to  main- 
tain such  erection,  is  liable  for  damages  for  a  continuance  of  the 
nuisance  by  his  grantee ;  for,  by  his  relation  with  the  occupier,  he 
affirms  the  nuisance,  and  it  may  be  deemed  continued  by  him- 
self. Waggoner  v.  Jermaine,  3  Denio,  306.  If  the  owner  of  lands 
erects  a  nuisance  upon  them,  and  then  lets  or  demises  the  pre- 
mises to  a  tenant,  with  the  existing  nuisance  thereon,  who  con- 
tinues the  same,  the  owner  will  be  responsible  for  the  continuance 
during  the  term.  Piclcard  v.  Collins,  23  Barb.,  445  ;  Bex  v.  Pedley, 

(a)  Note  392.    '     (6)  Note  393. 
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1  Ad.  &  B.,  823;  Fish  v.  Dodge,  4  Denio,  311.  Every  continuance 
of  a  nuisance,  is,  in  judgment  of  law,  a  fresh  nuisance,  and  entitles 
the  party  injured  to  sue  for  damages.  Beclcwith  v.  Griswold,  29 
Barb.,  291 ;  Tedder  v.  Tedder,  1  Denio,  257 ;  Brown  v.  Cayuga 
and  Susq.  B.  B.  Co.,  2  Kern.,  492. 

Where  a  nuisance  is  continued  by  one  person,  although  it  was 
erected  by  an  other,  the  rule  is  not  entirely  settled  whether  notice 
and  a  request  to  abate  the  nuisauce  are  necessary  before  action 
brought  against  the  person  continuing  the  nuisance.  lb.;  and  see 
Hubbard  v.  Bussell,  24  Barb.,  404.  It  will,  therefore,  always  be 
prudent,  in  such  cases,  to  demand  an  abatement  of  the  nuisance, 
before  bringing  an  action.  An  action  lies  for  the  continuance  of 
a  nuisance,  although  the  plaintiff  has  accepted  money  which  was 
paid  into  court  in  full  satisfaction  of  the  original  erection.  Holmes 
v.  Wilson,  10  Ad.  &  E.,  503.  So,  the  parties  who  cause  a  nuisance 
by  acts  done  on  the  lands  of  a  stranger,  are  liable  for  its  continu- 
ance, notwithstanding  the  defence,  that  they  cannot  lawfully 
enter  to  abate  the  nuisance,  without  rendering  themselves  liable 
to  an  action  by  the  owner  of  the  land.  Smith  v.  Elliott,  9  Barr., 
345. 

The  law  not  only  allows  an  action  for  damages  in  case  of 
nuisance,  but  it  also  provides  the  remedy  of  abatement,  or  com- 
pulsory discontinuance  of  the  nuisance  itself.  It  is  sometimes 
laid  down  as  a  general  rule,  that  a  public  nuisance  may  be  abated 
by  any  one,  and  that  a  private  nuisance  may  be  abated  by 
any  one  whose  property  is  injured ;  and  that  an  entry  on  lands 
for  that  purpose,  is  justifiable.  The  extent  to  which  the  rule  ex- 
tends in  this  state,  will  be  seen  from  the  cases  hereafter  noticed. 
A  mere  encroachment  upon  a  public  highway,  by  a  fence,  is  not 
such  a  public  nuisance  as  will  authorize  an  abatement  of  the 
nuisance  by  a  removal  of  the  fence,  by  any  individual  who  may 
assume  to  abate  it,  unless  the  fence  hinders,  impedes  or  obstructs 
the  use  of  the  road  to  the  public.  Harrower'v.  Bitson,  37  Barb., 
301;  Bateman  v.  Bluck,  18  Q.  B.,  870;  Wetmore  v.  Tracy,  14 
Wend.,  250.a  To  justify  a  private  individual  in  abating  such  a 
nuisance,  on  his  own  authority,  it  must  appear  that  it  does  him  a 
special  injury ;  and  he  can  interfere  with  it  so  far  only  as  may  be 
necessary  to  exercise  his  right  of  passing  along  the  highway  with 
reasonable  convenience,  and  not  because  the  obstruction  happens 
to  be  there.  lb.  Where  ashes  were  deposited  in  a  public  high- 
way, by  the  plaintiff,  within  one  hundred  feet  of  the  defendant's 
house,  this  was  held  not  to  be  such  a  nuisance  as  would  justify 
the  defendant  in  scattering  and  wasting  the  ashes,  although  they 
were  deposited  in  such  a  manner  as  to  be  in  the  way  of  carriages, 
and  to  render  the  road  less  commodious,  provided  the  ashes  did 
not  impede  traveling  either  on  foot  or  in  carriages.  Bogers  v.  Bo- 
gers,  14  Wend.,  131.  So,  where  a  public  highway  was  originally 
laid  out  six  rods  in  width,  though  it  was  fenced  but  four  rods 
wide,  and  it  had  been  used  as  thus  fenced,  for  thirty  years,  and 
there  was  no  evidence  that  the  public  had  suffered  any  annoyance 
Watt  95  (°)  NoTE  394' 
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or  inconvenience  from  the  fences ;  it  was  held,  that  the  fenoes 
were  not  a  public  nuisance,  which  could  be  abated  as  such,  by 
the  commissioners  of  highways.  Peckham  v.  Henderson,  27  Barb., 
207.a  An  obstruction  placed  in  a  private  road  by  the  owner  of 
the  land  over  which  it  is  laid  out,  is  not  a  public  nuisance,  and 
cannot  be  lawfully  removed  by  one  who  has  no  right  to  use  the 
road.  Dralce  v.  Rogers,  3  Hill,  604.  A  palpable  encroachment 
upon  a  public  highway,  to  the  serious  interruption  of  the  public 
use  of  it,  is  a  public  nuisance,  and  any  one  may  abate  it  on  his 
own  motion,  provided  it  does  him  a  special  injury  in  the  way  of 
hindering  or  obstructing  his  use  of  the  road.  Wetmore  v.  Tracy, 
14  Wend.,  250;  Hart  v.  Mayor,  &c,  of  Albany,  9  Wend.,  571; 
Denning  v.  Roome,  6  Wend.,  651.  But,  it  is  a  general  rule,  that 
a  person  is  liable  in  damages  for  committing  a  wanton  or  unne- 
cessary injury,  even  in  abating  a  public  nuisance.  Northrop  v. 
Burrows,  10  Abb.,  365,  367.  The  kind  of  property  constituting 
the  nuisance,  and  the  attending  circumstances,  must  be  consid- 
ered in  determining  whether  a  wanton  or  unnecessary  injury  has 
been  committed  in  removing  it.  lb. 

SECTION  VHL 

PENALTIES. 

Actions  for  penalties  are  so  frequently  brought  in  a  justice's 
court,  that  it  may  be  convenient  to  give  the  general  provisions 
of  the  statute  relating  to  such  actions. 

"§1.  When  a  pecuniary  penalty  or  forfeiture  is  specially 
granted  by  law,  to  any  person  injured  or  aggrieved  by  any  act 
or  omission  of  an  other,  the  same  may  be  sued  for  and  recovered 
in  an  action  of  debt,  or  in  an  action  of  assumpsit ;  and  if  it  be 
a  forfeiture  of  any  property,  it  may  be  sued  for  and  recovered  in 
an  action  of  trover,  or  other  appropriate  action."  3  B.  S.,  783, 
§],5thed. 

"  §  2.  Every  such  action  shall  be  prosecuted  and  conducted  in 
the  same  manner  as  other  personal  actions  in  all  respects,  except 
as  herein  otherwise  provided;  and  shall  be  subject  to  all  the 
provisions  of  law  concerning  amendments  of  the  process,  plead- 
ings and  records  therein,  and  concerning  the  abatement  of  such 
suits  by  death  or  otherwise,  and  all  other  provisions  concerning 
personal  actions  not  inconsistent  with  this  title."  3  B.  S.,  783, 
%  2,  5th  ed. 

"  §  3.  Actions  brought  by  the  attorney-general,  or  by  the 
district  attorney  of  any  county,  or  by  any  public  officer  for  the 
recovery  of  any  penalty  or  forfeiture,  shall  also  be  conducted  and 
prosecuted  in  the  same  manner  as  personal  actions,  and  shall  be 
subject  to  all  the  provisions  of  law  concerning  personal  actions, 
not  repugnant  to  the  provisions  of  this  title.  And  whenever  any 
penalty  or  forfeiture  shall  be  recovered,  which  is  not  specially 
granted  by  law  to  the  party  aggrieved,  or  to  any  officer,  or  to  or 
for  the  use  of  any  county,  town  or  other  body  politic,  or  for  the 
use  of  the  poor  of  any  place,  or  to  any  person  who  will  prosecute 

(a)  Griffith  v.  Mc  Outturn,  46  Barb.,  561. 
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or  which  shall  not  be  otherwise  specially  appropriated ;  the  same 
shall  be  paid  into  the  treasury  of  the  state,  for  the  use  of  the 
people  thereof."  3  E.  S.,  783,  §  3,  5th  ed. 

"§  4.  When  any  penalty  or  forfeiture  shall  be  imposed  by  law, 
for  any  offense  committed  on  any  river,  lake  or  other  stream  of 
water,  and  such  river,  lake  or  stream  shall  be  situated  in  two  or 
more  counties,  an  action  for  the  recovery  of  such  penalty  or  for- 
feiture, may  be  brought  by  the  proper  officer,  in  any  county 
bordering  on  such  river,  lake  or  stream,  and  opposite  to  the 
place  where  such  offense  was  committed ;  and  a  recovery  in  such 
action  shall  be  a  bar  to  any  other  suit,  by  any  other  public 
officer,  for  the  same  offense."  3  E.  S.,  783,  §  4,  5th  ed. 

"§  5.  Where  any  penalty  or  forfeiture  is  given  by  law  to  any 
person,  who  will  sue  for  the  same,  such  suit  shall  be  brought  in 
the  name  of  the  person  commencing  the  same,  who  may  appear 
by  attorney;  and  it  shall  be  conducted  and  prosecuted  in  all 
respects  in  the  same  manner  as  personal  actions,  and  shall  be 
subject  to  the  provisions  of  law  concerning  personal  actions."  3 
E.  S.,  783,  §  5,  5th  ed. 

"§  6.  !STo  such  suit  shall  be  deemed  to  be  commenced,  until 
process  shall  be  actually  delivered  to  an  officer  to  be  executed ; 
which  process  shall  not  be  redelivered  to  the  plaintiff  in  any 
case,  but  shall  be  returned  to  the  court  from  which  the  same 
issued ;  and  no  such  action  shall  be  compromised  or  compounded 
without  the  leave  of  the  court  in  which  it  shall  be  pending."  3 
E.  S.,  784,  §  6,  5th  ed. 

"§  7.  Upon  every  process,  issued  for  the  purpose  of  compelling 
the  appearance  of  the  defendant  to  any  action  for  the  recovery 
of  any  penalty  or  forfeiture,  shall  be  indorsed  a  general  refer- 
ence to  the  statute  by  which  such  action  is  given,  in  the  follow- 
ing form :  '  According  to  the  provisions  of  the  statute  regulating 
the  rate  of  interest  on  money ; '  or  'According  to  the  provisions 
of  the  statute  concerning  sheriffs,'  as  the  case  may  require,  or  in 
some  other  general  terms  referring  to  such  statute."  3  E.  S.,  784, 
§  7,  5th  ed. 

"  §  8  [§  10].  In  actions  of  debt,  brought  to  recover  any  penalty 
or  forfeiture  given  by  any  statute,  it  shall  be  sufficient,  without 
setting  forth  the  special  matter,  to  allege  in  the  declaration 
(complaint)  that  the  defendant  is  indebted  in  the  amount  of  such 
penalty  or  forfeiture,  to  the  officer,  person  or  body  for  whose  use 
the  same  is  given ;  whereby  an  action  accrued  according  to  the 
provisions  of  such  statute,  naming  the  subject  matter  thereof,  in 
the  following  form  :  '  According  to  the  provisions  of  the  statute 
concerning  sheriffs,'  naming  the  section,  title  and  chapter  of  such 
statute,  as  the  case  may  require,  or  in  some  other  similar  terms 
referring  to  such  statute."  3  E.  S.,  784,  §  8,  5th  ed. 

"  §  9  [§  11].  Whenever  an  action  of  assumpsit  shall  be  brought 
for  the  recovery  of  any  penalty  given  by  any  statute,  it  shall  be 
sufficient,  without  setting  forth  the  special  matter,  to  allege  in 
the  declaration  (complaint)  that  the  defendant,  being  indebted 
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n  the  amount  of  such  penalty,  according  to  the  provisions  of 
such  statute,  referring  to  the  same  as  prescribed  in  the  last  sec- 
tion, undertook  and  promised  to  pay  the  same."  3  E.  S.,  784, 
$  9,  5th  ed. 

"  §  10  [§  12] .  If  an  action  of  trover  be  brought  to  recover  any 
goods,  or  other  things,  forfeited  by  the  provisions  of  any  statute, 
the  declaration  (complaint)  may  allege  that  such  goods  or  other 
things  were  forfeited,  according  to  the  provisions  of  such  statute, 
referring  to  the  same  as  prescribed  in  the  foregoing  sections,  and 
that  the  defendant  converted  the  same  to  his  own  use,  without 
setting  forth  the  special  matter."  3  E.  S.,  784,  §  10,  5th  ed. 

"§  11  [§  13].  To  every  declaration  (complaint)  for  a  penalty 
or  forfeiture,  the  defendant  may  plead  the  general  issue,  that  he 
owes  nothing,  or  that  he  did  not  undertake  and  promise,  as 
alleged  in  such  declaration  (complaint),  or  that  he  is  not  guilty 
of  the  premises  charged,  as  the  case  may  require,  and  may  give 
in  evidence  under  such  plea  (answer)  any  special  matter,  which, 
if  pleaded,  would  be  a  bar  to  such  action,  or  discharge  the  defend- 
ant therefrom,  in  the  same  manner  and  with  the  like  effect,  as  if 
the  same  had  been  pleaded  specially."  3  E.  S.,  784,  §  11,  5th  ed. 

"  §  12  [<§,  14].  In  any  suit  for  a  penalty  or  forfeiture,  brought 
by  any  other  person  than  the  party  aggrieved,  or  other  than  any 
public  officer,  if  a  former  recovery  or  acquittal,  or  other  bar  to 
such  action  be  pleaded,  the  plaintiff  may  reply,  that  such  re- 
covery, acquittal  or  bar  was  had  by  covin  and  fraud ;  and  if  such 
replication  be  confessed  or  established,  the  plaintiff  shall  recover 
in  such  action,  notwithstanding  such  plea  (answer)."  3  E.  S., 
785,  §  12,  5th  ed. 

"  §  13  [§  15].  Where  any  act  is  prohibited  by  law,  under  a 
penalty  not  exceeding  any  given  sum  specified  in  such  law,  an 
action  may  be  brought  for  such  specified  sum,  and  the  jury  or 
justice  before  whom  the  trial  shall  be  had,  shall  award  such  sum 
so  specified  to  the  plaintiff,\or  such  part  thereof  as  shall  be 
deemed  proportioned  to  the  offense."  3  E.  S.,  785,  §  13,  5th  ed. 

The  changes  which  the  Code  has  made  in  relation  to  pleadings 
will  be  discussed  in  an  other  place.     See  Pleadings,  Penalties. 

The  instances  in  which  penalties  may  be  recovered  in  actions 
in  justices'  courts  are  so  numerous  that  it  would  be  both  a  tedious 
and  a  difficult  task  to  enumerate  them.  This  is  of  the  less  con- 
sequence, however,  since  there  are  some  general  principles  which 
are  equally  applicable  to  all  actions  of  that  character.  The 
statutes  which  have  been  already  copied,  ante,  754,  &c,  furnish  a 
controlling  rule  in  every  case  to  which  they  are  applicable.  The 
statutes  of  the  state  have  various  provisions  which  give  penalties 
in  certain  specified  cases,  and  under  particular  circumstances 
therein  stated.  In  most  of  them,  the  action  may  be  brought  in  a 
justice's  court.  Among  other  instances  in  which  penalties  are 
given,  are  those  relative  to  the  excise  laws,  the  laws  relating  to 
highways,  roads,  bridges,  ferries,  plank  roads,  turnpikes,  &c.a  In 
some  cases,  the  penalty  is  given  to  the  person  or  corporation 

(o)  Notb  395. 
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injured  by  the  act  for  which  the  penalty  is  given.  In  others,  the 
penalty  must  be  collected  by  some  designated  public  officer.  And 
again,  in  other  instances,  the  penalty  is  given  to  any  person  who 
will  sue  therefor.  Where  a  statute  imposes  a  penalty,  for  the 
doing  or  not  doing  of  an  act,  and  gives  that  penalty  in  part  to 
any  person  who  will  sue  therefor,  and  the  other  part  to  the  people, 
or  to  some  charitable,  literary,  or  other  institution,  and  makes  it 
recoverable  by  action,  such  actions  are  called  qui  tarn  actions,  be- 
cause the  plaintiff  alleges  in  his  complaint  that  he  sues  as  well  for 
the  people,  or  for  such  charitable  institution,  as  for  himself.  An 
action  for  a  statutory  penalty  or  forfeiture,  given  to  any  such 
person  or  persons  as  will  sue  therefor,  or  an  action  to  any  of  the 
people  in  general,  is  called  a  popular  action.  Where  a  statute 
imposes  a  penalty  upon  any  one  violating  its  provisions,  but 
enacts  that  no  proceeding  for  the  recovery  of  such  penalty,  shall 
be  taken  by  any  other  person  than  "  a  party  aggrieved,"  without 
the  consent  in  writing  of  the  attorney-general,  or  other  specified 
person,  a  plaintiff  suing  without  such  consent,  will  be  required  to 
show  that  his  private  interests  have  been  affected  by  the  act  com- 
plained of,  and  that  he  has  been  "  aggrieved"  thereby  specially, 
and  not  merely  as  one  of  the  public.  Boyce  v.  Higgins,  14  0.  B.,  1. 

A  penalty  cannot  be  raised  by  implication,  but  must  be  ex- 
pressly created  and  imposed.  Jones  v.  JEstis,  2  Johns.,  379.a  A 
penal  statute,  however,  is  not  to  be  so  strictly  construed  as  to  de- 
feat the  obvious  intention  of  the  legislature  in  passing  it.  Cotheal 
v.  Brouwer,  1  Seld.,  562.  A  statute  giving  a  penalty  for  an  injury 
for  which  an  action  lies  at  common  law,  does  not  take  away  the 
common  law  remedy  by  action;  unless  by  express  words  or  by 
unavoidable  implication.  Almy  v.  Harris,  5  Johns.,  175;  Scid- 
more  v.  Smith,  13  Johns.,  322;  Wheaton  v.  Hibbard,  20  Johns. 
290.  And,  under  a  penal  statute,  one  penalty  only  is  recoverable 
for  one  offense  or  entire  transaction,  and  not  a  separate  penalty 
for  each  particular  act  into  which  the  offense  may  be  divisible. 
Mayor,  Sec,  of  New  Yorlc  v.  Ordrenan,  12*  Johns.,  122. 

A  person  can  commit  but  one  offense  on  the  same  day,  by 
"exercising  his  ordinary  calling  on  Sunday,"  contrary  to  the 
statute.  And,  if  a  justice  of  the  peace  proceeds  to  convict  him 
for  more  than  one  penalty  for  the  same  day,  it  is  an  excess  of 
jurisdiction  for  which  an  action  will  lie  against  him  before  the 
convictions  are  quashed  or  reversed.  Grepps  v.  Burden,  Oowp., 
640;  S.  C.,  1  Smith's  Lead.  Oas.,  800,  5th  Am.  ed.;  Brooks  v. 
Glencross,  2  Mood.  &  Bob.,  62.  Where  the  offense  is  one  and 
entire  in  its  nature,  the  penalty  is  also  one  and  entire.  And, 
where  a  statute  provides  that  "  if  any  person  shall  willfully  aid  a 
tenant  in  carrying  away  his  goods,"  &c,  "  every  person  so  of- 
fending," shall  forfeit  and  pay  a  specified  penalty,  the  offense  is 
single ;  and,  although  several  persons  join  in  committing  the  act, 
they  are  jointly  liable  for  the  one  penalty.  Warren  v.  Doolittle,  5 
Cow.,  678;  Gonley  v.  Palmer,  2  Oomst.,  182 ;  8.  C,  4  Demo,  374. 
So.  if  a  statute  denounces  a  penalty  against  "  whoever  shall"  do 

(a)  Note  396. 
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certain  specified  acts,  and  two  or  more  join  in  the  commission  01 
the  prohibited  act,  a  joint  action  may  be  maintained  against  all 
who  commit  the  act.  Ingersoll  v.  Skinner,  1  Denio,  540.  And, 
under  this  rule,  a  single  action  for  the  penalty  given  by  statute 
for  selliug  liquors  without  license,  may  be  maintained  against 
several  persons  who  join  in  selling  liquors  without  license.  lb 
Where  a  penalty  is  given  for  the  commission  of  an  act,  in  which 
several  may  join,  a  joint  action  may  be  maintained  against  all 
who  join  in  its  commission.  Marsh  v.  Sliute,  1  Denio,  230.  But 
where  a  penalty  is  prescribed  for  an  omission  to  perform  a  partic- 
ular duty,  which  is  enjoined  upon  a  class  of  public  officers,  the 
offense  is  in  its  nature,  several  or  single,  and  each  offender  must 
be  prosecuted  separately.  lb.  Thus,  where  a  statute  imposes  a 
penalty  of  five  dollars  upon  "  every  trustee"  of  a  common  school 
district,  "  who  shall  refuse  or  neglect  to  render  an  account  of 
moneys  received  by  them,  or  to  pay  over  any  balance  in  their 
hands,"  the  penalty  is  imposed  upon  each  defaulting  trustee,  and 
not  upon  all  for  the  default  of  one ;  and  a  joint  judgment  against 
all,  for  the  act  or  omission  of  one  trustee,  cannot  be  maintained. 
lb. 

The  person  who  first  commences  a  qui  tarn,  or  popular  action, 
for  a  penalty  given  by  statute,  attaches  a  right  in  himself  to  the 
penalty,  which  cannot  be  divested  by  a  prior  recovery  by  a  second 
prosecutor,  who  afterwards  commences  an  action.  Beadleston  v. 
Sprague,  6  Johns.,  101.  When  a  statute  inflicts  a  penalty,  and 
gives  one  moiety  to  the  people,  and  the  other  to  the  person  pro- 
secuting for  the  same,  to  effect,  a  payment  of  the  judgment 
to  the  plaintiff  is  authorized,  and  discharges  the  defendant ;  and 
the  plaintiff  may  thereupon  discharge  the  judgment,  and  he  is 
then  a  trustee  for  the  people's  moiety.  Caswell  v.  Allen,  10  Johns., 
118.  But  in  a  popular  action,  the  plaintiff  cannot  discharge  the 
action,  as  to  the  people's  inoiety,  without  payment.  Minton  v. 
Woodworth,  11  Johns.,  474;  ante,  756,  §  12.  A  penalty  for  a 
violation  of  the  statute  to  prevent  horse  racing,  which  was  incur- 
red before  the  Eevised  Statutes  took  effect,  is  not  affected  by 
them,  but  may  be  sued  for  by  a  common  informer,  though  the 
action  for  subsequent  penalties  is  given  by  those  statutes  to 
the  overseers  of  the  poor  exclusively.  Myers  v.  Van  Alstyne,  10 
Wend.,  98.  When  a  penalty  is  given  to  a  party  for  the  commis- 
sion of  an  act  which  is  an  injury  to  him,  and  the  penalty  was 
given  by  way  of  satisfaction  to  him  for  such  injury,  his  right  of 
action  for  such  penalty  is  not  impaired  by  a  repeal  of  the  statute 
after  his  right  of  action  had  accrued.  Palmer  v.  Conley,  4  Denio, 
374 ;  S.  C,  2  Oomst.,  182.  It  is  a  well  settled  rule,  that  the 
authority  of  an  agent,  however  general  it  may  be,  if  it  is  capable 
of  being  executed  in  a  lawful  manner,  is  never  to  be  extended 
by  construction  to  acts  prohibited  by  law,  so  as  to  render  his 
innocent  principal  liable  in  a  criminal  prosecution,  or  to  an  action 
for  penalties.  Clark  v.  Metropolitan  Bank,  3  Duer,  241,  249.a  The 
case  of  husband  and  wife,  however,  is  an  exception  to  this  rule  ; 

{a)  Note  397. 
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for  if  the  husband  leaves  bis  wife  iu  charge  of  his  business,  he 
will  be  liable  for  penalties  incurred  by  the  wife  during  his 
absence.  This  was  so  held  where  a  wife  sold  liquor  without  a 
license  in  the  absence  of  her  husband.  HasbroucTc  v.  Weaver,  10 
Johns.,  247 ;  Com.  of  Excise  v.  Keller,  20  How.,  280  ;  or  where 
she  acted  as  the  agent  of  her  husband,  who  was  a  toll-gatherer 
ou  a  plank  road,  aud  she  took  unlawful  toll  from  a  traveler. 
Marselis  v.  Seaman,  21  Barb.,  319  ;  and  see  Attorney-General  v. 
Riddle,  2  Oromp.  &  Jerv.,  493.  In  the  case  last  cited,  it  was 
held  to  be  a  question  of  fact  for  the  jury  whether  the  wife  had 
authority  to  do  the  acts  for  which  it  was  claimed  that  a  penalty 
had  been  incurred.  Where  the  law  gives  a  municipal  corporation 
a  charter  which  authorizes  it  to  enact  ordinances,  and  to  declare 
penalties  for  a  breach  of  them,  and  the  corporation  under  the 
authority  of  such  charter  enacted  ordinances  prescribing  penal- 
ties to  be  recovered  by  such  corporation  ;  and  a  subsequent  act 
of  the  legislature  declared  that  every  violation  of  such  ordi- 
nances should  be  a  criminal  misdemeanor,  this  does  not  repeal 
the  right  to  the  action  for  penalties  under  the  charter.  Mayor, 
Sec,  of  New  York  v.  Hyatt,  3  E.  D.  Smith,  156.  If  the  state  law 
and  the  ordinance  can  stand  together,  the  former  does  not  repeal 
the  latter,  for  there  will  not  be  a  repeal  of  the  right  by  implica- 
tion, lb.  Where  a  section  of  a  statute,  containing  seven  subdi- 
visions, exempted  seven  different  classes  of  persons  from  paying 
tolls  on  plank  roads,  and  a  subsequent  section  gave  a  penalty  for 
falsely  claiming  any  of  the  exemptions,  and  an  amendatory  act 
added  an  eighth  subdivision,  creating  a  new  class  of  exemptions, 
and  after  this  amendment  took  effect,  it  was  held  that  a  false 
claim  of  exemption,  under  the  eighth  subdivision,  rendered  the 
false  claimant  liable  to  the  penalty.  Dexter  &  Limerick  Plank 
Road  Co.  v.  Allen,  16  Barb.,  15.  Where  a  person  is  exempted 
from  the  payment  of  tolls  when  going  to  mill,  and  such  person 
on  passing  a  toll-gate  on  a  plank  road,  says  to  the  toll-gatherer 
that  he  is  "  going  to  mill,"  this  amounts  to  a  declaration  that 
he  claims  to  pass  the  gate  without  paying  toll,  on  the  ground 
that  he  is  going  to  mill ;  and  in  an  action  to  recover  the  penalty 
given  for  a  false  representation  in  such  cases,  a  jury  will  be 
authorized  to  consider  this  as  a  representation  by  the  defendant 
that  he  was  going  to  mill  "  for  the  purpose  of  getting  his  grinding 
done,"  and  that  the  mill  was  one  "  where  he  ordinarily  got  his 
grinding  done."  lb.  And,  in  such  a  case,  if  the  defendant, 
under  a  pretense  that  he  is  going  to  mill,  travels  two  miles  and 
a  half  beyond  the  mill  on  such  road,  and  then  returns,  without 
paying  toll,  it  is  for  the  jury  to  say  whether  the  representation 
made  was  not  substantially  false,  although  literally  true.  lb. 

Where  the  defendant  traveled  about  one  hundred  rods  upon  a 
plank  road  with  his  team,  and  then  turned  out  of  such  road  at 
a  point  one  mile  and  twenty  rods  from  a  toll  gate  thereon,  for 
the  purpose  of  avoiding  the  payment  of  the  legal  toll,  and  he 
then  entered  again  upon  such  plank  road  at  a  place  one  hundred 
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and  eighty  rods  beyond  said  toll-gate,  and  traveled  four  miles 
thereon,  this  was  held  to  subject  him  to  the  penalty  of  five  dollars 
given  by  the  statute.  Bansville,  &c,  Plank  Road  Co.  v.  Hull,  27 
Barb.,  509.  The  statute  which  imposes  a  penalty  of  twenty-five 
dollars  upon  every  person  who  shall  "forcibly  or  fraudulently" 
pass  any  gate  on  any  turnpike  or  plank  road  without  having  paid 
the  legal  toll,  is  penal,  imposing  a  penalty  or  forfeiture  for  the 
benefit  or  protection  of  a  private  corporation,  and  in  derogation 
of  common  right,  and  it  is  not,  therefore,  to  be  extended  by 
construction,  to  cases  within  the  mischief  intended  to  be  remedied, 
but  which  are  not  within  the  words  of  the  statute.  Bridgwater, 
&c,  Blank  Road  Go.  v.  Robbins,  22  Barb.,  662.  While  in  the  con- 
struction of  penal  as  of  other  statutes,  the  intention  of  the  legis- 
tiou  must  govern,  that  intention  must  be  collected  from  the  words 
employed,  and  the  words  must  receive  an  interpretation  accord- 
ing to  their  plain  and  natural  sense,  or  the  sense  in  which  they 
are  ordinarily  used,  and,  therefore,  the  words,  "  forcibly  or  fraudu- 
lently" used  in  this  statute,  must  be  held  to  mean  actual  force  or 
actual  fraud,  as  distinguished  from  constructive  force  or  fraud. 
lb.  And,  where  a  defendant  who  was  traveling  upon  a  plank 
road,  found  a  toll-gate  open,  through  which  he  drove  his  team, 
and  on  being  requested  to  pay  toll,  he  declined,  saying,  that  he 
ought  not  pay  toll  because  the  road  was  bad,  but  that  he  would 
pay  if  a  certain  person  named  B.  said  he  must ;  and  on  an  other 
occasion  he  again  passed  through  the  gate,  on  finding  it  open, 
without  paying  any  toll,  although  he  was  then  told  that  B.  said 
he  must  pay  toll ;  but  no  effort  was  made  on  either  occasion, 
either  by  word  or  deed,  to  stop  him  from  passing  the  gate,  and 
this  was  held  not  to  amount  to  a  forcible  or  fraudulent  passing 
of  the  gate,  so  as  to  subject  the  defendant  to  the  penalty.  lb.; 
Columbia  Turnpike  Co.  v.  Woodworth,  2  Oaines,  97.  So  the 
penalty  of  twenty-five  dollars  is  not  incurred  by  an  individual 
who  merely  passes  through  a  toll-gate  with  his  team,  and  offers 
a  bank  bill  in  payment  of  the  toll,  and  refuses  to  pay  in  any 
other  way.  Monterey,  Sue.,  Plank  Road  Co.,  v.  Faulkner,  21  Barb., 
212.  To  constitute  a  forcible  passage  of  a  gate,  the  passage 
must  be  effected  by  actual  force,  as  by  opening  the  gate,  taking 
hold  of  it  and  keeping  it  open,  or  by  some  similar  act,  or  at  least 
by  offering  some  violence  to  overcome,  remove  or  prevent  the 
obstacle  presented  by  the  gate  to  the  passage.  lb.  So,  to  make 
a  passage  fraudulent,  some  artifice  must  be  employed,  or  some, 
deception  practiced  on  the  toll-gatherer  for  the  purpose  of  effect- 
ing such  passage.  J6.a  Where  a  person  owns  a  farm  upon  which 
he  resides,  and  he  also  owns  an  other  parcel  of  land  which  is 
entirely  separate  from  his  homestead  and  not  contiguous  to  it, 
his  team,  while  driven  along  the  plank  road,  in  going  from  the 
homestead  to  the  detached  piece  of  land,  is  liable  to  pay  half  toll, 
if  such  piece  is  within  a  mile  of  the  toll  gate.  Cummings  v! 
Waring,  39  Barb.,  630.  The  provisions  of  the  statute  which 
declares  that  "farmers  living  on  their  farms  within  one  mile  of 

(a)  Note  398. 
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any  gate,"  &c,  "shall  be  permitted  to  pass  the  same  free  of  toll, 
when  going  to  or  from  work  on  said  farms,"  does  not  apply  to 
such  a  case.  lb.  Laws  1851,  ch.  107,  §  1,  sub.  6. 

Before  an  action  can  be  maintained  for  the  recovery  of  five 
dollars  as  a  penalty  for  obstructing  a  public  highway,  it  must  be 
proved  that  the  place  obstructed  was  a  public  highway,  at  the 
time  the  act  was  done.  Trustees,  &c,  of  Jordan  v.  Otis,  37  Barb., 
50.a  As  a  general  rule,  a  common  informer  cannot  maintain  an 
action  for  the  recovery  of  a  penalty,  unless  power  is  given  to  him 
for  that  purpose  by  the  statute.  Seward  v.  Beach,  29  Barb.,  239, 
242.  And  where  a  statute  imposed  a  penalty  of  twenty  dollars 
for  a  violation  of  its  provisions,  and  the  money  was  given  thus, 
"one-half  to  the  complainant,  and  the  other  half  to  the  county 
treasurer  of  a  specified  county,  for  the  benefit  of  the  poor  fund 
of  said  county,"  but  without  declaring  who  might  sue  or  bring 
the  action  for  such  penalty ;  it  was  held  that  the  person  bringing 
an  action  to  recover  such  penalty  must  show  some  authority  for 
suing  in  his  own  name,  or  he  could  not  recover,  and  that  a  com- 
mon informer  could  not  maintain  the  action.  lb.  In  the  case 
last  cited,  the  plaintiff  was  neither  the  county  treasurer  nor  the 
person  for  whose  benefit  the  statute  was  enacted,  and  it  was  held 
that  he  had  no  interest  in  the  penalty,  and  therefore  could  not 
maintain  an  action  to  recover  it.b  In  an  action  to  recover  a  pen- 
alty for  selling  "strong  or  spirituous"  liquors  without  having  a 
license  therefor,  it  will  be  sufficient  to  prove  that  the  defendant 
sold  "ale  or  strong  beer,"  because  those  words  are  included  in 
the  terms  strong  or  spirituous  liquors.  Excise  Commissioners  v. 
Taylor,  19  How.,  260;  S.  C,  7  B.  P.  Smith,  173;  Nevin  v.  Ladue, 
3  Denio,  43,  437;  The  People  v.  Crilley,  20  Barb.,  246,  must  be 
considered  as  overruled. 

Under  an  ordinance  of  a  municipal  corporation  forbidding  both 
the  sale  of  a  thing,  and  its  exposure  to  sale,  a  single  act  of  sell- 
ing cannot  be  separated  so  as  to  impose  two  penalties ;  for,  in  the 
case  of  an  actual  sale,  the  exposure  is  necessarily  included  in 
the  sale  itself.  City  of  Brooklyn  v.  Toynbee,  31  Barb.,  282.  In  an 
action  against  the  master  of  a  steamboat  for  the  recovery  of  a 
penalty  for  navigating  a  river  at  a  rate  of  speed  forbidden  by  the 
statute,  proof  that  the  defendant  was  the  master  thereof,  not  only 
during  the  season,  but  on  the  particular  day  when  the  penalty 
was  incurred,  is  sufficient  to  throw  upon  him  the  burden  of  prov- 
ing that  he  was  not  on  board  of  the  vessel  and  in  charge  of  it  on 
that  day.  People  v.  Eoe,  1  Hill,  470.  When  a  statute  gives  double 
the  value  of  goods,  by  way  of  penalty,  to  be  recovered  in  an 
action,  the  jury  may  find  the  value  of  goods  by  their  verdict,  and 
the  court  may  then  double  the  amount  in  entering  the  judgment. 
Warren  v.  Doolittle,  5  Cow.,  678.  Double  or  treble  damages  may 
be  waived,  and  an  action  brought  for  the  recovery  of  single  dama- 
ges for  the  wrong.  Dygert  v.  Schenck,  23  Wend.,  446,  451.  The 
verdict  need  not  declare  in  terms  that  the  value  found  is  the  sin- 
gle value,  for  that  will  be  implied,  unless  the  contrary  appears. 
Wait       96       («)  Note  399.         (6)  Note  400. 
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lb.  The  law  in  relation  to  amendments  in  penal  actions  is  the 
same  as  that  which  prevails  in  other  actions.  Ante,  11,  §  64,  sub. 
11 ;  Barber  v.  McEenry,  6  Wend.,  516. 

SECTION  IX. 

TRESPASS   TO   PROPERTY. 

An  action  of  trespass  may  be  brought  for  a  wrongful  injury  to 
either  real  or  personal  property.  And  the  subject  will  be  dis- 
cussed :  first,  as  to  the  nature  of  property ;  secondly,  as  to  injuries 
to  real  property,  and  thirdly,  as  to  injuries  to  personal  property. 
And  first,  then,  as  to  the  nature  of  property.  Upon  the  general 
subject  of  property,  it  is  sufficient  to  say  that  property  is  that 
right  and  interest  in  things  which  one  man  has  to  the  exclusion 
of  all  others;  including  not  only  the  right  to  possess  and  use,  but 
also  to  dispose  of  them.  And,  with  reference  to  the  great  divisions 
of  property  into  real  and  personal,  it  may  be  said  that  those 
things  are  real  which  are  permanent,  fixed  and  immovable,  or 
which  cannot  be  carried  out  of  their  place :  as  lands  and  tene- 
ments. Things  personal  are  goods,  money,  chattels,  and  all  other 
movables ;  and  which  may  attend  the  owner's  person  wherever  he 
thinks  proper  to  go.  Land  comprehends  all  things  of  a  perma- 
nent, substantial  nature.  Tenement  is  a  word  of  still  greater 
extent;  and  though,  in  its  common  acceptation,  it  is  only  applied 
to  houses  and  other  buildings,  yet  in  its  original,  proper  and  legal 
sense,  it  signifies  every  thing  that  can  be  held,  provided  it  be  of  a 
permanent  nature,  whether  it  be  of  a  substantial  and  sensible,  or 
of  an  unsubstantial,  ideal  kind. 

Thus  liberum  tenementum,  frank  tenement,  or  freehold,  is  appli- 
cable not  only  to  lands  and  other  solid  objects,  but  also  to  offices, 
rents,  commons,  and  the  like.  But  a  hereditament  includes  not 
only  lands  and  tenements,  but  whatsoever  may  be  inherited,  be  it 
corporeal  or  incorporeal,  real,  personal  or  mixed.  And  it  may  be 
added,  that  with  respect  to  the  great  subordinate  classification 
of  real  property  itself,  that  corporeal  property  consists  of  houses, 
lands,  and  every  other  visible,  tangible  and  immovable  property. 
Incorporeal  property  is  a  property  which  cannot  be  touched,  and 
has  no  corpus ;  such  as  rights  of  common  or  rights  of  way,  and 
other  easements,  and  rights  which,  though  they  may  be  enjoyed 
in,  upon,  over,  or  relating  to  land  or  other  corporeal  property, 
yet,  in  consideration  of  law,  constitute  no  right  to  the  land  itself. 
As  a  general  rule,  a  building  is  treated  in  law  as  an  integral  or 
inseparable  part  of  the  land  on  which  it  stands.  And  where  a 
house  is  built  by  one  person  upon  the  land  of  an  other,  and  partly 
with  the  materials  of  that  other,  under  an  agreement,  that,  upon 
the  payment  of  a  specified  sum  by  the  builder,  for  the  land  and 
materials,  the  owner  will  convey  the  house  and  land  to  him  ;  the 
building  is  not  the  personal  estate  of  the  builder,  but  the  real 
estate  of  the  owner  of  the  land.  Hutchins  v.  Shaw,  6  Oush.,  58. 
And  so  if  one  man  voluntarily  erects  buildings  upon  the  lands  of 
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an  other,  without  any  contract,  they  become  part  of  the  land,  and 
the  builder  has  no  right  to  remove  them. 

But,  on  the  other  hand,  one  man  may  own  as  personal  property, 
a  house  or  building  which  he  has  erected  upon  the  lands  of  an 
other ;  where  this  is  done  by  an  agreement  to  that  effect  between 
the  builder  and  the  owner  of  the  land ;  and  where  there  is  an 
agreement  that  the  building  may  be  removed  at  any  time,  it  is 
personal  property,  and  belongs  to  the  builder.  Smith  v.  Benson,  1 
Hill,  176 ;  and  see  ante,  Fixtures.  So,  where  rails  are  built  into 
a  fence  by  a  tenant  of  a  farm,  under  an  agreement  with  the  owner 
and  landlord  that  he  may  remove  them  at  the  end  of  his  term, 
the  tenant  is  the  owner  of  the  rails  as  between  himself  and  the 
landlord.  'Mott  v.  Palmer,  1  Oomst.,  564. 

Growing  trees  are  presumed  to  belong  to  the  owner  of  the  soil 
or  land  on  which  they  stand  ;  but,  they  may,  nevertheless,  be  the 
subject  of  a  distinct  ownership. 

Where  a  tree  grows  near  a  boundary  line,  so  that  its  roots 
extend  on  each  side  of  such  line,  the  tree  is  wholly  the  property 
of  the  person  on  whose  land  the  trunk  stands.  Dubois  v.  Beaver, 
11  E.  P.  Smith,  123 ;  Griffin  v.  Bixby,  12  K  H.,  454.a  When  the 
boundary  line  divides  the  trunk,  it  belongs  to  the  adjoining  pro- 
prietors as  tenants  in  common.  lb.  And  where  a  line  tree  is  des- 
troyed by  one  of  the  adjoining  proprietors,  trespass  lies  by  the 
other,  whether  his  interest  is  several,  or  as  tenant  in  common. 
lb.  It  is  no  objection  to  the  recovery  of  single  damages  merely, 
in  such  a  case,  that  the  complaint  is  framed  with  reference  to  a 
willful  trespass,  as  provided  by  statute.  lb.  Whether  standing 
trees,  which  are  owned  apart  from  the  land,  constitute  real  or 
personal  property,  is  not  entirely  settled. 

If  a  grantee  of  lands  cuts  down  and  removes  therefrom  the 
trees  belonging  to  an  other,  the  owner  of  the  trees  may  bring 
replevin  in  the  cepit  against  him.  Warren  v.  Leland,  2  Barb.,  614; 
ante,  642.  Whether  a  sale  of  growing  wood  or  trees  is  a  sale  of  real 
estate,  may  depend  upon  the  terms  of  the  sale ;  as  whether  the 
wood  is  to  stand  any  time,  to  be  sustained  and  nourished  by 
the  soil.  But  trees  cut  down  become  personal  property,  and  do 
not  pass  by  a  deed  of  the  land ;  and  the  purchaser  of  the  land 
has  no  constructive  possession  of  them,  either  as  bailee  or  agent 
for  the  owner;  nor  has  he  any  special  property  in  them  which 
will  sustain  an  action  of  trespass,  in  his  name,  against  a  person 
who  unlawfully  removes  them.  Brock  v.  Smith,  14  Ark.,  431.  In 
this  state,  the  owner  of  a  pew  in  a  church  has  an  exclusive  right 
to  its  possession  and  enjoyment,  for  the  purposes  of  public  wor- 
ship, not  as  an  easement,  but  by  virtue  of  an  individual  right  of 
property ;  and  he  may  maintain  an  action  of  trespass  against  any 
one  who  unlawfully  disturbs  him  in  his  possession.  Shaw  v. 
Beveridge,  3  Hill,  26  ;  First  Baptist  Church  v.  Witherell,  3  Paige, 
296,  302.  So,  when  a  person  rents  a  pew  in  a  church,  he  may 
undoubtedly  maintain  an  action  against  any  one  who  unlawfully 
disturbs  him  in  his  possession  thereof.  lb.;  and  see  Cooper  v.  First 

(a)  Note  717. 


764  TRESPASS  TO  PROPERTY. 

Presb.  Church,  &c,  32  Barb.,  222.  The  title  to  personal  property, 
by  accession,  confusion  or  conversion,  will  be  explained  in  the 
article  relating  to  trover. 

The  nature  of  property  in  animals,  involving  the  right  of  action 
for  injuries  done  to  them,  or  for  their  conversion,  is  a  subject  of 
frequent  litigation.  With  regard  to  animals  which  have  in  them 
selves  a  principle  and  power  of  motion,  and  which,  unless  parti 
cularly  restrained  or  confined,  can  convey  themselves  from  one 
part  of  the  world  to  an  other,  there  is  a  great  difference  made 
with  respect  to  their  several  classes. 

They  are  distinguished  or  divided  into  such  as  are  domitae,  and 
such  as  are  ferae  naturae ;  that  is,  some  are  of  a  tame,  and  others 
of  a  wild  nature  or  disposition.  In  those  which  are  of  a  tame  and 
domestic  nature,  such  as  horses,  cows,  sheep,  poultry  and  others 
of  a  similar  nature,  a  man  may  have  as  absolute  a  property  as  in 
any  inanimate  beings;  because  these  continue  perpetually  in  his 
occupation,  and  will  not  stray  from  his  house  or  person,  unless  by 
fraudulent  enticement,  in  either  of  which  cases  the  owner  does 
not  lose  his  property.  The  stealing,  or  forcible  abduction  of  such 
property  as  this,  is  also  a  criminal  offense,  for  these  are  things  of 
intrinsic  value,  serving  for  the  food  of  man,  or  else  for  the  uses 
of  husbandry.  But  in  animals  ferae  naturae,  a  man  can  have  no 
absolute  property.  Other  animals  that  are  not  of  a  tame  and 
domestic  nature,  are  either  not  the  objects  of  property  at  all,  or 
else  they  fall  under  an  other  division,  namely,  that  of  a  qualified, 
limited,  or  special  property.  A  qualified  property  may  subsist  in 
animals  ferae  naturae  per  industriam  hominis;  that  is,  a  man  may 
reclaim  animals  of  a  wild  nature,  and  make  them  tame  by  art, 
industry  and  education ;  or  he  may  confine  them  within  his  own 
immediate  power,  so  that  they  cannot  escape  and  use  their  natural 
liberty.  The  most  obvious  distinction  which  the  law  regards,  is 
that  between  such  animals  as  are  generally  seen  tame,  and  such  as 
are  therefore  seldom,  if  ever,  found  wandering  at  large,  and  such 
as  are  usually  found  wild  and  at  liberty.  Deer  in  a  park,  doves  in 
a  dove-house,  and  fish  in  a  private  pond  or  tank,  are  no  longer 
the  property  of  a  man,  than  while  they  continue  in  his  actual 
keeping  or  possession,  unless  they  have  animum  revertendi,  which 
is  only  to  be  known  by  their  usual  custom  of  returning.  But  if  a 
deer,  or  any  other  wild  animal  which  is  reclaimed,  has  a  collar  or 
other  mark  put  upon  him,  and  it  goes  and  returns  at  its  pleasure, 
or  if  a  wild  swan  or  goose  is  taken  and  marked,  and  turned  loose 
in  a  river,  the  owner's  property  in  it  still  continues.  And  where 
wild  geese  were  caught  and  rendered  so  tame  as  to  eat  out  of  the 
owner's  hand,  they  were  held  to  be  his  property,  although  they 
had  strayed  away  twice,  and  did  not  return  until  brought  back. 
Amory  v.  Flyn,  10  Johns.,  102.  In  the  last  case  cited  it  appeared 
that  after  the  geese  had  left  the  plaintiff's  premises,  the  defend- 
ant's son  was  seen  chasing  them  with  dogs,  with  a  knowledge 
that  they  belonged  to  the  plaintiff,  and  the  geese  were  afterwards 
taken  by  two  men  and  pledged  to  the  defendant  for  liquor  fur- 
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nislied  by  him  to  these  men,  and  the  defendant  afterwards  refused 
to  redeliver  the  geese  to  the  owner  on  demand,  unless  he  paid  the 
liquor  bill,  and  this  was  held  to  be  a  conversion  which  entitled 
the  owner  to  maintain  an  action. 

The  true  point  of  inquiry  in  such  cases  is,  whether  the  reclaimed 
aDimal  has  lost  all  intention  or  disposition  of  returning ;  and  if  it 
has,  it  may  then  be  said  to  have  regained  its  natural  liberty.  A 
qualified  property  may  also  subsist  with  relation  to  wild  animals 
by  reason  of  their  inability  to  remove  from  the  land  where  they 
are,  as  in  the  case  of  young  birds  which  are  hatched  in  nests  on 
a  man's  trees. 

There  are  instances  in  which  one  person  may  acquire  title  to  a 
wild  animal,  even  as  against  an  other  party  on  whose  land  it  was 
taken.  Thus,  where  the  plaintiff  had  hunted  a  hare,  which  was 
started  on  the  lands  of  a  third  person,  and  then  ran  upon  the 
lands  of  the  defendant,  where  it  was  seized  by  the  plaintiff's 
dogs,  when  the  defendant  took  it  from  the  dogs,  and  refused  to 
deliver  it  to  the  plaintiff,  on  his  demand,  it  was  held  that  the 
plaintiff  was  the  owner,  and  could  maintain  trespass  for  the 
taking.  Churchward  v.  Studdy,  14  Bast,  249.  But,  in  such  cases, 
it  is  essential  to  a  title  to  the  property,  and  consequently  to  a 
right  of  action  for  taking  the  animal,  that  it  should  be  actually 
within  the  control  of  the  plaintiff  at  the  time  of  the  taking.  Bus- 
ter v.  NewTtvrTi,  20  Johns.,  75.  And,  where  the  plaintiff  with 
his  dogs,  found  and  started  a  fox,  which  he  pursued  and  was 
nearly  on  the  point  of  capturing,  when  the  defendant,  in  sight 
of  the  plaintiff,  killed  the  fox  and  carried  it  away,  it  was  held 
that  the  plaintiff's  prior  pursuit  did  not  vest  him  with  the  title 
to  the  property.  Pier  son  v.  Post,  3  Oaines,  175.  So,  where  the 
plaintiff  was  engaged  in  fishing,  and  he  had  nearly  encompassed 
the  fish  with  a  net,  but  the  defendant,  by  rowing  his  boat  to  the 
opening,  disturbed  the  fish  and  prevented  the  capture ;  and  it 
was  held  that  no  action  could  be  maintained,  because  it  was 
impossible  to  say  that  the  plaintiff  had  any  actual  power  over 
the  fish,  though  it  appeared  that  he  would  have  had  possession 
of  them  but  for  the  acts  of  the  defendant.  Young  v.  Hichens,  6 
Ad.  &  E.  K  S.,  606. 

An  unreclaimed  or  wild  swarm  of  bees,  like  other  wild  animals, 
belongs  to  the  first  occupant,  or  in  other  words,  to  the  person  who 
first  hives  them ;  but  if  a  swarm  flies  from  the  hive  of  the  owner 
to  the  lands  of  an  other,  the  qualified  property  in  them  continues 
as  long  as  he  can  keep  them  in  sight,  and  possesses  the  power  to 
pursue  and  identify  them.  Goff  v.  Kilts,  15  Wend.,  550.  Where 
a  swarm  of  bees,  belonging  to  the  plaintiff,  left  his  hive  and 
lands  and  went  into  a  tree  on  the  lands  of  a  person  other  than 
those  of  the  defendant,  who  then  cut  down  the  tree,  killed  the 
bees,  and  took  away  the  honey,  it  was  held  that  he  was  liable  in 
an  action  of  trespass,  brought  by  the  owner  of  the  bees.  lb. 

Until  bees  have  been  hived  and  reclaimed,  they  belong  to  the 
owner  of  the  lands  upon  which  they  are  found ;  and  a  person  who 
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finds  a  swarm  of  bees  in  a  free  upon  the  lands  of  an  other  person, 
does  not  acquire  any  title  to  them  by  merely  marking  the  tree 
with  the  initials  of  his  name ;  nor  can  such  finder  maintain  tres- 
pass against  an  other  person  who  cuts  down  the  tree  and  carries 
away  the  bees.  G-illet  v.  Mason,  7  Johns.,  16 ;  Ferguson  v.  Miller, 
1  Oow.,  243. 

SECTION  X. 

TRESPASS  UPON  REAL  ESTATE. 

As  a  general  rule,  it  may  be  said,  that  for  every  injury  to  real 
estate,  an  action  of  trespass  lies  in  favor  of  the  person  lawfully  in 
the  possession  of  such  lands.  But,  there  is  a  restriction  upon  the 
right  of  bringing  that  action  in  any  place  in  which  the  plaintiff" 
may  choose  to  sue.  No  action  can  be  maintained  in  the  courts 
of  this  state  for  injuries  arising  from  a  trespass  committed  upon 
lands  which  are  situated  in  an  other  state. a  Watts  v.  Kinney,  6 
Hill,  82;  8.  C,  23  Wend.,  484;  Hurcl  v.  Miller,  2  Hilt,,  540. 
And  the  objection  may  be  taken  by  way  of  a  motion  for  a  nonsuit 
at  the  trial.  II.  As  a  general  rule,  actions  of  trespass  for  injuries 
to  real  estate  are  local ;  and  in  actions  in  the  supreme  court,  they 
must  usually  be  brought  in  the  county  in  which  the  land  lies ; 
yet,  in  a  justice's  court,  such  an  action  may  be  brought  in  a  dif- 
ferent county  from  that  in  which  the  land  lies.  Graves  v.  Mc- 
Keon,  2  Denio,  639 ;  8.  0-,  3  Denio,  610 ;  and  see  Bogertr.  Haight, 
20  Barb.,  252. 

Trespass  to  realty  consists  in  a  wrongful  and  unwarrantable 
entry  upon  the  soil  or  land  of  an  other,  which  the  law  entitles  or 
denominates  a  trespass  by  "  Ireaking  his  close;"  these  words  being 
derived  from  the  form  of  the  writ  of  trespass  anciently  in  force, 
commanding  the  defendant  to  show  cause  quare  clausum  fregit, 
or,  in  other  words,  to  show  wherefore  he  orolce  the  plaintiff's  close. 
The  true  meaning  and  significance  of  this  word  "  clausum,"  is 
clearly  explained  as  follows :  Every  man's  land,  is,  in  the  eye  of 
the  law,  enclosed  and  set  apart  from  his  neighbor's ;  and  that, 
either  by  a  visible  and  material  fence,  as  one  field  is  divided  from 
an  other  by  a  hedge,  ditch,  or  fence,  or  by  an  ideal  invisible 
boundary  existing  only  in  contemplation  of  law,  as  where  one 
man's  land  adjoins  an  other's  in  the  same  field.  Any  entry  upon 
a  man's  close,  or  any  breach  of  it,  if  unauthorized  by  him  and 
unjustified  by  law,  carries  necessarily  with  it  some  damage  or 
other.  Entick  v.  Carrington,  2  Wils.,  275,  291."  So  that  proof  of 
the  alleged  trespass  will,  without  any  proof  of  damage  sustained, 
entitle  the  plaintiff  to  a  verdict;  and  the  reason  and  justice  of 
this  rule  is  quite  evident.  For  the  vindication  of  every  legal 
right  there  is  a  remedy;  when,  therefore,  there  has  been  a  vio- 
lation of  a  right,  the  person  injured  is  entitled  to  an  action,  and 
consequently  to  at  least  nominal  damages.  Such  damages  being 
given  in  order  to  vindicate  the  right  which  has  been  invaded, 
and  such  further  or  special  damages  being  awarded  as  may  be 
proper  to  remunerate  and  compensate  the  plaintiff  for  any  specific 

(a)  Note  401.      (6)  Note  402. 
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damage  which  he  has  sustained.  It  is  on  this  principle  that  a 
person  may  support  an  action  of  trespass  for  an  unauthorized 
entry  on  his  land,  although  he  shows  no  actual  specific  damage 
to  have  accrued  to  him ;  nay,  even  though  the  defendant  shows 
that  the  act  in  question  was  positively  beneficial  to  the  plaintiff. 
Parker  v.  Griswold,  17  Oonn.,  288.  Every  unauthorized  or  un- 
lawful entry  upon  the  lands  of  an  other  is  a  trespass,  and  whether 
the  owner  suffers  much  or  little,  he  is  entitled  to  a  verdict  for 
some  damages.  Dixon  v.  Oloiv,  24  Wend.,  188;  Shannon  v.  Burr, 
1  Hilt.,  39.a  It  is  not  necessary  that  the  person  committing  a 
trespass  upon  the  lands  of  an  other  should  go  on  such  lands  in 
order  to  be  guilty  of  a  trespass ;  for  if  a  person  blasts  rocks  at  a 
place  where  he  had  a  lawful  right  so  to  do,  yet,  if  he  conducts 
the  business  in  such  a  manner  that  some  of  the  fragments  of  rock 
are  thrown  upon  the  lands  of  his  neighbor  to  the  injury  of  his 
buildings,  this  will  be  a  trespass,  although  there  was  no  negligence 
or  want  of  skill  in  doing  the  work.  Hay  v.  Cohoes  Company,  2 
Oomst.,  159;  Tremain  v.  Cohoes  Co.,  lb.,  163.  And  where  a  per- 
son intentionally  throws  clubs,  sticks,  stones  or  other  missiles 
upon  the  land  of  an  other,  he  would  clearly  be  guilty  of  a  tres- 
pass ;  and  where  the  act  was  done  from  a  wrongful  or  unlawful 
motive,  the  damages  ought  not  to  be  merely  nominal.  There  are 
instances,  however,  in  which  it  is  not  a  trespass  to  place  articles 
upon  the  land  of  an  other  without  his  consent,  or  even  against 
his  will.  Where  a  liue  fence  is  to  be  built  or  maintained  upon 
the  line  between  two  adjoining  land  owners,  it  is  a  settled  rule 
of  law  in  this  state  that  either  party  may  build  a  rail  fence  some- 
times called  a  crooked  or  Virginia  fence ;  and  although  in  such 
cases,  the  corners  of  the  fence  may  project  so  as  to  extend  some 
three  feet  or  more  over  and  beyond  the  precise  or  mathematical 
line  of  divison,  this  will  not  be  a  trespass.  Ferris  v.  Van  BusldrJc, 
18  Barb.,  297. 

Possession.']  The  action  of  trespass  for  a  breach  of  the  plain- 
tiff's close  is  founded  upon  an  actual  possession  thereof  by  him. 
And  to  maintain  this  action,  he  must  be  in  possession  himself,  or 
by  his  servant  or  agent.b  If  the  owner  of  land  is  out  of  possession, 
as  where  he  has  demised  it  to  a  tenant,  an  action  of  trespass  for 
an  entry  upon  such  land  will  not  lie  at  his  suit,  because  the  tenant 
in  possession  is  the  party  aggrieved,  and  he  is  the  person,  there- 
fore, who  is  entitled  by  law  to  maintain  the  action.  It  is  not  to 
be  understood,  however,  that  a  landlord  is  not  entitled  to  main- 
tain an  action  under  any  circumstances  for  an  injury  to  his  real 
estate,  although  it  may  be  in  the  possession  of  an  other  at  the 
time  of  the  injury;  for  there  are  instances  in  which  an  action  of 
trespass  will  lie  by  statute  for  an  injury  to  the  reversion.  Van 
Deusen  v.  Young,  29  Barb.,  9;  3  R.  S.,  39,  $,  5th  ed.c  And  in- 
dependently of  any  statute,  an  action  on  the  case  will  lie  by  a 
remainderman  or  reversioner  for  a  permanent  injury  to  real  estate, 
although  it  may  have  been  in  the  possession  of  an  other  at  the 
time  when  the  injury  was  done.  Cox  v.  Glue,  5  Man.,  Grang.  & 
(a)  Note  403.       (6)  Nora  404.        (c)  Note  405. 
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Scott,  533;  Bay  v.  Ayers,  5  Duer,  494;  Oxford  v.  Hallett,  14  East 
489. 

But  possession  is  necessary  to  the  maintenance  of  an  action  of 
trespass  for  a  breach  of  the  plaintiff's  close.  And  the  party  in 
possession  of  the  land  will  make  a  prima  facie  case  sufficient  to 
entitle  him  to  a  verdict  by  proof  of  such  possession  in  himself, 
and  of  an  entry  by  the  defendant.  This  is,  of  course,  equivalent 
to  saying  that  an  entry  upon  the  land  of  an  other  is  prima  facie 
tortious  so  as  to  cast  upon  the  defendant  the  necessity  of  showing 
title  in  himself  or  some  third  person,  and  proving  authority  from 
that  person  to  enter  upon  the  land  in  question. 

It  is  not  only  true,  as  a  general  rule,  that  actual  possession  is 
necessary  to  maintain  an  action  for  a  tort  or  wrong  to  real  or 
personal  estate ;  but  it  is  equally  true  that  possession  alone  is 
sufficient  to  maintain  an  action  against  a  mere  wrongdoer  or 
trespasser.  Althause  v.  Bice.  4  E.  D.  Smith,  347;  Smith  v.  Milks, 
1  Term,  480;  Gourdier  v.  Cormack,  2  E.  D.  Smith,  200;  Hoyt  v. 
Gelston,  13  Johns.,  141;  Rurd  v.  West,  7  Cow.,  752;  Orser  v. 
Storms,  9  Cow.  687.  Actual  possession,  however,  is  not  in  all 
cases  necessary,  for  when  the  plaintiff  is  the  owner  of  the  property 
injured,  and  is  entitled  to  the  immediate  possession  of  it,  he  may 
maintain  an  action  of  trespass  for  the  injury  done.  Aikin  v.  Buck, 
1  Wend.,  466 ;  Putnam  v.  Wyley,  8  Johns.,  432. 

But  where  one  is  in  actual  possession  of  land,  whether  he  has 
title  to  it  or  not,  he  may  maintain  an  action  for  a  trespass  upon 
it  against  any  other  person  than  the  real  owner  or  other  person 
who, has  a  right  of  possession,  particularly  in  those  cases  in  which 
the  plaintiff's  possession  is  peaceable  and  exclusive.  Palmer  v. 
Aldridge,  16  Barb.,  131;  Jackson  v.  Hazen,  2  Johns.,  22;  Jackson 
v.  Harder,  4  Johns.,  203,  211.  So,  where  a  person  was  in  the 
possession  of  lands  at  the  time  when  an  injury  was  done,  or  a 
trespass  was  committed  upon  them,  he  may  maintain  an  action  of 
trespass  for  the  injury,  although  out  of  possession  at  the  time 
of  bringing  the  action.  Smith  v.  Ingram,  7  Ired,  175. 

What  is  such  a  possession  of  lands  as  will  sustain  an  action  of 
trespass  is  not  always  easy  to  determine.  The  payment  of  taxes 
on  land,  and  the  execution  of  partition  deeds,  are  not  evidence 
of  an  actual  possession,  though  they  may  show  a  claim  of  title. 
Jackson  v.  Myers,  3  Johns.  388.  So  merely  clearing  out  a  fishing 
place  in  a  public  river  does  not  give  an  exclusive  right  of  fishing 
to  the  person  who  did  the  clearing.  Westfall  v.  Tan  Anker,  12 
Johns.,  425.  But  where  oysters  are  planted  by  an  individual  in 
a  bed  clearly  marked  out  and  defined  in  the  tide  waters  of  a  bay 
or  arm  of  the  sea,  which  is  a  common  fishery  to  all  the  inhabi- 
tants of  the  state  where  the  bay  or  arm  of  the  sea  is  situated, 
and  where  there  were  no  oysters  growing  spontaneously  at  the 
time,  they  are  the  property  of  the  person  who  plants  them,  and 
the  taking  of  them  by  an  other  person  is  a  trespass  for  which  an 
action  lies.  Loivndes  v.  Dickerson,  34  Barb.,  586 ;  Decker  v.  Fisher, 
4  Barb.,  592  ;  Fleet  v.  liegeman,  14  Wend.,  42. 
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A  person  who  holds  himself  out  to  the  public  as  a  warehouse- 
man aud  wharfinger,  extends  a  license  to  all  persons  to  enter 
upon  his  premises  if  they  have  occasion  to  transact  such  busi- 
ness. Bogert  v.  Haight,  20  Barb.,  251.  But,  his  employment  is 
merely  a  private  one ;  and  he  is  under  no  legal  obligation  to 
permit  every  person  who  applies  to  use  his  wharf  or  warehouse, 
even  though  he  has  suitable  accommodations,  and  though  a 
reasonable  compensation  is  offered  to  him  for  such  use.  lb.  He 
may  limit  any  general  license  which  he  may  have  given,  or  may 
terminate  it  as  to  any  particular  individual,  by  giving  him  notice 
not  to  come  upon  the  premises ;  and  after  such  notice  is  given, 
an  entry  thereon  by  such  person  will  be  a  trespass  ;  for  the  pos- 
session of  the  premises  by  the  plaintiff,  in  such  a  case,  is  suffi- 
cient evidence  of  his  right  to  bring  and  maintain  an  action.  lb. 
So  in  an  action  of  trespass  by  a  plank  road  company  against  a 
defendant  for  wrongfully  taking  and  removing  the  planks  and 
grading  from  the  road,  it  will  be  sufficient  to  prove  that  the  road 
was  duly  incorporated  and  organized  in  accordance  with  the 
statute,  that  the  road  has  been  built,  and  that  it  has  been 
inspected,  that  toll  gates  have  been  erected  thereon,  and  that 
the  company  is  in  the  actual  use,  occupation  and  enjoyment  of 
the  road,  unless  such  defendant  can  show  a  better  right  to  the 
road.  Ellicottville,  &c,  Plank  Boad  Co.,  v.  Buffalo,  &c,  B.  B. 
Co.,  20  Barb.,  644 ;  Laws  1855,  ch.  485. 

As  a  general  rule,  the  law  does  not  give  a  right  of  action  to  an 
owner  of  land,  who  is  out  of  possession,  for  injuries  committed  to 
the  land  while  he  was  so  out  of  possession  ;  and  the  rule  has  not 
been  changed  by  the  Code.  Frost  v.  Duncan,  19  Barb.,  560 ; 
SchermerJiorn  v.  Buell,  4  Denio,  422,  424.  And  although  the 
owner  of  land,  who  is  not  in  possession,  may  maintain  an  action 
for  the  recovery  of  the  value  of  trees  which  had  previously  been 
severed  from  the  freehold,  if  the  action  is  brought  against  a  per- 
son who  did  not  sever  them.  Yet,  where  the  action  is  brought 
against  a  person  who  is  in  the  actual  possession  of  the  land, 
claiming  to  own  it  under  a  deed,  and  the  complaint  alleges  that 
the  defendant  wrongfully  entered  upon  the  plaintiff's  land,  and 
felled  the  trees  and  timber  standing  thereon,  and  burned  the 
same  into  coal,  and  converted  the  coal  to  his  own  use ;  the  two 
causes  of  action  are  improperly  joined,  and  the  plaintiff  cannot 
recover.  lb.  Where  a  plaintiff  proved  that  the  lot  on  which 
the  trespass  was  committed,  had  been  used  as  the  wood  lot  of  the 
farm  on  which  he  lived  for  about  twenty  years ;  that  during  all 
that  time,  the  plaintiff  and  his  father,  under  whom  he  claimed 
title,  had  cut  their  fire  wood,  saw  logs  and  rail  timber  on  the  lot, 
and  had  also  made  maple  sugar  thereon,  and  had  a  house  thereon 
for  that  purpose ;  that  it  was  the  only  wood  lot  the  plaintiff  had, 
and  had  been  used  as  such  for  twenty  years ;  and  that  it  was  not 
fenced,  nor  was  there  any  clearing  upon  it ;  this  was  held  to  be 
sufficient  evidence  of  actual  possession  to  maintain  the  action. 
Machin  v.  Geortne"-,  14  Wend.,  239.  Where  a  plaintiff  sues  foi 
Wait    97 
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a  trespass  upon  wild  and  uncultivated  lands,  which  are  not  in 
the  actual  possession  of  any  person,  he  must  necessarily  show 
his  title,  and  thus  make  out  a  constructive  possession,  or  fail  in 
his  action.  HubMl  v.  Bochester,  8  Oow.,  115 ;  Main  v.  Cooper,  26 
Barb.,  468 ;  S.  C,  11  E.  P.  Smith,  180,  184.  But,  in  such  a  case, 
the  defendant  may  defeat  the  action  by  expressly  disputing  the 
plaintiff 's  title,  and  asking  for  a  dismissal  of  the  complaint,  on 
the  ground  that  the  title  to  real  estate  is  in  question  on  the 
plaintiff's  own  showing.  lb.  So,  too,  the  defendant  may  object 
to  the  introduction  of  the  deeds  of  the  plaintiff  as  evidence  of  his 
title,  for  the  purpose  of  showing  a  constructive  possession,  and 
the  objection  will  be  valid.  lb.  But,  if  the  defendant  admits  the 
evidence  of  title  by  expressly  consenting  to  its  introduction,  or 
if  he  impliedly  admits  it  by  not  objecting  to  it,  and  then  neglects 
or  refuses  to  dispute  the  plaintiff's  title,  or  to  ask  for  a  dis- 
missal of  the  action,  because  the  title  to  land  is  in  question  on 
the  plaintiff's  own  showing,  the  proof  will  be  legal,  and  a  judg- 
ment in  favor  of  the  plaintiff,  upon  such  evidence  of  possession, 
will  be  valid.  lb.;  Koon  v.  Mazuzan,  6  Hill,  45 ;  Bellows  v. 
Sackett,  15  Barb.,  97  ;  Browne  v.  Scofield,  8  Barb.,  239 ;  Main 
v.  Cooper,  11  E.  P.  Smith,  180,  184.  Vol.  II.  35. 

When  a  public  highway  runs  through  a  man's  lands,  the  tee  of 
the  land  over  which  the  road  passes  belongs  to  him  as  much  as 
that  of  any  other  portion  of  the  lands.a  And  the  laws  will  not 
presume  a  grant  of  a  greater  interest  or  easement  than  is  essential 
to  the  enjoyment  of  the  public  easement;  the  rest  is  a  parcel  of 
the  close.  The  fact  that  the  highway  is  fenced  on  each  side,  is 
merely  for  the  convenience  of  the  land  owner,  and  it  has  no 
necessary  connection  with  the  road.  Gidney  v.  Earl,  12  Wend., 
98,  99.  And  if  a  person  takes  the  soil  from  such  a  highway  and 
carries  it  away,  an  action  of  trespass  lies  against  him  by  the 
owner  of  the  land.  lb.  So  an  action  of  trespass  will  lie  in  favor 
of  the  owner  of  lands  adjoining  a  highway  if  a  person  erects  a 
stall,  or  places  a  table  or  booth  or  other  object  or  thing  on  the 
lauds  on  the  side  of  such  highway  without  the  owner's  permission. 
Mayor,  &c,  v.  Ward,  1  Wils.,  107;  Mayor,  Sec,  v.  Swann,  2  W. 
Bla.,  1116.  Where  land  is  dedicated  to  the  public  for  a  highway 
or  street,  the  public  acquire  nothing  beyond  the  mere  right  of 
passing  and  repassing  upon  the  highway,  and  in  all  other  respects 
the  rights  of  the  original  owner  remain  unimpaired;  and  he  may 
maintain  an  action  of  trespass  against  any  person  who  enters  upon 
the  highway  and  uses  it  for  any  purpose  other  than  that  for  which 
it  was  dedicated.  Williams  v:  iV.  Y.  Central  B.  B.  Co.,  2  E.  P. 
Smith,  97,  108.  The  owner  of  a  village  lot  which  is  bounded  by 
a  public  street,  is  presumptively  the  owner  of  the  land  to  the 
center  of  the  street.  Adams  v.  Bivers,  11  Barb.,  390,  393;  Adams 
v.  Saratoga  B.  B.  Co.,  lb.,  414.b  And,  therefore,  when  a  person 
stops  on  a  sidewalk  in  front  of  a  man's  dwelling  and  remains 
there  using  abusive  and  insulting  language  to  the  owner,  instead 
of  passing  along  the  walk  or  street  for  the  mere  purpose  of 

(a)  Note  406.  (b)  Note  401. 
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passage,  he  is  a  trespasser.  lb.  So  of  a  strolling-  musician  who 
stops  in  front  of  a  person's  house  and  there  sings  obscene  songs,  or 
plays  tunes  which  are  usually  sung  to  such  songs.  lb.  An 
executor  or  administrator  may  maintain  an  action  of  trespass  for 
an  injury  or  trespass  committed  on  the  land  of  the  testator  or 
intestate  in  his  lifetime,  or  for  wrongfully  taking  and  carrying 
away  the  goods  or  chattels  of  snch  testator  or  intestate  while, 
living.  Bockwell  v.  Saunders,  19  Barb.,  473,  481;  3  R.  S.,  746,  §  1. 
5th  ed.  Commissioners  of  highways  cannot,  by  virtue  of  their 
office,  bring  actions  in  their  own  names  to  recover  damages 
against  individuals  or  corporations  for  illegally  entering  upon, 
and  taking  possession  of,  the  public  highways  or  bridges  of  their 
town.  Cornell  v.  Town  of  Guilford,  1  Denio,  510.  Nor  can  the 
electors  of  a  town  at  a  meeting,  by  resolution  or  otherwise, 
authorize  such  an  action  in  their  names  for  such  injuries.  lb. 

A  person  who  is  in  possession  of  land,  under  and  by  virtue  of 
a  written  contract  with  the  owner  in  fee,  for  the  purchase  there- 
of, is  deemed  the  equitable  owner  of  the  premises,  and  he  may 
maintain  an  action  to  recover  the  damages  which  result  from 
unlawfully  and  negligently  setting  fire  to  the  woods  and  fences. 
Rood  v.  N.  T.  and  Erie  B.  B.  Co.,  18  Barb.,  80.  The  trustees  de 
facto  of  a  religious  society,  whether  it  is  an  incorporated  society 
or  not,  may  maintain  an  action  against  a  trespasser  for  an  injury 
done  by  him  to  the  meeting  house  of  the  society.  Green  v.  Cady, 
9  Wend.,  414 ;  People  v.  Bunkle,  9  Johns.,  147.  Any  person  who 
has  an  exclusive  right  in  the  soil,  as  in  the  case  of  one  who  owns 
a  growing  crop  of  grass  or  grain,  with  a  right  to  have  it  remain 
therein  until  it  attains  its  full  growth  and  maturity,  and  until  it 
is  cut  and  carried  away  by  the  owner,  has  such  an  interest  in  the 
land  that  he  may  maintain  an  action  of  trespass  for  a  breach  of 
his  close,  against  a  wrongdoer  who  enters  upon  the  land  and  cuts 
and  carries  away  the  crops.  Austin  v.  Sawyer,  9  Oow.,  39 ;  Stew- 
art v.  Doughty,  9  Johns.,  108;  Crosby  v.  Wadsworth,  6  East,  602. 
And  the  rule  is  the  same  when  the  owner  of  the  crop  is  to  remove 
it  immediately.  Parker  v.  Staniland,  11  East,  362. 

Where  grain  is  sown  on  land  upon  shares,  and  the  person  sow- 
ing it  assigns  his  interest  in  the  growing  crop  to  a  third  person, 
an  action  for  an  injury  to  such  crop  cannot  be  maintained  in  the 
name  of  the  assignor ;  but  it  must  be  brought  in  the  name  oi 
the  assignee.  Carter  v.  Jarvis,  9  Johns.,  143 ;  Code,  §  111,  ante,  20. 
Where  two  persons  are  tenants  in  common  of  a  house  and  lot, 
and  one  of  the  tenants  gives  a  third  person  permission  to  occupy 
a  part  of  the  premises,  the  other  tenant  will  be  a  trespasser  if  he 
turns  such  third  person  out  of  possession,  because  the  possession 
is  joint,  and  neither  of  the  tenants  can  take  exclusive  possession, 
nor  turn  out  one  who  has  lawful  possession.  McGarrell  v.  Mur- 
phy, 1  Hilt.,  132 ;  Mumford  v.  Brown,  1  Wend.,  52.  And  where 
a  tenancy  has  terminated  by  the  expiration  of  the  term,  or  by 
non-payment  of  rent,  or  by  an  agreement  to  surrender  the  premi- 
ses, the  landlord  has  no  right  to  enter  by  force  and  put  the  familj 


772  TRESPASS,  ETC.,  LICENSE. 

and  the  goods  of  the  tenant  out  of  the  demised  premises  by 
force,  without  process.  Flaherty  v.  Andrews,  2  E.  D.  Smith,  529. 

SECTION  XI. 

LICENSE. 

Where  the  owner  of  property  gives  his  consent  that  an  act 
may  be  done  in  relation  to  it,  that  act  will  not  be  a  trespass. 
And  in  one  case  the  court  used  the  following  language :  "We  all 
concur  in  saying,  that  if  the  jury  should  find,  from  the  evidence, 
that  the  plaintiff  actually  consented  to  the  acts  of  which  he  now 
complains  as  a  trespass  upon  his  premises,  he  is  not  entitled  to 
recover  from  the  defendant.  A  license  is  always  a  sufficient  jus- 
tification of  a  trespass,  and  the  books  are  full  of  pleadings  and 
precedents  in  which  it  is  treated  as  a  complete  defense.  And  we 
are  equally  clear,  that  a  license,  not  being  required  to  be  in  writ- 
ing, it  may  be  proved  like  any  other  similar  fact,  by  showing 
express  words  of  license,  or  by  proof  of  the  acts  of  the  parties, 
and  other  circumstances,  from  which  the  jury  may  infer  that  the 
plaintiff  consented  to  the  alleged  trespasses."  Walter  v.  Post,  6 
Duer,  363,  370.  Where  the  owner  of  land  authorizes  an  other 
person  to  dig  and  draw  away  gravel,  sand  and  earth  from  bis 
land,  this  will  bar  him  from  recovering  damages  for  the  acts  as  a 
a  trespass.  Syron  v.  Blakeman,  22  Barb.,  336.  When  a  parol 
license  is  given  to  cut  and  carry  away  standing  trees  and  timber, 
it  will,  if  fully  executed  before  revocation,  constitute  a  good 
defense  to  an  action  of  trespass  for  an  entry  upon  the  land,  or 
of  trover  brought  by  the  person  giving  the  license,  to  recover  the 
value  of  the  timber  taken.  Pierrepont  v.  Barnard,  2  Seld.,  279. 

To  enter  a  dwelling  house  without  a  license  is,  in  law,  a  trespass. 
Adams  v.  Freeman,  12  Johns.,  408.  But  if  a  person  keeps  an  inn, 
hotel,  restaurant,  grocery  store  or  other  public  place  of  business 
for  the  purposes  of  trade,  business  or  commerce,  he  thereby  gives 
a  general  license  to  all  persons  to  enter  such  place  of  business, 
for  the  purpose  of  transacting  such  business  as  the  owner  professes 
to  engage  in.  Io.  Bogert  v.  Haiglit,  20  Barb.,  251;  Meeney  v. 
Heaney,  2  Denio,  625.  There  may  also  be  an  implied  license 
which  arises  from  that  familiar  intimacy  which  exists  among 
neighbors,  as  where  they  are  accustomed  to  enter  the  house  or 
upon  the  lands  of  each  other  for  the  purposes  of  friendly  inter- 
course. II.  Race  v.  Ward,  4  Ellis  &  Blackb.,  702.a  So,  an  implied 
license  may  arise  from  circumstances  which  are  of  frequent  or 
daily  occurrence,  as  where  a  neighbor  was  in  the  habit  of  enter- 
ing upon  the  plaintiff's  laud  for  the  purpose  of  getting  water 
from  his  spring  or  well.  II.  Or  where  neighbors  or  the  public 
have  been  permitted  to  enter  upon  the  plaintiff's  land  for  the 
purpose  of  drinking  the  waters  of  a  mineral  spring,  or  of  viewing 
some  natural  curiosity,  such  as  a  waterfall  or  other  object;  or 
where  they  have  been  accustomed  to  use  a  private  road  or  way 
for  the  purposes  of  riding  or  driving  for  pleasure,  health  or  amuse- 
ment. (a)  Note  408. 


TRESPASS,  ETC.,  LICENSE.  7  73 

Where  the  owuer  of  lands  has  permitted  individuals,  or  the 
public  at  large,  to  use  them  for  such  purposes,  an  action  of 
trespass  will  not  lie  against  those  who  have  thus  entered,  until 
the  owner  forbids  such  acts,  or  the  exercise  of  such  privileges. 
Until  a  license  is  revoked  or  terminated,  it  is  a  justification  of 
the  acts  done  under  it ;  and  the  defendant  cannot  be  held  as  a 
trespasser  for  such  acts  nor  subjected  to  damages  for  them.  Miller 
v.  Auburn  and  Syracuse  JR.  M.  Co.,  6  Hill,  61 ;  Pierrepont  v.  Bar- 
iard,  2  Seld,  279.a  And  where  a  license  is  given  without  limita- 
tion as  to  time,  it  is  deemed  to  continue  until  a  revocation  is 
shown.  Syron  v.  Blakeman,  22  Barb.,  336.  A  license  is  essen- 
tially an  authority  or  power,  and  it  is  therefore  subject  to  the 
incidents,  aud  marked  by  the  rules  which  characterize  the  ex- 
ercise of  such  power  or  authority.  Among  these  incidents  is  that 
of  revocation  ;  for  every  mere  license  is  revocable,  and  its  con- 
tinuance depends  entirely  upon  the  will  of  the  person  who  gave 
or  created  it.  And  where  a  mere  license  is  given,  however 
formal  it  may  be,  as  in  the  case  of  a  written  or  even  a  sealed 
instrument,  it  may  still  be  countermanded  or  revoked  at  pleasure 
by  the  party  granting  the  license.  Simpldns  v.  Rogers,  15  111., 
397 ;  Woodward  v.  Seely,  11  Id.,  157  ;  Ex  parte  Coburn,  1  Cow., 
568 ;  Mumford  v.  Whitney,  15  Wend.,  380.  A  parol  license  to 
enter  into  the  possession  of  land,  and  to  occupy  it,  is  revoked  by 
a  conveyance  of  the  land  to  an  other  person,  or  by  the  death  of 
the  person  giving  the  license.  JEggleston  v.  N.  Y.  and  Harlem  B. 
B.  Co.,  35  Barb.,  162,  167.  A  mere  agreement  to  sell  land,  does 
oofc  of  itself  import  a  license  to  enter  into  possession  ;  and  it  will 
be  found,  upon  a  reference  to  the  cases  in  which  the  rights  of 
parties,  who  have  gone  into  possession  of  lands  under  contract 
to  purchase  have  been  examined,  that  they  have  had  possession 
either  by  the  stipulation  of  the  contract,  or  by  the  express  con- 
sent of  the  vendor.  lb. ;  Suffern  v.  Townsend,  9  Johns.,  35 ;  Cooper 
v.  Slower,  Id.,  331.  A  licensor  may,  therefore,  stop  the  licensee 
at  any  moment,  and  even  after  he  has  begun  to  act  on  the 
authority  or  permission  given  to  him ;  and  the  execution  of  a 
part  of  the  power,  privilege  or  authority  granted,  will  form  no 
excuse  for  going  on  with  the  residue,  after  a  withdrawal  or  revo- 
cation of  that  power,  which  alone  could  render  it  right  and 
lawful.  Jamieson  v.  Millemann,  3  Duer,  255;  Tillotson-v.  Preston, 
7  Johns.,  285.  The  principal  distinction  between  a  grant  and  a 
license  to  enter  upon  lauds  is,  that  the  mere  license,  whether 
made  by  parol  or  in  writing,  is,  in  all  cases,  revocable  at  the 
pleasure  of  the  licensor.  lb.  The  single  exception  is,  where  the 
license  is  annexed  as  an  incident  to  a  valid  grant,  and  its  exer- 
cise is  necessary  to  a  beneficial  enjoyment  of  the  grant.  lb.  And 
it  will  not  make  any  difference,  that  a  license  to  enter  upon  land, 
or  to  do  any  act  thereon,  had  its  origin  in  a  contract,  or  is  other- 
wise founded  upon  a  consideration,  unless  those  forms  have  been 
pursued  which  are  requisite  to  bind  the  land,  or  to  give  the 
licensee  an  interest,  which  is  independent  of  the  will  or  pleasure 

(o)  Note  409. 
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of  the  licensor,  because  the  remedy  lies  iu  an  action,  and  not  in 
persisting  in  a  course  which,  although  originally  lawful,  has 
become  tortious.  lb.;  Wood  v.  Leadbitter  13  Mees.  &  Wels.,  838; 
Marston  v.  Gale,  4  Foster,  176.  But  the  license  will  justify  acts 
done  under  it,  before  its  revocation.  Ante,  773.  A  license  is  a 
mere  personal  privilege  which  cannot  be  alienated  or  transferred 
to  an  other,  and  it  is  so  construed  as  to  be  confined  strictly  to 
the  original  parties,  so  that  it  can  neither  operate  to  the  advan- 
tage nor  to  the  detriment  of  third  persons.  Ex  ■parte  Coburn,  1 
Cow.,  568. 

It  is  equally  plain,  that  the  operation  of  a  power  must  neces- 
sarily be  confined  to  the  person  from  whom  it  emanates,  and  that, 
even  when  binding  on  him,  it  cannot  be  so  on  third  persons ;  or, 
in  other  words,  that  an  authority  given  by  one  man  cannot  be 
pleaded,  or  given  in  evidence  as  a  bar  to  the  righ|  or  title  of  an 
other.  Hence,  it  may  be  laid  down  as  a  general  principle,  that 
the  conveyance  of  land  will  extinguish  every  license  or  authority 
which  may  have  been  previously  given  by  the  grantor,  not  only 
by  operating  as  an  implied  revocation,  but  by  determining  the 
interest  on  which  it  operated,  and  which  alone  could  make  it 
effectual ;  which  show  that  the  license  is  revoked,  ipso  facto,  by 
the  conveyance,  and  would  be  worthless,  even  if  it  were  not, 
because  the  estate  of  the  grantor  is  at  an  end,  and  the  grantee 
cannot  be  bound  by  an  authority  which  he  never  gave,  and  to 
which  he  is  consequently  an  entire  stranger.  Wallis  v.  Harrison 
4  Mees.  &  Wels.,  538;  Perry  v.  Fitzhowe,  8  Ad.  &  E.  N".  S.,  757. 
But  these  principles  do  not  apply  when  the  power  or  license  is 
coupled  with  an  interest,  or  when  it  is  necessary  to  the  posses- 
sion or  the  enjoyment  of  any  right  or  title  which  has  its  origin 
in  the  act  or  contract  of  the  person  who  creates  the  power  or 
grants  the  license.  For,  under  such  circumstances,  the  power 
or  license  will  become  a  mere  incident  to  the  iuterest,  and  will 
not  only  cease  to  be  revocable  by  the  grantor,  but  will  acquire  a 
capacity  for  transfer  or  alienation  to  a  third  person  by  or  with 
a  conveyance  of  the  interest  to  which  it  is  attached.  Gaussen  v. 
Morton,  10  Barn.  &  Cress.,  731 ;  Jamieson  v.  Millemann,  3  Duer, 
255,  Wood  v.  Manley,  11  Ad.  &  E.,  34.  It  is  not  essential  that 
the  interest  should  be  in  the  thing  to  which  the  right  given 
by  the  license  relates,  or  upon  which  it  is  to  be  exercised ;  all 
that  is  necessary  to  deprive  the  licensor  of  the  power  of  revoca- 
tion is,  that  he  should  have  given,  or  that  the  licensee  should 
possess  some  estate  or  iuterest,  which  depends  on  the  continu- 
ance ot  the  license,  and  which  cannot  be  enjoyed  if  it  be  with- 
drawn or  terminated.  And,  therefore,  the  gift  or  the  sale  of  a 
chattel,  which  is  situated  on  the  land  of  the  donor,  or  of  the 
vendor,  implies  a  right  to  enter,  for  the  purpose  of  removing  it, 
which  cannot  be  recalled;  and  the  same  result  will  follow  when 
the  interest  grows  out  of  the  execution  of  the  license,  though  not 
given  previously,  as  when  game  is  killed,  or  standing  timber 
felled,  on  the  faith  of  a  permission  given  by  the  owner  of  the  soil 
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because  action,  on  the  faith  of  such  a  license,  gives  the  woods- 
man in  the  one  case,  and  the  sportsman  in  the  other,  a  right  to 
the  fruits  of  his  exertions,  and  entitles  him  to  a  reasonable  time 
and  opportunity  to  some  place  where  they  may  be  enjoyed  with 
freedom.  Mumford  v.  Whitney,  16  Wend.,  380,  392;  Pierrepont 
v.  Barnard,  2  Seld.,  279;  8.  C,  5  Barb.,  364;  Wood  v.  Leadbitter, 
13  Mees.  &  Wels.,  844;  Thomas  v.  Sorrell,  Vaughan,  330,  351; 
Nettleton  v.  Silces,  8  Mete,  34;  Heath  v,  Randall  4  0ush.,195.  It 
is,  however,  essentially  necessary  to  remember  that,  as  the  prin- 
ciple thus  established  is,  in  some  respects,  exceptional,  and  con- 
travenes the  right  which  every  man  has  to  the  exclusive  dominion 
>f  his  own  property,  those  who  rely  upon  it  must  take  care  to 
bring  themselves  within  its  operation,  aud  that  it  will  not  be 
enough  to  aver,  that  they  went  upon  the  land  for  the  purpose  of 
removing  goods  or  fixtures,  without  showing  how  the  goods  came 
to  be  on  the  land,  and  that  the  circumstances  were  such  as  to 
justify  the  entry.  Anthony  v.  Raneys,  8  Bing.,  186.a 

Where  the  owner  of  lands  gives  a  license  to  one  person  to 
enter  upon  such  lands,  or  to  cross  over  them,  this  gives  the  licen- 
see no  authority  to  take  other  persons  with  him.  But  if  a  person 
is  authorized  to  enter  upon  lands  for  the  performance  of  certain 
acts,  or  for  the  execution  of  some  specified  design,  such  as  cutting 
down  trees,  building  fences,  digging  ditches,  clearing  up  fields,  or 
the  like,  the  person  may  take  with  him  all  necessay  assistance, 
either  of  men  or  beasts,  because  a  license  to  do  any  act  implies  a 
right  to  take  all  the  assistance,  and  do  every  thing  which  is  essen- 
tial to  the  accomplishment  of  the  object  in  view.  Dennett  v.  Gro- 
wer, Willes,  195. 

The  law  gives  a  license  or  authority  to  enter  upon  lands  in 
numerous  instances,  for  the  execution  of  legal  process ;  and, 
therefore,  a  constable  is  authorized  to  enter  upon  the  lands  of  a 
defendant  named  in  process,  for  the  purpose  of  making  a  service 
thereof  upon  him,  in  such  cases  as  the  service  of  a  summons, 
warrant,  attachment,  replevin  process,  execution,  subpoena,  and 
the  like  kinds  of  process.  And  whenever  such  a  power  is  given 
by  statute,  every  thing  necessary  to  make  it  effectual,  or  to  attain 
the  end  in  view,  is  implied.  Stief  v.  Hart,  1  Oomst.,  20.  So,  when 
the  law  commands  a  thing  to  be  done,  it  impliedly  authorizes  the 
performance  of  all  acts  necessary  to  the  execution  of  the  com- 
mand. II. 

But  this  license  is  not  limited  to  officers  alone,  and  under  all 
circumstances ;  for  there  are  instances  in  which  a  party  is  author- 
ized to  serve  process,  as  in  the  case  of  a  subpoena.  And  where 
one  party  to  an  action  has  a  subpoena,  and  he  goes  with  it  to  the 
house  of  the  other  party,  for  the  purpose  of  subpoenaing  him  as  a 
witness,  and  such  party  is  at  home,  and  within  his  house  at  the 
time,  these  facts  amount  to  a  legal  license  to  enter  the  house  to 
make  such  service.  And  if  the  door  of  the  house  is  open,  and 
the  person  enters  therein  for  the  purpose  of  serving  the  process 
he  will  be  lawfully  there,  and  may  refuse  to  leave,  and  may  use 

(a)  Note  410. 
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force  to  reach  the  witness  to  that  extent  that  force  is  necessary  to 
overcome  the  resistance  offered  to  him.  But  if  he  uses  more  force 
than  is  necessary  to  accomplish  his  purpose,  to  that  exteut  he  is 
liable  as  a  wrongdoer.  Hager  v.  Danforth,  20  Barb.,  16. 

Where  one  person  enters  upon  the  lands  or  into  the  house  or 
building  of  an  other,  in  pursuance  of  an  authority  given  by  law, 
and  he  abuses  that  authority,  he  will  be  a  trespasser  from  the 
beginning,  in  the  same  manner  as  though  the  law  had  not  given 
him  any  authority  to  enter  in  the  first  instance.  But,  where  a 
person  makes  such  entry  in  pursuance  of  a  license  given  to  him 
by  the  party  or  owner  of  the  lands,  and  he  abuses  that  authority 
or  license,  he  will  not  be  regarded  as  a  trespasser  from  the  begin- 
ning, but  merely  for  the  subsequent  wrongful  acts.  Six  Carpen- 
ter's case,  8,  Coke's  Rep.,  146  a;  Dumont  v.  Smith,  4  Denio,  319 ; 
Allen  v.  Crofoot,  5  Wend.,  506.  The  reason  assigned  for  this  dis- 
tinction is,  that  where  a  general  authority  or  license  is  given  by 
law,  the  law  determines  from  the  subsequent  acts  with  what 
intent  the  original  act  was  done ;  but  that  when  a  party  himself 
gives  an  authority  or  license  to  do  any  thing,  as  to  enter  upon 
lands,  he  cannot,  for  any  subsequent  cause,  convert  that  which 
was  originally  done,  under  sanction  of  his  own  authority  or 
license,  into  a  trespass  from  the  beginning,  and  in  this  latter 
case,  therefore,  it  will  be  the  subsequent  acts  alone  that  will  be 
a  trespass.  II.  For  instance,  the  law  gives  authority  to  enter 
a  common  inn  or  tavern ;  but  if  a  person  who  enters  it  commits  a 
trespass  while  there,  the  law  adjudges  that  he  entered  for  the 
specific  purpose  of  committing  that  particular  injury,  and  because 
the  act  which  demonstrates  that  intention  is  a  trespass,  he  shall 
be  adjudged  a  trespasser  ab  initio  ;  or,  in  other  words,  the  subse- 
quent illegality  shows  that  the  party  contemplated  the  illegal  act 
all  along,  so  that  the  whole  becomes  a  trespass.  lb.  But  when 
a  party  enters  a  house  by  a  license  from  the  owner,  he  will  not  be 
considered  a  trespasser  from  the  beginning,  for  an  unlawful  act 
done  by  him  after  such  entry ;  as  was  held  in  a  case,  where  the 
defendant  entered  the  house  of  the  plaintiff  in  his  absence,  and 
obtained  papers  from  his  wife,  of  which  he  took  copies  for  the 
purpose  of  commencing  an  action  against  her  husband.  Allen  v. 
Crofoot,  5  Wend.,  506.  In  the  last  case  the  defendant  knocked  at 
the  plaintiff's  door,  and  was  told  to  walk  in ;  he  was  found  copy- 
ing the  papers;  but  how  he  obtained  them,  on  what  representa- 
tion, or  from  whom,  the  evidence  did  not  disclose.  Ih.  In  an 
action  of  trespass  for  entering  upon  real  estate,  a  license,  if  relied 
upon  as  a  defence,  must  be  pleaded.  Haight  v.  Badgeley,  15  Barb., 
499. 

SECTION  xn. 

OF   DIVISION   AND   OTHER   FENCES. 

The  law  in  relation  to  highway  and  division  fences  is  a  frequent 
subject  of  discussion,  and  as  the  statutes  relating  to  the  subject 
are  conclusive  upon  the  subjects  to  which  they  relate,  it  is  deemed 
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useful  to  justices  to  give  the  sections  in  full.  1  E.  S.,  833,  834, 
5th  ed. 

§  30.  Where  two  or  more  persons  shall  have  lands  adjoining, 
each  of  them  shall  make  aud  maintain  a  just  proportion  of  the 
division  fence  between  them,  except  the  owner  or  owners  of  either 
of  the  adjoining  lands  shall  choose  to  let  such  land  lie  open  to  a 
public  common.  (As  amended  1860,  ch.  267.)a 

S  31.  Where  a  person  shall  have  chosen  to  let  his  laud  lie  open 
if  he  shall  afterwards  inclose  it,  he  shall  refund  to  the  owner  of  the 
adjoining  land,  a  just  proportion  of  the  value  at  that  time,  of 
any  division  fence  that  shall  have  been  made  by  such  adjoining 
owner,  or  he  shall  build  his  proportion  of  such  division  feuce.b 

§  32.  The  value  of  such  fence,  and  th^  proportion  thereof  to  be 
paid  by  such  person,  and  the  proportion  of  the  division  fence  to 
be  built  by  him,  in  case  of  his  enclosing  his  laud,  shall  be  deter- 
mined by  any  two  of  the  fence  viewers  of  the  town.0 

<§  33.  If  dispute  arises  between  the  owners  of  adjoining  lands, 
concerning  the  proportion  or  particular  part  of  fence  to  be  main- 
tained or  made  by  either  of  them,  such  dispute  shall  be  settled  by 
any  two  of  the  fence  viewers  of  the  town.  (As  amended  1850, 
ch.  319.) 

§  34.  When  any  of  the  above  mentioned  matters  shall  be  sub- 
mitted to  fence  viewers,  each  party  shall  choose  One,  and  if  either 
neglect  after  eight  days  notice,  to  make  such  choice,  the  other 
party  may  select  both. 

g  35,  The  fence  viewers  shall  examine  the  premises  and  heat 
the  allegations  of  the  parties.  In  case  of  their  disagreement,  they 
shall  select  an  other  fence  viewer  to  act  with  them,  and  the  deci- 
sion of  any  two  shall  be  final  upon  the  parties  to  such  dispute, 
and  upon  all  parties  holding  under  them. 

§  36.  The  decision  of  the  fence  viewers  shall  be  reduced  to 
writing,  shall  contain  a  description  of  the  fence,  and  of  the  pro- 
portion to  be  maintained  by  each,  and  shall  be  forthwith  filed  in 
the  office  of  the  town  clerk. 

§  37.  If  any  person  liable  to  contribute  to  the  erection  or 
reparation  of  a  division  fence,  shall  neglect  or  refuse  to  make 
and  maintain  his  proportion  of  such  fence,  or  shall  permit  the 
same  to  be  out  of  repair,  he  shall  not  be  allowed  to  have  and 
maintain  any  action  for  damages  incurred,  but  shall  be  liable  to 
pay  to  the  party  injured  all  such  damages  as  shall  accrue  to  his 
lands  and  the  crops,  fruit  trees  and  shrubbery  thereou,  and 
fixtures  connected  with  the  said  land,  to  be  ascertained  and  ap- 
praised by  any  the  fence  viewers  in  the  town,  and  to  be  recovered 
with  costs  of  suit,  which  appraisement  shall  be  reduced  to  writing 
and  signed  by  the  fence  viewers  makiug  the  same,  but  shall  be 
only  prima  facie  evidence  of  the  amount  of  such  damages.  (1838, 
ch.  261,  substituted  for  §  37.) 

§  38.  If  such  neglect  or  refusal  shall  be  continued  for  the  period 
of  one  month  after  request  in  writing,  to  make  or  repair  such 
fence,  the  party  injured  may  make  or  repair  the  same  at  the 

-.„  „„  la.  b.  c.)  Amended,    vol.  2,  120J. 
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expense  of  the  party  so  neglecting  or  refusing,  to  be  recovered 
from  him,  with  costs  of  suit. 

g  39.  If  any  person  who  shall  have  made  his  proportion  of  a 
division  fence,  shall  be  disposed  to  remove  his  fence,  and  suffer  his 
lauds  to  lie  open,  he  may,  at  any  time  between  the  first  day  of 
November  in  any  year,  and  the  first  day  of  April  following,  but 
;it  no  other  time,  give  ten  days  notice  to  the  owner  or  occupant 
of  the  adjoining  land  of  his  intention  to  apply  to  the  fence  view- 
ers of  the  town  for  permission  to  remove  his  fence ;  and  if  at  the 
time  specified  in  such  notice,  any  two  of  such  fence  viewers,  to 
be  selected  as  aforesaid,  shall  determine  that  such  fence  may  with 
propriety  be  removed,  he  may  then  remove  the  same.4 

g  40.  If  any  such  fence  shall  be  removed  without  such  notice 
and  permission,  the  party  removing  the  same  shall  pay  to  the  party 
injured,  all  such  damages  as  he.  may  sustain  thereby,  to  be 
recovered,  with  costs  of  suit. 

g  41.  Whenever  a  division  fence  shall  be  injured  or  destroyed 
by  floods,  or  other  casualty,  the  person  bound  to  make  and  repair 
such  fence,  or  any  part  thereof,  shall  make  or  repair  the  same,  or 
bisjust  proportion  thereof,  within  ten  days  after  he  shall  be 
thereunto  required  by  any  person  interested  therein.  Such 
requisition  shall  be  in  writing  and  signed  by  the  party  making  it. 

g  42.  If  such  person  shall  refuse  or  neglect  to  make  or  repair 
his  proportion  of  such  fence  for  the  space  of  ten  days  after  such 
request,  the  party  injured  may  make  or  repair  the  same  at  the 
expense  of  the  party  so  refusing  or  neglecting,  to  be  recovered 
from  him,  with  costs  of  suit. 

g  43.  Witnesses  may  be  examined  by  the  fence  viewers  on  all 
questions  submitted  to  them,  and  either  of  such  fence  viewers 
shall  have  power  to  issue  subpoenas  for,  and  to  administer  oaths 
to  such  witnesses.* 

g  44.  Whenever  the  electors  of  any  town  shall  have  made  any 
rule  or  regulation  prescribing  what  shall  be  deemed  a  sufficient 
fence  in  such  town,  any  person  who  shall  thereafter  neglect  to 
keep  a  fence  according  to  such  rule  or  regulation,  shall  be  pre- 
cluded from  recovering  compensation  in  any  manner  for  damages 
done  by  any  beast  lawfully  going  at  large  on  the  highways,  that 
may  enter  on  any  lands  of  such  person  not  fenced,  in  conformity 
to  the  said  rule  or  regulation,  or  for  entering  through  any  defect- 
ive  fence. 

g  45.  When  the  sufficiency  of  a  fence  shall  come  into  question 
in  any  suit,  it  shall  be  presumed  to  have  been  sufficient  until  the 
contrary  be  established. 

The  question  whether  cattle  may  be  turned  into  public  high- 
ways as  free  commoners  for  the  purposes  of  pasturage,  is  settled 
by  statute.     Laws  1862,  ch.  459,  which  reads  as  follows: 

§  1.  It  shall  not  be  lawful  for  any  cattle,  horses,  sheep  and 
swine  to  run  at  large  in  any  public  highway  in  this  state. 

§  2  It  shall  be  lawful  for  any  person  to  seize  and  take  into  his 
custody  and  possession  any  animal  which  may  be  in  any  public 
(a.  6.)  Amended,  vol.  2, 1201, 1202, 1258  to  1260. 
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highway,  and  opposite  to  land  owned  or  occupied  by  him,  con- 
trary to  the  provisions  of  the  foregoing  section.  And  it  shall  be 
lawful  for  any  person  to  take  into  his  custody  and  possession  any 
animal  which  may  be  trespassing  upon  premises  owned  or  occu- 
pied by  him.a 

§  3.  Whenever  any  such  person  fchall  seize  and  take  into  his 
custody  and  possession  any  animal  under  the  authority  of  the 
next  preceding  section,  it  shall  be  the  duty  of  such  person  to  give 
immediate  notice  thereof  to  a  justice  of  the  peace  or  a  commis- 
sioner of  highways  of  the  town  in  which  such  seizure  and  pos- 
session shall  have  been  taken,  and  such  justice  or  commissioner 
shall  thereupon  give  notice  by  affixing  the  same  in  six  public  and 
conspicuous  places  in  said  town,  one  of  which  shall  be  the  district 
school  house  nearest  the  residence  of  such  justice  or  commissioner, 
that  such  animal  or  animals  will  be  sold  at  public  auction,  at 
some  convenient  place  iitjgaid  town,  not  less  than  fifteen,  nor 
more  than  thirty  days  iwin  the  time  of  the  affixing  of  such 
notice,  to  be  specified  iu  such  notice,  the  said  justice  or  commis- 
sioner shall  proceed  to  sell  the  said  animal  or  animals  for  cash, 
and  out  of  the  proceeds  thereof  shall,  iu  the  first  place,  retain 
the  following  fees  and  charges  for  his  services  in  giving  said 
notice  and  making  said  sale,  viz. :  For  every  horse  sold,  one  dol- 
lar; for  every  cow  or  calf,  or  other  cattle,  one-half  dollar;  and 
for  every  sheep  or  swine,  fifty  cents;  and  shall  then  pay  to  the 
person  who  shall  have  seized  the  said  animal  or  animals  the  sum 
following,  that  is  to  say :  For  every  horse  so  seized  and  sold,  one 
dollar;  for  every  cow  or  calf,  or  other  cattle,  one-half  dollar; 
and  for  every  sheep  or  swine,  twenty-five  cents ;  together  with  a 
reasonable  compensation  to  be  estimated  by  such  justice  or  com- 
missioner; for  the  care  and  keeping  of  said  animal  or  animals 
from  the  seizure  thereof  to  the  time  of  the  sale.  If  there  shall 
be  any  surplus  moneys  arising  from  said  sale,  the  said  justice  or 
commissioner  shall  retain  the  same  in  his  hands,  and  pay  the 
same  to  the  owner  or  owners  of  said  animal  or  animals,  after  a 
reasonable  demand  therefor  and  satisfactory  proof  of  such  own- 
ership, provided  such  owner  or  owners  shall  appear  and  claim 
such  surplus  moneys  within  one  year  after  such  sale,  and  if  the 
owner  or  owners  of  such  animal  or  animals  shall  not  appear  and 
demand  such  surplus  moneys  within  one  year  after  such  sale  has 
been  made,  he  shall  be  forever  precluded  from  recovering  any 
part  of  such  moneys;  and  the  same  shall  be  paid  to  the  supervi- 
sor of  the  town  for  the  use  of  the  town ;  and  his  receipt  therefor 
shall  be  a  legal  discharge  to  said  justice  or  commissioner.b 

§  4.  Any  owner  of  any  animal  which  shall  have  been  seized 
under  and  pursuant  to  the  foregoing  provisions  may,  at  any  time 
before  the  sale  thereof,  demand  and  shall  be  entitled  to  the  pos- 
session of  such  animal  upon  the  payment  to  him  of  the  several 
sums  hereinbefore  required  to  be  paid  the  said  justice  or  commis- 
sioner,  and  to  the  person  by  whom  the  seizure  aforesaid  shall  have 
been  made,  together  with  a  reasonable  compensation  to  the  person 

(a.  b.)  Notes,  411,716. 
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making  such  seizure,  for  tbe  care  and  keepiug  such  animal,  to  be 
estimated  and  fixed  by  such  justice  or  commissioner,  and  upon 
making,  to  such  justice  or  commissioner,  satisfactory  proof  of 
ownership,  and  if  such  owner  shall  make  such  demand  and  proof, 
at  least  three  days  before  the  time  appointed  for  such  sale,  he 
shall  be  entitled  to  the  custody  and  possession  of  said  animal 
upon  paying  one-half  of  the  several  sums  above  mentioned 
together  with  the  whole  amount  of  compensation  awarded  by  the 
said  justice  or  commissioner. 

§  5.  In  case  the  animal  so  seized  under  the  foregoing  provisions 
of  this  act,  shall  have  been  so  running  at  large  or  trespassing,  by 
the  willful  act  of  any  other  person  than  the  owner,  to  effect  thai 
object,  such  owner  shall  be  entitled  to  the  possession  of  sucl 
animal  by  making  the  demand  therefor  and  the  proof  required 
in  the  next  preceding  section,  and  paying  to  the  person  making 
such  seizure  the  amount  of  compensation  fixed  by  such  justice  or 
commisssioner  for  the  care  and  keeping  of  such  animal,  and 
without  paying  any  other  charges.  And  the  person  committing 
such  willful  act  shall  be  liable  to  a  penalty  of  twenty  dollars,  to 
be  recovered  in  an  action  at  law  at  the  suit  of  the  owner  of  ■  such 
animal  or  the  person  making  such  seizure. 

§  6.  All  acts  or  parts  of  acts  inconsistent  herewith  are  hereby 
repealed. 

The  following  are  the  statutory  provisions  relating  to  distrain- 
ing cattle  or  other  chattels,  damage  feasant.  3  E.  S.,  841,  842, 
843,  844,  5th  ed. 

'§  1.  When  any  distress  shall  be  made  of  any  beasts  doing 
damage,  the  person  distraining  shall  keep  such  beasts  in  some 
secure  place  other  than  the  public  pound,  until  his  damages  shall 
be  appraised ;  and  within  twenty-four  hours  after  such  distress, 
unless  the  same  was  made  on  a  Saturday,  in  which  case,  before 
the  Tuesday  morning  thereafter,  he  shall  apply  to  two  fence 
viewers  of  the  town  to  appraise  the  damage. 

§  2.  Such  fence  viewers  shall  thereupon  immediately  repair  to 
the  place,  and  view  the  damage  done ;  and  they  may  take  the 
evidence  of  any  competent  witnesses  of  the  facts  and  circum- 
stances necessary,  to  enable  them  to  ascertain  the  extent  of  such 
damage ;  for  which  purpose,  either  of  them  is  hereby  authorized 
to  administer  an  oath  to  every  such  witness. 

<§  3.  The  said  fence  viewers  shall  ascertain  and  certify,  under 
their  hands,  the  amount  of  such  damage,  with  their  fees  for  their 
services ;  and  if  any  dispute  shall  arise  touching  the  sufficiency 
of  any  fence  around  the  premises  where  such  damage  was  done, 
the  said  fence  viewers  may  examine  witnesses  in  relation  thereto 
and  for  that  purpose  may  administer  oaths  to  such  witnesses 
and  they  shall  determine  such  dispute,  which  decision  shall  b 
conclusive. 

§  4.  Within  twenty-four  hours  after  the  said  damages  shall  be 
so  appraised,  unless  the  amount  so  ascertained,  and  the  fees  of 
the  fence  viewers  shall  have  been  paid,  the  person  making  such 
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listress  shall  cause  the  beasts  distrained  to  be  put  in  the  nearest 
pound  in  the  same  county,  if  there  be  one,  there  to  remain  until 
the  same  be  sold,  as  hereinafter  directed,  or  until  replevied  ac- 
cording to  law,  or  until  the  damages  so  certified,  and  the  fees  of 
the  fence  viewers  and  pound  master  be  paid ;  and  he  shall 
deliver  the  certificate  of  the  fence  viewers  to  the  keeper  of  such 
pound.  The  owner  of  such  beasts  may  give  them  their  feeding 
without  disturbance. 

S  5.  The  pound  masters  of  the  several  cities  and  towns  of  this 
state,  shall  receive  and  keep  the  beasts  so  delivered  to  them,  in 
the  public  pound ;  and  unless  the  same  shall  be  replevied  or  dis- 
charged according  to  law,  withiu  six  days,  such  pound  master 
shall  sell  such  beasts,  or  so  many  of  them  as  shall  be  necessary, 
at  public  vendue,  giving  forty-eight  hours'  notice  of  such  sale, 
by  advertisement,  to  be  fixed  up  at  such  pound,  and  at  the 
nearest  public  place. 

§  6.  From  the  proceeds  of  such  sale,  the  pound  master  may 
retain  sufficient  to  pay  the  amount  of  his  fees  and  his  charges  for 
keeping  such  beasts,  and  the  charges  of  such  sale ;  and  he  shall 
pay  to  the  person  impounding  such  beasts  the  damages  so  certi- 
fied, with  the  fees  of  the  fence  viewers ;  and  if  there  be  auy 
surplus,  the  same  shall  be  paid  to  the  owner  of  such  beasts.  If" 
no  owner  appear  within  one  year  after  such  sale,  and  claim  such 
surplus,  the  same  shall  be  paid  to  the  overseers  of  the  poor  of 
such  city  or  town,  for  the  use  of  the  poor  thereof. 

§  7.  Every  pound  master  with  whom  any  beasts  shall  be  im- 
pounded, shall  discharge  such  beasts  on  being  paid : 

1.  The  amount  of  the  damages  so  certified  by  the  fence  viewers ; 

2.  The  fees  of  the  fence  viewers  ; 

3.  The  fees  of  the  pound  master,  with  his  reasonable  charges 
for  feeding  such  beasts,  if  fed  by  him,  not  exceeding  six  cents  for 
each  beast,  for  every  twenty-four  hours. 

S  8.  When  any  person  shall  be  authorized  by  law  to  distrain  any 
inanimate  goods  Or  chattels  doing  damage,  he  shall  keep  the  same 
in  some  safe  and  convenient  place,  until  the  damage  shall  be 
appraised,  and  the  goods  be  sold  or  otherwise  disposed  of. 

§  9.  He  shall  apply  to  any  two  fence  viewers  of  the  town,  to 
appraise  the  damages  sustained  by  him,  who  shall  proceed  therein 
in  the  same  manner  and  with  the  same  powers,  as  hereinbefore 
provided  with  respect  to  cattle  doing  damage;  and  in  addition, 
they  shall  estimate  and  certify  the  value  of  the  property  distrained. 

S  10.  The  distrainer  shall  affix  a  notice  in  three  public  places 
of  the  town,  for  ten  days,  as  follows: 

1.  Specifying  therein  the  property  distrained,  and  the  amount 
of  damages  certified; 

2.  Requiring  the  owner  of  such  property  to  redeem  and  remove 
the  same,  before  the  day  therein  appointed  for  the  sale  thereof; 

3.  Stating  that  such  property  will,  on  some  day,  at  least  ten 
days  from  the  day  of  the  first  posting  thereof,  be  sold  to  pay  such 
damages,  and  the  costs  and  charges  of  the  proceedings. 
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§  11.  If  the  value  Of  the  property  distrained,  as  certified  by  the 
appraisers,  exceeds  fifty  dollars,  the  distrainer  shall  publish  a 
notice  in  the  nearest  newspaper,  once  in  each  week  for  four  weeks, 
similar  to  that  required  in  the  last  section,  except  that  the  time 
of  sale  shall  be  at  least  thirty  days  from  the  day  of  the  first  pub- 
lication of  such  notice. 

<§  12.  If  the  owner  of  such  property  be  known  to  the  distrainer, 
or  if  any  person  be  known  to  him  as  claiming  any  interest  in  such 
property,  and  if  such  owner  or  person  reside  within  the  county, 
the  distrainer  shall  also  serve  a  copy  of  such  notice,  within  two 
days  after  the  time  of  posting,  or  after  the  first  day  of  the  publi- 
cation thereof,  either  personally  on  such  owner  or  person,  or  in 
case  of  his  absence  from  his  usual  or  last  place  of  residence,  by 
leaving  the  same  at  such  residence  with  a  proper  person. 

<$  13.  If  such  goods  and  chattels  be  not  removed,  and  if  the 
damages  so  certified,  with  the  fees  of  the  appraisers  and  the  ex- 
penses of  such  notice,  be  not  paid  at  the  time  appointed  in  such 
notice  for  the  sale,  the  distrainer  shall  apply  to  the  sheriff  of  the 
county,  or  one  of  his  deputies,  or  to  any  constable  of  the  town, 
to  sell  such  goods  and  chattels,  and  shall  make  and  deliver  to 
such  officer  an  affidavit  showing  his  compliance  with  the  provi- 
sions of  this  title,  and  the  original  certificate  of  the  appraisers. 

§  14.  Such  officer  shall  thereupon  proceed  and  sell  the  goods 
and  chattels  so  distrained,  in  the  same  manner  as  on  executions 
against  personal  property  in  civil  cases,  and  with  the  like  autho- 
rity and  effect,  and  shall  be  entitled  to  the  same  fees  for  his  ser- 
vices. 

§  15.  From  the  proceeds  of  such  sale,  such  officer  shall  retain 
his  own  fees,  and  shall  pay  to  the  distrainer  the  amount  of  the 
damages  so  certified,  and  the  expenses  of  such  notices,  and  also 
all  expenses  that  may  have  been  necessarily  incurred,  in  safe 
keeping  and  preservation  of  such  property ;  which  expenses  shall 
be  ascertained  and  certified  by  any  judge  of  the  county  courts,  or 
by  a  justice  of  the  peace  of  the  county. 

%  16.  If  any  balance  shall  remain,  such  officer  shall  pay  the 
same  to  the  county  treasurer,  for  the  use  of  the  owner  of  such 
property,  or  his  legal  representatives. 

§  17.  Upon  the  application  of  the  owner  of  such  property,  or 
his  representatives,  to  the  county  court  of  the  county  and  on  due 
proof  by  affidavits  of  such  ownership,  the  said  court  shall  order 
such  balance  to  be  paid  to  such  owner  or  his  representatives,  by 
the  county  treasurer,  after  deducting  a  commission  of  five  per 
cent  for  receiving,  keeping  and  paying  over  the  same. 

§  18.  If,  upon  such  application  the  court  entertain  any  doubt 
of  the  ownership  of  such  property,  before  ordering  such  balance  to 
be  paid  over,  they  shall  require  the  claimant  to  execute  a  bond 
to  the  people  of  this  state,  in  a  penalty  at  least  double  the  amount 
of  such  balance,  and  with  sureties  to  be  approved  by  such  court, 
conditioned  that  he  will  pay  to  any  person  who,  in  an  action  on 
such  bond  commenced  within  two  years  from  its  date,  shall  estab- 


TRESPASS,  ETC.,  DISTRESS,  ETC.  783 

iish  his  right  to  such  balance,  or  to  any  part  thereof,  the  amount 
to  which  he  shall  show  such  right,  with  interest. 

§  19.  Any  person  claiming  such  balance  or  any  part  thereof, 
may  prosecute  such  bond,  in  the  name  of  the  people  of  this  state, 
on  the  relation  of  such  person,  who  shall  in  all  respects  be  deemed 
the  plaintiff  therein2  and  be  liable  for  the  costs.  If  he  establish 
his  right  to  such  balance,  or  any  part  thereof,  in  such  action,  he 
shall  be  entitled  to  recover  such  amount,  with  interest,  as  damages 
to  be  assessed  for  a  breach  of  such  condition  with  costs  of  suit. 
The  proceedings  thereon  shall  be  the  same  as  in  other  actions  on 
bonds  with  conditions  other  than  for  the  payment  of  money.  But 
no  judgment  in  favor  of  the  defendants  shall  be  a  bar  to  or 
in  any  way  affect  any  action  that  may  be  brought  on  such  bond 
by  any  other  person  than  the  plaintiff  against  whom  such  judg- 
ment shall  have  been  obtained. 

§  20.  When,  by  the  provisions  of  any  statute,  any  officer  is 
authorized  to  distrain  on  any  property  for  any  purpose  whatever, 
and  no  special  provision  shall  be  otherwise  made,  he  shall  cause 
at  least  five  days'  notice  of  sale  of  such  property  to  be  given  by 
posting  the  same  in  three  public  places  of  the  town,  where  such 
sale  shall  be  made. 

%  21.  Before  making  any  such  sale,  such  officer  shall  also  cause 
the  property  distrained  to  be  appraised  by  three  disinterested 
freeholders  of  the  town,  on  oath;  and  such  appraisal,  with  an 
inventory  of  the  property  distrained,  shall  be  certified  by  the 
appraisers  in  writing. 

<§  22.  Within  ten  days  after  any  such  sale,  the  officer  making 
the  same,  shall  file  in  the  office  of  the  clerk  of  the  town  or  city, 
where  such  sale  was  made : 

1.  His  own  affidavit,  specifying  the  cause  of  such  distress  and 
the  amount  of  the  penalty,  tax,  duty  or  other  sum  for  which  the 
same  was  made; 

2.  Proof  by  affidavit  of  the  notice  herein  required  having  been 
given ; 

3.  The  inventory  and  certificate  of  the  appraisers,  which  papers, 
when  so  filed,  shall  be  presumptive  evidence  of  the  tacts  therein 
contained. 

§  23.  Unless  the  provisions  of  the  last  section  are  complied  with, 
within  the  time  therein  required,  such  officer  shall  forfeit  to  the 
owner  of  the  property  sold,  twenty-five  dollars. 

§  24.  From  the  proceeds  of  any  such  sale,  such  officer,  shall  be 
authorized  to  deduct  and  retain  the  expenses  of  such  appraisal, 
certificate,  notice,  proof  and  affidavits,  and  of  the  filing  the  same 
as  herein  required.  And  the  residue  of  such  proceeds,  after  satis- 
fying the  penalty,  tax,  duty  or  other  sum,  for  which  such  sale  was 
made  shall  be  paid,  within  ten  days  after  such  sale,  to  the 
treasurer  of  the  county  for  the  use  of  the  owners  of  such  property. 

<§  25.  The  same  proceedings  shall  be  had  by  such  owner,  to 
obtain  the  money  so  paid  over,  as  are  hereinbefore  provided  in 
the  case  of  distress  on  inanimate  property  doing  damage,  and  the 
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said  provisions  shall  apply  in  all  respects  to  such  moneys  and  such 
proceedings. 

Fences.]  A  fence  is  a  building,  structure  or  erection  between 
two  contiguous  estates,  so  as  to  divide  them;  or  on  the  same 
estate  so  as  to  divide  one  part  from  the  other.  Fences  are  built 
of  different  kinds  of  materials,  and  in  a  great  variety  of  forms,  but 
the  object  is  generally  the  same  in  all  cases,'  which  is  the  protec- 
tion of  the  owner's  land  from  injuries  from  cattle  which  may  enter 
from  the  outside;  or  for  the  purpose  of  keeping  one's  own  cattle 
upon  his  own  land.  As  a  general  rule,  fences  ought  to  be  built  on 
the  line  between  the  land  owners  where  the  fence  is  a  division 
feuce;  aurl  the  expense  of  building  an  ordinary  and  proper  fence  is 
to  be  borne  equally  by  the  respective  parties.  The  common  user  of 
au  ancient  wall  separating  adjoining  lands  belonging  to  different 
owners,  is  prima  facie  evidence  that  the  wall,  and  the  land  on 
which  it  stands,  belongs  to  the  owners  of  those  adjoining  lands  in 
equal  moieties  as  tenants  in  common.  Gubitt  v.  Porter,  8  Barn. 
&  Cress.,  257 ;  Wiltshire  v.  Sidford,  Id.,  259,  note  a.  If  two 
persons  have  a  party-wall,  one  half  of  the  thickness  of  which 
stands  on  the  land  of  each,  they  are  not,  therefore,  tenants  in 
common  of  the  wall,  or  of  the  land  on  which  it  stands,  although 
the  wall  was  erected  at  the  joint  expense  of  the  two  proprietors. 
Matts  v.  Hawkins,  5  Taunt.,  20. 

The  property  in  a  wall  erected  at  joint  expense,  follows  the 
ownership  of  the  land  whereon  it  stands.  lb.  At  the  common 
law,  a  man  was  not  bound  to  fence  his  lands  against  cattle,  but 
the  ownet  of  the  beasts  was  bound  to  restrain  them,  and  was 
answerable  for  any  trespass  which  they  might  commit  upon  the 
lands  of  an  other.  And  it  was  a  matter  of  no  moment  whether 
the  cattle  came  in  from  the  highway,  the  land  of  the  owner 
of  the  beasts,  or  through  the  land  of  a  third  person.  Stafford  v. 
Ingersol,  3  Hill,  38,  39.  .  It  is  a  general  rule  of  the  common  law 
that  the  owner  of  cattle  is  bound,  at  his  peril,  to  keep  them  off 
the  land  of  other  persons,  and  he  cannot  justify  or  excuse  such 
entry  by  showing  that  the  land  was  unfenced.  Fences  were  de- 
signed to  keep  one's  own  cattle  at  home,  and  not  to  guard  against 
the  intrusion  of  those  belonging  to  other  people.  Tonawanda  B. 
R.  Go.  v.  Munger,  5  Denio,  259.  At  common  law,  when  the 
cattle  of  one  of  two  adjoining  land  owners  are  found  trespassing 
upon  the  land  of  the  other,  the  owner  of  the  cattle,  to  excuse 
himself,  must  show  not  only  that  the  fences  which  the  other 
owner  was  bound  to  maintain,  were  out  of  repair,  but  also  that 
the  cattle  passed  over  such  defective  fences ;  and  this  rule  has 
not  been  changed  by  the  act  of  1838,  ch.  268,  cited  ante  111 ; 
Deyo  v.  Stewart,  4  Denio,  101.  And,  in  an  action  of  trespass 
for  injuries  done  by  cattle,  where  it  appeared  that  the  boundary 
fence  between  the  adjoining  land  owners  had  been  divided, 
and  distinct  portions  assigned  to  each  of  them  to  erect  and 
maintain,  and  it  appeared  that  both  portions  of  the  fence  were 
out  of  repair,  and  it  was  not  shown  over  what  part  the  cattle 
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passed;  it  was  held  that  the  plaintiff  was  entitled  to  re- 
cover, lb.  In  such  a  case  the  plaintiff's  neglect  is  of  no 
moment  unless  the  cattle  came  on  to  his  land  in  consequence 
of  the  ruinous  condition  of  that  part  of  the  fence  which  he  is 
bound  to  repair;  and  as  this  is  an  essential  fact  in  the  defend- 
ant's defense,  it  is  for  him  to  show  it  by  evidence.  lb.  If  the 
defendant's  cattle  or  swine  entered  the  plaintiff's  field  or  premises 
through  that  part  of  the  division  fence  which  the  plaintiff  was 
bound  to  keep  in  repair,  he  cannot  maintain  an  action  of  tres- 
pass for  the  injury  done.  Shepherd  v.  Hees,  12  Johns.,  433;  Grif- 
fin v.  Martin,  7  Barb.,  297;  Hardenbwrgh  v.  Locktvood,  25  Barb., 
9.  Where  the  electors  of  a  town  at  their  annual  town  meeting 
prescribe  or  determine  what  shall  be  a  sufficient  and  lawful  fence 
in  their  town,  no  person  can  maintain  an  action  for  a  trespass 
committed  by  cattle  which  enter  the  plaintiff's  land  through  a 
fence  which  is  not  sufficient  according  to  the  rule  prescribed  for 
such  town.  lb.,  ante,  778,  $44;.  White  v.  Scott,  4  Barb.,  56.  The 
statute  which  declares  that  adjoining  land  owners  shall  not  main- 
tain an  action  for  any  injury  which  may  be  done  by  cattle  which 
get  on  the  plaintiff's  land  through  a  defect  in  fences  which  he 
was  bouud  to  maintain  or  repair,  does  not  apply  to  any  other 
person  than  such  adjoining  proprietors.  And,  therefore,  if  A.'s 
cattle  are  lawfully  placed  on  B.'s  land  to  pasture,  and  they  escape 
therefrom  on  to  the  lands  of  0.,  an  action  of  trespass  will  lie  by 
0.  against  A.,  notwithstanding  his  cattle  were  rightfully  on  the 
land  of  B.,  provided  the  cattle  got  on  to  O.'s  land  through  a 
defective  line  fence  which  B.  was  bound  to  repair.  Stafford  v. 
Ingersol,  3  Hill,  38.  In  such  a  case  0.  might  elect  to  sue  B. 
for  the  trespass  of  A.'s  cattle  if  he  chose  to  do  so,  since  his 
putting  the  cattle  on  his  land,  or  letting  it  for  the  purpose  of 
pasturage,  woftld  make  him  liable  for  the  acts  of  the  cattle  pre- 
cisely as  though  they  were  his  own.  lb. 

Where  a  person  occupies  land  as  a  tenant  at  will,  or  at  suffer- 
ance, he  is  entitled  to  the  benefit  of  the  statute  relating  to  di- 
vision fences,  and  he  may  maintain  an  action  against  an  adjoining 
land  owner  for  repairing  his  portion  of  the  division  fence  which 
he  refuses  to  build,  maintain,  or  repair.  Bronk  v.  Becker,  17 
Wend.,  320.a  Any  person  who  occupies  such  adjoining  lands,  and 
who  is  interested  in  building  and  maintaining  a  division  fence,  in 
order  to  secure  the  full  enjoyment  of  his  premises,  is  entitled  to 
the  benefit  of  the  statute  regulation,  without  regard  to  the  par- 
ticular estate  therein  belonging  to  him.  lb. 

Where  one  of  two  adjoining  land  owners  removes  his  portion 
of  the  division  fences,  and  his  cattle  afterwards  escape  through 
the  place  left  open  by  the  removal  of  the  fences,  on  to  the  lands 
of  the  adjoining  proprietor,  he  will  be  liable  in  an  action  of  tres- 
pass for  the  injury  done.  Holladay  v.  Marsh,  3  Wend.,  142.  The 
utmost  effect  which  the  statute  produces,  by  authorizing  a  remo- 
val of  fences,  is  to  remit  the  parties  to  their  common  law  rights 
and  duties.  lb.;  ante,  778,  §§  39,  40.  And,  where  a  party  re- 
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moves  his  portion  of  a  division  fence,  without  having  previously 
given  the  notice  required  by  the  statute,  and  without  also  having 
obtained  the  permission  of  the  fence  viewers,  he  is  not  merely 
liable  to  the  damages  which  may  be  sustained  by  such  removal, 
but  he  may,  after  due  notice  to  rebuild,  and  a  neglect  or  refusal 
to  do  so,  be  compelled,  by  action,  to  pay  the  expense  incurred  in 
rebuilding  it.  Bichardson  v.  McBougall,  11  Wend.,  46. 

A.  and  B.  were  owners  of  adjoining  lands,  and  A.  built  a  di- 
vision fence  because  B.  let  his  lands  lie  open.  B.  afterwards 
inclosed  his  lands,  and  a  disagreement  arose  between  the  parties, 
not  as  to  the  proportion  of  the  fence  which  each  was  bound  to 
maintain,  but  as  to  the  value  of  it,  and  as  to  how  much  B.  ought 
to  pay  A.,  and  it  was  held  that  the  fence  viewers  had  jurisdiction 
under  the  statutes.  Ante,  111,  §§  31,  32.a  And,  that  as  no  question 
was  submitted  to  them  as  to  the  proportion  of  the  fence  to  be 
paid  for  by  B.,  their  decision,  stating  the  value  of  the  fence,  and 
the  sum  to  be  paid  by  B.,  was  a  sufficient  compliance  with  section 
36  of  the  statute.  Hewitt  v.  Watkins,  11  Barb.,  409. 

Before  the  enactment  of  a  recent  statute,  towns  were  authorized 
to  permit  cattle  to  run  in  the  highways.  Ante,  778,  §  1.  But, 
this  is  now  prohibited  by  statute,  and  no  cattle  can  be  permitted 
to  run  at  large  in  the  highways.    Ante,  778,  §  1. 

Under  the  old  rule  which  permitted  towns  to  regulate  the  suf- 
ficiency of  fences,  and  to  provide  when  cattle  might  run  at  large 
in  highways,  it  was  held  that  a  party  who  did  not  keep  his  fences 
in  conformity  to  the  town  regulations,  could  not  recover  damages 
for  injuries  done  by  cattle  running  at  large,  under  the  regulations 
prescribed  by  the  town.  Griffin  v.  Martin,  7  Barb.,  297 ;  Harden- 
burgh  v.  Lockwood,  25  Barb.,  9 ;  Tonaiuanda  B.  B.  Co.,  v.  Munger,  5 
5  Denio,  255 ;  S.  C.,  4  Oomst.,  349.  And  such  statute  was  held  to 
be  constitutional.  lb.  Towns  still  have  power  to  prescribe  what 
shall  be  a  lawful  division  fence ;  and  a  party  whose  portion  of  a 
division  fence  is  not  such  as  is  required  by  the  town  regulations, 
cannot  recover  any  damages  for  injuries  sustained  by  him  in  con- 
sequence of  a  trespass  committed  on  his  lauds,  by  the  cattle  of 
other  persons,  if  they  entered  through  the  portion  of  such  deficient 
or  defective  fence.  Ante,  111,  %  37.  So,  too,  towns  may  now  pre- 
scribe what  shall  be  a  sufficient  highway  or  road  fence  as  against 
cattle,  swine,  sheep,  &c,  which  are  lawfully  in  the  highway ;  and 
if  the  fences  of  the  plaintiff  are  not  such  as  prescribed  by  the  town 
regulations,  no  action  can  be  maintained  for  a  trespass  committed 
by  cattle,  &c,  which  enter  upon  lands  not  fenced  in  accordance 
with  the  prescribed  regulations.  Ante,  778,  §  44 ;  ante,  785. 

In  an  action  of  trespass  for  injuries  done  by  cattle,  &c,  the 
defendant  may  allege  and  prove,  if  he  is  able,  that  the  cattle 
escaped  into  the  plaintiff's  land,  through  a  defective  fence,  which 
he  was  bound  to  repair,  and  this,  if  established,  will  constitute  a 
valid  and  legal  defense.  Ante,  111,  %  37  ;  and  see  ante,  785.  To 
prove  that  the  defective  fence  belonged  to  the  plaintiff,  and  that 
he  was  bound  to  keep  it  in  repair,  it  will  be  sufficient  to  prove 
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that  such  fence  was  assigned  or  apportioned  to  the  plaintiff,  as 
ois  portion,  by  the  fence  viewers. 

So,  too,  the  defendant  may  show,  that  by  an  express  agree- 
ment between  the  plaintiff  and  the  defendant,  the  plaintiff  was 
to  keep  up  and  maintain  that  portion  of  the  fence  which  was 
defective,  and  through  which  the  cattle,  &c,  got  over  into  the 
plaintiff's  lands.  This  agreement  will  be  valid  if  it  is  a  mere 
verbal  agreement,  for  the  statute  of  frauds  does  not  apply  to 
such  a  case."  Talmadge  v.  Bens,  and  Sar.  It.  It.  Co.,  13  Barb.,  493. 

There  are  cases  in  which  parties  are  bound  by  prescription  to 
maintain  a  particular  fence.  And  where  there  is  a  valid  pre- 
scription which  binds  one  land  owner  to  maintain  perpetually  a 
certain  fence,  the  fence  viewers  have  no  jurisdiction  under  our 
statutes.  Adams  v.  Van  Alstyne,  11  E.  P.  Smith,  232 ;  S.  C,  35 
Barb.,  9.  The  maintenance  of  a  fence  by  one  of  the  adjoining 
proprietors  exclusively,  for  more  than  twenty  years,  when  he  might 
have  compelled  the  other  party  to  maintain  a  part  of  it,  warrants  the 
presumption  of  a  grant  or  covenant  compelling  him  to  do  so.  lb. 

But  since  the  adoption  of  our  statutes,  requiring  each  party  to 
make  and  maintain  an  equal  proportion  of  the  fence,  there  can 
be  no  prescription  established  in  respect  to  part  of  a  boundary 
line  or  division  fence,  however  long  one  party  may  have  main- 
tained one  portion  of  the  fence,  while  the  other  portion  was 
maintained  by  the  other  proprietor.  lb.  The  presumption  in 
such  a  case  is,  that  each  maintained  what  had  been  found  by 
agreement  to  be  his  just  proportion  of  the  fence,  in  discharge  of 
his  own  duty,  and  not  in  exoneration  of  the  other.  lb.  Such  a 
division,  it  seems,  is  binding  upon  the  parties  while  they  remain 
coterminous  possessors ;  but  new  obligations  arise  when,  by  sub- 
division or  otherwise,  there  is  a  change  in  the  extent  to  which  one 
of  the  adjoining  proprietors  borders  on  the  other.  lb.  The 
statute  which  empowers  fence  viewers  to  fix  the  just  proportion 
of  fence  to  be  maintained  by  each  land  owner,  refers  to  the  state  of 
things  which  exists  when  they  are  called  on  to  act,  and  has  no 
relation  to  any  former  ownership  of  the  adjoining  possessions.  lb. 
This  proportion  of  fence  is  changed  whenever  a  change  takes 
place  in  the  extent  which  each  owner  has  in  the  lands  which  he 
adjoins,  and  then  a  new  adjustment  becomes  necessary,  and  may 
therefore  be  legally  made.  lb. 

It  has  been  seen,  that  as  a  general  rule,  the  owner  of  cattle, 
sheep  and  swine,  &c,  is  bound  to  keep  them  on  his  own  lands  at 
the  risk  of  being  a  trespasser,  if  they  escape  on  the  lands  of  an 
other.  Ante,  784.  But  there  are  exceptions  to  this  general  rule, 
which  grow  out  of  -the  necessities  of  the  case,  as  where  cattle, 
&c,  are  lawfully  driven  along  a  public  highway  for  the  purpose 
of  passage  therein,  and  they  stray  from  it  in  sight  of  the  person 
in  charge  of  them,  and  pass  against  his  will  on  to  uninclosed  lands 
adjoining  the  highway,  or  on  to  lands  not  fenced  as  the  town 
regulations  require,  while  the  person  in  charge  makes  fresh  pur- 
suit to  bring  them  back ;  in  such  a  case,  the  cattle  owner  is  not 
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liable  for  this  involuntary  trespass,  nor  for  the  herbage,  grass  or 
crops  which  such  cattle  may  seize  as  they  pass  along.  Tonawanda 
R.  B.  Go.  v.  Hunger,  5  Denio,  259;  Com.  Dig.  Trespass,  D.; 
Fitz.,  1ST.  B.,  298,  note.8  So,  as  has  already  been  seen,  ante,  786 ; 
no  action  will  lie  where  the  defendant's  cattle  escape  upon  the 
plaintiff's  lands,  through  a  defective  fence  which  he  is  bound  to 
repair,  but  which  he  has  neglected  to  do. 

Damage  feasant.']  This  term  is  a  corruption  of  the  French 
words  faisant  dommage,  and  signifies  doing  damage ;  and  it  is 
usually  applied  to  the  injury  which  animals  belonging  to  one  per- 
son do  upon  the  land  of  an  other,  by  feeding  there,  treading  down 
his  grass,  grain,  or  other  productions  of  the  earth.  By  the  com- 
mon law,  a  distress  of  animals  or  things,  damage  feasant  is  al- 
lowed. And  the  statutes  of  this  state  expressly  authorize  a  party 
to  distrain  either  animate  or  inanimate  chattels  damage  feasant. 
Ante,  780,  §  1 ;  781,  §  8. 

A  man  is  answerable  not  only  for  his  own  trespasses,  but  for 
those  of  his  cattle  also ;  for,  if  he  keeps  them  so  negligently  that 
they  stray  upon  the  lands  of  an  other,  or  if  he  wrongfully  drives 
them  there,  and  they  tread  down  the  herbage,  or  destroy  the 
grass,  crops,  shrubs  or  trees,  of  such  other  person,  this  is  a  tres- 
pass for  which  the  owner  of  the  cattle  must  answer  in  damages ; 
and  in  this  case,  the  law  gives  the  injured  party  a  double  remedy ; 
for,  in  the  first  place,  he  is  permitted  to  distrain  the  cattle  thus 
damage  feasant,  or  doing  damage ;  or,  secondly,  he  may  resort  to 
the  courts  and  maintain  an  action  of  trespass  to  recover  damages 
for  the  injury  done. 

Where  a  party  elects  to  follow  the  statute,  and  to  distrain 
cattle  or  chattels  damage  feasant,  he  must  follow  strictly  the 
course  pointed  out  by  the  provisions  of  the  statute.  If  cattle  are 
distrained  damage  feasant,  and  the  distrainor  impounds  the  cattle 
without  having  the  damages  previously  ascertained  by  the  fence 
viewers,  according  to  the  provisions  of  the  statute,  ante,  780,  781, 
it  is  irregular  and  unlawful,  and  the  impounding  party  is  a  tres- 
passer from  the  beginning.  Pratt  v.  Petrie,  2  Johns.,  191 ;  Sack- 
rider  v.  McDonald,  10  Johns.,  253 ;  Merritt  v.  O'Neil,  13  Johns.. 
477.  The  right  to  distrain  beasts  damage  feasant,  does  not  de- 
pend upon  the  place  where  the  injury  is  committed,  nor  the  par- 
ticular kind  of  trespass  for  which  the  distress  is  made.  Thus, 
where  swine  got  into  the  distrainor's  barn,  and  were  eating  up 
his  grain,  and  doing  damage,  it  was  held  that  he  had  a  right  to 
distrain  them  until  the  damages  were  paid.  Hale  v.  Clark,  19 
Wend.,  498.  But,  in  such  a  case,  the  distrainor  ought  to  have  his 
damages  appraised  within  24  hours,  or  the  time  limited  by 
the  statute,  ante,  780,  §  1,  after  such  distress,  or  the  owner  of  the 
beasts  may  bring  replevin  for  the  detention  of  them.  II.  So 
the  owner  of  the  beasts,  may,  after  such  neglect,  retake  his  pro- 
perty, or,  if  the  distrainor  refuses  to  deliver  it  on  demand,  he  may 
maintain  trover  for  its  conversion.  It.  But,  in  such  a  case,  the 
mere  omission  to  have  the  damages  appraised,  does  not  render 

(a)  Note  414. 


TRESPASS,  ETC.,  DAMAGE  PEASANT.  789 

the  distrainor  a  trespasser  from  the  beginning,  if  he  did  not  im- 
pound the  cattle,  because  a  mere  non-feasance  will  not  render  a 
party  a  trespasser  db  initio.  lb. 

The  remedy,  by  distress,  given  by  the  statute,  is  cumulative, 
and  the  distrainor  may,  if  he  pleases,  pursue  the  common  law 
remedy  by  an  action  of  trespass.  Golden  v.  Eldred,  15  Johns.,  220. 
And  where  beasts  damage  feasant,  have  been  distrained,  or  even 
impounded,  the  distrainor  may  relinquish  proceedings  by  distress, 
before  he  has  recovered  satisfaction  for  the  damages  which  he  has 
sustained,  and  bring  an  action  of  trespass.  lb.  The  occupier  of 
land  may  distrain  the  cattle  of  an  other,  doing  damage  or  tres- 
passing upon  it;  that  is  to  say,  he  may  seize  and  impound  them, 
and  keep  them  impounded  until  satisfaction  is  made  to  him  for 
the  damage  they  have  occasioned,  or  until  they  are  disposed  of 
according  to  the  .provisions  of  the  statute.  Ante,  780,  §  4. 

A  horse,  however,  cannot  be  distraiued  damage  feasant,  if  there 
is  a  rider  upon  him  at  the  time ;  for  if  this  were  permitted,  it 
would  perpetually  lead  to  a  breach  of  the  peace.  Storey  v.  Rob- 
inson, 6  Term,  E.,  138.  Nor  can  a  horse  and  cart  be  distrained 
damage  feasant,  if,  at  the  time  of  distraining  them,  they  are  in 
the  actual  possession  and  under  the  personal  care,  and  in  the 
actual  use  of  the  party  driving  them.  Field  v.  Adames,  12  Ad.  & 
B.,  649.  But  a  dog  which  is  in  the  possession  of  the  owner's  son 
and  servant,  and  then  in  his  actual  use,  is  not  exempt  from 
distress  damage  feasant.  Bunch  v.  Kennington,  1  Ad.  &  E.  N".  S., 
679.  The  cattle  must  be  actually  trespassing  at  the  time  they 
are  distrained,  and  therefore,  to  support  a  distress  damage  feasant, 
it  must  appear  that  the  party  distraining  had  actually  got  into 
the  place  or  field  where  the  trespass  was  done,  before  the  cattle 
got  out.  Clement  v.  Milner,  3  Esp.,  95.  And  this  is  the  rule, 
even  where  it  is  shown  that  while  the  distrainor  was  going  to  his 
field  to  distrain  cattle  which  he  saw  therein,  but  before  he  got 
there,  the  owner  of  the  cattle  turned  them  out  of  the  field  before 
they  were  taken.  9  Ooke,  22,  a;  Co.  Litt.,  161,  a.  In  such  a  case, 
the  iujured  party  may  resort  to  his  action  of  trespass.  lb.  A 
distress  damage  feasant  is  a  summary  execution  in  the  first  in- 
stance, and  the  distrainor  must  take  care  to  be  formally  right. 
And  as  we  have  just  seen,  he  must  seize  the  cattle  in  the  act, 
upon  the  spot,  and  before  they  escape  or  are  driven  off.  And  see 
Lindon  v.  Hooper,  Oowp.,  417,  per  Ld.  Mansfield,  Oh.  J.  A 
person  may  distrain  cattle  damage  feasant  in  the  night,  for  were 
it  otherwise,  the  cattle  might,  perhaps,  be  gone  before  he  could 
take  them.  Oo.  Litt.,  142;  7  Ooke,  7,  a;  9  Ooke,  66,  a. 

The  party  who  distrains,  or  by  whose  authority  the  distress  is 
made,  must  be  the  occupier  of  the  land."  But  where  A.  demised 
to  B.  the  milk  of  twenty  cows,  which  A.  was  to  provide  and  to 
feed  on  certain  closes  belonging  to  him,  and  A.  covenanted 
that  B.  might  turn  out  a  mare  upon  the  close,  and  that  no  other 
cattle  should  be  fed  there ;  it  was  held  that  the  separate  herbage 
and  feeding  of  these  closes  were  thereby  vested  in  B.,  and  that 
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be  might  distrain  aiiy  other  cattle  of  A.  doing  damage  there. 
Burt  v.  Moore,  5  Term  E.,  329.  But  a  tenant  holding  over  after 
the  expiration  of  his  term,  cannot  distrain  his  landlord's  cattle 
which  are  put  upon  the  premises  by  way  of  taking  possession. 
Taunton  v.  Costar,  1  Term  E.,  431 ;  and  see  Butcher  v.  Butcher, 
7  Barn.  &  Cress.,  399.  Where  there  are  two  joint  tenants  or 
tenants  in  common  of  land,  neither  of  them  can  distrain  the 
cattle  of  the  other,  damage  feasant,  for  coming  upon  it.  And 
where  A.  had  the  right  of  digging  for  and  taking  stones  under  a 
close,  and  B.  had  a  right  to  the  herbage,  and  B.'s  cattle  came 
upon  that  part  of  the  close  occupied  by  works  of  A.,  and  did 
damage  ;  it  was  held  that  whatever  remedy  A.  had  by  action,  he 
clearly  had  none  by  distress  damage  feasant.  Churchill  v.  Evans, 
1  Taunt,,  529. 

A  purchaser  of  lands  under  a  decree  of  a  court  of  chancery,  or 
under  a  sale  upon  a  judgment  and  execution,  who  enters  into 
peaceable  possession  without  any  writ,  may  distrain  cattle  damage 
feasant.  Orser  v.  Storms,  9  Cow.,  687;  Taylor  v.  Cole,  3  Term,  292. 

Where  cattle  distrained  damage  feasant,  were  in  a  private 
pound,  and  the  distrainor  admitted  that  they  were  about  to  be 
forwarded  to  a  public  pound,  it  was  held  that  a  tender  of  amends 
while  they  were  in  the  private  pound,  was  not  too  late.  Browne 
v.  Powell,  4  Bing.,  230. 

If  one  man's  cattle  are  taken  by  a  stranger  or  a  wrongdoer,  and 
turned  upon  the  lands  of  an  other,  the  latter  may  distrain  them 
damage  feasant,  in  the  same  manner  as  though  the  cattle  had  got  in 
otherwise,  and  although  the  owner  of  the  cattle  is  not  in  any  man- 
ner in  fault.  Bobinson  v.  Waller,  Eo.  Abr.,  665 ;  Eo.  Eep.  449,  S.  C. 

If  cattle  do  damage  one  day,  and  then  escape,  and  they  after- 
wards are  distrained  damage  feasant,  they  cannot  be  distrained 
for  any  damage,  except  that  done  at  the  time  of  distraining. 
So,  if  there  are  several  cattle,  each  must  be  distrained  for 
the  damage  done  by  itself;  for  one  beast  cannot  be  distrained 
for  damage  done  by  an  other,  at  the  same  time,  in  the  same  field, 
although  belonging  to  the  same  common  owner. 

The  manner  in  which  a  distress  must  be  disposed  of,  is  pointed 
out  by  the  statute  with  particularity,  ante,  780,  whether  the  thing 
distrained  be  animate  or  inanimate.  And  it  cannot  be  repeated 
too  frequently,  that  a  strict  observance  of  the  provisions  of  the 
statute  is  indispensable,  if  a  party  distraining  would  avoid 
liability  to  an  action  for  irregularity  in  his  proceedings.  If  the 
person  upon  whose  land  cattle  enter  and  do  damage,  is  in  default 
in  making  repairs  to  a  fence  which  he  is  bound  to  maintain  or 
repair,  he  cannot  distrain  such  cattle  if  they  belong  to  the  adjoin- 
ing land  owner.  Ante,  111,  §  37.  If  a  distrainor  takes  the  dis- 
tress out  of  the  place  where  it  was  originally  impounded,  for  the 
p  trpose  of  making  an  unlawful  use  of  it,  as  by  working  a  team 
distrained,  or  killing  a  sheep  which  has  been  impounded,  the 
owner  may  interfere  and  take  the  team  or  the  sheep  out  of 
the  distrainor's  possession  without  rendering  himself  liable  either 
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for  a  rescue  or  for  a  pound  breach.  Smith  v.  Wright,  6  Hurlst.  & 
Norm.,  821. 

SECTION  XIII. 

"WATER,  WATERCOURSES    AND    FISHERIES. 

The  injuries  which  may  be  done  in  relation  to  water,  water- 
courses or  fisheries  are  sometimes  such,  that  an  action  of  trespass 
will  lie,  and  in  others,  they  are  such  as  fall  within  the  definition  of 
nuisance.  Ante,  752.  In  a  work  like  the  present,  it  is  of  little  conse- 
quence under  what  title  the  subject  is  arranged,  since  the  review 
of  the  cases  must  necessarily  be  brief. 

Running  streams  may  be  either  public  or  private  property. 
Where  the  stream  is  so  diminutive  in  its  natural  state  that  it  is 
not  bootable,  or  in  other  words,  cannot  be  used  for  the  purposes 
of  transportation  of  property,  it  is  a  private  stream  and  the  sub- 
ject of  private  ownership.  A  watercourse  consists  of  bed,  banks 
and  water;  yet  the  water  need  not  flow  continually,  and  there  are 
many  watercourses  which  are  sometimes  dry.  There  is,  however, 
a  distinction  to  be  taken  in  law  between  a  regular  flowing  stream 
of  water,  which  at  certain  seasons  is  dried  up,  and  those  occa- 
sional bursts  of  water,  which,  in  times  of  freshet,  or  melting  of  ice 
and  snow,  descend  from  the  hills  and  inundate  the  country. 

The  word  land,  comprehends  in  legal  contemplation,  any 
ground,  soil  or  earth  whatsoever,  such  as  meadows,  pastures, 
woods,  moors,  waters,  marshes,  furzes  and  heath.  1  Co.  Inst.  4, 
"It  is  observable  that  water  is  here  mentioned  as  a  species  of 
land,  which  may  seem  a  kind  of  solecism,  but  such  is  the  language 
of  the  law;  and  therefore,  I  cannot  bring  an  action  to  recover  a 
pool  or  other  piece  of  water  by  the  name  of  'water'  only,  either 
by  calculating  its  capacity,  as  for  so  many  cubical  yards,  or  by 
superficial  measure  for  twenty  acres  of  water,  or  by  general 
description,  as  for  a  pond,  a  watercourse,  or  a  rivulet;  but  I  must 
bring  my  action  for  the  land  which  lies  at  the  bottom,  and 
must  call  it  twenty  acres  of  land  covered  with  water.  For  water 
is  a  movable  wandering  thing,  and  must  of  necessity  continue 
common  by  the  law  of  nature.  So,  that  I  can  only  have  a  tem- 
porary, transient,  usufructuary  property  therein ;  wherefore,  if  a 
body  of  water  runs  out  of  my  pond  into  an  other  man's,  I  have 
no  right  to  reclaim  it.  Bu|;  the  land  which  that  water  covers  is 
permanent,  fixed  and  immovable,  and  therefore,  in  this  I  may 
have  a  certain  substantial  property  of  which  the  law  will  take 
notice."  2  Bla.  Com.,  18.  Such  being  the  distinction  between 
"land"  and  "water"  in  legal  signification,  let  us,  somewhat 
minutely,  inquire  respecting  the  nature  of  the  right  to  the  use  and 
enjoyment  of  running  water,  possessed  by  a  riparian  proprietor. 
The  owners  of  watercourses  are  denominated  by  the  civilians 
riparian  proprietors,  and  the  use  of  the  same  significant  and  con- 
venient term  is  now  fully  introduced  into  the  common  law.  The 
soil  of  the  bed  of  the  stream  itself,  and  consequently  of  the  water, 
may  and  most  frequently  is  divided  between  two  opposite  ripa- 
rian owners,  that  is,  the  land  on  one  side  of  the  stream  may  be 
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owned  by  one  person,  while  the  land  on  the  opposite  side  is  owned 
by  an  other.  When  such  is  the  case,  each  proprietor  owns  to  the 
middle,  or  to  what  is  called  the  thread  of  the  stream,  as  it  is 
expressed  in  Latin,  usque  adfilum  aquae.  There  is  but  one  differ- 
ence between  the  case  of  a  stream  which  runs  through  a  man's 
land,  and  that  in  which  the  stream  runs  by  the  side  of  it ;  in  the 
former  case  he  owns  the  whole,  and  in  the  latter  but  one-half. 
Where  land  or  a  mill  site  is  sold  and  conveyed  as  being  bounded 
by  a  watercourse,  the  watercourse  to  the  thread  of  the  stream  is 
included.  But  where,  in  a  deed,  the  land  is  described  as  extending 
to  the  lank  of  a  creek,  the  grantee  does  not  take  title  to  its  center; 
nor  is  he  limited  to  the  bank  at  high  water  mark.  Such  a  descrip- 
tion includes  the  land  to  the  margin  of  the  stream  at  low  water. 
Halsey  v.  McCormick,  3  Kern.,  296;  Starr  v.  Child,  5  Denio,  599. 

Flowing  water,  it  has  been  observed,  as  well  as  light  and  air, 
is  in  one  sense  publici  juris,  or  public  property.  It  is  a  boon  from 
providence  to  all,  differing  from  the  other  elements,  however,  in 
its  mode  of  enjoyment.  Light  and  air  are  diffused  in  all  di- 
rections, while  flowing  water  is  diffused  in  some  particular 
directions  only.  When  property  was  established,  each  one  had 
the  right  to  enjoy  the  light  and  air  diffused  over,  and  the  water 
flowing  through  the  portion  of  soil  belonging  to  him ;  the  property 
in  the  water  itself  was  not  in  the  proprietor  of  the  land  through 
which  it  passed,  but  only  the  use  of  it  as  it  passed  along,  for  the 
enjoyment  of  his  property,  and  as  incidental  to  it.  Whether 
the  right  to  natural  streams  be  exjurae  naturae,  that  is,  by  the 
laws  of  nature,  or  by  acquiescence  and  the  presumed  grant 
of  neighbors,  the  rule  is,  that  prima  facie,  the  proprietor  of  each 
bank  of  a  stream  is  proprietor  of  half  of  the  land  covered  by  the 
stream,  out  there  is  no  property  in  the  water.  Every  proprietor 
has  an  equal  right  to  use  the  water  which  flows  in  the  stream, 
and  consequently  no  proprietor  can  have  the  right  to  use  the 
water  to  the  prejudice  of  any  other  proprietor. 

Diverting  water  of  streams,  &c.~]  Without  the  consent  of  the 
other  proprietors  who  may  be  affected  by  his  operations,  no  pro- 
prietor can  either  diminish  the  quantity  of  water  which  would 
otherwise  descend  to  the  proprietors  below,  nor  throw  the  water 
back  upon  the  proprietors  above.  Wright  v.  Howard,  1  Sim.  &  Stu. 
203;  Mason  v.  Hill,  3  Barn.  &  Ad.,  312,  313;  8.  C,  5  Id.,  1;  Ac- 
ton v.  Blundell,  12  Mees.  &  Wels.,  349.  Subject  to  such  re- 
strictions, however,  each  riparian  owner  is  entitled  to  the  usufruct 
of  the  stream  for  all  reasonable  purposes,  such  as,  to  drink,  to 
water  his  cattle,  or  to  turn  his  mill ;  and  each  of  such  owners  has 
a  remedy  for  an  infringement  of  his  right. 

Aqua  currit  et  debet  currere,  ut  currere  solebat.  Water  runs,  and 
ought  to  run  as  it  has  used  to  run.  That  is,  water  runs  naturally, 
and  it  ought  to  be  permitted  thus  to  run,  so  that  all  through  whose 
lands  it  runs  may  enjoy  the  privilege  of  using  it.  The  owner  of 
land  is  entitled  to  the  use  of  a  stream  of  water  which  has  been 
accustomed  from  time  immemorial  to  flow  through  it.     A  person 
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through  whose  farm  a  stream  naturally  flows,  is  entitled  to  have 
the  whole  pass  through  it,  though  he  may  not  require  the  whole 
or  any  part  of  it  for  the  use  of  machinery.  Grooker  v.  Bragg,  10 
Wend.,  260.  Where  the  water  of  a  river  is  divided  by  an  island, 
so  that  only  one-fourth  of  the  stream  descends  on  one  side  of  the 
island,  and  the  residue  on  the  other,  the  owner  of  the  shore  where 
the  largest  quantity  of  water  flows,  is  entitled  to  the  use  of  the 
whole  of  the  water  flowing  there ;  and  the  owner  of  the  other 
shore  has  no  right  to  place  obstructions  at  the  head  of  the  island 
for  the  purpose  of  causing  one-half  of  the  stream  to  descend  on 
his  side  of  the  river.  lb.  Nor  can  the  owner  of  the  shore  where 
the  smallest  quantity  flows,  require  the  other,  in  the  use  of  the 
water  for  hydraulic  purposes,  to  keep  up  a  tight  and  secure  dam  ; 
and  if  such  other  owner  can  avail  himself  of  the  natural  ad- 
vantages afforded  by  his  site,  without  any  dam,  or  with  an  im- 
perfect one,  he  is  at  liberty  to  do  so.  lb. 

Where  a  spring  of  water  rises  to  the  surface  of  the  earth,  upon 
the  land  of  one  person,  from  which  it  runs  in  a  stream  upon  the 
lands  of  an  other,  the  owner  of  the  land  where  the  stream  rises, 
may  use  the  water  reasonably  for  his  domestic,  agricultural,  and 
manufacturing  purposes ;  but  he  has  no  right  to  divert  the  stream 
from  its  natural  channel,  although  the  entire  waters  of  the 
stream  are  not  more  than  sufficient  for  his  domestic  uses,  for  his 
cattle,  and  for  the  irrigation  of  his  land.  Arnold  v.  Foot,  12  Wend., 
330.a  In  one  case,  the  plaintiff  had  immemorially  enjoyed  the 
benefit  of  irrigating  his  meadows  with  the  waters  of  a  certain 
stream,  subject,  however,  to  the  right  of  a  mill  above,  to  detain 
the  waters  for  the  use  of  the  mill;  and,  although  the  natural  flow 
of  the  stream  was  prevented  by  the  exercise  of  the  miller's  right, 
the  waters  came  down  at  such  times  that  the  plaintiff  was  enabled 
to  irrigate  his  meadows  effectually.  But,  of  late,  the  defeudant 
had,  for  the  purpose  of  irrigating  his  own  adjacent  land,  from 
time  to  time  diverted  the  water  after  it  had  passed  the  mill,  and 
before  it  reached  the  plaintiff's  meadows;  and,  although  it  did 
not  appear  that  the  quantity  of  water  which  ultimately  reached 
the  plaintiff's  meadows,  was  thereby  sensibly  diminished,  yet  the 
effect  was  that  the  water  was  detained  by  the  process  of  irrigation, 
and  did  not  arrive  till  so  late  in  the  day  that  the  plaintiff  was 
deprived  of  the  power  to  use  it  fully ;  and  it  was  held  that  this 
detention  of  the  water  was  a  use  of  it  which  was  in  its  character 
necessarily  injurious  to  the  natural  rights  of  the  plaintiff  as  a  ri- 
parian proprietor,  and  a  ground  of  action.  Sampson  v.  Hoddinott, 
1  J.  Scott,  N.  S.  590,  612.  Iu  such  a  case,  it  is  not  necessary  to 
show  actual  damage  to  the  plaintiff's  reversionary  interest,  where 
the  premises  are  occupied  by  a  tenant ;  it  is  enough  to  show  an 
obstruction  of  his  right,  and  such  obstruction  of  his  right  being 
shown,  the  law  will  infer  damage.  lb.  But  the  right  of  the 
riparian  proprietor  is  limited  to  natural  streams,  and  does  not 
attach  in  the  case  of  artificial  cuts  or  drains.  lb. 

Wait  100  (a)  NoTE  416- 


794  WATERCOURSES. 

Whether  a  riparian  proprietor  may  use  the  water  for  the  pur- 
poses of  irrigation,  if  he  again  returns  it  into  the  stream,  with  no 
other  diminution  than  that  caused  by  the  absorption  and  evapo- 
ration attendant  on  the  irrigation,  depends  on  the  circumstances 
of  each  particular  case.  And  in  an  action  by  the  plaintiffs,  the 
occupiers  of  a  water  grist  mill,  against  the  defendant,  a  riparian 
proprietor,  for  diverting  the  stream,  the  defendant  pleaded,  first, 
a  general  denial ;  and  further,  that  at  certain  periods  of  the  year, 
when  the  water  was  more  than  sufficient  for  use  of  the  mill,  the 
defendant  diverted  small  quantities  of  the  water  for  the  purpose 
of  irrigating  certain  closes  belonging  to  her  on  the  bank  of  the 
stream;  which  quantities  of  water,  except  that  which  was  ab- 
sorbed and  used  in  the  irrigation,  were  returned  into  the  stream 
above  the  mill ;  that  the  diversion  was  not  continuous,  but  inter- 
mittent ;  that  the  quantity  of  water  absorbed  and  lost  was  small 
and  "  inappreciable ; "  and  that  the  diversion  caused  no  damage 
to  the  plaintiffs'  mills.  At  the  trial,  it  was  proved  that  the  diver- 
sion was  not  continuous,  and  that  it  caused  no  diminution  of  the 
water  cognizable  to  the  senses.  On  the  issue  formed  by  the 
general  denial,  the  jury  found  for  the  defendant,  or  that  there 
was  no  sensible  diminution  of  the  water,  and  it  was  held  that  no 
action  could  be  maintained.  JEmbrey  v.  Owen,  6  Exch.,  353. 
The  right  to  have  a  stream  of  water  flow  in  its  natural  state, 
without  diminution  or  alteration,  is  an  incident  to  the  property 
in  the  land  through  which  it  flows ;  but  this  is  not  an  absolute 
and  exclusive  right  to  the  flow  of  all  the  water,  but  only  subject 
to  the  right  of  other  riparian  proprietors  to  the  reasonable  enjoy- 
ment of  it ;  and  consequently  it  is  only  for  an  unreasonable  and 
unauthorized  use  of  this  common  benefit  that  any  action  will 
lie.  lb. 

But  whenever  an  injury  is  done  to  a  right,  actual  perceptible 
damage  is  not  indispensable  as  the  foundation  of  an  action,  but 
it  is  sufficient  to  show  the  violation  of  the  right,  and  the  law  will 
presume  damages.  lb.,  ante,  793.  Where  there  are  several  mills 
on  a  stream,  the  owner  of  a  mill  above  has  no  right  to  divert  the 
stream  so  as  to  injure  an  other  mill  below  his,  even  when  such 
diversion  is  made  for  the  purpose  of  repairing  the  upper  mill. 
Van  Hoesen  v.  Coventry,  10  Barb.,  518.  And  if  such  repairs  can- 
not be  made  without  an  injurious  diversion  of  the  stream,  the 
consent  of  the  lower  proprietor  must  be  obtained,  or  the  upper 
proprietor  must  respond  to  him  in  damages.  lb. 

Diversions  of  subterranean  water,  &c]  The  owner  of  land  has  an 
unqualified  right  to  drain  it  for  agricultural  purposes,  in  order  to 
get  rid  of  mere  surface  water,  where  the  supply  of  water  is  merely 
casual,  and  its  flow  follows  no  regular  or  definite  course ;  and  a 
neighboring  proprietor  cannot  maintain  an  action  because  he  is 
thereby  deprived  of  such  water  which  would  otherwise  have 
come  to  his  land.  Batvstron  v.  Taylor,  11  Exch.,  369.  A  land- 
owner has  a  right  to  appropriate  surface  water  which  flows  over 
his  land  in  no  definite  channel,  although  the  water  is  thereby 
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prevented  from  reaching  a  water  course  which  it  previously  suu- 
plied.  Broadbent  v.  Ramsbottom,  Id.,  602. 

So,  too,  the  owner  of  a  farm  may  dig  a  ditch  to  drain  his  land, 
or  open  and  work  a  quarry  upon  it,  although  by  so  doing  he 
interrupts  one  of  the  under-ground  sources  of  a  spring  existing 
on  his  neighbor's  laud,  which  supplies  a  small  stream  of  water 
flowing  partly  through  the  land  of  each,  and  thereby  diminishes 
the  natural  supply  of  water,  to  the  injury  of  the  adjoining  pro- 
prietor. Ellis  v.  Duncan,  21  Barb.,  230.a  The  owner  of  an  ancient 
mill  on  a  stream,  has  no  right  of  action  against  an  owner  of  land 
adjacent,  who  digs  a  deep  well  on  his  land,  and  thereby  diverts 
the  under-ground  waters,  not  known  to  be  formed  into  a  stream 
flowing  in  a  defined  channel,  which  otherwise  would  have  per- 
colated into  the  stream,  although  the  land  owner  does  not  use 
the  water  for  purposes  connected  with  his  land,  but  pumps  it  up 
and  carries  it  off  iu  pipes,  to  supply  persons  resident  in  the 
neighborhood,  many  of  whom  had  no  right  as  owners  to  the  use 
of  the  water  at  all.  Chasemore  v.  Richards,  5  Hurlst.  &  Norm, 
982  ;  S.  C  2  Id.,  168.b  So  the  owner  of  land  through  which  water 
flows  in  a  subterraneous  course,  has  no  right  or  interest  in  it 
which  will  enable  him  to  maintain  an  action  against  a  land  owner, 
who,  in  carrying  on  mining  operations  in  his  own  land  in  the 
usual  manner,  drains  away  the  water  from  the  land  of  the  first 
mentioned  land  owner,  and  leaves  his  well  dry.  Acton  v.  Blundell, 
12  Mees.  &  Wels.,  324,  349,  350 ;  and  see  Smith  v.  Kmrick,  7 
Man.,  Grang.  &  Scott,  515,  566. 

There  is  a  material  difference  in  relation  to  the  rights  of  parties 
which  depends  upon  the  circumstances  of  the  particular  case. 
The  right  of  a  lower  proprietor  to  enjoy  the  use  of  water  which 
flows  from  the  higher  adjoining  lands  in  a  defined  stream,  how- 
ever small,  has  been  already  explained,  ante,  793.  But,  where 
the  water  which  flows  from  one  man's  land  on  to  the  lands  of  an 
other  is  mere  surface  water,  which  does  not  flow  iu  a  defined 
stream  or  channel,  or  where  it  is  in  the  nature  of  under-ground 
springs,  streams  or  watercourses,  no  action  will  lie  against  any 
person  who  owns  land,  and  so  uses  it  that  it  cuts  off  or  destroys 
the  flow  of  such  water  to  the  lands  of  the  plaintiff,  as  it  had  been 
accustomed  to  do.  Acton  v.  Blundell,  12  Mees.  &  Wels.,  349,  350, 
per  Tendal,  Ch.  J.  The  ground  and  origin  of  the  law  which 
governs  streams  running  in  their  natural  course  would  seem  to 
be  this,  that  the  right  enjoyed  by  the  several  proprietors  over 
which  the  flow  is,  and  always  has  been  public  and  notorious;  that 
the  enjoyment  has  beeu  long  continued,  in  ordinary  cases,  indeed, 
time  out  of  mind  and  uninterrupted,  each  man  knowing  what  he 
receives  and  what  has  always  been  received  from  the  higher  lands, 
and  what  he  transmits  aud  what  has  been  always  transmitted  to 
the  lower.  lb. 

But  in  the  case  of  a  well  sunk  by  a  proprietor  in  his  own  land, 
the  water  which  feeds  it  from  a  neighboring  soil  does  not  flow 
openly  in  the  sight  of  the  neighboring  proprietor,  but  through  the 

(a)  Note  417.         (6)  Note  418. 
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hidden  veins  of  the  earth  beneath  its  surface;  no  man  can  tell 
what  changes  these  underground  sources  have  undergone  in  the 
progress  of  time,  it  may  well  be,  that  it  is  only  yesterday's  date, 
that  they  first  took  the  course  and  direction  which  enabled  them 
to  supply  the  well;  again,  no  proprietor  knows  what  portion  of 
water  is  taken  from  beneath  his  own  soil,  how  much  he  gives 
originally,  or  how  much  he  transmits  only,  or  how  much  he 
receives,  on  the  contrary,  until  the  well  is  sunk,  and  the  water 
collected  by  draining  into  it,  there  cannot  properly  be  said  with 
reference  to  the  well,  to  be  any  flow  of  water  at  all.  lb. 

Obstruction  of  water,  &c]  An  action  for  the  diversion  of  a 
watercourse,  is  grounded  on  the  deprivation  of  water,  and  hence, 
if  the  party  complaining  is  deprived  of  the  water  by  any  other 
means,  the  law  will  give  a  remedy.  It  is  as  illegal  to  detain  water 
unreasonably,  as  it  is  to  divert  it,  for,  though  all  persons  have  an 
equal  right  to  erect  hydraulic  works  on  their  own  land,  yet  they 
mast  so  construct  them,  and  so  use  the  water,  that  all  persons 
below  may  participate,  without  interruption,  in  the  enjoyment  of 
the  water. 

If  a  mill  owner  of  an  upper  mill  shuts  down  his  gates,  and 
detains  the  water  for  an  unreasonable  time,  and  thus  deprives  a 
lower  mill  owner  of  a  fair  participation  of  the  benefits  of  the 
stream,  he  is  answerable  therefor  in  damages.  Merritt  v.  Brin- 
kerhoff,  17  Johns.,  306,  321,  322.  The  court  said:  "The  com 
nion  use  of  the  waters  of  a  stream,  by  persons  having  mills 
above,  is  frequently  if  not  generally  attended  with  damage  and 
loss  to  the  mills  below ;  but  that  is  incident  to  that  common 
use,  and,  for  the  most  part  unavoidable.  If  the  injury  is  trivial, 
the  law  will  not  afford  redress ;  because  every  person  who  builds 
a  mill  does  it  subject  to  this  contingency.  The  person  owning 
an  upper  mill  on  the  same  stream,  has  a  lawful  right  to  use  the 
water,  and  may  apply  it  in  order  to  work  his  mills  to  the  best 
advantage,  subject,  however,  to  this  limitation,  that  if,  in  the 
exercise  of  this  right,  and  in  consequence  of  it,  the  mills  lower 
down  the  stream  are  rendered  useless  and  unproductive,  the  law, 
in  that  case,  will  interpose  and  limit  this  common  right,  so  that 
the  owners  of  the  lower  mill  shall  enjoy  a  fair  participation  ;  and 
if,  thereby  the  owners  of  the  upper  mill  sustain  a  partial  loss  of 
business  and  profits,  they  cannot  justly  complain,  for  this  rule 
requires  of  them  no  more  than  to  conform  to  the  principle  upon 
which  their  right  is  founded.  It  cannot,  then,  be  admitted,  that 
the  defendants  may  use  the  water  as  they  please,  because  they 
have  a  right  to  a  common  use,  although  their  works  may  require 
all  the  water,  in  order  to  derive  the  greatest  profit.  The  plain- 
tiffs' rights  must  be  regarded;  they  must  participate  in  the 
benefits  of  the  stream,  to  a  reasonable  extent,  although  the  de 
fendants'  profits  may  be  thereby  lessened.  If  the  defendant 
insist  on  the  unrestricted  use  of  the  water,  and  appropriate  it 
accordingly,  and  this  proves  destructive  to  the  mills  below,  the 
law  in  that  case  allows  the  party  injured  a  compensation  in 
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damages,  to  the  extent  that,  under  all  circumstances,  shall  be 
considered  an  equivalent.  In  that  event,  the  plaintiffs  receive 
no  more  than  they  would  have  realized  by  their  business,  had  the 
defendants  permitted  the  water  to  flow  in  a  reasonable  manner." 

The  flow  of  water  in  a  stream  may  be  injuriously  affected  in 
other  ways  than  by  merely  building  a  dam  above  on  the  stream 
and  thus  detaining  the  water.  And  where  a  person  built  a  tan- 
nery on  a  stream,  above  a  grist  mill,  and  in  the  exercise  of  his 
business  as  a  tanner,  he  threw  large  quantities  of  ground  tan 
bark  into  the  stream,  which  floated  down  into  the  grist  mill 
pond,  and  filled  the  race,  got  into  the  flume,  and  injured  the 
owner  of  the  grist  mill  by  impeding  its  operations ;  this  was  held 
actionable.  Thomas  v.  Braclcney,  17  Barb.,  654. 

So  the  owner  of  land,  through  which  a  stream  passes,  has  no 
right  to  make  such  a  use  of  it  as  to  send  it  down  to  an  owner 
below  poisoned  or  corrupted.  The  water  may  be  used  in  connec- 
tion with  a  tan  yard  or  bark  mill,  if  so  much  only  is  taken  away 
as  is  necessary  for  this  purpose ;  but  the  residue  cannot  legally 
be  soiled  by  an  admixture  with  foreign  substances,  to  the  injury 
of  a  proprietor  below.  Magor  v.  Ghadwick,  11  Ad.  &  E.,  571 ; 
Howell  v.  McCoy,  3  Eawle,  256.a 

Any  person  who  is  interested  in  the  use  and  enjoyment  of  the 
water  of  a  running  stream,  is  entitled  to  maintain  an  action  for 
any  special  injury  which  he  may  sustain  from  the  corruption  of 
the  water  by  any  other  person  directly  or' indirectly,  whatever 
m;iy  be  the  cause,  the  pretense,  or  the  occasion.  Garhart  v. 
Auburn  Gas  Light  Go.,  22  Barb.,  297,  312. 

In  the  case  last  cited,  the  plaintiffs  were  carpet  manufacturers, 
and  they  occupied  premises  which  were  situated  on  a  river  whose 
waters  they  had  a  right  to  use,  and  they  did  use  them  for  the 
purpose  of  supplying  their  works.  The  defendants  were  gas 
manufacturers,  and  their  works  were  situated  upon  and  near  the 
river,  but  above  the  plaintiffs'  works.  The  defendants,  in 
operating  their  works,  permitted  quantities  of  noxious  and  of- 
fensive substances  and  materials,  and  certain  tarry  and  oily  sub- 
stances, to  flow  from  their  gas  works  into  the  river;  and  these 
substances  mingled  with  the  water  and  adulterated  it  as  it  flowed 
to  the  plaintiffs'  works  and  injured  the  wool  and  other  materials 
used  by  them  in  their  business,  and  this  was  held  to  be  an  injury 
for  which  an  action  could  be  maintained  by  the  plaintiffs.  And 
it  was  held  that  it  constituted  no  defense  to  show  that  the  ground 
on  which  the  gas  works  stood  was  incompact  and  porous,  and 
that  it  was  percolated  by  the  waters  of  the  river  without  the 
agency  or  fault  of  the  defendants.  It  has  long  been  settled  that 
a  glove  or  mitten  manufacturer  or  leather  dresser  is  liable  to  an 
action  if  he  builds  his  lime  pits  or  vats  so  near  a  stream  as  to 
corrupt  the  water  to  the  injury  of  a  proprietor  lower  down  the 
stream.  Tear  Book,  Hen.  2,  0.  6.  So  the  erection  of  a  cess  pool 
so  near  a  well  as  to  contaminate  the  water  therein,  is  actionable. 
Norton  v.  Scholefield,  9  Mees.  and  Wels.,  665.     So  the  erection  of 
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a  tan  yard  has  been  held  to  be  actionable,  if  it  has  the  effect  oi 
rendering  the  water  of  a  stream  unwholesome,  whether  the  ripa- 
rian proprietor  below  uses  it  for  distillation,  or  for  culinary  or 
domestic  purposes.  Hotvell  v.  McCoy,  3  Eawle,  256. 

Flowing  lands  above.']  The  law  does  not  permit  mill  owners  or 
other  riparian  proprietors,  to  use  a  water  course  in  such  a  manner 
as  to  inundate  or  overflow  the  lauds  of  other  riparian  proprietors 
or  land  owners  whose  lands  are  situated  above  on  the  stream. 

Where  a  mill  owner  below  has  had  the  use  of  water  in  his  pond 
at  a  certain  height  for  twenty  years  or  upwards,  a  grant  for  using 
it  at  that  height  will  be  presumed ;  bat  there  is  no  presumption 
that  it  may  be  used  in  a  different  manner  by  raising  the  height 
of  the  water.  Stiles  v.  Hooker,  7  Cow.,  266.  And  if  the  mill 
owuex  repairs  his  dam,  which  has  kept  the  water  at  such  certain 
height,  so  that  the  water  is  raised  to  a  greater  height  than  for- 
merly, and  so  as  to  flow  lands  above  which  were  not  flowed  before 
the  repairs,  he  will  be  liable  to  an  action  for  the  resulting  damages 
to  the  injured  party.  lb.  This  is  the  rule  even  where  the  dam 
was  not  made  any  higher  by  the  repairs,  but  was  so  repaired  as 
to  raise  the  general  level  of  the  water;  for,  in  such  cases,  the 
question  is  as  to  the  height  of  the  water,  not  as  to  the  height  of 
the  dam.  lb.    Marcly  v.  Shults,  2  Tiff.,  346. 

But  where  a  mill  owner  has  built  a  dam  and  maintained  it  at  a 
certain  height  for  more  than  twenty  years,  and  the  water  has  also 
been  kept  up  to  a  certain  height  for  that  length  of  time,  such 
mill  owner  may  repair  his  dam  so  as  to  make  it  tighter,  although 
the  effect  may  be  to  keep  the  water  more  constantly  at  the  upper 
level.  Hynds  v.  Schidtz,  39  Barb.,  600;  Oowell  v.  Thayer,  5  Mete, 
253,  259.  Merely  making  the  dam  more  firm  and  tight  than  it  was 
before,  so  as  to  enable  the  mill  owner  to  enjoy  the  full  benefit  of 
his  water  privilege,  will  not  create  a  liability  for  damages  to  the 
owners  of  lands  above,  provided  the  water  is  not  raised  so  as  to 
overflow  lands  which  were  not  previously  covered.  lb. 

Flooding  lands  below.]  The  same  principle  which  forbids  one 
man  to  flow  the  lands  of  his  neighbor  above  him  on  a  stream,  is 
equally  efficient  to  prohibit  him  from  unlawfully  flooding  hi 
neighbor's  lands  below  him  on  the  stream. 

The  law  permits  the  erection  of  dams  upon  streams  for  the 
various  purposes  and'  necessities  of  life,  such  as  the  working  of 
mills,  manufactories  and  the  like,  as  well  as  for  other  lawful  uses. 
And  in  the  exercise  of  such  rights,  it  must  necessarily  happen 
that  the  usual  course  of  the  stream  will  be  at  times  retarded  or 
entirely  stopped,  while  at  other  times  the  flow  of  water  will  be 
greater  than  the  natural  stream.  But  when  the  injury  does  not 
exceed  that  which  results  from  a  proper  use  of  the  water  for  such 
lawful  purposes,  the  party  sustaining  an  injury  therefrom,  must 
submit  to  it  without  complaint,  since  the  law  will  not  give  any 
redress;  and  one  reason  is,  because  the  public  advantage  derived 
from  such  structures,  more  than  outweighs  the  injury  sustained 
by  a  private  citizen.     But,  an  other  reason  is  equally  sufficient, 
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which  is,  that  every  ripariarf  owner  takes  his  land  subject  to  the 
right  of  every  person  on  the  stream  to  use  the  water  in  a  proper 
manner,  and  at  proper  times.  But,  this  rule  does  not  extend  to 
the  length  of  permitting  every  riparian  owner  to  use  or  abuse  this 
privilege  in  whatever  manner  he  may  see  fit  to  do.  For,  if  a  mill 
owner  shuts  his  gates  and  detains  the  water  until  it  accumulates 
in  large  quantities,  and  he  afterwards  permits  or  causes  it  to  be 
discharged  in  large,  unusual  and  unreasonable  quantities,  so  as  to 
injure  a  mill  owner  below,  or  so  as  to  flood  the  lands  of  a  land 
proprietor  lower  down  on  the  stream,  he  will  be  liable  to  an 
action  for  the  damages  sustained  by  the  injured  party.  M&rritt  v. 
Brinkerhoff,  17  Johns.,  306;  ante,  796. 

The  right  to  build,  maintain,  and  use  a  dam,  is  not  merely  re- 
stricted to  the  point  of  requiring  it  to  be  properly  used ;  but  the 
law  also  requires  that  the  dam  itself  shall  be  so  constructed  that 
it  shall  be  safe  and  sufficient  for  the  purpose  intended.  And  the 
degree  of  care  which  a  party  is  bound  to  use  in  the  construction 
of  a  dam,  is  in  proportion  to  the  extent  of  the  injury  which  will 
be  likely  to  result  to  other  persons  in  case  the  dam  should  prove 
insufficient.  Mayor,  &c,  of  New  York  v.  Bailey,  2  Denio,  433;  8. 
C,  3  Hill,  531.  It  is  not  enough  that  it  is  so  constructed  as  to  be 
sufficient  to  resist  ordinary  floods ;  for,  if  the  stream  is  occasion- 
ally subject  to  great  freshets,  those  must  also  be  guarded  against. 
It.  Such  a  measure  of  prudence  is  required,  as  a  discreet  person 
would  use  if  the  whole  risk  were  his  own.  It. 

Individuals  who  own  the  bed  and  both  banks  of  a  stream 
which  is  not  navigable,  have  a  right  to  build  a  dam  and  embank- 
ment across  it,  and  as  high  as  they  please,  subject  to  the  restric- 
tion which  the  law  imposes  upon  all  persons  to  so  use  their  own 
property  as  not  to  injure  their  neighbor,  with  the  qualifications 
and  limitations  incident  to  that  rule  of  property.  Pixley  v.  Clark, 
32  Barb.,  268,  272,  276.  And  though  a  land  owner  who  builds 
such  a  dam  is  liable  to  any  one  whose  property  is  injured  by  the 
leakage  or  percolation  of  water  through  or  over  the  embankment 
or  dam,  if  it  overflows  the  lands  of  an  other,  because  it  is  his 
duty  to  build  it  of  such  materials  as  will  not  permit  such  leakage ; 
yet  he  is  not  liable  for  such  leakage  or  percolation  of  the  water 
as  results  from  the  porousness  of  the  soil  below  the  dam  or  em- 
bankment, if  the  water  thus  percolates  or  filters  through  the  soil 
below  the  dam  or  embankment  when  that  has  been  left  undis- 
turbed by  the  erection  of  the  dam.  It.  A  party  is  liable  for 
any  defect  in  his  artificial  erections  which  might  have  been 
remedied  by  reasonable  care  and  skill,  but  not  for  any  defects  in 
the  natural  banks  of  a  stream.  It. 

Back  water  upon  a  mill  ahove.~]  The  principle  of  law  which 
forbids  flowing  lands  above  on  a  stream,  ante,  798,  is  equally 
applicable  to  the  case  of  causing  water  to  set  or  flow  back  so  as 
to  injure  a  mill  above.  And  it  is  frequently,  if  not  generally  the 
case,  that  greater  injury  results  to  a  mill  above  than  the  mere 
injury  to  lands  situated  there.     "Without  the  consent  of  the 
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other  proprietors,  who  may  be  affected  by  his  operations,  no  pro- 
prietor can  either  diminish  the  quantity  of  water  which  would 
descend  to  the  owner  below,  nor  throw  the  water  back  upon  the  pro- 
prietors above.  Every  proprietor  who  claims  either  to  throw  the 
water  back  above,  or  to  diminish  the  quantity  which  is  to  descend 
below,  must,  in  order  to  maintain  his  claim,  either  prove  an  actual 
grant  or  license  from  the  proprietors  affected  by  his  operations,  or 
must  prove  an  uninterrupted  enjoyment  of  twenty  years."  Leach, 
V.  Ch.,  Wright  vs.  How,  1  Sim.  &  Stu.,  203. 

Whenever  a  mill  owner  or  a  land  proprietor  below,  builds  a  dam 
which  raises  the  watercourse  so  as  to  cause  the  wheels  of  a  mill 
above  to  be  stopped  or  materially  impeded  in  their  operation,  an 
action  may  be  maintained  against  the  party  causing  the  injury.  In 
one  case,  the  court  said :  "  Any  impediment  in  the  stream,  caused 
by  the  defendant's  dam,  by  which  the  plaintiff's  mill  is  stopped 
from  grinding  in  an}'  state  of  the  water,  or  made  to  grind  slower 
or  worse  than  it  otherwise  would,  is  an  injury  for  which  the  plaint- 
iff would  be  entitled  to  damages."  Butz  v.  Ihrie,  1  Eawle,  218; 
and  see  Stiles  v.  Hooker,  7  Cow.,  266 ;  Hodges  v.  Raymond,  9  Mass., 
316;  Sumner  v.  Tilesion,  7  Pick.,  198."  The  question  whether  the 
water  in  a  stream  sets  or  flows  back  so  as  to  injure  a  mill  above,  is 
always  a  question  of  fact,  to  be  determined  from  the  evidence  in 
the  case.  And  such  questions  frequently  afford  scope  for  the  exer- 
cise of  a  high  degree  of  skill  and  experience  in  matters  of  natural 
science  and  philosophy. 

Fish  and  Game  Laws.']  Recent  statutes  of  importance  take  the 
place  of  the  statutes  in  the  text.     See  Vol.  2,  1263,  etc. 

%  1.  No  person  shall  kill,  or  pursue  with  intent  to  kill,  any 
moose  or  wild  deer,  save  only  during  the  months  of  August, 
September,  October,  November  and  December,  or  shall  expose 
for  sale,  or  have  in  his  or  her  possession,  any  green  deer  skin  or 
fresh  venison,  save  only  in  the  months  aforesaid,  and  also  in  the 
month  of  January  and  the  first  fifteen  days  in  the  month  of  Feb- 
ruary ;  and  no  person  shall  kill,  or  pursue  with  intent  to  kill,  any 
deer  in  the  counties  of  Kings,  Queens  and  Suffolk,  for  the  term 
of  five  years  from  the  passage  of  this  act,  and  thereafter  only  in 
the  month  of  November.  In  which  last  mentioned  month,  it  shall 
be  lawful  for  any  person  who  may,  from  year  to  year,  be  permit- 
ted in  writing,  by  a  justice  of  the  peace  of  any  town  in  the  last 
named  county,  to  pursue  and  kill  deer  in  such  town.  The  person 
receiving  such  permission,  shall  pay  to  the  justice  ten  dollars 
therefor,  which  amount  shall  be  paid  over  to  the  overseers  of  the 
poor  of  such  town  for  the  benefit  of  the  poor  thereof.  As  amended, 
Laws  of  1864,  ch.  426,  sec.  1. 

§  2.  No  person  shall  at  any  time  kill  any  wild  fawn,  during 
the  period  when  such  fawn  is  in  its  spotted  coat,  or  expose  for 
sale,  or  have  in  his  or  her  possession  any  spotted  wild  fawn  skin. 

g  3.   No  person  shall  hunt  or  pursue  moose  or  deer  with  any 

(a)  Note  420. 
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iog,  in  the  counties  of  Clinton,  Franklin,  St.  Lawrence,  Jefferson, 
Lewis,  Herkimer,  Hamilton,  Essex,  Warren,  Fulton  and  Sara- 
toga, save  during  the  month  of  October ;  and  no  person  shall  in 
like  manner  hunt  or  pursue  any  moose  or  deer  in  any  of  the 
other  counties  of  this  state,  save  during  the  month  of  November 
in  each  year. 

§  4.  No  person  shall  kill  or  catch,  or  discharge  any  firearm  at 
any  wild  pigeon  while  in  any  nesting  ground,  or  break  up  or  in 
any  manner  disturb  such  nesting  ground,  or  the  nests  of  birds 
therein,  or  discharge  any  firearm  at  any  distance  within  one 
mile  of  such  nesting  place. 

<§  5.  Any  person  violating  the  foregoing  provisions  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  likewise  be 
liable  to  a  penalty  of  fifty  dollars. 

§  6.  No  person  shall  at  any  time,  within  this  state,  kill  or  trap, 
or  expose  for  sale,  or  have  in  his  possession,  after  the  same  is 
killed,  any  eagle,  fish  hawk,  night  hawk,  whippoorwill,  finch, 
thrush,  lark,  sparrow,  wren,  martin,  swallow,  tanager,  oriole, 
woodpecker,  bobolink,  or  any  other  harmless  bird  or  any  song 
bird ;  or  kill,  trap,  or  expose  for  sale  any  robin  or  starling,  save 
during  the  months  of  October,  November  and  December;  nor 
destroy  or  rob  the  nests  of  any  wild  birds  whatever,  under  a  pen- 
alty of  five  dollars  for  each  bird  so  killed,  trapped,  or  exposed  for 
sale,  and  for  each  nest  destroyed  or  robbed.  This  section  shall 
not  apply  to  any  person  who  shall  kill  or  trap  any  bird  for  the 
purpose  of  studying  its  habits  or  history,  or  having  the  same 
stuffed  and  set  up  as  a  specimen. 

§  7.  No  person  shall  at  any  time  within  ten  years  from  the  pass- 
age of  this  act,  kill  any  pinnated  grouse,  commonly  called  the 
prairie  fowl,  under  a  penalty  of  ten  dollars  for  each  bird  so  killed. 

§  8.  No  person  shall  kill,  or  have  in  his  or  her  possession,  or 
expose  for  sale,  any  woodcock,  between  the  first  day  of  January 
and  the  fourth  day  of  July  in  each  year ;  or  any  ruffled  grouse, 
commonly  called  partridge,  between  the  first  day  of  January  and 
the  first  day  of  September;  or  any  quail,  sometimes  called  Vir- 
ginia partridge,  between  the  first  day  of  January  and  the  twen- 
tieth day  of  October,  under  a  penalty  of  five  dollars  for  eacli  bird 
so  killed,  or  had  in  possession,  or  exposed  for  sale.a 

§  9.  No  person  shall  kill  any  wood  duck,  dusky  duck  (com- 
monly called  black  duck),  gray  duck  (commonly  called  summer 
duck),  or  teal  duck,  between  the  first  day  of  February  and  the 
first  day  of  August  in  each  year,  under  a  penalty  of  five  dollars 
for  each  bird  so  killed.  But  this  section  shall  not  apply  to  the 
waters  of  Long  Island  Sound  or  the  Atlantic  Ocean.b 

§  10.  No  person  shall  at  any  time,  or  in  any  place  within  this 
state,  with  any  trap  or  snare,  take  any  quail  or  ruffled  grouse, 
under  a  penalty  of  five  dollars  for  each  quail  or  grouse  so  trapped 
or  snared.  But  on  any  prosecution  under  this  section,  it  shall  be 
deemed  a  defense  to  prove  the  said  birds  to  have  been  taken  on 
laud  owned  by,  or  in  possession  of  the  defendant. 
Wait    101  (a-  b^    Amended>  vo1-  2> 1202- 
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g  11.  No  person  shall  place  in  any  fresh  water  stream,  lake  or 
pond,  in  which  there  are  fish,  any  lime  or  other  deleterious  sub- 
stance, with  intent  to  injure  fish ;  nor  any  drug  or  medicated  bait, 
with  intent  thereby  to  poison  or  catch  fish;  nor  place  in  any  pond 
or  lake  stocked  with  or  inhabited  by  trout,  pike  or  pickerel,  or 
sun  fish,  with  intent  to  destroy  such  trout.  Any  person  violating 
the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  in  addition  thereto,  and  in  addition  to  any 
damage  he  may  have  done,  be  liable  to  a  penalty  of  one  hundred 
dollars. 

g  12.  Every  person  building  or  maintaining  a  dam  upon  the 
rivers  emptying  into  Lake  Ontario,  the  river  St.  Lawrence  or 
Lake  Ohamplain,  which  dam  is  higher  than  two  feet,  shall  likewise 
build  and  maintain,  during  the  months  of  March,  April,  May, 
September,  October  and  November,  for  the  purpose  of  the  passage 
of  fish,  a  sluice  way  in  the  mid-channel,  at  least  one  foot  in  depth 
at  the  edge  of  the  dam,  and  of  proper  width,  and  placed  at  an 
angle  of  not  more  than  thirty  degrees,  and  extending  entirely  to 
the  running  water  below  the  dam,  which  sluice  way  shall  be  pro- 
tected on  each  side  by  an  apron,  at  least  one  foot  in  height,  to 
confine  the  water  therein. 

g  13.  No  person  shall  at  any  time,  with  intent  to  do  so,  catch 
any  speckled  brook  trout  or  speckled  river  trout,  with  any  device 
save  only  with  a  hook  and  line;  and  no  person  shall  catch  any 
such  trout,  or  have  any  such  trout  in  his  or  her  possession,  save 
only  during  the  months  of  March,  April,  May,  June,  July  and 
August,  under  a  penalty  of  five  dollars  for  each  trout  so  caught  or 
had  in  possession.  But  in  any  prosecution  under  this  section,  it 
shall  be  deemed  a  defense  that  the  trout  so  taken,  were  taken 
for  the  purpose  of  stocking  other  waters  therewith. 

§  14.  No  person  shall  take  or  have  in  possesion,  any  salmon 
trout  between  the  fifteenth  day  of  November  and  the  first  day  of 
February  in  each  year,  under  a  penalty  of  five  dollars  for  each 
fish  so  taken  and  had  in  possession. 

g  15.  No  person  shall  take,  or  have  in  possession  any  black 
bass  or  muscalonge,  between  the  first  day  of  January  and  the 
first  day  of  May,  under  a  penalty  of  five  dollars  for  each  fish  so 
taken  or  had  in  possession. 

g  16.  No  person  shall  take  any  fish  with  a  net,  spear  or  trap 
of  any  description  in  any  of  the  fresh  water  lakes,  ponds,  or  bays 
or  outlets  thereof,  or  streams  of  this  state,  or  within  the  jurisdic- 
tion of  this  state,  in  the  waters  of  Lakes  Ontario  and  Erie,  and 
the  St.  Lawrence  river,  during  the  months  of  January,  February, 
March,  April  and  May,  except  in  the  bays  lying  and  being 
between  the  mouth  of  Genesee  river  and  Cape  Vincent.  Any 
person  violating  the  provisions  of  this  section,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  in  addition,  be  liable  to  a 
penalty  of  five  dollars  for  each  fish  so  caught.  As  amended  Laws 
of  1863,  ch.  462,  §  1. 

g  17.  No  person  shall  at  any  time  fish  with  spear,  or  set  any 
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net,  trap,  wexr  or  pot,  with  intent  to  catch  fish  in  any  of  the  fol- 
lowing named  streams  and  lakes,  or  the  outlets  thereof,  or  in  the 
streams  emptying  therein,  at  any  distance  within  five  miles  from 
such  lakes,  to  wit:  Seneca  lake,  ISTatan water  or  Fish  lake  in 
Oswego  county;  Hemlock  lake  in  the  counties  of  Livingston 
and  Ontario ;  Crooked  lake  in  the  counties  of  Yates  and  Steuben ; 
Seneca  river;  Skeneateles  lake  in  the  counties  of  Onondaga 
and  Cayuga;  Cayuga  lake,  and  Chautauqua  lake,  Oayuta  lake 
in  the  county  of  Schuyler,  and  Fort  bay  in  the  county  of  Wayne ; 
the  Canandaigua  or  Clyde  river,  and  Great  Sodus  bay  in  the 
county  of  Wayne;  that  part  of  Croton  river  in  Westchester 
county  lying  between  the  Hudson  river  and  the  bridge  known 
as  Golden's  Bridge;  Fish  lake  and  Mud  lake  in  the  town  of 
Freedom  in  the  county  of  Cattaraugus;  Purcell's  pond  in  the 
town  of  Springwater  and  county  of  Livingston;  Black  lake  in 
the  county  of  St.  Lawrence ;  or  in  any  of  the  lakes  in  the  coun- 
ties of  Fulton,  Hamilton  or  Saratoga,  or  in  the  Sacandaga  river. 
But  suckers,  catfish,  eels,  white  fish,  shad  and  minnows,  are 
exempted  from  the  operation  of  this  and  the  last  two  sections. 
Any  person  violating  this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  in  addition  be  liable  to  a  penalty  of 
twenty-five  dollars  for  each  offense.  As  amended  Laws  of  1863, 
ch.  462,  §  2.a 

g  18.  No  person  shall  sell,  expose  for  sale  or  purchase  any  fish 
known  to  have  been  taken  contrary  to  the  three  last  sections  of 
this  act,  under  a  penalty  of  five  dollars  for  each  fish  so  sold,  or 
exposed  for  sale  or  purchased. 

§  19.  Any  person  trespassing  on  any  lands  for  the  purpose  of 
taking  fish  from  any  private  pond,  stream  or  spring,  after  public 
notice  on  the  part  of  the  owner  or  occupant  thereof,  or  of  said 
lands  not  to  so  trespass,  shall  be  deemed  guilty  of  trespass,  and 
in  addition  to  any  damages  recoverable  by  law,  shall  be  liable 
to  the  owner,  lessee  or  occupant  in  a  penalty  of  twenty-five 
dollars  for  each  offense. 

§  20.  Any  person  who  shall  at  any  time  enter  upon  the  lawn, 
garden,  orchard  or  pleasure  grounds  immediately  surrounding  a 
dwelling  house,  with  any  firearm,  for  the  purpose  of  shooting, 
contrary  to  the  provisions  of  this  act,  or  shall  shoot  at  any  bird 
or  animal  thereon,  shall  be  deemed  guilty  of  trespass,  and  in  addi- 
tion to  the  damages,  shall  be  liable  to  a  penalty  of  ten  dollars. 

§  21.  All  penalties  imposed  under  the  provisions  of  this  act, 
may  be  recovered  with  costs  of  suit,  by  any  person  or  persons  in 
his  Or  their  own  names,  before  any  justice  of  the  peace  in  the 
county  where  the  offense  was  committed  or  where  the  defendant 
resides ;  or  when  such  suit  shall  be  brought  in  the  city  of  JSTew 
York,  before  any  justice  of  any  of  the  district  courts,  or  of  the 
marine  court  of  said  city ;  and  any  district  court  judge,  justice  of 
the  peace,  police  or  other  magistrate,  is  authorized  upon  receiv- 
ing sufficient  security  for  costs  on  the  part  of  the  complaiuant, 
and  sufficient  proof  by  affidavit  of  the  violation  of  the  provisions 

(a)  Amended,  vol.  2,  1202. 
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of  this  act,  by  any  person  being  temporarily  within  his  jurisdic- 
tion, but  not  residing  therein,  or  by  any  person  whose  name  and 
residence  are  unknown,  to  issue  his  warrant  and  have  such  of- 
fender committed  or  held  to  bail  to  answer  the  charge  against 
him.  And  any  district  court  judge,  justice  of  the  peace,  police 
or  other  magistrate,  may,  upon  proof  of  probable  cause  to  believe 
in  the  concealment  of  any  game  or  fish  mentioned  in  this  act, 
during  any  of  the  prohibited  periods,  issue  his  search  warrant, 
and  cause  search  to  be  made  in  any  house,  market,  boat,  car  or 
other  building,  and  for  that  end  may  cause  any  apartment, 
chest,  box,  locker  or  crate,  to  be  broken  open  and  the  contents 
examined.  Any  penalties  when  collected  shall  be  paid  by  the 
court  before  which  conviction  shall  be  had,  one-half  to  the  over- 
seers of  the  poor,  for  the  use  of  the  poor  of  the  town  in  which 
conviction  is  had,  and  the  remainder  to  the  prosecutor.  On  the 
non-payment  of  the  penalty,  the  defendant  shall  be  committed 
to  the  common  jail  of  the  county,  for  a  period  not  less  than  five 
days,  and  at  the  rate  of  one  day  for  each  dollar  of  the  amount  of 
the  judgment,  where  the  sum  is  over  five  dollars  in  amount. 

§  22.  Any  person  proving  that  the  birds,  fish,  skins  or  animals 
found  in  his  or  her  possession  during  the  prohibited  periods,  were 
killed  prior  to  such  periods,  or  were  killed  in  any  place  outside  the 
limits  of  this  state,  and  that  the  law  of  such  place  did  not  prohibit 
such  killing,  shall  be  exempted  from  the  penalties  of  this  act. 
.  §  23.  In  all  prosecutions  under  this  act,  it  shall  be  competent 
for  common  carriers  or  express  companies  to  show  that  the  inhi- 
bited article  in  his  or  their  possession,  came  into  such  possession 
in  another  state,  in  which  state  the  law  did  not  prohibit  such 
possession,  and  such  showing  shall  be  deemed  a  defense  to 
such  prosecution. 

§  24.  Chapter  five  hundred  and  fourteen  of  the  Laws  of  eighteen 
hundred  fifty-seven ;  chapter  one  hundred  sixty-three  of  the  Laws 
of  eighteen  hundred  fifty-eight ;  chapter  two  hundred  twenty-nine, 
chapter  two  hundred  eighty-five,  chapter  one  hundred  and  ninety- 
six,  chapter  one  hundred  and  ninety-nine,  chapter  one  hundred 
and  forty-six,  chapter  three  hundred  and  two,  chapter  fifty-four, 
chapter  one  hundred  and  eighty-six,  and  chapter  three  hundred 
and  eighty-four  of  the  Laws  of  eighteen  hundred  and  sixty,  and  all 
other  acts  or  parts  of  acts  inconsistent  with  this  act  are  hereby 
repealed. 

All  the  provisions  of  chapter  four  hundred  and  sixty-four,  of 
the  Laws  of  eighteen  hundred  and  fifty-nine,  and  chapters  one 
hundred  and  seventy-three  and  two  hundred  and  fourteen  of  the 
Laws  of  eighteen  hundred  and  sixty-one,  are  hereby  re-enacted 
and  declared  to  be  in  full  force  from  and  after  the  passage  of  this 
act.  Laws  of  1863,  ch.  462,  §  4. 

Any  person  who  shall  enter  upon  any  lands,  for  the  purpose  of 
taking  fish  from  any  private  or  artificial  pond,  or  who  shall  take 
any  fish  from  any  such  pond,  without  the  consent  of  the  owner 
thereof,  shall,  in  addition  to  any  damage  recoverable  by  law  for 
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trespass,  be  liable  to  the  owner,  lessee  or  occupant  of  such  land 
for  the  value  of  such  fish  so  taken,  and  the  penalty  of  twenty-five 
dollars  for  each  offense,  provided  such  owner,  lessee  or  occupant 
shall  have  placed  in  a  conspicuous  locality  near  said  pond,  a  writ- 
ten, printed  or  painted  notice,  stating  that  such  pond  is  a  private 
one,  and  notifying  all  persons  that  he  will  hold  them  responsi- 
ble for  taking  any  fish  therefrom.  Laws  of  1864,  ch.  288,  §  1. 

Suits  under  this  act  shall  be  prosecuted  before  the  officers  and 
in  the  manner  prescribed  by  section  twenty-one  of  chapter  four 
hundred  seventy-four  of  the  Laws  of  eighteen  hundred  sixty-two, 
entitled  "An  act  for  the  preservation  of  moose,  wild  deer,  birds 
and  fresh  water  fish.  Laws  of  1864,  ch.  288,  §  2. 

SECTION  XIV. 

TRESPASS  TO  PERSONAL  PROPERTY. 

The  abrogation  of  all  forms  of  action,  materially  changes  the 
former  convenient  method  of  classifying  the  various  cases  under 
those  titles  to  which  they  naturally  belonged.  But  the  rules  of 
law  relating  to  rights  of  action  still  remain  unchanged,  and  some 
mode  of  arranging  the  cases  must  be  adopted,  and  perhaps  as 
convenient  a  method  as  any  will  be  to  arrange  the  cases  cited 
under  the  old  titles.  Though  the  forms  of  action  are  abolished, 
there  is  still  the  same  diversity  of  remedy  in  some  respects  that 
existed  before  the  enactment  of  the  Oode.  For  an  injury  to 
personal  property,  or  for  a  destruction  or  conversion  of  it,  the 
party  injured  has  a  remedy  by  action  for  the  recovery  of  dama- 
ges. But  where  the  taking  of  property  is  wrongful,  the  owner  is 
not  restricted  to  an  action  for  damages,  for  he  may  generally 
elect  to  obtain  possession  of  the  property  by  an  action  of  replevin. 
Replevin  is  a  convenient  and  useful  remedy  where  the  identical 
property  taken  can  be  recovered.  And  trespass  or  trover  will  be 
resorted  to  where  the  property  is  destroyed,  or  removed  beyond 
the  reach  of  replevin  process.  It  is  to  be  remembered,  however, 
that  a  plaintiff  cannot  maintain  two  separate  actions  of  a  different 
character  at  the  same  time,  such  as  an  action  of  trespass  or  of 
trover,  and  also  an  action  of  replevin.  Neither  can  a  plaintiff 
unite  the  two  forms  of  actions  in  a  single  action.  He  must  elect 
which  form  of  remedy  he  will  pursue,  and  abide  by  the  election 
so  made.  See  Election  of  Actions. 

An  action  of  trespass  for  an  injury  to  personal  property,  lies 
not  merely  in  those  cases  in  which  personal  chattels  are  taken 
out  of  the  actual  possession  of  the  owner,  but  also  for  any  wrong- 
ful and  forcible  injury,  which  may  be  done  to  them  while  in  his 
possession,  or  in  the  possession  of  any  other  person  for  him.  An 
action  may  be  maintained  in  the  courts  of  this  state,  for  a  tres- 
pass to  personal  property,  which  was  committed  out  of  the  state? 

To  maintain  an  action  of  trespass  for  an  injury  to  personal 
chattels,  the  plaintiff  must  show,  that  at  the  time  when  the 
injury  was  done,  he  had  either  the  actual  possession.  Young  v 
Hichens,  6  Q.  B.,  606,  cited  ante,  765,  or  else  that  he  had  a  construe 

(a)  Notes  421,  401. 
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live  possession  in  the  thing  injured,  and  that  he  had  a  general  or 
qualified  property  therein.  Smith  v.  Miller,  1  Term,  480. 

If  the  plaintiff  has  neither  an  actual  or  a  constructive  posses- 
sion of  the  property  at  the  time  of  the  injury,  he  cannot  maintain 
an  action  of  trespass.  He  must  have  the  right  to  reduce  the 
property  to  actual  possession  at  any  time  to  enable  him  to  main- 
tain this  form  of  action.  And  therefore,  the  lessor  of  a  chattel 
cannot  maintain  trespass  against  a  third  person  for  taking  the 
property  from  the  lessee  during  the  continuance  of  his  term  or 
interest  in  the  property.  Putnam  v.  Wyley,  8  Johns.,  432;  Ward 
v.  Macauley,  4  Term,  489;  Gordon  v.  Harper,  7  Term,  9. 

Proof  of  actual  possession  of  the  chattel  by  the  plaintiff"  at  the 
time  when  the  injury  was  done  to  it,  will  be  sufficient  in  all  cases 
to  maintain  an  action  against  a  mere  wrongdoer,  who  is  not  the 
real  owner  of  the  chattel.  AiMn  v.  Buck,  1  Wend.,  466.  Bare 
possession  alone  of  a  chattel  is  sufficient  title  or  right  to  main- 
tain the  action  against  a  wrongdoer.  Hoyt  v.  Gelston,  13  Johns., 
141,  561.  And  even  where  the  plaintiff  came  into  possession  of 
the  property  wrongfully,  he  may,  nevertheless,  maintain  trespass 
against  a  mere  wrongdoer,  who  divests  him  of  the  possession. 
Hurd  v.  West,  7  Cow.,  752;  and  see  Hoyt  v.  Van  Alstyne,  15 
Barb.,  568,  572.  A  mere  finder  of  a  chattel  may  maintain  the 
action  against  a  wrongdoer  who  has  no  title  at  all.  Even  a  gra- 
tuitous bailee  may  maintain  trespass  against  a  wrongdoer.  Sooth 
v.  Wilson,  1  Barn.  &  Aid.,  59. 

An  agistor  of  cattle  who  has  no  lien  for  the  keeping,  may,  not- 
withstanding maintain  trespass  against  a  stranger  for  taking 
them  away  from  his  possession.  Bass  v.  Pierce,  16  Barb.,  595. 
A  sheriff  or  constable  who  has  levied  upon  property  by  virtue  of 
an  execution,  may  maintain  trespass  against  a  stranger  who  takes 
them  away.  Barker  v.  Miller,  6  Johns.,  195;  Barker  v.  Binninger, 
4  Kern.,  270.  But  the  action  must  be  brought  by  the  sheriff 
himself,  and  the  action  cannot  be  maintained  in  the  name  of  the 
deputy.  Terwilliger  v.  Wheeler,  35  Barb.,  620.  And  where  an 
officer  has  seized  property  on  an  execution,  or  by  virtue  of  an 
attachment,  trespass  will  lie  against  a  stranger  who  takes  it  or 
injures  it,  but  the  action  must  be  brought  in  the  name  of  the 
officer,  and  not  in  the  name  of  the  plaintiff  in  the  process.  Skin- 
ner v.  Stewart,  39  Barb.,  206;  Barker  v.  Mathews,  1  Denio,  335. 
And,  in  such  a  case,  the  officer  need  not  produce  the  judgment, 
his  execution  is  sufficient.  Spoor  v.  Holland,  8  Wend.,  445. 

Proof  that  the  plaintiff  is  the  absolute  or  general  owner  of  the 
property,  without  proof  of  actual  possession,  is  sufficient  to  main- 
tain the  action,  for  the  general  title  or  ownership  of  the  property 
of  chattels,  prima  facie  draws  to  it  the  possession.  Thorp  v.  Bur- 
ling, 11  Johns.,  285;  AiMn  v.  Buck,  1  Wend.,  466;  Gordon  v. 
Harper,  7  Term,  9.  And  where  the  owner  of  a  chattel  has  de- 
posited the  chattel  with  a  bailee,  with  a  right  to  the  possession 
at  any  time,  he  may  maintain  trespass  against  one  who  wrong- 
fully injures  the  chattel  or  takes  it  from  the  bailee.  lb. 
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A  purchaser  of  personal  property  who  has  purchased  under  a 
gale  which  transferred  the  title  of  the  property  to  him,  may  main- 
tain trespass  against  one  who  wrongfully  injures  or  takes  it  away. 
Parsons  v.  Dickinson,  11  Pick.,  352;  Thomas  v.  Phillips,  7  Oarr 
&  Payne,  573. 

A  special  property  or  interest  of  a  limited  or  temporary  nature, 
is  sufficient  to  sustain  the  action  in  some  cases,  as  where  a  bailee 
holds  it  under  an  authority  from  the  general  owner,  coupled  with 
an  interest  in  it.  A  factor,  commission  merchant,  or  consignee 
of  goods,  has  such  an  interest  as  will  maintain  the  action. 
Fowler  v.  Down,  1  Bos.  &  Pul.,  45. 

So  in  the  case  of  a  simple  bailment  of  a  chattel,  without  reward, 
either  trover  or  trespass  may  be  maintained  by  either  bailor  or 
bailee,  against  one  who  wrongfully  takes  it  out  of  the  bailee's 
possession.  Nicolls  v.  Bastard,  2  Oromp.,  Mees.  &  Ros.,  '659. 
The  lender  of  a  chattel  for  a  special  purpose,  may  maintain 
trespass  against  one  who  takes  it  on  an  execution  issued  against 
the  borrower.  Boot  v.  Chandler,  10  Wend.,  110 ;  and  see  Nash  v. 
Mosher,  19,  Id.,  431.  One  who  erects  a  tombstone  may  maintain 
trespass  against  an  other  who  wrongfully  removes  it  from  the 
church  yard  and  erases  the  inscription.  Spooner  v.  Brewster,  3 
Bing.,  136  ;S.  C.,2  Oarr  &  Payne,  34. 

A  landlord  who  wrongfully  removes  a  tenant's  door  plate  from 
the  front  door  of  a  house  occupied  by  the  tenant,  is  liable  in 
trespass.  Lane  v.  Dixon,  3  0.  B.,  776.  Chasing  an  other  per- 
son's cattle,  in  person  or  with  a  dog,  is  a  trespass  for  which  an 
action  will  lie,  unless  the  defendant  is  justified  in  doing  so,  for 
the  purpose  of  driving  them  from  his  premises  or  close  where 
they  were  trespassing.  But  if  a  dog  chases  cattle  in  the  absence 
of  his  master,  no  action  of  trespass  will  lie ;  and  an  action  on  the 
case  cannot  be  maintained  against  him  unless  he  knew  that 
the  dog  was  accustomed  to  chase  cattle. 

Trespass  will  lie  for  wrongfully  killing  a  dog,  for  a  dog  is  a 
tame  animal,  and  there  niay  be  a  property  in  him  as  well  as  in 
other  tame  animals.  Though  there  are  instances  in  which  a  dog 
may  be  justifiably  killed  as  a  nuisance.  Ante,  751.  If  tame  or 
domestic  animals  or  fowls  trespass  upon  the  lands  of  an  other,  it 
will  be  a  trespass  to  kill  them,  even  though  they  are  trespassing 
at  the  time  on  the  lands  of  the  person  by  whom  they  are  killed. 
Matthews  v.  Fiestel,  2  E.  D.  Smith,  90.  If  goods  which  are  giveD 
at  one  place  are,  at  the  time  of  the  gift,  in  an  other  place,  and 
they  are  afterwards  converted  by  a  stranger  before  the  donee  can 
take  possession  of  them,  an  action  will  lie  by  the  donee  against 
such  stranger  for  the  conversion.  Gollis  v.  Bowen,  8  Blackf.,  262. 
A  person  to  whom  goods  are  sent  on  a  contract  of  sale  or 
return,  is  conditionally  the  owner,  and  he  may  maintain  trespass 
against  one  who  wrongfully  injures  or  takes  them  away.  OolwiU 
v.  Beects,  2  Camp.,  575 ;  ante,  479. 

Where  the  owner  of  horses  and  a  carriage,  or  a  livery  stable 
keeper  lets  them  out,  and  sends  his  own  driver  with  them,  he 
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may  maintain  trespass  for  an  injury  done  to  them  by  a  stranger. 
Dean  v.  Branthwaite,  5  Esp.,  35.  But  if  the  exclusive  possession 
of  the  thing  is  transferred  to  the  bailee  for  a  particular  time,  and 
it  is  injured  during  that  time,  trespass  will  not  lie,  because  the 
owner  has  no  right  of  possession  until  the  bailment  is  determined. 
Hall  v.  Pickard,  3  Oanip.,  187;  Ward  v.  Macauley,  4  Term,  490; 
Gordon  v.  Harper,  7  Term,  11;  Pain  v.  Whittaker,  1  R.  &  M.,  99. 
The  reason  why  trespass  will  not  lie  is,  that  trespass  is  an  action 
for  an  injury  to  the  possession,  and  so  long  as  a  party  is  neither 
in  possession,  nor  has  any  right  of  possession,  at  the  time  of  the 
injury,  there  is  no  ground  of  action.  But  an  action  on  the  case 
may  be  maintained  by  the  owner,  for  such  injury  as  he  has  sus- 
tained by  the  wrongful  acts-  of  the  defendant.  J6.a 

An  assignee  of  a  judgment  which  is  satisfied,  who  procures  an 
execution  to  be  issued  and  levied  upon  the  property  of  the  defend- 
ant in  the  judgment,  is  a  trespasser.  McGruinty  v.  Herrick,  5 
Wend.,  240.  A  sheriff  or  a  constable  who  levies  an  execution 
after  the  return  day  is  also  a  trespasser.  Vail  v.  Lewis,  4  Johns., 
450.b  A  collector  of  a  school  district  tax  must  fully  execute  the 
warrant  for  its  collection  within  the  time  limited  for  its  execution, 
unless  it  is  renewed,  and  though  he  levies  within  the  time,  he  is 
a  trespasser  for  selling  after  its  expiration.  Stroud  v.  Butler,  18 
Barb.,  327.  Assessors  of  taxes  are  liable  as  trespassers  for  a  levy 
under  their  roll,  upon  the  property  of  a  non-resident  of  a  town, 
assessed  thereon  by  them  upon  his  personal  property.  People  v. 
Supervisors  of  Chenango,  1  Kern.,  563;  Mygattv.  Washburn,  1 
E.  P.  Smith,  316.  A  justice's  attachment,  when  issued  without 
proper  proof,  and  security,  is  a  nullity,  and  if  executed  by  taking 
the  property  of  the  defendant  named  in  the  process,  the  plaintiff 
and  the  justice  will  both  be  trespassers.  Davis  v.  Marshall,  14 
Barb.,  96;  Vosburgh  v.  Welch,  11  Johns.,  174;  Adkins  v.  Brewer, 
3  Cow.,  206. 

Every  unlawful  interference  with  the  property  of  an  other  is  a 
trespass,  although  there  is  no  manual  seizing,  as  where  the  pro- 
perty is  within  the  reach  of  an  officer  with  process,  and  he  requires 
security  that  it  shall  be  forthcoming,  as  a  condition  of  his  not 
taking  it  away,  for  levying  and  taking  a  receiptor  will  be  a  tres- 
pass if  not  lawfully  done.  Wintringham  v.  Lafoy,  7  Cow.,  735 ; 
Phillips  v.  Hall,  8  Wend.,  610.  In  an  action  of  trespass,  it  was 
shown  that  the  defendant  admitted  that  he  had  levied  upon  the 
property,  and  at  the  same  time  had  exhibited  the  execution  and 
stated  the  amount,  and  had  refused  to  disclaim  the  levy;  this  was 
held  to  be  sufficient  to  charge  him  as  a  trespasser.  Copley  v.  Rose, 
2  Oomst.,  115. 

A  mere  levy  upon  personal  property  by  an  officer,  where  it  is 
not  authorized  by  law,  without  either  a  sale  or  a  removal,  is  a 
trespass.  Stewart  v.  Wells,  6  Barb.,  79.  If  a  wrongful  levy  is 
made  by  the  direction  of  the  plaintiff,  he  and  the  officer  are  both 
trespassers.  lb.  And  where  the  plaintiff  directs  the  officer  who 
executes  the  process,  to  do  the  acts  complained  of,  he  cannot  set 

(a)  Note  422.        (6)  Note  423. 
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np  that  the  process  and  not  the  direction  influenced  the  officer 
Goats  v.  Darby,  2  Oomst.,  517.  The  president  of  a  bank,  being 
applied  to  by  a  constable  for  instructions  as  to  a  levy  made  on 
an  attachment  for  the  bank  upon  certain  property,  advised  with 
an  attorney,  and  directed  the  attorney  to  do  what  he  thought 
best,  and  the  attorney  instructed  the  constable  to  sell,  and  the 
constable  sold  the  property ;  this  was  held  to  render  the  president 
a  trespasser  in  the  taking  as  well  as  in  the  sale  of  the  property. 
Judson  v.  Cook,  11  Barb.,  642.  A  party  who  directs,  and  the 
officer  who  makes,  an  oppressive  levy,  is  responsible  for  the  un- 
lawful act.  Cantine  v.  Clark,  41  Barb.,  629.  As  to  the  officer,  the 
rule  is,  that  where  a  ministerial  officer  does  any  thing  contrary  to 
the  duty  of  his  office,  and  damage  thereby  accrues,  an  action 
lies.  lb. 

But  to  render  a  party  liable  for  a  previous  trespass  committed 
by  an  other,  in  his  name,  and  for  his  benefit,  it  ought  to  be 
proved  that  he  assented  to  the  trespass,  or  ratified  it,  with  a  full 
knowledge  of  the  facts.  Fox  v.  Jackson,  8  Barb.,  355.a  But,  if 
A.  sues  out  an  attachment  or  an  execution  and  delivers  it  to  a 
constable,  who  wrongfully  levies  upon  the  goods  of  B.,  and  A. 
afterwards,  and  with  a  knowledge  of  the  facts  of  B.'s  claim, 
promises  to  indemnify  the  constable,  or  does  iudemnify  him,  he  will 
be  liable  for  the  trespass.  lb.  Herring  v.  Hoppock  1  E.  P.  Smith, 
409;  S.  C,  3Duer,  20;  Root  v.  Chandler,  10  Wend.,  110;  Fonda 
v.  Van  Home,  15  Wend.,  631 ;  Davis  v.  Newkirk,  5  Denio,  92. 

There  cannot  be  a  trespass  by  relation,  when  the  act  was  law- 
ful at  the  time  when  it  was  committed.  Tharpe  v.  Stallwood,  5 
Man.  &  Grang.,  760;  Pratt-r.  Potter,  21  Barb.,  589. 

To  maintain  an  action  the  plaintiff  must  prove  that  the  tres- 
pass was  committed  by  the  defendant,  or  by  his  orders,  or  at  his 
instigation.  If  the  defendant  himself  did  the  act,  or  was  present 
aiding  and  abetting  in  its  commission,  or  if  before  the  trespass 
was  done,  he  ordered,  incited,  or  advised  the  party,  who  after- 
wards did  it,  to  commit  it,  proof  of  these  or  of  any  of  these  will 
be  sufficient  to  sustain  the  action. 

In  actions  of  trespass  the  plaintiff  is  not  bound  to  join  all  the 
wrongdoers  as  defendants.  He  may  do  so  or  not,  at  his  election. 
See  Parties  to  Actions.  All  the  persons  who  direct  or  assist  in 
the  commission  of  a  trespass  are  liable  as  principals;  and  an 
agent  or  servant  is  liable  as  a  principal  to  the  plaintiff,  whether 
such  servant  did  the  act  by  the  authority  of  his  master  or  not. 

Trespass  lies  in  some  cases  for  an  injury  or  wrongful  act  which 
is  done  to  a  personal  chattel,  while  it  is  in  the  lawful  adverse 
possession  of  the  wrongdoer,  as,  where  the  act  done  is  such  as  to 
render  the  defendant  a  trespasser  ab  initio,  or  from  the  beginning. 
This  is  illustrated  by  those  cases  in  which  a  person  acts  with 
propriety  in  the  first  instance,  when  he  acts  under  an  authority 
or  license  given  by  the  law,  but  he  afterwards  abuses  it,  in  which 
case  the  taking  will  be  illegal  as  well  as  the  subsequent  acts.  If 
oroperty  is  taken  damage  feasant,  as  it  lawfully  may,  still  if  the 
Wait     102  W  NoTB  424- 
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party  taking  it  subsequently  injures  or  destroys  it,  he  will  bo 
liable  in  trespass.  Reynellv.  Champernoon,  Oro.  Oar.,  228;  Bag- 
shawe  v.  Goward,  Oro.  Jac,  147;  Ozley  v.  Watts,  1  Term,  12; 
Dye  v.  Leatherdale,  3  Wils.,  20. 

A  defendant,  whether  a  natural  person  or  a  corporation,  is  not 
liable  for  a  willful  act  of  his  servant,  which  amounts  to  a  trespass 
Chandler  v.  Brougliton,  1  Oromp.  &  Mees.,  29;  Vanderbilt  v 
Richmond  Turnpike  Co.,  2  Oomst.,  479.  But  if  the  master  directs 
his  servant  to  do  an  act,  the  natural  consequence  of  which  is  a 
trespass,  he  will  be  liable  if  the  servant  does  the  act,  even  though 
he  directed  the  servant  not  to  trespass.  Gregory  v.  Piper,  9  Barn. 
&  Cress.,  591.  So,  where  the  act  done  is  a  part  of  the  appointed 
and  regular  duty  of  the  defendant's  agent,  the  defendant  will  be 
liable,  although  the  agent  may  have  done  the  act  maliciously 
instead  of  negligently.  Meyer  v.  Second  Avenue  R.  R.  Co.,  8  Bosw., 
305;  Green  v.  London  General  Omnibus  Co.,  7  0.  B.  ~S.  S.,  290.*a 

The  owner  of  animals  of  a  tame  nature,  such  as  horses,  cattle, 
&c,  is  liable  in  trespass  for  such  injuries  as  they  may  do  in  pur- 
suance of  a  natural  propensity,  such  as  trespassing  upon  the  lands 
of  an  other,  even  though  there  is  no  proof  that  he  had  notice  of 
their  propensity  to  do  such  mischief.  And  see  further  as  to  this, 
title  Negligence. 

Trespass  will  not  lie  for  an  injury  to  personal  property,  if  the 
act  is  the  result  of  an  unavoidable  accident.  Wakeman  v.  Robin- 
son,  1  Bing.,  213.  But  in  such  a  case,  it  must  appear  that  the 
accident  was  unavoidable,  and  that  no  blame  was  imputable  to 
the  defendant  Center  v.  Finney,  17  Barb.,  94;  Dygert  v.  Bradley, 
8  Wend.,  4fiQ;  and  see  Harvey  v.  Dunlop,  Hill  &  Denio,  193. 

An  action  of  trespass  to  personal  property  is  founded  upon  an 
injury  to  the  possession,  and  where  the  plaintiff  has  no  possession, 
or  where  he  is  not  entitled  to  possession  of  the  property  at  the 
time  of  the  injury  to  it,  he  cannot  maintain  this  action.  But  it 
does  not  follow  that  he  is  remediless,  for  an  action  of  trover,  or 
of  replevin  or  for  the  value  of  the  property  as  upon  a  sale,  is 
generally  as  desirable  a  remedy.  And,  at  all  events,  it  is  clear 
that  the  law  will  give  some  remedy,  even  if  trespass  cannot  be 
maintained. 

In  trespass,  the  party  is  liable  to  an  action,  even  if  he  takes  the 
property  for  a  single  moment,  though  in  trover  there  must  be  a 
conversion.  Price  v.  Helyar,  4  Bing.,  597.  Where  the  taking  is 
wrongful,  trespass  lies,  even  though  the  property  be  returned  and 
accepted,  for  the  return  merely  goes  in  mitigation  of  damages. 
Ranmer  v.  Wilsey,  17  Wend.,  91;  Otis  v.  Jones,  21  Wend.,  394; 
Hibbard  v.  Stewart,  1  Hilt.,  207;  Brown  v.  Feeter,  7  Wend., 
301;  Bowman  v.  Teall,  23  Wend.,  306. 

The  defendant  had  a  quarrel  with  a  negro  boy  in  a  street  in 
city,  and  he  then  pursued  the  boy  with  a  pickaxe,  when  the  boj 
in  his  terror,  fled  into  the  plaintiff's  store,  and  in  his  endeavor  to 
keep  out  of  the  defendant's  way,  he  ran  against  a  cask  of  wine, 
broke  the  faucet,  and  caused  a  portion  of  the  wine  to  run  out  and 

*  Limpus  v.  Same,  1  Hurlst.  &  Colt.,  526.     (a)  NOTE  425. 
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be  lost,  and  the  defendant  was  held  liable  in  trespass  for  the 
injury.  Vandenburgli  v.  Truax,  4  Demo,  464.  The  defense  in  an 
action  of  trespass  will  be  governed  by  the  answer  interposed.  If 
a  general  denial  of  the  complaint  is  made,  the  plaintiff  will  have 
to  prove  all  the  facts  necessary  to  constitute  a  cause  of  action 
against  the  defendant.  If  the  defendant  relies  upon  an  affirma- 
tive defense,  he  must  set  it  up  in  his  answer,  and  prove  it  on  the 
trial.  There  are  numerous  cases  in  which  an  action  of  trespass 
cannot  be  maintained,  either  because  of  a  want  of  possession  at 
the  time  of  the  injury,  or  because  the  law  does  not  give  a  right 
of  action  under  the  circumstances  of  the  case. 

In  trespass,  it  is  no  defense  that  the  title  to  the  property  is  in 
a  stranger,  though  it  is  otherwise,  in  trover.  Demick  v.  Chapman, 
11  Johns.,  132;  Cook  v.  Howard,  13  Johns.,  276;  Aikin  v.  Buck, 
1  Wend.,  466.  A  mere  bailee  of  goods  for  keeping  them,  cannot 
maintain  an  action  of  trespass  against  an  officer  who  takes  them 
on  an  execution  against  the  owner,  even  though  the  property  is 
exempt  from  execution.  Miclcles  v.  Tousley,  1  Cow.,  114.  The 
exemption  is  a  personal  privilege,  of  which  the  owner  alone  can 
avail  himself.  lb.  The  owner  could  maintain  the  action,  if  he 
chose  to  bring  one.  IAvor  v.  Orser,  5  Duer,  501 ;  see  case  stated 
ante,  140. 

If  the  owner  of  the  injured  property  caused  the  injury,  or  con- 
tributed to  it  by  willfulness,  negligence,  or  otherwise,  he  cannot 
maintain  trespass.  Tonawanda  M.  JR.  Co.,  v.  Munger,  5  Denio, 
255;  Ilott  v.  Wilkes,  3  Barn.  &  Aid.,  304;  Brmvnell  v.  Flagler,  5 
Hill,  282.  Nor  can  he  maintain  an  action  in  any  form.  See 
Negligence.  So,  where  a  dog  is  a  public  nuisance,  an  action  of 
trespass  will  not  lie  for  killing  him.  Dunlap  v.  Snyder,  17  Barb., 
561;  Putnam  v.  Payne,  13  Johns.,  312;  Hinckley  v.  Emerson,  4 
Cow.,  351 ;  ante,  751.  And  where  a  domestic  animal  does  an 
injury  to  the  personal  property  of  an  other,  and  the  injury  done 
is  one  which  is  not  usually  committed  by  such  animals,  as  where 
the  defendant's  sow  and  pigs  tore  and  injured  the  plaintiff's  cow 
and  calf  so  that  they  died,  it  was  held  that  no  action  lay  unless  it 
was  shown  that  the  defendant  had  notice  of  the  vicious  propen- 
sity. Van  Leuven  v.  Lyke,  1  Oomst.,  515;  S.  C,  4  Denio,  127. 
But  if  the  defendant's  animals  had  been  trespassers  upon  the 
plaintiffs  land  at  the  time  of  committing  the  injury,  an  action  of 
trespass  would  lie,  without  alleging  or  proving  knowledge  by  the 
defendant.  lb.  But  the  action  ought  to  be  for  a  trespass  to  the 
plaintiff's  close,  and  alleging  the  injury  to  his  cattle,  as  matter  in 
aggravation  of  the  trespass.  lb.;  and  see  Dunckle  v.  Kocker,  11 
Barb.,  387,  to  the  same  effect.  If  property  is  levied  upon  by  an 
officer  on  an  execution,  the  plaintiff  in  the  execution  cannot  main- 
tain trespass  against  the  wrongdoer;  the  action  must  be  brought 
by  the  officer.  Barker  v.  Mathews,  1  Denio,  335;  Skinner  v.  Stu- 
art, 39  Barb.,  206. 

A.  mere  ministerial  officer  who  executes  process  directed  and 
delivered  to  him,  and  which  is  regular  on  its  face,  is  not  liable  ir 
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trespass  for  executing  it  according  to  its  commands.  Alexander  v. 
Hoyt,  7  Wend.,  <S«);  Abbott  v.  Yost,  2  Denio,  86;  Savacool  v. 
Boughton,  5  Wend.,  170;  Coon  v.  Congden,  12  Wend.,  496;  Henry 
v.  Lowell,  16  Barb.,  268;  Imbertv.  Hallock,  23  How.,  456.  Where 
the  court  or  officer  has  jurisdiction  of  the  subject  matter,  and  the 
process  is  regular  on  its  face,  the  officer  need  not  inquire  whether 
there  was  jurisdiction  in  fact;  for  an  officer  is  not  bound  to  inquire 
into  the  validity  of  the  proceedings,  nor  into  the  regularity  of  the 
process.  lb.;  Beach  v.  Furman,  9  Johns.,  229;  Warner  v.  Shed, 
10  Johns.,  138;  Suydam  v.  Keys,  13  Johns.,  444.  If  a  justice  of 
the  peace  has  jurisdiction  of  the  subject  matter,  and  he  issues  an 
attachment  which  is  regular  on  its  face,  it  will  protect  the 
constable  who  executes  it ;  and  proof  that  he  knew  facts  which 
rendered  it  void,  is  not  admissible.  Webber  v.  Gay,  24  Wend.,  485 
People  v.  Warren,  5  Hill,  440.  If  the  process  is  fair  on  its  face,  the 
officer  will  be  justified  in  executing  it,  even  though  he  knew  facts 
which  rendered  it  void.  Thomas  v.  Clapp,  20  Barb.,  165.  A 
constable  will  be  protected  in  the  execution  of  process,  regular  and 
legal  on  its  face,  though  issued  upon  a  judgment  rendered  with- 
out jurisdiction.  Cornell  v.  Barnes,  7  Hill,  35 ;  and  see  Bacon  v. 
Cropsey,  3  Seld.,  195,  199.  A  constable  is  protected  in  executing 
a  justice's  execution,  which  is  valid  on  its  face,  even  though  the 
execution  is  actually  void.  Lewis  v.  Palmer,  6  Wend.,  367.  Pro- 
cess, regular  on  its  face,  and  emanating  from  a  court,  or  a  body 
of  men  having  jurisdiction  of  the  subject  matter,  protects  the 
ministerial  officer  executing  it.  S  heldon  v.  Van  BusMrJc,  2  Comst., 
473.  Taking  an  indemnity  does  not  deprive  the  officer  of  the 
protection  which  his  process  affords.  Horton  v.  Hendershot,  1  Hill, 
118.  If  the  process  is  valid  on  its  face,  it  will  not  only  protect 
the  officer,  but  also  all  others  who  act  in  his  aid  in  executing  it. 
Henry  v.  Lowell,  16  Barb.,  268.  But  if  the  process  shows  on  its 
face  that  the  officer  or  persons  who  issued  it,  had  no  jurisdiction 
of  the  subject  matter  or  of  the  process,  the  officer  will  be  a  tres- 
passer if  he  executes  it.  Castellanos  v.  Jones,  1  Seld.,  164;  Stroud 
v.  Butler,  18  Barb.,  327. 

An  officer  who  is  sued  for  taking  property  need  only  produce 
his  execution,  and  he  is  not  bound  to  produce  or  prove  the  judg- 
ment on  which  it  was  issued,  when  the  action  is  brought  by  the 
defendant  in  the  execution.  Holmes  v.  Nuncaster,  12  Johns.,  395 

Where  an  officer  is  sued  by  a  stranger  for  taking  his  goods  on 
an  execution,  he  must  prove  both  the  judgment  and  execution 
in  his  defense.  High  v.  Wilson,  2  Johns.,  46;  Jackson  v.  Has- 
brouck,  12  Johns.,  213;  Burt  v.  Place,  4  Wend.,  591. 

The  owner  of  property  cannot  maintain  trespass  against  one 
who  injures  it  while  it  is  in  the  custody  of  the  law.  Tan  Brunt 
v.  Schenck,  11  Johns.,  377.  And,  therefore,  if  property  is  pro 
perly  levied  upon  or  seized  by  an  officer  by  virtue  of  an  attach 
ment,  replevin  process,  execution,  tax  warrant  or  other  legal 
process,  the  owner  cannot  maintain  trespass  for  any  injury  which 
may  be  done  to  the  property  while  so  in  custody  of  the  law.    In 
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such  cases,  the  owner  has  neither  the  possession  nor  the  right  to 
immediate  possession,  and,  therefore,  trespass  will  not  he.  But 
the  owner  has  an  ample  remedy  in  an  action  on  the  case,  or  in 
trover  or  replevin,  by  pursuing  the  regular  practice  in  relation  to 
those  forms  of  action,  which  will  be  elsewhere  explained. 

The  action  of  trespass  is  almost  invariably  founded  upon  a 
wrongful  taking  of  personal  property  by  the  defendant  from  the 
possession  of  the  plaintiff.  And  when  the  taking  was  lawful,  or 
when  the  property  was  not  in  the  actual  or  the  constructive  pos- 
session of  the  plaintiff  at  the  time  of  the  injury,  there  is  no 
ground  of  action  in  trespass. 

But  there  are  very  numerous  cases  in  which  an  action  lies  for 
a  wrongful  injury  to  property,  notwithstanding  the  taking  may 
originally  have  been  lawful,  or  even  when  the  plaintiff  was  not 
entitled  to  the  possession  at  the  time  of  the  wrongful  acts  done 
by  the  defendant.  If  a  landlord  leases  premises  including  per- 
sonal property  or  furniture,  and  an  injury  is  done  to  it  during 
the  continuance  of  the  term  for  which  it  was  leased,  here, 
although  trespass  will  not  lie,  yet  the  landlord  may  maintain  an 
action  on  the  case  for  the  injury  done  to  his  reversionary  interest. 
Ward  v.  Macauley,  4  Term,  489;  Gordon  v.  Harper,  7  Term,  9. 

So,  where  chattels  are  bailed  either  for  hire  or  gratuitously,  the 
owner  may  maintain  an  action  on  the  case  for  any  injury  done 
to  them  while  in  the  possession  of  the  bailee,  whether  the  chattels 
were  bailed  for  a  definite  time,  or  indefinitely.  Hall  v.  Pickard, 
3  Camp.,  187. 

In  all  such  actions  on  the  case  for  an  injury  to  personal  pro- 
perty, it  will  be  sufficient  for  the  plaintiff  to  show  that  he  had  a 
legal  interest  in  the  property  as  owner,  and  that  it  was  wrong- 
fully injured  by  the  defendant. 

SECTION  XV 

TBOVEB. 

The  Code  has  abolished  all  forms  of  actions,  but  it  has  not 
abrogated  those  remedies  which  formerly  existed  when  actions 
were  classified  under  different  forms.  And  as  convenient  a  mode 
as  any  of  presenting  the  subject  under  consideration,  will  be  to 
discuss  the  matter  in  the  same  manner  that  would  have  been 
proper  had  no  change  been  made  as  to  the  forms  of  actions. 

An  action  of  trover  is  one  of  the  remedies  which  the  law  gives 
to  recover  damages  for  the  wrongful  taking  and  detention,  or  the 
conversion  of  the  personal  goods  or  chattels  of  an  other.  It  is  a 
concurrent  remedy  with  trespass,  where  there  has  been  a  wrong- 
ful taking  as  well  as  a  wrongful  detention  or  conversion ;  and  in 
such  cases  the  plaintiff  may  waive  the  trespass  if  he  will,  and 
bring  trover.  These  actions  are  distinguished  in  some  particu- 
lars ;  trespass  will  lie  for  a  wrongful  taking  of  goods,  although 
they  may  have  been  returned ;  but  trover  will  not,  unless  they 
have  been  previously  used  or  otherwise  converted,  or  treated  in 
a  manner  equivalent  to  a  conversion.    And  trover  will  lie  where 
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there  is  a  wrongful  detention  after  a  rightful  taking;  but  trespass 
will  not. 

The  essential  requisites  of  an  action  of  trover  are,  that  the 
plaintiff  has  a  property  in  the  articles  or  chattels ;  that  he  has  a 
right  of  possession  over  them  at  the  time  of  their  conversion ;  that 
such  property  or  chattels  be  of  a  personal  nature,  and  that  the 
defendant  has  wrongfully  converted  them  to  his  own  use. 

Wherever  trespass  will  lie  for  a  wrongful  taking  of  chattels, 
trover  will  also  lie  ;  for  a  tort  may  be  qualified,  but  not  increased. 
But  the  converse  of  the  proposition  does  not  hold  good,  because 
trover  may  frequently  be  brought  where  trespass  could  not ;  as 
where  goods  or  chattels  are  lent  or  delivered  to  an  other  to  keep, 
and  he  refuses  to  return  them  on  demand,  as  he  ought  to  do ; 
here  trespass  would  not  lie,  because  the  taking  was  lawful ;  but 
trover  may  be  maintained,  because  the  refusal  to  return  the  goods 
is  unlawful. 

By  whom.]  Possession  is  a  sufficient  title  as  against  a  mere 
wrongdoer,  in  trover,  as  well  as  in  trespass ;  and  if  goods  are 
wrongfully  taken  or  obtained  from  their  possessor,  by  one  who  is 
a  mere  wrongdoer,  the  proof  of  possession  is  entirely  sufficient  to 
maintain  the  action,  as  against  every  one  but  the  real  owner,  or 
those  claiming  lawfully  under  him.  A  bailee  of  chattels  may 
maintain  the  action,  Burton  v.  Hughes,  2  Bing.,  173 ;  Sutton  v. 
Buck,  2  Taunt.,  302;  even  though  he  be  merely  a  gratuitous 
bailee.  Nicolls  v.  Bastard,  2  Or.  M.  &  R.,  659.  And  where  one 
person  is  intrusted  with  goods  by  the  owner,  to  take  charge  of 
them,  though  without  compensation,  he  has  a  special  property  in 
them,  and  may  maintain  trover  against  a  third  person  who  con- 
verts them.  Faulkner  v.  Brown,  13  Wend.,  63.  A  factor  who  has 
charge  of  goods,  and  who  is  responsible  for  their  value,  may 
maintain  the  action.  Gorum  v.  Carey,  1  Abb.,  285.  So  the  finder 
of  goods  may  recover  their  value  from  a  wrongdoer,  who  subse- 
quently converts  them.  Mathews  v.  Harsell,  1  E.  D.  Smith,  393. 
A  person  who  is  in  possession  of  estrays,  is  entitled  to  maintain 
the  action  against  any  one  who  takes  them  away,  unless  it  be  the 
true  owner.  Hend/rieks  v.  Decker,  35  Barb.,  298;  and  see  Kissam 
v.  Roberts,  6  Bosw.,  154.  Either  the  owner  of  goods,  or  a  bailee 
having  a  special  interest  or  property  therein,  may  recover  for  a 
conversion  of  the  property,  but  a  recovery  by  the  former,  is  a  bar 
to  any  subsequent  action  by  the  latter.  Green  v.  Clarke,  2  Kern., 
343 ;  and  see  Alt  v.  Weidenberg,  6  Bosw.,  176.  If  the  owner  of 
chattels  has  the  absolute  right  of  property,  and  the  right  to  im- 
mediate possession,  he  may  maintain  trover,  even  although  he  has 
never  been  in  actual  possession. 

To  maintain  trover,  the  plaintiff  must  have  a  property  in  the 
goods  or  chattels  converted,  and  the  actual  possession  of  them,  or 
a  right  to  the  possession,  at  the  time  of  the  conversion." 

The  plaintiff's  property  in  the  goods  may  be  either  general  or 
special.  A  general  property  is  that  which  exists  where  goods 
belong  to  one  absolutely  as  owner ;  and  to  this  title  possession  is 
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always  annexed  by  construction  of  law.  A  special  property  is 
such  as  exists  when  one  holds  goods  or  chattels  as  bailee,  or 
when  he  has  a  temporary  interest  therein,  either  for  his  own  use 
and  in  his  own  right,  or  by  authority  of  law  for  legal  purposes. 

Possession  is  either  actual  or  constructive.    It  is  actual  when 
the  thing  is  in  the  immediate  occupancy  of  the  party.     It  is  con 
structive  when  a  man  claims  to  hold  by  virtue  of  some  title, 
without  having  the  actual  occupancy. 

An  executor  may  maintain  trover,  although  the  goods  have 
never  been  in  his  possession.  Cdbbett  v.  Glutton,  2  Oarr.  &  Payne, 
471.  An  action  for  the  wrongful  conversion  of  the  property  of  a 
testator,  in  his  lifetime,  must  be  brought  by  the  executors,  and 
can  be  enforced  by  them  only.  Whitney  v.  Coalman,  39  Barb., 
482.  A  legatee  cannot  maintain  an  action  in  such  a  case.  lb. 
An  admininistrator  may  maintain  trover  for  an  unlawful  taking 
of  the  goods  of  the  deceased  after  his  death,  but  before  adminis- 
tration granted.  Rockwell  v.  Saunders,  19  Barb.,  473, 480.  Where 
the  conversion  was  complete  during  the  intestate's  lifetime,  it  is 
necessary  for  the  administrator  to  show  in  the  complaint,  that  he 
acts  in  a  representative  character.  lb. ;  Sheldon  v.  Hoy,  11  How., 
11.  But  for  a  conversion  after  the  testator's  death,  even  before 
administration,  this  is  not  necessary.  lb. 

Where  goods  are  ordered  to  be  manufactured,  the  purchaser 
does  not  acquire  any  property  in  the  articles  until  delivered,  even 
when  paid  for  in  advance,  ante,  502,  503 ;  and  in  such  cases  the 
purchaser  cannot  maintain  this  action.  So,  where  a  contract  is 
made  for  the  purchase  of  goods  then  in  existence,  but  some  act 
is  to  be  done  by  the  vendor  for  ascertaining  their  identity,  such 
as  weighing,  measuring,  counting  and  the  like,  no  title  will  pass 
until  this  is  done,  ante,  489 ;  and  therefore  trover  will  not  lie  by 
the  purchaser. 

Where  a  sale  of  goods  is  procured  by  the  fraud  of  the  pur- 
chaser, the  vendor  may  rescind  the  contract,  and  maintain  trover 
against  such  purchaser  for  the  goods.  Ante,  505 ;  Schmidt  v.  Kat- 
tenhorn,  2  Hilt.,  157.  And  the  action  will  lie  in  favor  of  the 
vendor  against  the  general  assignee  of  the  purchaser.  Ante,  504. 
Where  property  has  been  stolen,  the  true  owner  may  maintain 
trover  against  any  person  who  has  sold  it,  however  innocently, 
even  as  an  auctioneer;  or  against  any  person  who  has  it  in  his 
possession  and  refuses  to  deliver  it  up  on  demand  to  the  owner, 
even  though  the  person  having  the  property  may  have  been  a 
purchaser  in  good  faith  and  for  value.  Ante,  507,  508. 

A  sheriff  or  constable  who  has  levied  upon  goods  by  virtue  of 
an  execution,  attachment  or  replevin  process,  may  maintain 
trover  against  any  person  who  wrongfully  takes  them  away. 
Barker  v.  Binninger,  4  Kern.,  270 ;  Lockwood  v.  Bull,  1  Cow.,  322; 
Desell  v.  Odett,  3  Hill,  215;  ante,  806,  Trespass.  And  where  a 
constable  has  levied  upon  personal  property,  he  may  maintain  an 
action  against  a  sheriff  who  subsequently  levies  upon  the  same 
property  and  removes  and  sells  it.  Betts  v.  Eoyt,  19  Barb.,  412. 
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Where  the  officer  brings  the  action  against  the  defendant  m 
the  execution,  for  a  conversion  of  the  goods  levied  upon,  it  will 
be  sufficient  to  produce  the  execution,  without  proving  the  judg- 
ment on  which  it  was  issued.  Ante,  812.  So,  too,  if  the  action  is 
brought  by  the  defendant  in  the  execution  against  the  officer,  it 
will  be  sufficient  to  produce  the  execution  without  proving  the 
judgment.  Ante,  812;  Horton  v.  Hendershot,  1  Hill,  118.  But  if 
an  action  is  brought  against  the  plaintiff  in  the  execution  for 
directing  a  levy  and  sale  of  property,  he  must  show  both  a  valid 
judgment  and  a  proper  and  legal  execution.  Underhill  v.  Beinor, 
2  Hilt.,  319 ;  Britton  v.  Cole,  1  Salk.,  408. 

In  an  action  by  the  plaintiff  in  an  execution  to  recover  money 
collected  by  the  officer,  it  is  not  necessary  to  produce  and  prove 
the  judgment,  for  the  officer  is  estopped  from  denying  the  exis- 
tence and  validity  of  the  judgment.  Elliot  v.  Cronk's  Adminis 
trators,  13  Wend.,  35,  40.  So,  in  an  action  by  the  officer  to 
recover  the  amount  of  a  bid  at  the  sale  on  the  execution,  the 
officer  need  not  prove  the  judgment.  It  will  be  sufficient  to  pro- 
duce the  execution  and  prove  the  sale  under  it  to  the  defendant. 

If  an  action  is  brought  by  a  constable  for  taking  property 
levied  upon  by  him  on  an  execution,  and  he  has  not  taken  actual 
possession  of  the  property,  and  the  action  is  brought  for  the 
benefit  of  the  plaintiff  in  the  excution,  the  plaintiff  must  prove  a 
judgment,  as  well  as  an  execution  if  required  by  the  defendant 
to  do  so.  Pryne  v.  West/all,  3  Barb.,  496. 

Where  an  officer  sues  a  mere  wrongdoer,  who  has  no  pretense 
of  title  to  the  property,  it  will  be  sufficient  to  prove  the  execution 
and  a  levy  and  possession  under  it,  without  proving  the  judg- 
ment. Barker  v.  Miller,  6  Johns,,  195;  BlacTcley  v.  Sheldon,  7 
Johns.,  32.  And  where  an  officer  is  sued  for  levying  an  execu- 
tion, and  the  action  is  brought  by  one  who  is  a  stranger  to  the 
process,  it  will  be  sufficient  for  such  officer  to  produce  and  prove 
the  execution,  unless  the  plaintiff  establishes  a  title  to  the  pro- 
perty which  would  have  been  valid  as  against  the  defendant  in 
the  execution.  Parker  v.  Walrod,  16  Wend.,  514. 

But  where  an  officer  attempts  to  overthrow  a  sale  by  the  debtor 
on  the  ground  of  fraud,  he  must  go  back  of  his  process,  and 
show  authority  for  issuing  it.  If  he  acts  under  an  execution,  he 
must  show  a  judgment,  and  if  he  seizes  under  an  attachment, 
he  must  show  the  attachment  regularly  issued.  Noble  v.  Holmes, 
5  Hill,  194. 

And  where  property  has  been  sold  on  a  foreclosure  of  a  chattel 
mortgage,  and  an  officer  by  direction  of  the  plaintiff  in  an  execu- 
tion levies  upon  it  and  sells  it,  they  will  be  compelled  to  prove  a 
judgment  as  well  as  the  execution,  if  the  action  is  brought  by  the 
purchaser  under  the  mortgage  sale.  Gelhaar  v.  Boss,  1  Hilt.,  117; 
Underhill  v.  Beinor,  2  Hilt.,  319.  If  the  defense  is  that  the  title 
of  the  plaintiff  is  fraudulent  as  against  creditors,  by  reason  of  the 
invalidity  of  the  mortgage,  it  is  clear  that  the  judgment  must  be 
proved  as  well  as  the  execution.  lb. 


TROVER.  81? 

But  in  an  action  by  the  voluntary  assignee  of  the  judgment 
debtor,  it  will  be  sufficient  to  produce  and  prove  a  valid  execution 
aud  levy,  without  proving  the  judgment,  because  the  assignee  is 
not  a  stranger  within  the  rule  requiring  proof  of  a  judgment  in 
case  of  an  action  by  a  stranger  to  the  judgment  and  execution. 
Heath  v.  Westerveli,  2  Sandf.,  110. 

Where  an  action  is  brought  by  a  purchaser  at  a  sale  under  an 
execution,  whether  it  be  the  plaintiff  in  the  execution,  or  an  in- 
nocent third  person,  the  plaintiff  must  prove  a  judgment  as  well 
as  an  execution.  Earl  v.  Camp,  16  Wend,  562.  But  where  no  ob- 
jection is  taken  in  the  court  below,  on  account  of  the  omission  to 
prove  a  judgment,  the  objection  will  be  waived,  and  cannot  be 
heard  on  an  appeal.  Smith  v.  Hill,  22  Barb.,  656.  And  where  an 
officer  sues  any  one  but  a  mere  wrongdoer  without  a  pretense  of 
right,  he  must  prove  both  a  valid  judgment  and  execution ; 
although  if  he  had  been  sued  for  the  levy  under  the  process,  that 
alone  would  have  been  a  sufficient  protection.  lb.;  Dunlap  v. 
Hunting,  2  Denio,  643;  Horton  v.  Hendershot,  1  Hill,  118.  If  the 
officer  takes  possession  of  the  property  levied  upon,  his  indorse- 
ment of  the  levy  will  be  sufficient  evidence  of  his  levy  and  pos- 
session. Earl  v.  Camp,  16  Wend.,  562,  569 ;  Cornell  v.  Cook,  7 
Cow.,  310 ;  Spoor  v.  Holland,  8  Wend.,  445.  Neither  the  plaintiff 
in  the  execution,  nor  a  receiptor  of  the  goods  can  maintain  trover 
against  a  person  who  takes  away  the  property  levied  on,  and  con- 
verts it  to  his  own  use.  Ante,  806 ;  Dillenback  v.  Jerome,  7  Cow., 
294;  Barker  v.  Mathews,  1  Denio,  335;  Skinner  v.  Stuart,  39 
Barb.,  206. 

Where  goods  have  been  wrongfully  pledged  by  one  who  had 
no  legal  authority  to  pledge  them,  the  pledgee  will  be  liable  in 
trover,  if  he  refuses  to  deliver  them  to  the  true  owner,  on  his  de- 
mand. Henry  v.  Marvin,  3  B.  D.  Smith,  71;  And  the  rule  is  the 
same  where  the  pledgee  converts  the  goods  by  a  sale  of  them.  lb. 
And  where  goods  are  sold  by  the  owner,  which,  at  the  time  of  the 
sale,  are  in  the  possession  of  a  third  person,  the  latter  will  be 
liable  in  trover,  if  he  refuses  to  deliver  them  to  the  purchaser,  on 
demand.  Hall  v.  Robinson,  2  Comst.,  293;  McGinn  v.  Worden,  3 
E.  D.  Smith,  355;  ante,  94,  95. 

Where  stock  is  pledged  as  a  collateral  security  for  a  usurious 
loan,  the  pledgor  may  maintain  trover  for  it,  after  a  demand  and 
refusal  by  the  pledgee  to  deliver  it.  Cousland  v.  Davis,  4  Bosw., 
619.  So  it  will  lie  by  the  owner  of  stock  which  has  been  sold 
without  his  authority,  even  though  a  valuable  consideration  was 
paid  for  it  by  the  holder,  in  good  faith,  to  a  person  whose  pos- 
session was  wrongful.  Anderson  v.  Nicholas,  5  Bosw.,  121. a  So  it 
lies  by  a  purchaser  under  a  mortgage  foreclosure  sale,  against  the 
mortgagor  for  severing  fixtures  which  were  annexed  by  him  after 
giving  the  mortgage,  and  before  the  foreclosure  sale.  Gardner  v. 
Finley,  19  Barb.,  317.  Or,  by  a  lessor  of  furniture  in  a  building, 
against  his  lessee,  for  its  wrongful  removal.  Davidson  v.  Donadi, 

Wait      103  (a)  Notb427. 


818  TROVER. 

2  E.  D.  Smith,  121.  Or,  by  the  bailor  of  property,  against  an 
assignee  of  the  bailee.  Hyde  v.  Coolcson,  21  Barb.,  92. 

Trover  will  not  lie  unless  the  plaintiff  has  a  present  right  of 
possession."  And  therefore  if  it  appears  that  the  property  was 
pledged  by  the  plaintiff's  vendor,  before  the  sale,  for  the  purpose 
of  securing  a  debt  or  duty  to  a  third  person,  the  plaintiff  cannot 
recover  unless  he  shows  that  the  debt  or  duty  has  been  dis- 
charged, or  that  the  operation  of  the  pledge  has  ceased  in  some 
other  way.  Bush  v.  Lyon,  9  Cow.,  52;  and  see  Bradley  v.  Copley, 
1  0.  B.,  685. 

Where  the  plaintiff  let  a  house  and  furniture  for  a  term,  it  was 
held  that  he  could  not  maintain  trover  against  a  person  who 
wrongfully  took  them  on  an  execution  during  the  term,  because 
the  plaintiff  was  not  entitled  to  the  possession  during  the  term. 
Gordon  v.  Harper,  7  Term,  9;  and  see  Benjamin  v.  Bank  of 
England,  3  Camp.,  417  ;  Pain  v.  Whittaker,  B.  &  M.,  99 ;  Bloxarn 
v.  Sanders,  4  Barn.  &  Cress.,  941 ;  Miles  v.  Gorton,  2  Or.  &  M., 
504 ;  Milgate  v.  KelUe,  3  Man.  &  Grang.,  100. 

But  an  action  on  the  case  would  lie  for  the  recovery  of  such 
damages  as  the  landlord  might  have  sustained  by  the  wrongful 
acts  of  the  defendants ;  and  see  ante,  813.  And  under  the  present 
system  of  pleadings  every  action  is  an  action  on  the  case,  in  the 
sense  that  it  requires  a  statement  of  the  facts  constituting  a 
cause  of  action,  instead  of  a  statement  of  the  ground  of  action 
according  to  some  established  form  of  pleadings. 

Against  whom.']  The  action  must  be  brought  against  the  per- 
son who  has  been  guilty  of  the  conversion,  or  by  whose  orders  or 
directions  it  has  been  done ;  or  it  may  be  brought  against  a  per- 
son for  whose  benefit  it  has  been  done,  if  he  has  subsequently 
recognized  it  and  adopted  it,  in  the  same  manner  as  in  actions  of 
trespass.  Ante,  809.  And  the  action  will  lie,  not  only  against  in- 
dividuals, but  against  corporations  also,  when  the  acts  are  done 
by  their  officers  or  agents  or  servants,  within  the  scope  of  their 
employment  or  business.  Ante,  276,  and  cases  cited. 

A  person  who  hires  a  horse  to  go  a  specified  distance,  or  to  a 
particular  place,  will  be  liable  for  the  injury  which  results  from 
going  beyond  it,  and  the  act  amounts  to  a  conversion  of  the 
property.  Fish  v.  Ferris,  5  Duer,  49  ;  Disbrow  v.  Tenbroeck,  4  E. 
D.  Smith,  397 ;  ante,  330.  And  in  such  a  case  infancy  will  not  be 
any  defense  to  the  action.  lb.;  Campbell  v.  Stakes,  2  Wend.,  137. 

Trover  may  be  maintained  in  a  justice's  court,  against  a  post- 
master who  improperly  detains  a  newspaper,  although  the  deten- 
tion may  be  under  color  of  the  laws  of  the  United  States  and  the 
regulations  of  the  post  office  department.  Teall  v.  Felton,  1  Comst., 
537,  affirmed  12  How.,  U.  S.,  284.  If  a  postmaster  assumes  to 
charge  letter  postage  on  a  newspaper,  because  there  is  an  initial 
on  the  wrapper,  he  does  not  act  judicially  in  such  a  sense  that  it 
will  protect  him  from  an  action  for  improperly  detaining  the 
paper,  although  neither  fraud  or  malice  is  alleged  or  proved.  lb. 
A  person  who  has  a  lien  upon  goods  or  chattels  may  detain  them 

(a)  Note  428. 
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nntil  the  lien  is  discharged  or  satisfied.  Ante,  357  to  367.  And 
the  bailee  may  maintain  trover  against  any  person  who  takes 
them  from  his  possession,  or  converts  them  without  first  satisfy- 
ing such  lien.  lb. 

The  maker  of  a  negotiable  promissory  note  may  maintain  an 
action  for  its  conversion,  against  any  person  who  wrongfully 
negotiates  it,  before  it  has  any  legal  inception.  Decker  v.  Mathews, 
2  Kern.,  313;  8.  C,  5  Sandf.,  439.  Where  goods  have  been 
obtained  by  fraud,  and  have  then  been  transferred  to  a  bona  fide 
holder  for  value,  it  is  entirely  settled  that  the  vendor  cannot  re- 
cover their  value  from  such  bona  fide  holder.  Ante,  504  to  509. 

But  the  vendor  may  maintain  trover  against  a  voluntary 
assignee  of  such  fraudulent  purchaser,  or  against  his  creditors 
who  have  taken  the  property  on  execution.  Ante,  505.  And 
whenever  trespass  will  lie  for  wrongfully  taking  goods,  ante,  805, 
trover  will  also  lie,  as  a  general  rule,  with  the  exceptions  already 
stated.  Ante,  813. 

For  what  property.']  It  must  be  proved  that  the  chattels  for 
the  conversion  of  which  the  action  is  brought,  are  personal  pro- 
perty or  chattels,  for  the  action  does  not  lie  for  things  which  are 
a  part  of  the  freehold,  nor  for  any  injury  to  real  estate.  As  to 
what  is  real  estate,  see  Fixtures,  ante,  602;  Sales  of  Land,  &c, 
ante,  635. 

Trover  lies  for  all  personal  chattels;  as  for  bank  bills  where 
the  holder  has  not  used  due  caution  in  receiving  them.  Snow  v. 
Peacock,  3  Bing.,  406;  Snow  v.  Leatham,  2  Oarr.  &  Payne,  314; 
Easley  v.  Crockford,  10  Bing.,  243;  ante,  439  to  444.  So  it  lies 
for  bills  of  exchange,  promissory  notes,  checks  or  other  nego- 
tiable instruments.  Todd  v.  Crookshanks,  3  Johns.,  432;  Truettel 
v.  Barandon,  1  Moore,  543  ;  Qoggerley  v.  Cuthbert,  5  Bos.  &  Pul. 
(2  K  E.),  170;  Lovell  v.  Martin,  4  Taunt.,  799;  Knight  v.  Legh, 
4  Bing.,  589;  Morrison  v.  Buchanan,  6  Oarr.  &  Payne,  18;  Jones 
v.  Fort,  9  Barn.  &  Cress.,  764;  Decker  v.  Mathews,  2  Kern.,  313; 
S.  C,  5  Sandf.,  439.  For  a  policy  of  insurance;  for  domestic 
animals,  or  for  wild  animals  which  have  been  reclaimed,  ante,  764 ; 
or  for  coals  severed  from  the  mine ;  or  for  trees  after  they  have 
been  cut  down  and  become  personal  property.  Ante,  763. 

But  trover  will  not  lie  for  fixtures  while  they  are  attached  to 
the  freehold,  even  though  they  are  such  as  the  tenant  has  a  right 
to  remove.  Mackintosh.v.  Trotter,  3  Mees.  &.  Wels.,  184.  Though 
after  they  have  been  severed  from  the  freehold  trover  will  lie. 
Weeton  v.  Woodcock,  7  Mees.  &  Wels.,  14;  Minshall  v.  Lloyd,  2 
Id.,  450;  Dalton  v.  Whittem,  3Q.B.,  961.  And  so  it  will  lie  for 
detached  portions  of  machinery  which  are  not  attached  to  the 
freehold,  although  the  principal  part  of  the  machine  may  be. 
Davis  v.  Jones,  2  Barn.  &  Aid.,  165.  So  trover  will  lie  for  an 
undivided  part  of  a  chattel ;  as  for  three-fourths  of  a  ship,  Watson 
v.  King,  4  Camp.,  272 ;  or  for  one-eighth  of  a  sloop,  White  v. 
Osbotn,  21  Wend.,  72;  and  see  Tyl&r  v.  Taylor,  8  Barb.,  585. 

As  a  general  rule,  trover  cannot  be  maintained  by  one  tenant 
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in  common  against  an  other,  for  the  possession  of  one  is  the 
possession  of  all,  and  he  may  retake  the  property  whenever  an 
opportunity  offers.  If  one  co-tenant  sells  the  entire  property  to  a 
stranger,  his  co-tenant  may  maintain  trover  for  his  share,  although 
the  property  has  not  been  removed  beyond  the  reach  of  the 
plaintiff,  he  may  retake  possession  when  an  opportunity  offers, 
or  he  may  bring  trover  against  the  co-tenant  who  sold  it.  White 
v.  Osborn,  21  Wend.,  72.  Where  the  property  owned  in  common 
consists  of  shingle  mills  or  machines,  a  clapboard  or  siding  mill, 
an  engine,  &c,  which  are  used  in  a  building  for  manufacturing 
lumber,  and  one  co-tenant  removes  the  property  from  the  build- 
ing where  it  was  used,  and  carries  it  several  miles  distant,  and 
puts  it  into  a  building  of  his  own,  and  uses  it  for  the  purpose  of 
manufacturing  his  own  lumber,  this  is  such  a  destruction  of  the 
property  as  will  sustain  an  action  of  trover  against  him  by  his 
co-tenant.  Benedict  v.  Howard,  31  Barb.,  569. 

If  one  tenant  in  common  sells  the  entire  property  owned  in 
common,  his  co-tenant  may  maintain  trover  for  his  share.  Wilson 
v.  Reed,  3  Johns.,  175;  Hyde  v.  Stone,  9  Cow.,  230.  So,  a  destruc- 
tion of  the  property,  subjects  the  wrongdoer  to  an  action  of 
trover  by  his  co-tenant.  Sheldon  v.  Skinner,  4  Wend.,  525,  530. 
But  no  action  can  be  maintained  by  one  co-tenant  against  an 
other,  unless  a  loss,  destruction  or  sale  of  it  is  shown.  It  is  not 
sufficient  to  show  that  one  tenant  exercises  exclusive  possession 
of  the  chattel,  and  claims  to  be  the  sole  owner,  and  refuses  to 
deliver  it  up  to  his  co-tenant,  or  to  permit  him  to  share  in  the 
possession.  Gilbert  v.  Bickerson,  7  Wend.,  449;  but  see  Benedict 
v.  Howard,  above  cited.  One  joint  owner  of  a  ship  or  a  chattel, 
who  has  its  exclusive  possession  and  use,  is  not  responsible  to 
his  co-owners  for  carelessness  in  the  use  of  it.  Moody  v.  Buck,  1 
Sandf.,  304.  If  the  other  owners  are  not  satisfied  to  have  it  in 
his  care,  they  must  themselves  look  to  the  protection  of  their  own 
property.  lb.  Each  owner  of  a  ship  has  a  distinct  and  separate 
interest  as  tenant  in  common,  and  each  owner  may  or  may  not, 
as  he  deems  fit,  insure  his  particular  share.  McCready  v.  Wood- 
hull,  34  Barb.,  80,  82. 

As  a  general  rule,  the  property  held  in  common  cannot  be 
divided,  unless  by  the  consent  of  all  the  owners.  One  tenant  in 
common  cannot  set  apart  a  portion  of  the  common  property  for 
his  co-tenant,  and  hold  the  remainder  as  his  own,  however  just 
may  be  the  division.  Sheldon  v.  Skinner,  4  Wend.,  525,  530; 
Fobes  v.  Shattuck,  22  Barb.,  568-570.  This  must  be  the  rule 
when  the  property  held  in  common  consists  of  several  things  of 
different  qualities  or  value,  or  where  it  embraces  but  one  thing, 
which  cannot  be  divided  without  destroying  its  nature  or  identity. 
But  where  the  property  is  severable  in  its  nature,  is  kept  in  com- 
mon bulk,  and  is  of  the  same  quality  and  value,  each  tenant  may 
sever  and  appropriate  his  share,  if  it  can  be  ascertained  by 
measurement  or  weight,  without  the  consent  of  his  co-tenant,  and 
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may  sell  or  destroy  it  without  being  liable  to  them,  in  an  aetior 
for  the  conversion  of  the  common  property.  lb. 

The  title  to  property,  or  the  right  of  action  for  an  injury  to  it, 
or  for  a  conversion  of  it,  sometimes  depends  upon  a  title  by 
accession.  This  is  a  species  of  title  by  which  a  person  acquires 
a  right  to  property,  or  a  property  in  it,  in  consequence  of  its 
belonging  to  an  other  thing;  as,  by  growing  out  of  it,  or  being 
added  to,  or  combined  with  it.  It  is  a  mode  of  acquiring  property 
which  is  founded  upon  the  principle  that  an  accessory  thing  fol- 
lows or  belongs  to  its  principal  thing.  And  this  rule  is  carried 
so  far,  that  the  owner  of  the  principal  thing  becomes  absolute 
proprietor  of  all  that  belongs  to  it,  or  is  added  to,  or  connected 
with  it  as  an  accessory  thing ;  whether  such  addition  be  by  its 
own  increase,  as  the  fruits  of  the  earth,  the  young  of  animals,  or 
the  operation  of  natural  causes,  as  the  gradual  deposit  made  upon 
land  by  a  stream  ;  or,  by  the  voluntary  act  of  an  other,  who 
unites  his  property  with  it,  as  by  the  interweaving  of  materials, 
welding  of  iron,  painting  on  an  other's  tablet,  writing  on  his 
parchment,  building  or  planting  on  his  soil,  or  by  the  mixing  to- 
gether of  things  dry  or  liquid,  or  by  manufacturing  new  articles 
out  of  old  materials.  This  principle  of  law  entitles  the  owner  of 
property  to  all  that  it  produces,  either  naturally,  or  artificially,  by 
the  skill  or  labor  of  an  other,  even  where  such  addition  extends 
to  a  change  of  form  or  materials ;  and  by  which,  on  the  other 
hand,  the  possessor  of  property  becomes  entitled  to  it,  as  against 
the  original  owner,  where  the  addition  made  to  it  by  his  skill  and 
labor,  is  of  greater  value  than  the  property  itself,  or,  where  the 
change  effected  in  its  form  is  so  great  as  to  render  it  impossible 
to  restore  it  to  its  original  shape.  The  original  owner  of  any 
thing  which  receives  an  accession  either  by  natural  or  by  artificial 
means,  as  by  the  growth  of  vegetables,  the  pregnancy  of  ani- 
mals, the  embroidering  of  cloth,  or  the  conversion  of  wood  or 
metal  into  vessels  or  utensils,  is  entitled  not  only  to  his  title  to 
the  property,  but  also  to  the  possession  of  it,  in  its  improved 
state  or  condition. 

But  the  owner  must  be  able  to  prove  the  identity  of  the 
original  materials,  for  if  wine,  oil  or  bread  be  made  out  of  an  other 
man's  grapes,  olives  or  wheat,  they  belong  to  the  new  operator, 
who  is  bound  to  make  compensation  or  satisfaction  to  the  former 
proprietor  for  the  materials  which  he  has  so  converted.  But  it  is 
only  in  cases  in  which  property  is  converted  into  a  different  species 
by  an  innocent  holder  or  purchaser,  that  the  true  owner  is 
deprived  of  his  title  to  the  property,  and  compelled  to  accept  of 
satisfaction  or  compensation  for  it,  in  place  of  the  original  mate- 
rials. Betts  v.  Lee,  5  Johns.,  348;  Curtis  v.  Groat,  6  Johns.,  168; 
Chandler  v.  Edson,  9  Johns.,  362;  Babcock  v.  Gill,  10  Johns., 
287.  A  willful  trespasser  or  wrongdoer  cannot  acquire  any  title 
to  the  property  of  an  other,  by  any  change  which  can  be  made  in 
it  by  his  labor  and  skill,  however  great  the  change  may  be,  pro- 
vided it  can  be  proved  that  the  changed  or  improved  article  was 
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made  from  the  original  materials.  lb.;  Silsbury  v.  McCoon;  3 
Cotnst.,  379.  And  where  a  quantity  of  corn  was  taken  from  the 
owner  by  a  willful  trespasser  and  converted  by  him  into  whiskey, 
it  was  held  that  the  property  was  not  changed,  and  that  the 
whiskey  belonged  to  the  owner  of  the  original  materials.  lb. 
And  a  creditor  having  an  execution  against  the  owner  of  the 
corn,  may  in  such  a  case,  seize  and  sell  the  whiskey  to  satisfy  his 
debt.  lb.  There  may,  however,  be  an  exception  to  this  rule,  in 
one  class  of  cases,  in  which  one  man  may  gain  title  to  the  pro- 
perty of  an  other,  upon  the  principle  of  accession,  even  if  he  took 
it  willfully  as  a  trespasser,  and  not  through  mere  ignorance  or 
mistake,  as  where  personal  property  is  wrongfully  affixed  to  real 
estate,  ante,  607.  But  with  this  and  perhaps  some  analogous 
exceptions,  the  general  rule  undoubtedly  is,  that  whatever  altera- 
tion of  form  property  may  have  undergone,  the  owner  may  claim 
it,  if  he  can  prove  the  identity  of  the  materials,  at  all  events,  if 
such  materials  are  susceptible  of  being  restored  to  their  original 
form.  It  is  clearly  the  rule  as  against  a  trespasser,  even  though 
the  property  cannot  be  restored  to  its  former  character,  unless 
in  the  excepted  cases  just  mentioned.  Silsbtvry  v.  McCoon,  3 
Comst.,  379. 

The  title  by  accession  is  somewhat  similar  to  that  of  title  by 
confusion  of  goods,  chattels  or  property  belonging  to  different 
owners.  By  the  rules  of  the  common  law,  a  confusion  of  goods 
occurs  when  the  goods  of  two  or  more  persons  become  so  inter- 
mixed that  they  cannot  be  distinguished  or  separated.  There 
was  originally  a  difference  between  a  confusion  and  a  commixtion 
of  goods.  By  the  former  was  intended  sudh  an  intermixture  or 
interfusion  as  that  of  liquids,  fluids,  or  metals,  while  by  the 
latter  was  meant  an  intermixture  of  dry  articles,  such  as  wheat, 
corn  or  other  grain,  or  similar  things. 

The  distinction  which  formerly  existed,  is  not  observed,  and  the 
term  confusion  relates  to  an  intermixture  of  any  kind  of  goods  or 
chattels.  The  general  rule  of  law  in  relation  to  confusion  of  goods, 
is,  that  when  it  is  done  by  mutual  consent,  the  owners  become 
tenants  in  common,  of  the  property ;  but,  if  it  is  done  other- 
wise, the  whole  belongs  to  the  innocent  owner,  unless  the  goods 
can  be  easily  distinguished  and  separated,  as  in  the  case  of  furni- 
ture, or  other  similar  things ;  in  which  case,  no  change  of  owner- 
ship takes  place.  If  grain  or  flour  are  mixed  together  by  consent, 
and  are  of  equal  value,  the  owners  will  share  equally.  And  where 
the  wheat  of  the  plaintiff  was  mixed  with  that  of  the  defendant, 
by  being  put  into  a  common  bin,  with  the  consent  of  both  parties, 
and  the  defendant  afterwards  sold  the  whole,  it  was  held,  that 
the  intermixture  created  a  tenancy  in  common  between  them, 
and  that  the  sale  by  the  defendant,  rendered  him  liable  to  the 
plaintiff  in  trover.  Nowlen  v.  Colt,  6  Hill.  461.  There  is  not 
properly  a  confusion  of  goods,  if  they  can  be  distinguished  and 
identified,  as  in  the  case  of  a  wrongful  taking  of  logs  by  one  man 
from  an  other,  and  mixing  them  with  his  own.     But,  if  he  should 
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fraudulently  or  wrongfully  take  such  logs,  and  manufacture  them 
into  boards,  and  then  intermix  them  with  his  own  in  a  common 
pile  or  stack  of  boards,  so  that  they  could  not  be  distiuguished, 
this  would  constitute  a  confusion  of  goods ;  and  the  owner  of  the 
logs  thus  wrongfully  taken,  may  maintain  replevin  or  trover  for 
the  whole  pile  of  boards.  Wingate  v.  Smith,  7  Shep.,  287.  The 
general  rule  is,  that  if  one  person  willfully  mixes  his  money, 
grain,  chattels  or  property,  with  that  of  an  other  man,  without 
his  approbation  or  knowledge,  the  law,  to  guard  against  fraud, 
will  give  the  entire  property  to  the  innoceut  party,  without  any 
compensation  or  account.  There  may  be  cases  in  which  confusion 
takes  place  without  the  consent,  or  negligence  of  either  party,  as 
in  the  case  of  an  uuavoidable  accident.  In  such  a  case,  the  just 
rule  would  be  to  hold  the  parties  tenants  in  common,  with  inte- 
rests proportionate  to  the  quantity  of  property  thus  casually  con- 
tributed by  each  of  them.a 

A  confusion  of  goods  which  results  from  the  acts  of  a  duly 
authorized  agent,  is  the  same  in  its  results  to  the  principal,  as 
though  he  did  the  acts  himself.  But  if  the  acts  done  by  his  agent 
are  unauthorized,  the  principal  will  not  be  bound  by  them.  Ante, 
216. 

A  sale  of  the  true  owner's  wheat,  by  one  who  has  possession 
of  it,  for  the  mere  purpose  of  shipping  it  to  such  owner's  consignee, 
is  void,  as  against  such  owner,  and  does  not  pass  any  title,  al- 
though the  person  selling  it  may  have  sold  it  innocently,  in  the 
belief  that  it  was  his  own,  and  although  the  purchaser  bought 
and  received  it  in  good  faith,  for  value,  and  on  the  faith  that  the 
seller  was  the  true  owner.  Williams  v.  Mason,  4  Bosw.,  156,  168. 
And  where  a  person  has  possession  of  grain  for  transportation  or 
shipment,  and  he  mixes  the  owner's  wheat  with  other  wheat  of 
the  same  description  and  quality,  whether  it  belongs  to  himself  or 
to  other  persons,  without  the  consent  of.  the  owner,  the  latter  will 
not  lose  his  title  to  his  wheat ;  and  he  may  call  for  a  division  of 
the  grain ;  or,  when  the  other  part  owners  have  received  theii 
share  from  the  common  mass,  he  may  claim  and  recover  the  re- 
mainder as  his  separate  parcel.  lb.  Where  the  owner  of  goods 
employs  an  intermediate  agent  for  the  sole  purpose  of  forwarding 
them  to  their  destination,  and  necessity  or  convenience  requires 
that  the  property  should  be  placed  temporarily  in  the  agent's 
possession,  that  will  not  authorize  the  agent  to  sell  or  pledge  the 
property,  if  he  is  not  entrusted  with  any  of  the  documents  of  appa- 
parent  ownership.  And  if  he  wrongfully  appropriates  the  goods, 
and  an  honest  and  innocent  purchaser  obtains  them  from  him, 
that  will  not  divest  the  owner  of  his  original  property,  nor  deprive 
him  of  the  power  of  reclaiming  them  or  their  avails  or  value.  lb., 
ante,  151,  488.  The  right  of  the  owner  in  such  a  case,  does  not 
depend  upon  an  identification  of  the  very  grains  of  wheat  for- 
merly owued  by  him.  lb.  A  commission  merchant  who  receives 
such  wheat,  and  makes  advances  thereon,  does  not  stand  in  any 
better  position  than  an  innocent  purchaser,  lb. 

(a)  Note  429. 
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The  conversion.']  In  an  action  of  trover,  it  is  indispensable  that 
the  plaintiff  should  show  that  the  defendant  has  been  guilty  of 
an  unlawful  conversion  of  the  property  in  question.  In  law, 
conversion  consists  in  an  unlawful  turning  or  applying  of  the  per- 
sonal goods  or  chattels  of  the  owner  to  the  use  of  the  taker,  or 
of  some  other  person  than  the  owner;  or  the  unlawful  destroying 
or  altering  of  their  nature.  When  a  party  takes  away  or  wrong- 
fully assumes  a  right  to  goods  which  belong  to  an  other,  it  will, 
in  general,  be  sufficient  evidence  of  a  conversion;  but  where  the 
original  taking  was  lawful,  as  where  the  party  found  the  goods, 
and  their  detention  alone  is  illegal,  it  is  absolutely  necessary  to 
make  a  demand  of  the  goods,  and  there  must  also  be  a  refusal 
to  deliver  them  before  the  conversion  will  be  complete.  If  the 
original  taking  was  unlawful,  that  will  of  itself,  be  a  conversion. 

To  constitute  a  conversion  there  must  be  an  intention  on  the 
part  of  the  defendant  to  take  to  himself  the  property  in  the  goods, 
or  to  deprive  the  plaintiff  of  it.  If  the  entire  article  is  destroyed, 
as,  for  instance,  by  burning  it,  that  would  be  a  taking  of  the 
property  from  the  plaintiff  and  depriving  him  of  it,  although 
the  defendant  might  not  be  considered  as  appropriating  it  to  his 
own  use. 

A  conversion,  then,  may  be  evidenced  by  a  wrongful  taking 
of  the  goods  of  him  who  has  a  right  to  the  immediate  posses- 
sion of  them ;  or  by  the  fact  that  the  defendant  has  destroyed 
the  goods  in  question,  or  has  participated  in  their  destruction ; 
or  it  may  be  evidenced  by  the  fact  that  the  defendant  has  wrong- 
fully and  unlawfully  asserted  title  to  the  chattel,  or  assumed 
dominion  over  it;  and  in  cases  like  the  preceding,  no  formal 
demand  of  the  goods  and  a  refusal  to  deliver  them  need  be 
shown  in  order  to  support  an  action  for  their  recovery,  or  their 
value  in  damages.3 

A  demand  and  refusal  are,  however,  necessary  in  all  cases 
where  the  defendant  became  in  the  first  instance  lawfully  pos- 
seessed  of  the  goods,  and  the  plaintiff  is  not  prepared  to  prove 
some  distinct  actual  conversion  of  them.  There  are  some  cases 
in  which  a  party  is  not  necessarily  guilty  of  a  conversion,  merely 
because  he  does  not  at  once  restore  the  chattel  in  dispute,  as 
where  it  is  not  at  the  moment  of  demand  in  his  possession,  or 
under  his  immediate  control ;  or  where  he  desires  to  ascertain 
whether  the  demand  is  made  by  one  who  is  lawfully  entitled  to 
the  property.  From  what  has  been  thus  far  said,  it  is  evident 
that  the  action  of  trover  is  one  which  is  peculiarly  adapted  for 
trying  the  title  to  goods  and  chattels.  And  in  most  of  the 
actions  of  trover  which  are  brought,  the  principal  question  liti- 
gated is  that  relating  to  the  title  to  the  property  in  dispute. 
Actions  in  the  nature  of  trover  are  frequently  brought  too,  for 
the  reason  that  this  form  of  action  will  often  lie  where  trespass 
will  not.  Ante,  814. 

Conversion  by  a  wrongful  taking.]  As  a  general  rule,  proof  by 
a  plaintiff  that  the  defendant  has  wrongfully  and  unlawfully 

(a)  Note  430. 


TROVER.  825 

taken  his  goods  and  chattels  is  of  itself  proof  of  a  conversion, 
and  not  merely  evidence  of  it,  and  generally,  whenever  trespass 
will  lie  for  a  wrongful  taking  of  goods,  so  will  trover.  There 
may,  however,  be  a  wrongful  taking  or  removing  of  goods,  which 
is  actionable,  although  trover  will  not  lie;  as  where  the  owner  of 
a  ferry  refused  to  take  a  passenger's  horses,  and  removed  them 
from  the  boat,  and  set  them  at  large  on  shore,  which  was  held 
not  to  be  in  itself  a  conversion.  Fouldes  v.  Willoughby,  8  Mees. 
&  Wels.,  540. 

A  servant  who  without  permission  takes  away  his  master's 
goods  on  leaving  his  service,  is  guilty  of  an  unlawful  taking 
which  is  of  itself  a  conversion,  for  which  an  action  will  lie  with- 
out any  previous  demand.  Pilsbury  v.  Webb,  33  Barb.,  213.  After 
such  a  taking,  his  possession  is  not  that  of  a  servant,  but  of  a 
wrongdoer.  II.  Where  property  is  wrongfully  taken  from  the 
possession  of  the  owner,  he  can  maintain  an  action  to  recover 
the  possession  from  the  wrongdoers,  or  its  value  in  damages  with- 
out a  previous  demand.  New  York  Car  Oil  Co.  v.  Richmond,  6 
Bosw.,  213. 

Conversion  by  a  wrongful  assumption  of  the  property.]  If  one 
party  claims  the  goods  or  chattels  of  an  other  as  his  own,  or  if 
he  asserts  the  rights  of  an  other  person  to  them  as  owner,  this 
will  be  evidence  of  a  conversion."  A  clerk,  servant  or  agent  who 
converts  the  goods  of  an  other  for  the  benefit  of  his  employer,  is 
liable  in  trover  as  much  as  though  done  for  his  own  benefit. 
Stephens  v.  Elwall,  4  Maule  &  Selw.,  259.' 

So,  where  a  man,  intrusted  with  the  goods  of  an  other,  puts 
them  into  the  hands  of  a  third  person,  without  orders,  it  is  a  con- 
version ;  as  where  the  owner  of  goods,  on  board  of  a  vessel, 
directed  the  captain  not  to  land  them  on  a  wharf,  against  which 
the  vessel  was  moored,  which  he  promised  not  to  do,  but  after- 
wards delivered  them  to  the  wharfinger  for  the  owner's  use, 
under  the  idea  that  the  wharfinger  had  a  lien  upon  them  for  the 
wharfage  fees,  because  the  vessel  was  unloaded  against  the 
wharf,  it  was  held  that  the  owner,  upon  a  demand  and  refusal, 
might  maintain  trover  against  the  captain,  unless  he  could 
establish  the  wharfinger's  right ;  for  by  putting  the  goods  into  the 
custody  of  the  wharfinger  it  brought  a  charge  upon  the  plaintiff", 
and  it  was  therefore  a  conversion  by  the  defendant.  Syeds  v. 
Hay,  4  Term,  260.  So,  if  the  holder  of  a  bill  of  exchange,  for  a 
specific  purpose,  gets  it  discounted  and  receives  money  upon  it, 
this  is  a  conversion  of  the  whole  bill,  even  though  he  may  have 
received  only  a  part  of  the  money  due  upon  it.  Alsager  v.  Close, 
10  Mees.  &  Wels.,  576.  So  the  maker  of  a  negotiable  promis- 
sory note  may  maintain  trover  against  one  who  wrongfully 
negotiates  it  before  it  has  any  legal  inception.  Decker  v.  Mathews, 
2  Kern.,  313 ;  S.  C,  5  Sandf.,  439. 

Where  one  person  makes  use  of  a  thing  found  by  him,  or 
delivered  to  him,  against  the  owner's  consent,  it  will  be  a  con- 
version ;  as  if  a  carrier  should  draw  out  a  part  of  the  contents  of 
Wait  104  («•)  Hot»«i. 
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a  vessel  containing  liquor,  and  then  fill  it  up  with  water ;  this 
would  be  a  conversion  of  all  the  liquor.  Eichardson  v.  Atkinson, 
1  Strange;  576 ;  and  so  of  the  case  of  a  carrier  or  a  wharfinger 
who  should  break  open  a  box  containing  goods  and  sell  them. 
So  if  a  person  comes  into  possession  of  land,  and  he  finds  chat- 
tels there  which  he  removes  to  a  great  distance,  that  will  be  a 
conversion.  Forsdick  v.  Collins,  1  Stark.,  173. 

Where  one  acts  as  an  agent  for  an  other  in  the  sale  of  pro- 
perty, he  will  be  liable  to  the  true  owner  for  the  value  of  the 
property,  if  the  person  employing  him  to  sell  had  no  title  to 
the  property,  nor  any  right  to  sell  it ;  as  where  the  defendant,  a 
jeweler,  received  from  A.  a  set  of  diamond  ear  rings  and  pin,  in 
the  belief  that  A.  was  the  owner,  and  acting  on  such  belief  he 
sold  the  jewelry  to  B.,  and  received  the  proceeds  from  him  which 
he  paid  over  to  A.  in  ignorance  of  the  plaintiff's  title,  and  with- 
out any  charge  for  services,  but  he  was  held  liable,  in  trover,  for 
the  full  value,  in  an  action  by  the  true  owner.  Dudley  v.  Hawley, 
40  Barb.,  397  ;  ante,  151. 

To  constitute  a  conversion,  it  is  not  necessary  to  show  a  man- 
ual taking  of  the  thing  in  question,  nor  that  the  defendant  has 
applied  it  to  his  own  use ;  the  assumption  of  a  right  to  dispose 
of  it,  or  the  exercising  of  a  dominion  over  it,  to  the  exclusion  of 
the  plaintiff's  right,  or  in  defiance  of  it,  is  a  conversion.  Bristol 
v.  Burt,  7  Johns.,  254;  Murray  v.  Burling,  10  Johns.,  172 ;  Rey- 
nolds v.  Shuler,  5  Cow.,  323.  So  the  action  lies  where  property 
is  levied  upon,  and  an  inventory  and  appraisal  made,  with  a 
declared  intention  to  sell.  Connah  v.  Hale,  23  Wend.,  462. 

A  very  slight  agency  or  interference  with  property,  will  make 
one  liable  in  trover ;  as,  where  a  person  acted  as  interpreter  for 
the  owner  of  the  freehold,  in  forbidding  the  removal  of  a  fixture, 
by  a  purchaser  of  it  under  an  execution,  and  afterwards,  in  be- 
half of  the  former,  forbade  its  removal.  Farrar  v.  Chauffetete,  5 
Denio,  527. 

It  is  not  every  interference  with  property,  however,  that  will 
amount  to  a  conversion  of  it.  And  merely  taking  a  chattel  mort- 
gage upon  personal  property,  from  a  person  who  is  in  possession 
of  it,  is  not  a  conversion,  where  the  mortgagee  never  had  posses- 
sion of  the  property,  or  had  any  thing  to  do  with  it,  except  merely 
taking  such  mortgage  to  secure  a  debt  due  from  the  mortgagor  to 
the  mortgagee.  Maiteawan  Co.,  v.  Bentley,  13  Barb.,  641. 

Conversion  by  demand  and  refusal^]  Where  there  has  been  an 
actual  wrongful  taking  of  goods  or  chattels,  no  demand  of  them, 
before  action,  is  necessary.  The  wrongful  taking,  is  of  itself  a 
conversion ;  and  therefore  a  demand  and  refusal  would  be  un- 
necessary for  the  purpose  of  constituting  a  conversion,  or  in 
strictness,  serving,  as  the  proof  of  a  conversion. 

But,  where  goods  or  chattels  have  come  to  the  possession  of  a 
person  lawfully,  the  general  rule  is,  that  a  demand  of  such  pro- 
perty must  be  made  of  him  before  he  can  be  guilty  of  a  conversion 
of  the  property.    This  rule,  however,  applies  to  those  cases  only 
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in  which  the  person  has  the  property  at  the  time  of  making  the 
demand.  For,  if  he  received  the  property  ever  so  innocently,  but 
has  converted  it  by  a  sale  to  some  other  person,  he  will  be  liable  to 
the  true  owner  for  its  value.  Ante,  826.  Where,  however,  there  has 
not  been  an  act  done  which  amounts  to  a  conversion,  there  the 
general  rule  prevails  that  a  demand  is  necessary  before  action  is 
brought. 

It  is  held  that  where  goods  are  wrongfully  taken,  and  they 
afterwards  come  into  the  possession  of  an  other,  he  will  be  as  much 
a  wrongdoer,  as  the  original  taker.  But  there  is  an  exception  to 
this  rule ;  for,  if  the  second  person  received  them  innocently  from 
the  wrongdoer,  and  he  proves  that  fact  on  the  trial,  it  will  be 
necessary  for  the  plaintiff  to  show  that  a  demand  was  properly 
made  before  the  action  was  brought.  Tollman  v.  Turclc,  26  Barb., 
167 ;  Millspaugh  v.  Mitchell,  8  Barb.,  333 ;  Barrett  v.  Warren,  3 
Hill,  348,  350.  The  ,same  rule  is  applicable  to  the  case  of  a  pur- 
chase from  a  fraudulent  vendee.  lb.  It  is  to  be  remembered, 
however,  that  no  purchase  though  entirely  innocent,  and  for 
value,  can  deprive  the  true  owner  of  his  goods  if  they  were  stolen 
from  him.  Ante,  507.  And,  therefore,  if  he  makes  a  proper  de- 
mand of  his  property,  it  will  be  a  conversion,  if  there  is  a  refusal 
to  give  it  up,  even  by  an  innocent  purchaser,  for  value. 

Where  property  is  delivered  to  two  bailees  jointly,  a  demand 
must  be  made  of  each  before  both  can  be  made  liable  in  trover. 
Mitchell  v.  Williams,  4  Hill,  13.  But  the  rule  is  different  in 
relation  to  partners,  for  the  law  makes  each  partner  an  agent 
for  the  other,  and  the  acts  of  one  will  bind  the  entire  firm  in  such 
a  case.  lb.;  and  see  ante,  300 ;  Ball  v.  LarMn,  3  E.  D.  Smith,  555. 
Generally,  a  demand  to  be  valid  and  effectual,  must  be  made  of 
the  person  who  is  sought  to  be  charged  with  a  conversion.  The 
case  of  partners  is  an  exception,  as  we  have  just  seen.  And 
there  may  be  cases  in  which  a  demand  and  refusal  by  an  agent 
would  be  sufficient,  though  such  instances  are  exceptions  to  the 
general  rule;  or,  rather,  the  demand  made  upon  the  agent,  is 
regarded  in  law;  as  a  demand  upon  the  principal.  Cass  v.  N.  T. 
and  New  Haven  E.  B.,  1  E.  D.  Smith,  522 ;  Thompson  v.  Sixpenny 
Savings  Bank  of  N.  Y.,  5  Bosw.,  293. 

A  married  woman  is  not,  from  the  mere  relation  of  wife,  such 
an  agent  of  her  husband  as  to  render  him  liable  in  trover,  for  a 
conversion  of  goods  on  account  of  her  refusal  to  deliver  them  up 
on  demand.  Livingston  v.  Stoessel,  3  Bosw.,  19 ;  Stormy.  Livingston, 
6  Johns.,  44.  And  this  rule  has  been  carried  so  far  as  to  hold 
that  a  husband  is  not  liable  in  trover,  without  a  demand  upon 
him,  even  where  his  wife  knowingly  received  stolen  goods,  when 
there  was  no  evidence  that  the  husband  had  any  such  knowledge. 
Gurney  v.  Kenny,  2  E.  D.  Smith,  132.  Though  a  demand  must 
be  made  upon  the  person  sought  to  be  rendered  liable,  it  is  not 
indispensable  that  the  demand  should  be,  made  actually  and 
literally  upon  him  in  proper  person,  for  a  written  demand  will  be 
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sufficient,  if  left  at  his  residence  with  some  proper  person.  Logan 
v.  Houlditch,  1  Esp.,  22 ;  Watkins  v.  Woolley,  1  Gow.,  69." 

If  the  demand  is  a  written  one,  it  must  be  proved  by  the 
writing,  or  its  absence  must  be  accounted  for,  as  in  other  cases. 
But  if  a  verbal  demand,  and  a  demand  in  writing,  are  made  at  the 
same  time,  for  the  purpose  of  sustaining  an  action  of  trover ;  and 
neither  notice  has  auy  reference  to  the  other,  evidence  of  the 
verbal  demand  will  be  sufficient  without  the  production  of 
the  written  notice.  Smith  v.  Young,  1  Camp.,  439. 

When  a  person  is  in  lawful  possession  of  personal  property, 
which  is  demanded  of  him,  he  may,  at  the  time  of  the  demand, 
require  reasonable  evidence  of  the  authority  to  make  the  de- 
mand, and  a  refusal  to  make  such  a  delivery  thereof  without  such 
proof,  is  not  sufficient  evidence  of  a  conversion.'  Tuttle  v.  Glad- 
ding, 2  E.  D.  Smith,  157.b 

But  if  goods  have  been  illegally  seized  and  taken  from  a  person, 
and  a  demand  for  them  is  made  by  a  third  person,  the  latter  is 
not  bound  to  show  his  authority,  unless  he  is  required  to  do  so 
by  the  person  in  possession  of  the  goods;  if  no  such  requisition  is 
made,  and  the  refusal  is  placed  upon  other  grounds,  the  authority 
is  admitted,  aud  the  objection  of  a  want  of  authority  cannot  be 
raised  at  the  trial.  Connah  v.  Hale,  23  Wend.,  462. 

A  demand  of  satisfaction  or  of  payment  for  the  value  of  goods 
or  chattels  which  have  been  lost,  is  a  sufficient  demand  to  main- 
tain trover.  La  Place  v.  Aupoix,  1  Johns.  Oas.,  407.  The  same 
rule  obtains  where  the  goods  have  been  disposed  of  by  the  defend- 
ant. Thompson  v.  Shirley,  1  Esp.,  31.  The  demand  must  relate 
to  the  goods  to  which  the  party  lays  claim.  A  demand  of  fix- 
tures is  not  a  sufficient  demand  of  articles  which  are  not  fixtures 
Colegrave  v.  Dias  Santos,  2  Barn.  &  Cress.,  76.  If  a  demand 
is  made  on  the  behalf  of  the  plaintiff  by  a  third  person,  it  must 
be  shown  on  the  trial  that  such  third  person  was  authorized  by 
the  plaintiff  to  make  the  demand.  It  is  not  every  wrongful  act 
which  deprives  a  party  of  the  possession  of  his  goods  that  amounts 
to  a  conversion.  And  where  the  plaintiff's  goods  and  servants 
were  on  land  which  the  defendant  had  recovered  in  an  action  of 
ejectment,  and  the  defendant  on  entering  into  possesssion  of  the 
land  under  a  writ  of  possession  turned  the  plaintiff's  servants  off 
the  land,  and  would  not  let  them  remain  for  the  purpose  of  remov- 
ing the  goods ;  it  was  held  that,  in  the  absence  of  proof  of  a  sub- 
sequent demand  and  refusal,  the  verdict  of  a  jury  that  there 
was  no  conversion  was  conclusive.  Thorogood  v.  Bobinson,  6  Ad. 
&  E.  ST.  S.,  769.  In  such  a  case,  neither  the  plaintiff  nor  his 
servants  had  any  right  to  remain  on  the  land,  and  the  act  of  turn- 
ing them  off  was  lawful.  And  if  the  plaintiff  desired  to  make  a 
case  of  a  conversion  of  the  goods,  he  ought  to  have  demanded 
them  before  action.  And  if  the  defendant  had  refused  to  deliver 
them,  he  would  have  been  guilty  of  a  conversion.  lb. 

Where  property  is  deposited  by  several  joint  depositors,  a 
demand  by  all  of  them,  or  on  behalf  of  all  of  them  is  necessary 

(a)  Note  432.        (6)  Note  433. 


TROVER,  829 

before  an  action  can  be  maintained.  Ante,  312;  May  v.  Harvey, 
13  East,  197. 

There  may  sometimes  be  a  neglect  or  refusal  to  deliver  goods 
on  demand,  and  still  not  be  a  conversion  of  them.  To  render  a 
demand  and  refusal  of  them  equivalent  to  direct  proof  of  a  con- 
version of  them,  it  must  appear  that  the  defendant  had  the  actual 
possession  at  the  time  of  the  demand,  and  thus  had  the  power 
to  comply  with  it;  or  that  before  that  time  he  had  fraudulently 
parted  with  the  goods  with  a  view  to  evade  the  demand,  or  for 
his  own  benefit.  Andrews  v.  Shattuck,  32  Barb.,  396.  If  at  the 
time  when  the  demand  is  made,  the  goods  are  in  the  actual  pos- 
session of  an  other,  and  the  person  of  whom  the  demand  is  made 
has  not,  and  never  had,  any  control  over  them,  the  mere  fact 
that  he  claims  the  goods,  and  declares  that  they  are  his  property, 
will  not  amount  to  a  conversion.  lb.  To  sustain  an  action  of 
trover,  the  plaintiff  must  show  affirmatively,  such  facts  as  are 
requisite  to  constitute  a  conversion.  He  must  show  a  wrongful 
detention,  after  a  proper  demand,  if  the  case  is  one  in  which  the 
defendant  came  lawfully  into  possession  of  the  goods.  Whitney 
v.  Slauson,  30  Barb.,  276.  A  mere  neglect  on  the  part  of  the 
defendant  to  deliver  the  goods  on  demand,  does  not  operate  as  a 
conversion  of  them,  unless  they  are  then  in  possession  of  the 
defendant.  lb.  The  ability  of  the  defendant  to  comply  with 
the  demand  when  made,  is  an  essential  part  of  the  proof,  on  the 
part  of  the  plaintiff  to  sustain  an  action  for  a  wrongful  conversion. 
lb.  And  without  such  proof,  the  action  cannot  be  maintained.  lb.; 
Bowman  v.  Eaton,  24  Barb.,  528.  Where  there  has  not  been  an 
actual  conversion  of  property,  a  demand  and  refusal  cannot  lay 
a  foundation  for  an  action  of  trover,  unless,  at  the  time  of  the 
refusal,  the  party  has  the  property  demanded,  in  his  possession, 
so  that  he  can  comply  with  the  demand.  Kelsey  v.  Griswold,  6 
Barb.,  436. 

Trover  will  lie  where  goods  have  been  lost  to  the  owner  by  the 
act  of  a  carrier,  though  there  may  not  have  been  any  intentional 
wrong ;  as,  where  goods  are  by  mistake,  or  under  a  forged  order, 
delivered  to  the  wrong  person.  Hawkins  v.  Hoffman,  6  Hill,  586; 
Packard  v.  Getman,  4  Wend.,  613.  But  this  action  will  not  lie  for 
the  mere  omission  of  the  carrier ;  as,  where  the  property  has  been 
stolen,  or  lost  through  his  negligence,  so  that  they  cannot  be 
delivered  to  the  owner.  lb.  Mere  nonfeasance  does  not  work  a 
conversion  of  the  property ;  and,  although  the  owner  may  have 
an  other  action,  he  cannot  maintain  trover.  lb.  A  demand  and 
refusal  does  not  make  any  difference  in  such  a  case,  for  that  will 
not  add  any  thing  to  the  right  of  action.  lb.  A  demand  and 
refusal  are  merely  evidence  of  a  conversion ;  and,  as  we  have 
just  seen,  a  demand  and  refusal  are  of  no  importance,  when  the 
defendant  is  not  in  a  condition  to  comply  with  it.  The  carrier, 
however,  would  be  liable  in  an  action  for  the  value  of  the  property ; 
or,  in  an  action  on  the  case,  to  recover  its  value  in  damages. 

So  an  action  of  trover  cannot  be  maintained  against  an  agent 
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for  selling  property  for  less  than  the  price  fixed  by  the  owner. 
Moore  v.  McKibbin,  33  Barb.,  246;  Sarjeantv.  Blunt,  16  Johns.,  47. 
The  remedy  is  by  an  action  on  the  case  for  the  wrongful  act.  lb. 

A  demand  and  refusal  are  not  conclusive  evidence  of  a  conver- 
sion of  the  plaintiff's  property  to  the  defendant's  use.  A  refusal 
is  not,  as  a  mere  matter  of  law,  a  conversion.  But  a  demand  and 
refusal  constitute  prima  facie  evidence  of  a  conversion.  Boyle  v. 
Roche,  2  E.  D.  Smith,  336,  339 ;  Lockwood  v.  Bull,  1  Cow.,  322. 
But  the  presumption  which  arises  from  proof  of  a  demand  and 
refusal,  may  be  rebutted  by  evidence  which  shows  that  there  was 
no  conversion,  as  in  the  case  of  a  party  who  is  not  in  possession 
of  the  property  at  the  time  of  making  the  demand,  or  in  any 
similar  case  in  which  a  sufficient  excuse  exists. 

The  authorities  generally  agree  in  requiring  that  the  refusal 
shall  be  positive  or  absolute,  and  not  evasive.  But  this  means 
that  it  should  not  be  a  mere  excuse  or  apology  for  not  complying 
immediately,  as  when  a  demand  is  made  by  an  agent,  and  the 
other  party  wishes  to  verify  his  authority  before  complying,  or 
of  an  agent  who  must  consult  his  principal.  If  such  excuses  are 
made  in  good  faith,  they  will  not  amount  to  a  refusal  for  which 
trover  will  lie.  There  must  be  an  absolute  denial  of  the  plain- 
tiff's right,  or  the  qualification  must  be  unreasonable,  or  made  in 
bad  faith.  Monnot  v.  Ibert,  33  Barb.,  24,  26 ;  Alexander  v.  Southey, 
5  Barn.  &  Aid.,  247 ;  Holbrook  v.  Wight,  24  Wend.,  169.  But 
the  authorities  also  declare,  that  where  no„excuse  is  given,  the 
refusal  need  not  be  express ;  for  if  the  demand  is  immediate,  a 
silent  retention  of  the  property  will  be  sufficient  to  constitute  a 
conversion.  lb. ;  Mitchell  v.  Williams,  4  Hill,  13  ;  and  see  Davies 
v.  Nicholas,  7  Oarr.  &  Payne,  339. 

Where  property  was  pledged  to  the  defendants  by  the  plain- 
tiff, who  went  with  her  agent  to  the^defendants  before  suit  was 
brought,  and  having  the  requisite  amount  of  money  with  them 
to  make  a  legal  tender  to  the  defendants,  of  the  amount  of  their 
lien  upon  such  property ;  and  such  agent  told  the  defendants  that 
he  had  come  to  tender  the  money  and  get  the  property  pledged, 
and  one  of  the  defendant's  replied,  "  get  away,  I  will  have 
nothing  to  do  with  it ; "  this  was  held  to  be  sufficient  evidence  of 
a  tender  and  refusal  to  sustain  a  verdict  for  the  plaintiff.  Meserole 
v.  Archer,  3  Bosw.,  376.  In  such  a  case  it  is  not  necessary  to 
exhibit  the  money  and  make  a  mere  formal  offer  of  it.  lb.  And 
a  court  or  jury  would  be  justified  in  finding  that  the  refusal  was 
unqualified,  and  that  the  defendant  did  not  intend  to  give  up  the 
property  on  any  terms ;  which  would  dispense  with  an  actual 
tender.  lb.  But  there  are  cases  in  which  the  refusal  does  not 
amount  to  a  conversion.  Aud,  where  the  defendant  in  good 
faith  advanced  money  on  goods  which  had  been  fraudulently 
obtained,  and  such  defendant  obtained  a  documentary  title  to 
the  property,  aud  the  constructive,  but  not  the  actual  possession 
of  it,  it  was  held  that  he  was  not  liable  in  trover  to  the  original 
vendor,  for  not  giving  him  manual  possession  of  the  property,  on 
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a  demand  made  and  an  offer  to  refund  his  advances,  when  he 
offered  to  assign  all  his  documentary  evidence  of  title,  and  to 
confer  all  the  actual  power  of  disposition  that  he  possessed  on 
the  original  vendor.  Keyser  v.  Harbeck,  3  Duer,  373. 

So,  where  the  defendant  never  had  any  possession  of,  or  any 
control  over,  promissory  notes  claimed  by  the  plaintiff,  except  as 
the  agent  of  his  wife,  who  was  entitled  to  hold  them,  it  was 
held  that  his  refusal  to  deliver  them,  on  demand  was  insufficient 
evidence  of  a  conversion.  Hunt  v.  Kane,  40  Barb.,  638.  Where 
a  demand  and  refusal  are  necessary,  it  must  be  shown  that  they 
occured  before  the  action  was  brought,  or  the  plaintiff  will  fail  in 
the  action ;  for  a  demand  and  refusal  after  the  commencement 
of  the  action,  will  be  of  no  avail.  Hicks  v.  Cleveland,  39  Barb., 
573;  Storm  v.  Livingston,  6  Johns.,  44. 

Where  two  sheep  and  two  lambs  were  taken  out  of  the  plain- 
tiff's flock,  by  the  defendant,  who  supposed  he  owned  them,  and 
he  subsequently  promised  to  return  the  sheep  to  the  plaintiff,  but 
failed  to  do  so,  this  was  held  to  be  sufficient  evidence  of  a  con- 
version, without  a  formal  demand  and  refusal.  Durell  v.  Mosher, 
8  Johns.,  445. 

A  mere  refusal  to  deliver  property,  is  not  always  evidence  of  a 
conversion  of  it.  If  timber  or  other  property  is  lying  upon 
a  man's  land,  and  he  makes  no  claim  to  the  property,  and  does 
not  in  any  manner  meddle  with  it,  he  will  not  be  guilty  of  a  con- 
version, by  refusing  to  do  any  act  towards  delivering  it.  A 
demand  and  refusal  are  but  evidence  of  a  conversion;  and  as 
evidence,  it  may  be  met  and  repelled  by  proof  that  a  compliance 
with  the  demand  was  impossible.  Hill  v.  Covell,  1  Oomst.,  522. 

When  trover  cannot  be  maintained^  A  mortgagee  of  chattels 
which  have  been  sold  under  an  execution  against  the  mortgagor, 
who  was  in  possession,  and  entitled  to  the  possession  until 
default,  cannot  maintain  an  action  in  the  nature  of  either  trespass 
or  trover,  for  the  value  of  the  goods.  Goulet  v.  Asseler,  8  B.  P. 
Smith,  225.  It  will  not  make  any  difference  that  the  sale  was 
made  without  any  notice  of  the  mortgagee's  rights,  that  the 
property  was  such  that  it  had  no  value  except  for  actual  con- 
sumption, that  it  was  difficult  or  incapable  of  identification,  and 
that  it  was  distributed  among  various  purchasers.  lb.  Such 
acts  would,  at  most,  merely  entitle  the  plaintiff  to  such  damages 
as  he  might  sustain  under  his  rights,  by  virtue  of  his  lien,  and 
not  for  the  entire  value  of  the  property.  lb. 

A  party  who  is  not  entitled  to  an  absolute  and  unqualified 
possession,  cannot  maintain  trover.  The  action  will  not  lie, 
therefore,  by  one  tenant  in  common,  of  chattels,  against  an  other, 
for  an  appropriation  of  his  share,  when  that  is  capable  of  sever- 
ance. Fobes  v.  Shattuck,  22  Barb.,  568 ;  Tripp  v.  Riley,  15  Barb  , 

33& 

An  attachment  which  is  regular  on  its  face,  although  issued  in 
bad  faith,  will  protect  all  parties  so  far  that  trover  will  not  lie 
against  them,  for  a  levy  under  it.  Whitaker  v.  Merrill,  28  Barb. 
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526.  The  remedy  must  be  by  some  other  form  of  action,  for  the 
alleged  fraud.  lb.  One  who  holds  goods  by  virtue  of  a  lien,  is 
not  liable  for  a  conversion  of  them,  until  after  a  demand  and 
payment,  or  a  tender  of  the  amount  due,  if  any  there  be.  Cotter 
v.  Shepard,  19  Barb.,  305. 

An  agent  to  whom  goods  had  been  sent  for  delivery  to  the 
vendee,  was  held  not  liable  in  trover,  for  a  refusal  to  deliver  them 
without  payment  in  cash,  notwithstanding  a  bill  of  exchange  had 
been  drawn  against  them  by  the  vendor,  and  accepted  by  the 
plaintiff.  Ralph  v.  Stuart,  4  B.  D.  Smith,  627.  A  person  who  has 
once  affirmed  the  acts  of  an  other  who  wrongfully  sold  his  pro- 
perty, cannot  afterwards  treat  him  as  a  wrongdoer,  and  maintain 
trover  against  him.  Brewer  v.  Sparrow,  7  Barn.  &  Oress.,  310. 
The  cases  iu  which  trover  will  or  will  not  lie  have  been  already 
so  fully  noticed,  that  further  illustrations  are  not  needed. 

SECTION  XVI. 

NEGLIGENCE. 

What  is  such  negligence  as  to  be  actionable.']  It  is  not  always 
easy  to  determine  whether  a  given  act  is  characterized  by  such 
negligence  as  to  render  it  actionable.  General  definitions  do  not 
at  all  times  include  every  case,  and  they  serve  at  most  as  an 
expression  of  general  principles  which  are  generally  subject  to 
more  or  less  exceptions. 

Negligence  is  said  to  consist  iu  the  omitting  to  do  something 
that  a  reasonable  man  would  do,  or  the  doing  of  something  that 
a  reasonable  man  would  not  do  ;  in  either  case,  causing,  uninten- 
tionally, mischief  or  injury  to  a  third  party.a  Whether  a  party 
has  been  guilty  of  negligence  is  said  to  be  a  mixed  question  of 
law  and  of  fact.  But  in  every  case  it  must  be  a  question  of  fact, 
as  to  what  acts  or  omissions  actually  occurred.  And  when  those 
facts  are  clearly  established,  it  is  purely  a  question  of  law, 
whether  the  acts  or  omissions  constitute  such  negligence  in  the 
one  case  as  to  render  the  defendant  liable,  or  on  the  other  hand 
to  defeat  the  plaintiff's  action.  In  courts  of  record,  where  a 
charge  is  given  to  the  jury,  it  might  be  said  that  in  some  aspects 
of  the  matter  the  question  of  negligence  is  a  mixed  one  of  law 
and  of  fact.  But  it  does  not  in  reality  amount  to  more  than 
this ;  the  jury  are  instructed  to  find  the  facts  from  the  evidence 
submitted  to  them,  and  they  are  then  directed  to  apply  the  law 
to  those  facts  as  it  may  be  laid  down  by  the  court.  But,  in  a 
justice's  court,  all  questions  of  this  sort  are  generally  submitted 
to  the  jury  in  the  first  instance,  and  they  thus  pass  upon  both 
the  questions  of  law  and  of  fact. 

To  render  the  discharge  of  their  duties  plain  and  certain,  it 
will  be  useful  to  illustrate  the  subject  by  some  of  the  decided  cases. 

It  is  an  established  maxim  of  the  law,  that  every  man  must 
use  his  own  property  in  such  a  manner  as  not  to  injure  that  of 
an  other  person.     And  it  has  therefore  been  held,  that  an  action 

(a)  Note  434. 
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lies  against  a  party  for  so  negligently  constructing  a  hay  rick  on 
the  extremity  of  his  land,  that,  in  consequence  of  its  spontaneous 
ignition,  his  neighbor's  house  was  burnt  down ;  and,  in  such  a 
case,  the  proper  criterion  for  the  guidance  of  the  jury  is,  whether 
the  defendant  has  been  guilty  of  gross  negligence,  viewing  his 
conduct  with  reference  to  the  caution  which  a  prudent  man 
would,  under  the  given  circumstances,  have  observed.  Vaughan 
v.  Menlove,  3  Bing.  H".  0.,  468 ;  Turherville  v.  Stampe,  1  Ld. 
Raym.,  264 ;  S.  C,  1  Salk.,  13. 

Every  land  owner  has  a  lawful  right  to  clear  up  his  lands  for 
cultivation,  and  for  that  purpose  he  may  burn  up  logs,  brush, 
rubbish,  or  burn  fallows,  if  he  does  this  in  a  proper  manner ;  but 
if  he  does  it  so  carelessly  and  negligently  that  the  fire  extends  to 
his  neighbor's  land  and  burns  his  fences,  his  buildings  or  other 
property,  and  thus  does  him  an  injury,  an  action  will  lie  to  recover 
the  damages  sustained.  Clark  v.  Foot,  8  Johns.,  421 ;  Stuart  v. 
Hawley,  22  Barb.,  619 ;  Simons  v.  Monier,  29  Barb.,  419.a 

In  one  case  the  defendants  were  engaged,  under  a  contract 
with  the  state  authorities,  in  removing  a  sunken  boat  from  the 
channel  of  the  canal,  by  means  of  a  steam  dredging  machine,  in 
the  vicinity  of  the  plaintiff's  farm  buildings.  They  used  wood 
tor  fuel,  and  without  any  spark-catcher  or  screen  upon  the  smoke- 
stack. A  high  wind  blew  the  sparks  and  cinders  to  the  farm 
buildings  and  over  them,  and  the  defendants  were  notified  by  the 
plaintiff's  agent  or  servant  of  the  danger  to  such  buildings ;  but, 
notwithstanding  this  notice,  the  defendants  continued  to  use 
their  dredging  machine,  and  to  keep  up  the  fire  therein,  without 
putting  on  a  spark-catcher,  or  using  any  extra  precaution  to  pre- 
vent injury  from  fire.  The  plaintiff's  buildings  were  burned  in 
consequence  of  a  fire  which  originated  from  sparks  that  were 
blown  into  a  pile  of  straw,  which  ignited  and  occasioned  the  fire ; 
and  this  was  held  to  be  such  negligence  as  rendered  the  defend- 
ants liable  for  the  damages  resulting  from  the  fire.  Teail  v. 
Barton,  40  Barb.,  137. 

The  liability  of  the  owners  of  the  machine  or  engine  turns  upon 
the  question  of  actual  negligence  in  its  use,  and  not  upon  the 
question  whether  it  was  constructed  upon  the  form  generally 
adopted,  and  used  in  the  ordinary  manner,  with  the  usual  pre- 
cautions. Hinds  v.  Barton,  11  E.  P.  Smith,  544.  This  case  and 
the  last  one  preceding  it  appear  to  be  the  same,  except  that  they 
are  in  different  courts. 

Negligence  is  a  violation  of  that  obligation  which  enjoins  care 
and  caution  in  what  we  do ;  but  even  when  gross,  it  is  merely 
an  omission  of  duty.  Tonawanda  B.  B.  v.  Munger,  5  Denio,  255, 
266 ;  S.  C,  4  Oomst.,  349 ;  Carroll  v.  N.  T.  and  New  Haven  B. 
B.,  1  Duer,  571,  583. 

In  actions  to  recover  damages  for  injuries  sustained  by  one 

person  from  the  alleged  negligence  of  an  other,  it  must  be  shown 

that  the  injury  was  the  legal  and  the  natural  consequence  of  the 

defendant's  acts.     And  where  the  injury  sustained  was  that 

Wait    105  ^  NoTB  435' 


834  NEGLIGENCE. 

which  resulted  from  the  defendant's  mismanagement  of  the 
plaintiff's  business,  which  was  the  sale  of  lottery  tickets,  it  was 
held  that  the  injury  was  too  vague  to  sustain  an  action, 
where  the  sole  ground  of  complaint  was  that  public  confidence 
was  lost  by  reason  of  such  mismanagement.  Butler  v.  Kent,  19 
Johns.,  223.  The  owners  of  a  steamboat  which  is  engaged  in 
the  business  of  towing  boats,  are  liable  for  such  injuries  as  result 
from  gross  negligence  in  managing  the  steamboat,  notwithstand- 
ing they  agreed  to  tow  a  boat  "  at  the  risk  of  the  master  and 
owners  thereof."  Alexander  v.  Greene,  7  Hill,  533 ;  Wells  v.  Steam 
Navigation  Co.,  4  Seld.,  375.  A  merchant  who  sends  goods  to 
his  customer  upon  his  order,  is  answerable  for  his  neglect  to  pack 
and  secure  them  in  the  usual  manner  of  the  trade,  where  there 
are  no  express  instructions.  Dickey  v.  Grant,  6  Cow.,  310. 

A  person  who  prepares  and  sells  medicines,  and  yet  is  so  neg- 
ligent as  to  label  deadly  poisons  as  harmless  remedies,  will  be 
answerable  for  such  injuries  as  may  result  to  an  innocent  pur- 
chaser who  uses  them  as  a  medicine.  TJiomas  v.  Winchester,  2 
Seld.,  397  ;  ante,  731. 

Where  an  employee  in  a  mill  was  injured  by  the  fall  of  a  privy, 
which  was  attached  thereto  in  an  insecure  and  dangerous  manner, 
it  was  held  that  she  was  entitled  to  recover  damages  from  the  em- 
ployer for  his  negligence  in  leaving  the  privy  so  unsafe.  Ryan  v. 
Fowler,  10  E.  P.  Smith,  410.a  To  entitle  a  plaintiff  to  recover,  it 
must  appear  that  the  injury  occurred  by  reason  of  the  negligence 
alleged  and  testified  to  on  the  part  of  the  plaintiff,  although  it  is 
not  necessary  that  the  injury  should,  in  the  opinion  of  the  jury, 
have  occurred  in  the  precise  manner  alleged.  Pollard  v.  New  Ha- 
ven B.  B.,  7  Bosw.,  437. 

Plaintiff's  own  negligence  as  a  oar  to  his  action.']  A  plaintiff' 
who  sues  an  other  for  his  culpable  fault  or  negligence,  must 
himself  have  been  free  from  fault  or  misconduct,  and  must  have 
used  ordinary  care.  For,  if  the  injury  has  resulted  from  the 
negligence  of  both  parties,  and,  more  especially,  if  it  occurred 
without  any  wanton  or  intentional  wrong  on  the  part  of  either 
party,  no  action  can  be  maintained. 

The  cases  illustrative  of  this  principle  are  very  numerous,  and, 
therefore,  but  a  few  of  them  can  be  noticed. 

An  action  for  damages  caused  by  the  defendant's  negligence 
cannot  be  sustained,  if  negligence  on  the  part  of  the  plaintiff  co- 
operated with  the  defendant's  misconduct  to  produce  the  injury. 
Tonaivanda  B.  B.  v.  Munger,  5  Denio,  255 ;  8.  C,  4  Oomst.,  349 ; 
Brownell  v.  Flagler,  5  Hill,  282.  The  question  on  which  the  right 
to  damages  depends,  in  an  action  to  recover  for  injuries  sustained 
by  reason  of  the  defendant's  negligence,  is  not  which  party  was 
most  to  blame,  but  has  one  party  suffered  damages  from  the  fault 
of  the  other,  without  having  contributed  thereto  by  his  own  fault, 
or  want  of  ordinary  care  and  prudence.  Clark  v.  Kirwan,  4  E.  D. 
Smith,  21.b  The  defendant  negligently  left  maple  sirup  in  his  un- 
inclosed  shed,  and  the  plaintiff's  cow,  while  running  at  large 

(a)  Note  436.        (6)  Note  437. 
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drank  it  and  died,  and  it  was  held  that  the  defendant  was  not 
liable.  Bush  v.  Brainard,  1  Cow.,  78.  And  so  the  owner  of  a  cow 
who  suffers  her  to  go  at  large  on  the  public  street  of  a  city,  or  a 
railroad  track,  at  a  time  when  cars  are  passing,  with  no  one  to 
take  charge  of  her,  is  guilty  of  negligence ;  and  in  the  absence  of 
gross  negligence  on  the  part  of  the  railroad,  cannot  recover  for 
injuries  to  the  cow.  Bowman  v.  Troy  and  Boston  B.  B.,  37  Barb., 
516.  So,  where  a  horse  of  the  plaintiff  escaped  from  his  stable 
at  night,  and  fell  into  a  cut  in  the  public  highway,  through  which 
the  railroad  track  of  the  defendant  passed,  it  was  held  that  it  was 
the  duty  of  the  plaintiff  so  to  secure  his  horse  that  he  could  not 
stray  into  the  public  streets,  and  that  the  plaintiff  must  suffer  the 
consequences  of  his  escaping.  Mentges  v.  N.  Y.  and  Harlem  B.  B., 
1  Hilt.,  425. 

Although  negligence  on  the  part  of  the  plaintiff  does  not  shield 
the  defendant  from  a  recovery,  when  it  appears  that  but  for  the 
defendant's  own  subsequent  negligence,  the  accident  would  not 
have  occurred,  that  is,  when  it  appears  that  his  own  negligence 
was  the  sole  proximate  cause;  yet  if  the  negligence  of  both  con- 
curred, as  where  the  plaintiff  was  negligent  in  getting  his  vehicle 
in  the  way  of  the  defendant's  cars,  which  might  have  been  stopped 
in  season  to  avoid  a  collision,  but  for  the  want  of  adequate  brakes, 
the  plaintiff  cannot  recover.  Owen  v.  Hudson  B.  B.,  2  Bosw.,  374. 

A  person  who  sustains  an  injury  through  the  negligence  of  an 
other,  may  recover  therefor  if  he  could  not  have  avoided  the  colli- 
sion by  the  use  of  ordinary  care.  If  the  plaintiff  uses  ordinary 
care,  he  cannot  be  deemed  to  have  contributed  to  the  result  by 
his  negligence.  Venter  v.  Finney,  17  Barb.,  94;  Eakin  v.  Brown, 
1  E.  D.  Smith,  36 ;  Haley  v.  Earle,  3  Tiff.,  208.a 

The  rule  that  the  plaintiff  cannot  recover  where  his  own  fault 
contributed  to  the  injury,  is  to  be  applied  with  caution  where  the 
fault  of  the  defendant  is  clearly  established.  Clark  v.  Kirwan,  4 
E.  D.  Smith,  21.  To  deprive  an  injured  person  of  a  right  to 
recover  damages  from  one  whose  negligence  has  caused  the 
injury,  the  plaintiff  must  himself  have  been  guilty  of  negligence 
which  contributed  to  the  accident.  Clark  v.  Eighth  Av.  B.  B.,  32 
Barb.,  657. 

But  where  the  plaintiff  left  his  horse  and  cart  standing  upon  a 
public  pier  or  dock,  within  two  feet  of  the  edge,  at  a  time  when 
the  pier  was  crowded,  and  there  was  room  for  only  one  horse  and 
cart  to  pass  upon  it,  and  the  horse's  bit  was  out,  and  he  was  feed- 
ing, when  the  defendant's  cart,  in  passing,  came  in  contact  with 
the  plaintiff's  cart,  and  threw  it  and  the  horse  into  the  river, 
where  the  horse  was  drowned,  this  was  held  to  be  such  negligence 
as  to  prevent  the  plaintiff  from  recovering.  Morris  v.  Phelps,  2 
Hilt.,  38. 

It  is  of  no  consequence  that  the  driver  of  a  vehicle  is  grossly 
and  evidently  negligent,  if  the  plaintiff,  by  his  own  negligence, 
exposes  himself  to  injury  from  the  vehicle,  he  will  have  no 
remedy.     Mangam  v.  Brooklyn  City  B.  B.,  36  Barb.,  230. 

(a)  Note  438. 
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And  it  will  not  make  any  difference,  to  show  that  the  plaintiff 
is  an  infant  of  tender  years.  lb.  And  if  parents  knowingly 
allow  a  child  of  less  than  four  years  of  age  to  go  at  large  in  a 
public  street,  without  a  protector,  it  is  such  negligence  in  his 
parents  or  guardians,  as  will,  if  unexplained,  prevent  a  recovery 
by  the  infant  for  a  personal  injury.  lb.;  Hartfield  v.  Roper,  21 
Wend.,  615 ;  Lynch  v.  Nwrdin,  1  Ad.  &  Ell.  JST.  S.,  29.a 

But  the  rule  that  the  plaintiff  in  an  action  for  negligence,  must 
himself  be  free  from  negligence,  requires  only  that  he  should  have 
used  such  care  as  a  man  of  ordinary  prudence  would  employ  under 
the  circumstances.  He  does  not  forfeit  his  redress  for  the  wrong- 
ful negligence  of  an  other,  because  he  might  have  escaped  injury 
by  a  higher  vigilance  on  his  own  part.  Fero  v.  Buffalo  and  State 
Line  B.  B.,  8  E.  P.  Smith,  209 ;  Center  v.  Finney,  17  Barb.,  94. 

A  turnpike  company  is  not  liable  for  the  damages  sustained  by 
the  plaintiff  in  jumping  from  a  wagon,  in  an  emergency  created 
by  the  acts  of  third  persons.  Wilson  v.  Susquehanna  Turnpike  Co., 
21  Barb.,  68. 

Liability  of  one  person  for  the  acts  of  an  other.']  The  law  fre- 
quently holds  individuals  liable  for  acts  of  negligence,  although 
such  acts  were  not  committed  by  them  in  person.  And  the  negli- 
gence of  a  clerk,  servant,  or  agent,  is  frequently  held  to  be 
sufficient  to  render  the  employer  or  principal  liable,  whether  such 
principal  be  a  natural  person  or  a  corporation.b 

The  liability  to  make  compensation  for  an  injury  arising  from 
the  negligent  act  of  an  other,  attaches  only  on  the  person  doing 
this  act,  or  on  the  person  employing  him.  The  liability  of  any 
one  other  than  the  party  actually  guilty  of  any  wrongful  act,  pro- 
ceeds on  the  maxim  that  he  who  does  an  act  through  the  medium 
of  an  other  is,  in  law,  considered  as  doing  it  himself.  Ante,  246. 
The  party  employing  an  other  has  the  selection  of  the  agent  em- 
ployed ;  and  it  is  but  reasonable  and  just  that  he  who  has  made 
choice  of  an  unskillful  or  careless  person  to  execute  his  orders 
should  be  responsible  for  any  injury  resulting  from  his  want  of 
skill  or  want  of  care.  But  neither  the  principle  of  the  rule,  nor 
the  rule  itself,  can  apply  to  a  case  where  the  party  sought  to  be 
charged  does  not  stand  in  the  character  of  employer  to  the  person 
by  whose  negligeut  act  the  injury  has  been  occasioned.  City  of 
Buffalo  v.  Rolloway,  3  Seld.,  493. 

And  where  A.  bought  a  box  of  B.,  which  was  in  the  upper  part 
of  the  store  of  the  latter,  and  A.  sent  a  porter  for  it,  who,  in  using 
B.'s  fall,  by  his  consent,  for  letting  the  box  down  to  the  sidewalk, 
negligently  let  the  box  drop  into  the  street,  and  thus  injured  the 
plaintiff,  but  it  was  held  that  B.  was  not  liable  for  the  injury. 
Stevens  v.  Armstrong,  2  Seld.,  435.  So  the  owner  of  land,  who 
has  contracted  with  persons  of  competent  skill  to  build  a  house 
thereon,  is  not  liable  for  the  negligence  of  the  contractor's  ser 
vants  in  the  course  of  the  work.  Gilbert  v.  Beavh,  5  Bosw.,  445 
CBourke  v  Hart,  7  Bosw.,  511. 

But  one  who  directs  his  servant  to  remove  the  snow  and  ic« 

(a)  Note  439.        (b)  Note  440. 
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trom  the  roof  of  his  house  is  responsible  for  an  injury  received  by 
a  passenger  in  the  street  from  such  snow  and  ice,  whether  the 
negligence  was  that  of  the  servant,  or  that  of  a  stranger  whom 
he  employed,  or  who  volunteered  to  assist  hiin.  Althorfy.  Wolfe, 
8  E.  P.  Smith,  355 ;  5.  C,  2  Hilt.,  344.  Any  one  who  casts  ice, 
snow,  or  other  missiles  from  the  roof  of  a  house  upon  the  side- 
walks of  a  city  street,  without  stationing  some  one  below  to  warn 
passers  by,  is  guilty  of  gross  negligence.  And  if  a  person  passing 
underneath  is  injured  by  the  act,  it  will  not  be  presumed  that  such 
person  was  negligent  so  as  to  defeat  a  recovery  of  damages  for 
the  injuries.  lb.'  The  act  of  a  driver  or  brakeuian  of  a  street  car 
in  assisting  passengers  to  get  on  board  of  the  cars  is  an  act  done 
in  the  course  of  his  employment,  and  the  principal  is  liable  for 
the  negligence  of  such  agent  in  the  performance  of  that  duty. 
Drew  v.  Sixth  Avenue  B.  B.,  12  B.  P.  Smith,  49.a  And,  although 
the  passenger  was  a  boy  of  but  eight  years  of  age,  it  will  not  be 
adjudged  as  a  matter  of  law,  that  it  was  negligence  in  the  parent 
to  send  him  on  the  cars  without  a  protector.  lb. 

The  proprietor  of  a  stage  or  an  omnibus  line  is  liable  for  an 
injury  which  results  either  from  the  negligence  of  a  driver  who 
is  in  his  employ,  or  from  the  defective  construction  of  a  stage  or 
omnibus  used  on  his  line.  Harwell  v.  Curtis,  1  E.  D.  Smith,  78. 

So,  where  a  servant  negligently  omits  to  tie  or  restrain  his 
employer's  horse,  and  a  third  person  carelessly  frightens  him,  the 
employer,  owner  or  master  is  liable  to  one  who,  without  any 
fault  on  his  part,  is  injured  by  the  horse  in  running  away.  Mc- 
Cahill  v.  Kipp,  2  E.  I).  Smith,  413.  In  such  a  case  it  is  not 
material  what  frightened  the  horse,  if  he  was  not  properly  taken 
care  of  so  as  to  prevent  his  running.  lb.  Nor  does  it  affect 
the  defendant's  liability,  whether  the  person  who  frightened  the 
horse  was  responsible  or  not.  lb.  And  the  negligence  may  be 
found  by  the  jury,  from  the  circumstances  of  the  case,  without 
any  direct  proof  thereof.  lb. 

Under  the  provisions  of  the  statutes  of  this  state,  requiring 
railroad  companies  to  erect  and  maintain  fences  on  the  sides  of 
their  roads,  if  a  fence  is  thrown  down,  or  if  it  becomes  defective 
from  any  cause,  it  then  becomes  the  duty  of  the' railroad  com- 
pany to  restore  it  within  a  reasonable  time.  And  although  a 
fence  is  thrown  down,  and  an  opening  left  therein,  by  a  trespas- 
ser, yet  if  it  is  suffered  to  remain  in  that  condition  for  an 
unreasonable  length  of  time,  a  jury  has  a  right  to  find  that  this 
is  negligence  in  the  railroad  company.  Munch  v.  N.  Y.  Central 
B.  B.,  29  Barb.,  647.  And  when  a  railroad  company  is  in  de- 
fault, for  not  repairing  a  gap  in  such  a  fence,  and  a  horse  passes 
through  the  gap,  on  the  railroad  track,  and  is  there  killed,  the 
mere  negligence  of  the  owner  in  permitting  the  horse  to  run  at 
large,  in  the  highway,  or  to  trespass  upon  a  neighbor's  premises, 
will  not  constitute  a  defense  to  an  action  against  the  railroad 
company,  to  recover  the  value  of  the  horse.  lb.;  Corwin  v.  N.  Y 
and  Erie  B.  B.,  3  Kern.,  42. 

(a)  Note  441. 
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Where  a  servant,  employed  to  work  on  a  farm  by  the  month, 
directs  his  son,  an  infant  under  his  control,  to  do  an  act  upon  the 
farm,  which  is  within  the  scope  of  the  servant's  employment, 
such  act  will  be  considered  the  act  of  the  servant,  and  if  an  other 
person  sustains  damage  by  the  negligent  manner  in  which  the 
act  was  performed,  the  master  is  liable.  Simons  v.  Monier,  29 
Barb.,  419 ;  and  see  Althorfv.  Wolfe,  ante,  637. 

So,  where  a  party,  having  obtained  permission  from  a  municipal 
corporation  to  lay  gas  pipes  in  a  street,  makes  a  contract  with 
an  other  person  to  do  the  work,  he  is  liable  for  the  negligence  of 
the  servants  of  the  latter,  in  consequence  of  which  an  injury  is 
sustained  by  an  individual.  McCamus  v.  Citizens'  Gas  Light  Co., 
40  Barb.,  380.  It  is  the  duty  of  such  party  to  restore  the  street 
to  a  condition  which  will  allow  passengers  to  cross  over  it  in 
safety  ;  and  he  cannot  avoid  the  consequences  of  a  failure  to  do 
so,  by  showing  that  he  contracted  with  others  to  perform  his  duty 
for  him.  lb*  Where  a  railroad  ticket  office  is  not  kept  open  as 
is  required  by  law,  no  extra  fare  can  be  charged  to  a  person  who 
was  ready  and  willing  to  get  a  ticket,  but  could  not  do  so  for  the 
reason  that  the  office  was  closed.  Porter  v.  N.  Y.  Central  R.  R., 
34  Barb.,  353.*  And  if  a  conductor  of  a  train  of  cars,  demands 
and  receives  extra  fare  in  such  a  case  from  such  passenger,  he 
may  recover  the  penalty  given  by  law  for  the  extortion.  lb.  The 
act  of  the  conductor,  in  such  a  case,  is  the  act  of  the  company.  lb. 

But  notwithstanding  the  law  holds  a  principal  liable  for  the 
acts  of  his  agent,  and  a  master  for  the  acts  of  his  servant,  there 
are  still  cases  in  which  a  person  may  employ  an  other  to  do  work, 
and  the  employer  not  be  liable  for  his  negligence.  The  general 
rule  is,  that  where  the  work  is  done  under  a  contract,  and  an 
injury  occurs  to  an  individual  from  the  act  or  negligence  of 
the  servants  of  the  contractor,  and  not  those  of  the  owner,  the 
owner  is  not  responsible.  Vanderpool  v.  Husson,  28  Barb.,  196 ; 
BlaTte  v.  Ferris,  1  Seld.,  48;  Pack  v.  Mayor  of  N.  Y.,  4  Seld., 
222  ;  Kelly  v.  Mayor  of  N.  Y.,  1  Kern.,  432.b 

There  are  some  exceptions  to  this  general  rule,  as  where  the 
work  or  erection  is  itself  a  nuisance,  or  where  the  injury  was 
itself  a  necessary  result  of  the  contract.  Stevens  v.  Armstrong,  2 
Seld.,  436;  City  of  Buffalo  v.  Holloway,  3  Seld.,  493  ;  Mayor  of 
N.  Y.  v.  Bailey,  2  Denio,  442  ;  Congreve  v.  Morgan,  5  Duer,  495. 

The  plaintiff  and  the  defendant  were  owners  of  adjoining  lots, 
and  the  latter  built  a  wallupon  his  lot,  along  the  boundary  line 
between  them.  The  wall  was  built  by  D.  and  0.  under  a  written 
contract.  The  defendant  furnished  nothing  but  the  materials 
for  the  wall,  but  he  did  not  employ  any  workmen,  nor  did  he 
exercise  any  control  over  them,  and  it  was  held  that  the  defend- 
ant was  not  liable  to  the  plaintiff  for  the  damages  caused  by 
the  blowing  down  of  the  wall  before  it  was  completed,  because  the 
relation  of  master  and  servant,  or  that  of  principal  and  agent, 
did  not  exist  between  the  defendant,  and  those  by  whom  the 
wall  was  constructed.  Benedict  v.  Martin.  56  Barb.,  288.c 

:  v.  N.  Y.  Central  E.  R,  3  Tiff.,  505.    (o)  Notts  442    (5)  Note  443.   (c)  Note  444. 
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So,  where  an  owner  of  land  was  about  to  erect  a  building  on 
his  lot,  and  he  contracted  with  a  person  to  furnish  and  set  the 
marble  for  the  front  thereof,  agreeably  to  certain  specifications, 
and  for  a  definite  sum  which  was  agreed  on,  and  such  owner  of 
the  land  neither  interfered  with  the  work,  nor  reserved  any  right 
of  interference  or  direction,  it  was  held  that  the  owner  was  not 
liable  to  a  third  person  for  any  injury  which  he  might  have 
sustained  in  consequence  of  the  negligence  of  the  contractor's 
employees  who  were  engaged  in  setting  the  marble,  for  in  such 
a  case  those  employees  are  not  the  owner's  servants.  Potter  v. 
Seymour,  4  Bosw.,  140 ;  Qourdier  v.  Gormaclc,  2  E.  D.  Smith,  254. 
Where  acts  of  negligence  are  not  actionable.]  There  are  some 
instances  in  which  no  action  can  be  maintained  against  a  principal 
for  negligent  acts  of  his  servants.  And  where  a  principal  has 
several  persons  in  His  employment,  and  one  of  them  is  injured 
by  the  negligence  of  an  other,  no  action  lies  against  the  princi- 
pal. The  court  of  appeals  have  recently  reviewed  the  numerous 
authorities  upon  this  question,  and  the  whole  law  upon  this  sub- 
ject cannot  be  more  concisely  stated,  than  to  give  the  language 
of  the  court,  by  Allen,  J.,  in  Wright  v.  N.  Y.  Central  B.  B.,  11 
E.  P.  Smith,  564  to  567.  "  Certain  principles  touching  the  liability 
of  the  master  to  the  servant,  for  injuries  sustained  by  the  latter 
in  the  course  of  his  employment,  have,  by  the  decisions  in  this 
state  and  several  sister  states,  as  well  as  in  England,  become  so 
well  settled,  that  they  need  only  to  be  stated.  They  cannot  be 
disturbed,  neither  can  their  authority  be  disregarded.51 

"1.  A  master  is  not  responsible  to  those  in  his  employ  for 
injuries  resulting  from  the  negligence,  carelessness  or  misconduct 
of  a  fellow  servant  engaged  in  the  same  general  business.5 

"2.  The  rule  exempting  the  master  is  the  same,  although  the 
grades  of  the  servants  or  employers  are  different;  and  the  person 
injured  is  inferior  in  rank,  and  subject  to  the  directions  and  gen- 
eral control  of  him  by  whose  act  the  injury  is  caused. 

"  3.  Neither  is  it  necessary,  in  order  to  bring  a  case  within  the 
general  rule  of  exemption,  that  the  servants — the  one  that  suf- 
fers, and  the  one  that  causes  the  injury — should  be  at  the  time 
engaged  in  the  same  operation  or  particular  work.  It  is  enough 
that  they  are  in  the  employment  of  the  same  master,  engaged 
in  the  same  common  enterprise,  both  employed  to  perform  duties 
and  services  tending  to  accomplish  the  same  general  purposes,  as 
in  maintaining  and  operating  a  railroad,  operating  a  factory, 
working  a  mine,  or  erecting  a  building.  The  question  is,  whether 
they  are  under  the  same  general  control. 

"  4.  The  master  is  liable  to  his  servant  for  any  injury  happening 
to  him  from  the  misconduct  or  personal  negligence  of  the  master; 
and  this  negligence  may  consist  in  the  employment  of  unfit  and 
incompetent  servants  and  agents ;  or  in  the  furnishing  for  the  work 
to  be  done,  or  for  the  use  of  the  servant,  machinery  or  other  im- 
plements and  facilities  improper  and  unsafe  for  the  purposes  to 
which  they  are  to  be  applied.    The  employer  does  not  undertake 

(a)  Note  446.        (b)  Note  446, 
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with  each  or  any  of  his  employees  for  the  skill  and  competency 
of  the  other  employees  engaged  in  and  about  the  same  service, 
or  for  the  sufficiency  and  safety  of  the  materials  and  implements 
furnished  for  the  work,  or  for  the  convenience  or  comfort  of  the 
laborer ;  since  neglect  and  want  of  due  care  in  the  selection  and 
employment  of  the  agent  or  servant  through  whose  want  of  skill 
or  competency  an  injury  is  caused  to  a  fellow  servant,  must  be 
shown,  in  order  to  charge  the  master;  and  if  the  injury  arises 
from  a  defect  or  insufficiency  in  the  machinery  or  implements 
furnished  to  the  servant  by  the  master,  knowledge  of  the  defect 
or  insufficiency  must  be  brought  home  to  the  master,  or  proof 
given  that  he  was  ignorant  of  the  same,  through  his  own 
negligence  and  want  of  proper  care;  in  other  words,  it  must  be 
shown  that  he  either  knew,  or  ought  to  have  known,  the  defects 
which  caused  the  injury.  Personal  negligence  is  the  gist  of  the 
action.  It  is  not  enough  that  the  foreman  and  general  superin- 
tendent of  the  work  is  guilty  of  negligence,  causing  injury  to  the 
subordinates.0, 

"  5.  If  the  servant  sustaining  an  injury  through  the  unskillful- 
ness  or  insufficiency  in  numbers  or  otherwise,  of  his  fellow 
laborers,  or  defects  in  the  machinery  or  conveniences  furnished 
by  his  employer,  has  the  same  knowledge  or  means  of  knowledge 
of  the  unskillfulness  and  deficiencies  referred  to  as  his  employer, 
he  cannot  sustain  an  action  for  the  injury,  but  will  he  held  to 
have  voluntarily  assumed  all  the  risks  of  the  employment, 
incurred,  as  they  were,  by  the  want  of  skill  and  the  incom- 
petency of  those  employed  with  him,  or  the  defective  machinery 
used  in  the  work. 

"6.  It  is  not  sufficient  to  charge  the  master  for  injuries  to  his 
servant,  that  others  of  his  employees  were  unskillful  or  incom- 
petent, or  the  machinery,  &c,  unsafe  and  unfit  for  the  purpose, 
unless  the  injury  complained  of  resulted  from  those  causes.  If 
it  was  occasioned,  notwithstanding  such  defects,  by  the  negli- 
gence of  a  fellow  servant,  the  master  is  not  responsible." 

An  individual  who  conveys  land  to  a  railroad  company  for  the 
purpose'  of  building  a  railroad  track,  makes  the  grant  subject  to 
all  the  consequences  which  naturally  and  necessarily  attend  such 
a  use  of  the  land.  Rood  v.  N.  Y.  and  Brie  B.  B.,  18  Barb.,  81. 
And,  if  the  railroad  company  exercise  ordinary  care  and  dili- 
gence in  the  manner  of  using  the  road,  it  will  not  be  liable  to 
the  grantor  for  such  injuries  as  he  may  sustain  by  reason  of  fires 
which  originate  from  the  use  of  engines  upon  the  road.  lb.  By 
making  a  grant  of  land  for  the  purposes  of  a  road,  he  is  bound 
by  the  legal  rule  that  every  grant  is  so  construed  that  when  a 
thing  is  granted  for  a  particidar  purpose,  all  the  means  to  attain 
the  result,  and  all  the  fruits  and  effects  of  it  are  also  granted.  lb. 
An  authority  to  use  a  steam  engiue  for  the  purpose  of  propelling 
cars  upon  a  railroad,  is  an  authority  to  emit  sparks  from  the 
engine;  and  if  the  most  approved  means  which  science  and  skill 
have  invented  are  applied  to  prevent  sparks  from  causing  injury 

(a)  Note  447. 
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the  railroad  company  is  not  liable  for  damages  occasioned  by  fire 
communicated  in  that  manner.  It. 

So,  a  railroad  company  which  is  authorized  by  the  legislature 
to  use  locomotive  engines,  is  not  responsible  for  damage  from  fire 
occasioned  by  sparks  emitted  from  an  engine  traveling  on  their 
railroad,  provided  they  have  taken  every  precaution  in  their  power 
and  adopted  every  means  which  science  can  suggest  to  prevent 
injury  from  fire,  and  provided  also  they  are  not  guilty  of  negli- 
gence in  the  management  of  the  engine.  Vaughan  v.  Taff  Vale 
B.  B.,  5  Hurlst,  &  Norm.,  679." 

So,  where  a  landlord  who  has  at  least  an  implied  license  to  go 
into  a  chamber  of  the  demised  tenement  with  a  lighted  candle, 
for  the'purpose  of  looking  after  or  of  getting  property  which  he 
is  permitted  to  keep  there,  and  he  thus  enters  the  chamber,  and 
soon  after,  the  house  takes  fire  and  is  consumed  with  its  contents, 
no  action  will  lie  by  the  tenant  against  the  landlord,  to  recover 
the  value  of  the  goods  destroyed,  unless  there  is  proof  of  negli- 
gence, or  carelessness  on  the  part  of  the  landlord,  which  caused  the 
fire.  Lansing  v.  Stone,  37  Barb.,  15.  There  can  be  no  presumption 
in  such  a  case,  that  the  landlord  did  not  exercise  ordinary  care,  and 
the  presumption  without  proof  to  the  contrary,  is  that  he  did  use 
ordinary  care.  It.  The  English  statute  of  6  Anne,  ch.  3,  as 
altered  and  re-enacted  by  14  Geo.  Ill,  which  provides  that  no 
action,  suit  or  process,  shall  be  had  against  any  person  in  whose 
house,  chamber,  stable,  barn  or  other  building,  or  on  whose  estate 
any  fire  shall  accidentally  begin,  nor  shall  any  recompense  be 
made  by  any  such  person  for  any  damage  done  thereby,  is  a  part 
of  the  common  law  of  New  York,  having  been  introduced  into 
the  colony  by  the  colonists,  and  not  having  since  expired,  or  been 
repealed  or  altered.  It. 

But  such  a  statute  has  no  application  to  those  cases  in  which 
the  fire  originates  or  is  produced  by  negligence,  and  in  that  case, 
an  action  lies  by  the  common  law  against  the  party  by  whose 
negligence  or  that  of  his  servants,  a  fire  arises  on  his  premises 
and  damages  the  property  of  an  other.  Filliter  v.  Phippard,  11 
Ad.  &  Ell.  N.  S.,  347.  So  the  statute  does  not  apply  where  the 
fire  is  lighted  intentionally,  and  mischief  or  injury  happens  to 
result.  It. 

When  a  railroad  corporation  has  constructed  and  it  maintains 
proper  fences  and  cattle  guards,  as  required  by  statute,  its  abso- 
lute liability  for  damages  to  cattle  upon  its  track  ceases ;  and 
though  guilty  of  negligence  in  not  keeping  the  cattle  guards 
effective,  it  is  not  responsible  to  the  owner  of  cattle  who  is  him- 
self chargeable  with  negligence  in  allowing  them  to  get  upon  the 
track.  Hanoe  v.  Cayuga  and  Susquehanna  B.  B.,  12  E.  P.  Smith, 
428.b  And  the  rule  is  the  same,  even  where  the  corporation  is 
negligent  in  not  removing  snow  which  fills  up  the  cattle  guards, 
so  that  they  presented  no  substantial  barrier  to  the  passage  of 
the  cattle  upon  the  track  where  they  were  killed.  It.  The 
owner  of  cattle  which  escape  on  to  the  track  under  such  circum 
"Wait     106       (a)  Note  448.        (6)  Note  449. 
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stances,  is  himself  chargeable  with  negligence,  and  he  cannot 
recover  tor  the  injury,  although  he  was  not  guilty  of  any  actual 
carelessness  in  permitting  them  to  escape.  lb. ;  and  see  ante,  834. 
But  if  the  owner  had  been  lawfully  driving  his  cattle  along  the 
highway,  and  they  had  made  their  way  upon  the  track,  in  conse- 
quence of  the  negligence  of  the  railroad  company  in  not  clearing 
its  cattle  guards  of  snow,  the  plaintiff'  would  have  been  entitled 
to  recover.  lb. 

Where  the  plaintiff  was  a  passenger  on  the  defendant's  stage- 
sleigh,  and  instead  of  occupying  a  seat  inside,  stood  upon  a 
fender  outside,  which  was  not  intended  for  passengers  to  ride 
upon,  but  merely  as  a  defense  to  the  sleigh,  and  he  there  received 
an  injury  in  a  collision,  it  was  held  that  the  defendant  was  not 
liable,  because  the  injury  to  the  plaintiff  resulted  rather  from  his 
own  negligence  than  from  that  of  the  defendant.  Spooner  v. 
Brooklyn  City  B.  B.,  31  Barb.,  419. 

If,  while  a  street  is  being  graded,  an  enbankment  is  thrown  up 
for  that  purpose,  which  leaves  sufficient  space,  though  slightly 
inconvenient,  for  travelers  to  pass  along  the  usual  road,  and  the 
enbankment  is  not  made  for  a  path,  a  traveler  who  uses  it  for 
that  purpose  is  guilty  of  negligence,  and  cannot  recover  damages 
for  any  injury  which  he  incurs  by  reason  of  the  giving  way  of 
the  embankment  beneath  him.  Carolus  v.  Mayor,  &c,  of  N.  Y,  6 
Bosw.,  15. 

Where  a  note  is  placed  in  the  hands  of  an  attorney  for  collec- 
tion, he  must  use  due  diligence  for  that  purpose.  Buckingham  v. 
Payne,  36  Barb.,  81.  But  before  he  can  be  charged  with  the 
amount  of  the  note  by  reason  of  a  loss  of  its  amount,  it  must  be 
established  as  a  matter  of  fact,  that  the  loss  of  the  sum  due  upon 
it  was  owing  to  his  negligence,  or  consequent  upon  it.  lb. 

A  director  of  a  corporation  who  merely  contracts  to  have  work 
done  for  the  company,  cannot  be  held  personally  responsible  foi 
the  negligent  acts  of  the  person  so  employed.  The  work  is  that 
of  the  corporation,  which  is  alone  responsible  instead  of  the 
director.  O'Bourke  v.  Hart,  7  Bosw.,  511. 

Where  an  agent  or  servaut  is  guilty  of  a  wrongful  act,  which 
was  not  done  negligently,  but  willfully,  or  maliciously  and  inten- 
tionally, the  principal  or  master  will  not  be  liable.  Ante,  249. 

If  an  individual  suffers  his  horse  to  run  at  large  in  a  pasture 
adjoining  a  railroad,  between  which  pasture  and  the  railroad 
track  there  is  no  fence,  and  he  does  not  show  any  legal  reason  or 
excuse  why  there  is  not  a  fence,  this  is  such  carelessness  and 
negligence  on  his  part,  that  if  the  horse  goes  on  the  railroad 
track  and  is  killed,  without  any  willful  negligence  on  the  part 
of  the  railroad  company  or  its  servants  or  agents,  the  owner 
cannot  recover  the  value  of  the  horse  from  the  company.  Territ 
v.  N.  Y.  Central  B.  B.,  22  Barb.,  575. 

A  party  may  always  renounce  a  benefit  which  the  law  gives 
him,  even  when  the  right  is  created  by  statute.  And  where 
lands  adjoined  a  railroad  track  in  such  a  manner  that  the  corpo- 
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ration  would  have  been  required  to  maintain  cattle  guards,  &c, 
and  the  owner  of  the  lands  contracted  with  the  corporation  to 
build  such  guards,  which  work  was  so  carelessly  and  negligently 
done  that  the  cattle  of  such  owner  afterwards  got  upon  the  track 
and  were  killed,  and  it  was  held  that  the  corporation  was  not 
liable.  Tombs  v.  Rochester  and  Syracuse  R.  R.,  18  Barb.,  583 ; 
and  see  Marsh  v.  N.  Y.  and  Erie  R.  R.,  14  Barb.,  364. 

Negligence  in  relation  to  the  law  of  the  road.~\  There  are  several 
sections  of  the  statute  which  fix  and  regulate  the  law  relating  to 
the  manner  of  traveling  public  roads.  A  single  section,  however, 
is  all  that  need  be  given  here. 

"Whenever  any  persons  traveling  with  any  carriages,  shall 
meet  on  any  turnpike  road  or  public  highway  in  this  state,  the 
persons  so  meeting  shall  seasonably  turn  their  carriages  to 
the  right  of  the  center  of  the  road,  so  as  to  permit  such  carriages 
to  pass  without  interference  or  interruption,  under  the  penalty 
of  five  dollars  for  every  neglect  or  offense,  to  be  recovered  by  the 
party  injured."  2  B.  8.,  965,  §  1,  5th  ed. 

The  language  employed  by  the  legislature  is  explicit,  and  there 
can  be  no  difficulty  in  its  application.  The  statute  requires 
carriages  to  keep  to  the  right  of  the  center  of  the  worked  part  of 
the  road,  and  that  it  may  be  more  difficult  for  one  party  to  turn 
out  than  the  other,  does  not  affect  the  rule.  It  is  not  the  center 
of  the  smooth  or  most  traveled  part  of  the  road,  but  the  center  of 
the  worked  part  that  is  the  dividing  line,  although  the  whole 
of  the  smooth  or  traveled  part  may  be  upon  one  side  of  that  center, 
unless  the  situation  of  the  road  is  such,  that  it  is  impracticable  or 
extremely  difficult  for  the  party  to  turn  out.  Earing  v.  Lansingh, 
7  Wend.,  185. 

In  case  of  a  collision,  it  will  not  be  any  defense,  that  the 
defendant  had  no  design  to  offend,  that  he  attempted  to  prevent 
the  collision,  that  the  road  on  his  side  was  rough  and  rutty,  and 
that  it  was  more  difficult  for  him  than  for  the  other  party  to  turn 
out,  for  unless  the  obstacles  to  turning  out  are  insuperable  or 
extremely  difficult,  he  is  without  legal  excuse.  lb.  ]STor  will  the 
case  be  affected  by  the  circumstance  that  the  plaintiff  was  driving 
fast,  while  the  defendant  was  driving  slow,  since  any  party  may 
lawfully  drive  fast  or  slow  to  suit  his  convenience,  if  he  keeps 
upon  his  own  side  of  the  road,  and  uses  ordinary  care  in  his  man- 
ner of  driving.  lb. 

The  rule  that  the  center  of  the  worked  part  of  the  road  is  the 
center  of  the  highway  within  the  meaning  of  the  statute  has  no 
application  in  the  winter,  when  the  ground  is  covered  with  snow, 
and  when  it  is  difficult  if  not  impossible  to  ascertain  the  center 
of  the  worked  part  of  the  road.  And  therefore,  in  winter,  the 
center  of  the  road  means  the  center  of  the  beaten  or  traveled  track, 
without  any  reference  to  the  worked  part.  Smith  v.  Dygert,  12 
Barb.,  613.  Guided  by  this  line,  the  rights  of  travelers  are  certain, 
well  understood,  and  no  difficulty  or  mistake  can  arise.  lb. 

It  cannot  be  presumed  that  any  traveler  has  a  previous  know- 
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ledge  of  the  precise  center  of  the  worked  part  of  all  or  of  any 
considerable  portion  of  the  road  he  may  travel,  and  hence,  to 
extend  the  statute  as  construed  in  Earing  v.  Lansingh,  ante,  843, 
to  all  seasons  and  circumstances,  would  be  to  require  in  the 
seasons  of  deep  snows,  an  observance  of  a  rule  under  a  penalty 
when  the  rule  itself  was  entirely  impracticable.  lb.  It  would  be 
wholly  impossible  for  the  traveler  to  ascertain  where  the  center 
of  the  worked  part  of  the  road  is,  and  therefore,  he  could  not 
drive  with  reference  to  it.  lb. 

The  statute  relates  in  express  terms  to  traveling  in  carriages 
or  other  vehicles ;  and,  therefore,  where  a  traveler  on  horseback 
meets  another  horseman,  or  a  vehicle  on  a  public  highway,  he  is 
not  required  to  turn  out  in  any  particular  direction  to  avoid  a 
collision ;  all  that  is  required  of  him  is  that  he  shall  exercise  pru- 
dence and  care  under  the  circumstances,  and  when  he  does  that 
he  may  turn  out  on  the  right  or  the  left  of  the  road.  Dudley  v. 
Bolles,  24  Wend.,  465,  472.     . 

The  statute  has  no  application  to  cases  in  which  there  is  a 
meeting  of  railroad  cars  with  common  vehicles.  The  former 
run  upon  a  track  which  prevents  them  from  turning  either  to  the 
right  or  the  left ;  while  the  statute  refers  to  cases  in  which  there 
is  an  equal  ability  to  turn  out.  Hegan  v.  Eighth  Avenue  M.  B,.,  1 
E.  P.  Smith,  380.a 

A  cart,  carriage  or  other  vehicle  which  is  about  to  meet  a  rail- 
road car  must  yield  the  whole  track.  lb.  But  it  may  turn  out 
on  either  side  of  the  track,  and  if  it  turns  out  on  the  left  side 
that  will  not,  as  a  matter  of  law,  prevent  the  owner  of  the  car- 
riage from  recovering  damages  for  an  injury  which  is  sustained 
in  consequence  of  driving  or  propelling  the  cars  at  an  improper 
rate  of  speed.  lb. 

Where  railroads  are  laid  lengthwise  upon  a  street  or  highway, 
it  is  not  unlawful  for  common  vehicles  to  travel  upon  the  track, 
either  across  it  or  lengthwise.  The  company  has  the  exclusive 
right  to  the  track  while  its  cars  are  passing,  but  its  right  is  not 
otherwise  exclusive.  Other  carriages  must  keep  out  of  the  way 
of  the  cars,  and  if  they  are  hit,  when  the  latter  are  proceeding 
at  a  reasonable  and  lawful  rate  of  speed,  and  with  all  such  care  as, 
considering  the  subject,  can  be  reasonably  used,  the  owner  cannot 
maiutain  an  action  against  the  company.  But  the  company 
have  no  right  to  drive  their  cars  immoderately,  and  it  is  in  the 
highest  degree  dangerous  for  them  to  do  so  in  the  streets  of  a 
large  city  or  town.  Still,  if  they  offend  in  that  respect,  and  the 
driver  of  a  common  carriage  or  vehicle  will  negligently  or  will- 
fully place  himself  or  remain  upon  their  track  and  in  their  path, 
he  has  no  right  to  claim  damages.  It  is  not,  however,  unreason- 
able for  the  private  traveler  to  assume  that  the  railroad  cars  wil 
be  driven  moderately  and  prudently ;  and  he  can  then  calculate 
distances  and  the  time  required  to  effect  his  own  change  of  posi- 
tion, in  order  to  prevent  injury  in  such  cases.  But  if  he  encoun- 
ters a  car  which  is  driven  furiously  through  a  crowded  street, 

(o)  Note  450. 
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and  lie  makes  a  mistake  as  to  time  in  attempting  to  get  off  the 
way,  culpable  negligence  is  not  necessarily  to  be  imputed  to  him. 
And  where  the  plaintiff's  cart  was  struck  by  a  car  of  the  defend- 
ants, as  the  plaintiff  was  turning  off  from  the  track  to  the  left,  it 
was  held  that  this  did  not  of  itself  put  him  in  the  wrong,  where 
the  jury  found  that  the  defendants'  cars  were  negligently  driven  at 
an  improper  rate  of  speed.  Hegan  v.  Eighth  Avenue  B.  B.,  1 E.  P. 
Smith,  380 ;  Wilbrand  v.  Eighth  Avenue  B.  B.,  3  Bosw.,  314. 

So  too,  the  mere  fact  that  a  car  of  a  railroad  company  in  the 
city  of  New  York,  is  proceeding  upon  the  left  hand  track,  will 
not,  of  itself,  charge  the  company  with  fault  or  negligence,  and 
subject  them  to  damages  which  may  result  from  a  collision.  Alt- 
reuter  v.  Hudson  Biver  B.  B.,  2  E.  I).  Smith,  151. 

In  determining  his  own  manner  of  using  the  public  highway,  a 
party  has  a  right  to  rely  upon  ordinary  prudence  in  the  use  of  it 
by  others,  not  to  justify  carelessness  in  himself,  but  to  warrant 
him  in  pursuing  his  own  business  in  a  convenient  manner.  And 
therefore,  the  proprietor  of  an  omnibus  line  is  liable  for  an  injury 
which  results  either  from  the  negligence  of  a  driver  in  his  employ, 
or  from  the  defective  construction  of  a  stage  used  on  the  line, 
where  the  party  injured  has  not  contributed  to  it  by  his  own  fault. 
Harpell  v.  Curtis,  1  E.  D.  Smith,  78. 

An  action  may  be  maintained  for  an  injury  received  by  being 
run  against  in  the  highway,  though  it  may  have  been  done 
accidentally,  where  the  defendant  was  not  otherwise  blamable 
or  negligent,  than  by  merely  driving  on  the  wrong  side  of  the  road 
in  a  dark  night.  Leame  v.  Bray,  3  East,  593;  Williams  v.  Hol- 
land, 10  Bing.,  112. 

So  a  person  must  use  due  care  in  the  choice  of  a  horse,  carriage 
and  harness,  as  well  as  in  their  management  while  on  the  road ; 
and  if  he  drives  an  unbroken  or  too  high-spirited  horse,  or  pulls 
the  wrong  rein  in  driving,  or  if  he  uses  imperfect  harness,  and  the 
horse  by  taking  fright,  runs  away  and  kills  an  other  horse,  or  does 
other  damage,  the  owner  will  be  liable,  if  he  has  been  negligent 
in  any  of  those  things  which  required  care  on  his  part.  Wakeman 
v.  Bobinson,  1  Bing.,  213.  But  no  action  will  lie,  if  the  injury 
resulted  from  an  unavoidable  accident.  lb.;  and  see  Harvey  v. 
Dunlop,  Hill  &  Denio,  193.a 

The  law  of  the  road  is  not  so  inflexible  as  to  govern  every  case 
without  reference  to  circumstances.  In  the  crowded  streets  of  a 
large  city,  situations  and  circumstances  may  frequently  arise 
where  a  deviation  from  what  is  called  the  law  of  the  road,  may 
not  only  be  justifiable,  but  absolutely  necessary.  Wayde  v.  Carr, 
2  Dowl.  &  Eyl.,  255. 

In  such  cases  the  jury  or  the  justice  must  determine  the  ques- 
tion of  negligence  from  all  the  circumstances  of  the  case,  and  not 
merely  by  the  law  of  the  road.  lb. 

Though  the  law  of  the  road  is  not  to  be  adhered  to,  if,  by  de- 
parting from  it,  an  injury  can  be  avoided,  yet  in  cases  in  which 
parties  meet  on  a  sudden,  and  an  injury  results,  the  party  on  the 

(a)  Moib  451. 
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wrong  side  of  the  road  should  be  held  answerable,  unless  it  clearly 
appears  that  the  party  on  the  right  side  of  it  had  ample  means 
and  opportunity  to  prevent  the  collision.  Chaplin  v.  Hawes,  3 
Oarr.  and  Payne,  554;  and  see  Handaysyde  v.  Wilson,  Id.,  528. 

The  act  of  exploding  fire-crackers  in  the  public  streets,  or  in  a 
public  highway,  is  wrongful  and  unlawful;  and  if  any  injury 
results  therefrom  either  to  the  persons  of  individuals,  or  to  their 
property,  whether  animate  or  inanimate,  the  wrongdoer  is  liable 
for  the  resulting  damages.  Conlclin  v.  Thompson,  29  Barb.,  218. 
And,  if  a  horse  is  so  frightened  thereby  as  to  die  in  consequence, 
the  wrongdoer  will  be  liable  to  pay  his  value  to  the  owner.  lb. 
Infancy  is  no  defense  to  such  an  action.  lb. 

SECTION  XVII. 

INJURIES   BY   DOMESTIC   AND    OTHER   ANIMALS. 

When  an  action  will  lie  for  such  injuries.]  The  rights  of  pro- 
perty in  domestic  or  in  wild  animals  has  already  been  noticed. 
Ante,  764. 

But  this  right  of  property  is  limited  by  a  general  rule,  which 
requires  every  person  so  to  use  his  property  as  not  to  injure  an 
other  in  his  property,  or  in  his  person. 

The  liability  which  attaches  to  the  owner  of  animals  varies  ac- 
cording to  the  species  of  animal  owned.  There  are  some  animals 
which  do  not  usually  injure  persons,  although  they  are  inclined 
to  roam  about  and  commit  trespasses  unless  restrained.  In  such 
cases  the  subject  has  already  been  sufficiently  discussed  under  the 
title  Trespass,  ante,  784  to  788. 

The  cases  which  will  be  here  noticed  are  such  as  relate  to  in- 
juries to  human  beings,  or  to  animals.  A  person  has  a  right  to 
keep  a  fierce  dog  for  the  protection  of  his  property,  but  he  must 
not  keep  such  an  animal  in  the  avenues  or  approaches  to  his  house, 
so  that  persons  who  are  exercising  a  lawful  right  in  coming  to 
the  house,  or  in  passing  it,  are  liable  to  be  injured.  Sarch  v.  Black- 
burn, 4  Oarr.  &  Payne,  297 ;  5.  0.,  Mood.  &  M.,  505. 

But  the  owner  of  mischievous,  or  even  of  dangerous  animals  is 
not  always,  and  under  all  circumstances,  liable  for  the  injuries 
committed  by  them. 

The  owner  of  domestic  and  other  animals  not  necessarily 
inclined  to  commit  mischief,  as  dogs,  horses,  oxen  and  swine,  is 
not  liable  for  any  injury  committed  by  them  to  the  person  or  the 
personal  property  or  animals  of  an  other,  unless  it  is  shown  that 
the  owner  had  previous  notice  or  knowledge  of  the  vicious  pro- 
pensity of  the  animal,  or  that  the  injury  was  attributable  to  some 
other  neglect  on  his  part^  for  the  general  rule  is,  that  it  is  neces- 
sary, in  an  action  to  recover  damages  for  an  injury  done  by  such 
animals,  to  prove  a  scienter  on  the  part  of  the  defendant. 

If  a  man  keeps  a  vicious  animal,  which  he  knows  to  be  such, 
and  he  does  not  take  sufficient  measures  to  prevent  it  from  doing 
mischief  he  will  be  answerable  for  any  injury  which  it  may  do  to 
the  property  or  person  of  an  other.    In  one  case  the  plaintiff  re- 
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covered  damages  in  an  action  for  injuries  which  were  inflicted  by  a 
vicious  bull,  although  it  appeared  that  the  bull  was  attracted  by 
a  cow,  in  a  particular  state,  which  the  plaintiff  was  driving  past 
the  field  in  which  the  bull  was,  and  that  the  plaintiff  first  struck 
the  bull  on  the  head  to  drive  him  away  from  the  cow.  Blackman 
v.  Simmons,  3  Oarr.  &  Payne,  138. 

In  the  case  last  cited  the  defendant  had  notice  that  the  bull 
had  run  at  a  man  previously,  and  yet  at  the  time  when  the  plain- 
tiff was  injured  the  only  security  against  injury  was  a  strap  and 
chain  fastened  round  the  bull's  neck,  but  not  in  such  a  manner 
as  to  prevent  him  from  running.  So,  too,  the  defendant  had 
notice  at  the  time  he  purchased  the  bull  that  he  was  very  mis- 
chievous, which  he  said  would  suit  him  all  the  better.  In  such 
a  case  the  defendant  is  bound  to  secure  the  animal  at  all  events, 
and  he  will  be  liable  in  damages  to  a  party  subsequently  injured 
if  the  mode  of  fastening  or  securing  proves  insufficient.  lb. 

So,  in  an  other  action  against  the  owner  of  a  bull  for  an  injury 
inflicted  upon  the  plaintiff  by  the  animal  while  it  was  being 
driven  along  the  highway,  it  appeared,  in  evidence,  that  the  plain- 
tiff, who  was  passing  along  the  road  wore  a  red  handkerchief, 
which  irritated  the  animal  and  caused  the  attack  on  the  plaintiff, 
it  also  appeared  that  after  the  accident,  the  defendant  said  that 
the  red  handkerchief  caused  the  injury,  as  he  knew  that  a  bull 
would  run  at  any  thing  red,  or  that  the  bull  would  do  so;  and  this 
was  held  to  be  sufficient  evidence  to  go  to  the  jury  on  the  ques 
tion  of  knowledge.  Hudson  v.  Roberts,  6  Exch.,  697. 

A  man  who  keeps  a  dog  which  he  knows  is  accustomed  to  bite 
sheep  and  lambs  or  other  animals,  and  which  is  of  a  ferocious  or 
mischievous  disposition  to  his  knowledge,  will  be  liable  for  the 
mischief  which  such  dog  may  do.  Hartley  v.  Harriman,  1  Barn. 
&  Aid.,  620.  So,  one  who  keeps  a  dog  which  is  accustomed  to 
bite  mankind,  is  answerable  for  injuries  done  by  him;  and  proof 
that  the  defendant  had  warned  a  person  to  beware  of  the  dog 
lest  he  should  be  bitten  by  him,  is  evidence  to  go  to  a  jury  on 
the  question  of  knowledge.  Judge  v.  Cox,  1  Stark.,  285. 

So,  in  an  action  for  not  sufficiently  securing  a  fierce  dog  kept 
by  the  defendant,  and  by  which  the  plaintiff  was  bitten,  the 
plaintiff  may  recover,  notwithstanding  he  had  on  a  previous  day 
been  warned  against  going  near  the  dog,  if  the  jury  think  that 
the  accident  was  not  occasioned  by  the  plaintiff's  own  careless- 
ness and  want  of  caution.  Curtis  v.  Mills,  5  Oarr.  &  Payne,  489. 

Where  a  dog  has  once  bitten  a  man,  to  the  knowledge  of  the 
owner,  who  afterwards  lets  him  go  about  and  lie  at  his  door, 
such  owner  will  be  liable,  if  he  again  bites  a  man,  though  it  hap- 
pened by  such  person's  accidentally  treading  on  the  dog's  toes. 
Smith  v.  Pelah,  2  Strange,  1264. 

So,  where  it  was  shown  that  it  was  reported  that  the  defend- 
ant's dog  was  mad,  and  that  the  defendant  had  tied  him  up  in  a 
cellar,  but  that  the  dog  had  broken  loose  and  had  bitten  the 
plaintiff's  child,  which  subsequently  died  of  hydrophobia,  it  was 
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held  that  the  fact  of  tying  the  dog  up,  was  evidence  of  knowledge 
which  must  be  submitted  to  the  jury,  who  found  for  the  plaintiff". 
Jones  v.  Perry,  2  Esp.,  482.  But  in  an  other  case,  it  was  held, 
that  proof  that  the  dog  was  of  a  fierce  and  savage  disposition, 
and  that  the  defendant  generally  kept  him  tied  up,  and  that  he 
promised  the  plaintiff  a  pecuniary  satisfaction  after  she  had  been 
bitten,  was  not  sufficient  proof  to  submit  to  the  jury,  on  the 
question  whether  the  dog  was  accustomed  to  bite  mankind,  to 
the  knowledge  of  the  defendant.  Beck  v.  Dyson,  4  Camp.,  198. 
But  this  last  case  is  not  followed  by  the  later  cases.  And  where 
it  was  shown  that  the  defendant,  on  being  informed  that  his  dogs 
had  bitten  the  plaintiff's  cattle,  offered  to  settle  for  the  injury,  if 
it  could  be  proved  that  his  dogs  had  done  it ;  this  was  held  to  be 
evidence  which  must  be  submitted  to  the  jury,  although  it  was 
entitled  to  but  little  weight.  Thomas  v.  Morgan,  2  Oromp.,  Mees. 
&  Eos.,  496.  But  merely  proving  that  the  dogs  were  of  a  savage 
disposition,  and  that  they  had  bitten  the  cattle  of  other  persons, 
is  not  sufficient  evidence  that  the  defendant  knew  that  they  were 
accustomed  to  bite  cattle.  lb. 

A  person  who  keeps  an  animal  which  is  accustomed  to  attack 
and  bite  mankind,  with  a  knowledge  that  it  is  so  accustomed  to 
bite,  is  prima  facie  liable  in  an  action  ou  the  case,  at  the  suit  of  any 
person  who  is  attacked  and  injured  by  such  animal,  without 
any  averment  in  the  complaint,  of  negligence  or  default  in 
the  plaintiff  in  not  taking  care  of  or  securing  it.  The  gist  of  the 
action  is  the  keeping  of  the  animal  after  knowledge  of  its  mis- 
chievous propensities.  May  v.  Burdett,  9  Ad.  &  E.,  N.  S.,  101. 

The  right  of  action  does  not  depend  upon  the  question  of  neg- 
ligence by  the  defendant,  because  the  gravamen  is,  the  keeping 
of  a  ferocious  animal,  with  a  knowledge  of  its  propensities, 
and  the  consequent  injury  to  the  plaintiff.  Card  v.  Case,  5  Man., 
Grang.  &  Scott,  622.  An  allegation  in  the  complaint  that  it  was 
the  duty  of  the  defendant  to  use  due  and  reasonable  care  and 
precaution  in  keeping  the  animal,  is  an  immaterial  allegation. 
lb.  Where  a  dog  had  bitten  persons,  and  his  owner  had  notice 
of  the  fact,  but  afterwards  suffered  him  to  run  at  large,  when  he 
bit  the  plaintiff,  this  was  held  sufficient  to  render  the  defendant 
liable ;  and  that  it  was  no  defense  that  the  dog  was  generally 
inoffensive.  Buelcley  v.  Leonard,  4  Denio,  500. 

Where  a  dog  has  a  vicious  habit  of  attacking  and  biting  other 
dogs,  without  being  incited  to  so,  of  which  the  owner  has  know- 
ledge, and  he  then  permits  such  dog  to  go  at  large,  when  he 
attacks  and  kills  the  dog  of  a  person  who  has  lawfully  come 
upon  the  defendant's  premises,  such  defendant  will  be  liable  to 
the  owner  of  the  dog  so  killed.  Wheeler  v.  Brant,  23  Barb.,  324. 

If  an  individual  knows  that  his  dog  is  in  the  habit  of  following 
teams  driven  by  him,  and  of  watching  them  after  they  are 
hitched  and  left  by  him ;  and  if  he  also  knows  that  the  dog  is 
accustomed  to  attack  and  bite  strangers  who  approach  the  teams 
so  watched,  he  will  be  liable  for  any  injury  which  the  dog  may 
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do  to  any  person  who  lawfully  approaches  the  team  for  the  pur- 
pose of  unhitching  it.  Fairckild  v.  Bentley,  30  Barb.,  147.  A 
man  who  owns  such  a  dog,  and  who  knows  its  character,  must 
secure  it  at  home,  so  that  it  will  not  or  cannot  follow  him.  If  it 
follows  him  and  bites  a  person  who  is  rightfully  going  to  remove 
the  team  from  the  shed  of  an  inn  where  the  owner  left  it,  and 
where  the  dog  is  watching  it,  such  owner  is  liable  in  damages.  lb. 

A  man  may  keep  a  dog  for  the  necessary  defense  of  his  house, 
his  garden,  or  his  fields,  and  may  cautiously  use  him  for  that 
purpose  in  the  night  time ;  but  if  he  permits  a  fierce  and  mis- 
chievous dog  to  be  at  large  on  his  premises,  with  a  knowledge 
that  he  has  bitten  persons,  and  a  person  is  afterwards  bitten  by 
him  in  the  day  time,  the  owner  will  be  liable  in  damages,  even 
though  the  person  bitten  was  trespassing  on  the  defendant's 
grounds  by  hunting  in  his  woods  without  license.  Loomis  v. 
Terry,  17  Wend.,  496. 

But  where  the  defendant  kept  a  dog  which  he  let  loose  for  the 
purpose  of  watching  his  house  and  yard  in  the  night  time,  it  was 
held  that  he  was  not  liable  to  an  action  dn  favor  of  one  who  had 
incautiously  or  imprudently  gone  into  the  yard  in  the  night  time. 
Brock  v.  Copeland,  1  Esp.,  203 ;  Sarch  v.  Blackburn,  4  Oarr.  & 
Payne,  297. 

It  is  not  merely  the  owners  of  dogs  or  other  animals  who  are 
liable  for  their  acts ;  for  in  an  action  against  a  person  for  keeping 
a  dog  which  was  accustomed  to  bite  mankind,  it  is  not  essential 
that  the  dog  should  be  his ;  if  he  harbors  the  dog  or  allows  it  to 
be  at  his  premises,  or  to  resort  to  them,  that  will  be  sufficient 
to  render  him  liable  as  though  he  were  owner.  McKone  v.  Wood, 
5  Oarr.  &  Payne,  1. 

There  are  some  exceptions  to  the  rule,  which  requires  proof 
that  the  defendant  knew  of  the  mischievous  character  of  his 
dog  or  other  animal  before  he  can  be  made  answerable.  For, 
although  the  owner  of  a  domestic  animal  is  not,  in  general,  liable 
for  an  injury  committed  by  it,  unless  it  is  alleged  and  proved  that 
he  had  notice  of  its  vicious  propensities,  yet,  if  the  animal  is 
unlawfully  in  the  close  of  an  other,  and  commits  the  mischief 
there,  the  owner  is  liable  without  alleging  or  proving  knowledge. 
Van  Leaven  v.  Lyke,  1  Oomst.,  515.  In  such  cases  the  complaint 
ought  to  be  in  trespass  for  breaking  and  entering  the  plaintiff's 
close,  and  the  particular  mischief  done  ought  to  be  set  out  in 
aggravation  of  the  trespass.  lb.  Where  the  sow  and  pigs  of  the 
defendant  went  wrongfully  and  unlawfully  upon  the  plaintiff's 
laudi  and  there  destroyed  a  calf  belonging  to  the  plaintiff,  the 
defendant  was  held  to  be  liable ;  but  the  complaint  must  allege 
either  a  trespass  on  lands,  with  the  injuries  done,  or  it  must 
allege  a  scienter,  or  the  action  will  not  be  maintained.  lb.;  S.  C, 
4  Denio,  127. 

So,  in  an  action  which  is  founded  upon  a  trespass,  by  the 
defendant's  horses*  upon  the  plaintiff's  lands,  and  there  kicking 
and  breaking  the  collar  bone  of  the  plaintiff's  horse,  it  is  not 
Wait    107 


850  INJURIES  BY  ANIMALS. 

necessary  to  allege  in  the  complaint  or  to  prove  on  the  trial  that 
the  defendant  had  notice  or  knowledge  of  the  vicious  propensity. 
Dunckle  v.  Koclier,  11  Barb.,  387.  In  such  cases  the  action  is  for 
the  trespass  to  the  real  estate,  and  the  other  matters  are  merely 
in  aggravation,  and  the  scienter  is  entirely  immaterial,  since  the 
owner  of  the  animal  is  liable  for  all  damages,  whether  he  knew 
of  any  vicious  propensity  or  not.  lb. 

The  statute  also  makes  an  exception  in  the  case  of  sheep  which 
are  injured  or  killed  by  dogs. 

"  The  owner  or  possessor  of  any  dog  that  shall  kill  or  wound 
any  sheep  or  lamb,  shall  be  liable  for  the  value  of  such  sheep  or 
lamb,  to  the  owner  thereof,  without  proving  notice  to  the  owner 
or  possessor  of  such  dog,  or  knowledge  by  him,  that  his  dog  was 
mischievous  or  disposed  to  kill  sheep."  2.  E.  S.,  975,  §  9,  5th  ed. 

It  will  be  observed  that  the  language  of  the  statute  does  not 
include  any  case  but  that  of  wounding  or  killing  sheep  or  lambs; 
and  the  courts  do  not  extend  its  s-cope  by  construction.  Where 
i  the  action  is  brought  for  merely  chasing  and  worrying  sheep,  the 
I  plaintiff  must  allege  and  prove  knowledge  on  the  part  of  the 
t  defendant,  or  he  will  not  be  liable.  Auchmuty  v.  Ham,  1  Denio, 
495.  So,  too,  the  provision  of  the  statute  which  renders  a  person 
in  possession  of  a  dog,  or  one  who  suffers  a  dog  to  remain  about 
his  house  for  twenty  days,  &c,  liable  as  owner,  for  his  mischievous 
acts,  does  not  render  an  employer  liable  for  mischief  done  by  the 
dog  of  his  hired  laborer,  where  the  dog  was  in  the  habit  of  follow- 
ing his  master  daily  to  his  work  on  the  farm  of  the  employer,  and 
of  returning  and  staying  each  night  at  his  master's  house,  which 
was  distinct  from  that  of  his  employer.  lb.  A  person  who  is 
prosecuted  for  injuries  done  by  his  dog  in  such  case,  is  not  liable 
to  pay  exemplary  damages,  where  he  has  no  knowledge  of  the 
mischievous  propensities  of  his  dog,  since  the  statute  limits 
the  recovery  to  the  value  of  the  sheep.  lb. 

In  an  action  for  such  injuries,  it  will  be  sufficient  for  the  plain- 
tiff to  prove  that  his  sheep,  while  upon  his  own  premises,  were 
bitten  and  killed  by  the  defendant's  dog,  and  he  will  be  entitled 
to  recover  without  further  proof.  Fish  v.  Shut,  21  Barb.,  333. 
And  the  owner  may  resort  to  his  action  without  making  any 
application  to  the  fence  viewers  to  inquire  into  the  matter.  lb. 
Possession  of  the  sheep  is  prima  facie  evidence  of  title  to  them , 
and  is  sufficient  to  entitle  the  plaintiff  to  recover.  lb. 

A  joint  action  cannot  be  maintained  against  the  separate 
owners  of  several  different  dogs  which  have  killed  and  worried 
'  the  sheep  of  the  plaintiff.  Tan  Steeriburgh  v.  Tobias,  17  Wend., 
562.  Where  dogs  belonging  to  several  owners,  are  found  in 
company,  engaged  in  killing  sheep,  each  owner  is  responsible  for 
the  injury  done  by  his  own  dog,  and  for  no  more.  Auchmuty  v. 
Ham,  1  Denio,  495.  So,  where  cows,  belonging  to  several  owners, 
are  found  in  the  garden  of  an  individual  committing  a  trespass, 
each  owner  is  liable  for  the  damage  done  by  his  own  cow,  and  for 
no  more.  Partenheimer  v.  Van  Order,  20  Barb.,  479.    And  in  the 
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absence  of  all  proof  as  to  the  amount  of  damages  done  by  each 
cow,  the  law  will  infer  that  the  cattle  did  equal  damage.  It. 

Wlien  an  action  will  not  lie.~\  There  are  numerous  cases  in  which 
no  action  can  be  maintained  against  the  owner  of  domestic  ani- 
mals which  do  injuries  to  other  persons  or  to  their  property.  It 
has  already  been  seen,  ante,  846,  that  it  was  essential  to  a  right 
of  action  to  show  that  the  owner  knew  of  the  propensity  of  his 
domestic  animals  to  do  injury.  And  it  may  be  stated  as  a  gene- 
ral rule,  that  no  owner  of  such  animals  will  be  liable  for  any 
injuries  which  they  may  commit,  except  for  ordinary  trespasses 
to  land,  unless  it  is  clearly  shown  that  the  owner  had  notice  or 
knowledge  of  such  propensity,  or  that  they  had  previously  done 
similar  injuries. 

So,  if  a  man  keeps  a  dog  upon  his  premises  for  their  protec- 
tion, and  an  other  person  comes  upon  the  premises  in  the  night, 
without  any  legal  authority  to  do  so,  and  he  is  bitten  by  the 
dog,  he  is  in  that  case  injured  by  his  own  fault  or  negligence, 
and  the  owner  of  the  dog  is  not  answerable.  Sarch  v.  Blacktwn, 
4  Oarr.  &  Payne,  297  ;  S.  C,  M.  &  M.,  505. 

An  action  for  keeping  a  ferocious  dog  which  bit  the  plaintiff, 
does  not  lie,  unless  the  defendant  knew  that  the  dog  was  accus- 
tomed to  bite.  Hogan  v.  Sliarpe,  7  Oarr.  &  Payne,  755. 

So,  in  case  of  injury  by  an  animal,  no  action  lies,  if  the  plain- 
tiff knew  it  to  be  mischievous,  and  he  himself  contributed  to  the 
iujury.  Earliart  v.  Youngilood,  27  Penn.,  331.  A  complaint  which 
alleges  that  the  defendant's  dog  is  a  mongrel  mastiff,  very  fierce, 
and  not  muzzled,  and  that  he  furiously  and  violently  attacked 
the  plaintiff,  is  not  sufficient  without  an  allegation  showing  know- 
ledge of  these  facts  by  his  owner.  Mason  v.  Keeling,  12  Mod.,  332. 

So,  a  complaint  which  alleges  that  the  defendant  kept  a  bull, 
which  was  accustomed  to  run  at  men,  is  defective  unless  it  also 
alleges  a  scienter.  Buxentine  v.  Sharp,  3  Salk.,  12.  And  a  father 
is  not  liable  for  an  injury  done  by  his  dog,  even  where  his  infant 
daughter  willfully  set  the  dog  on,  unless  there  is  evidence  that  the 
father  knew  that  the  dog  was  accustomed  to  do  mischief.  Tifft  v. 
Tifft,  4  Denio,  175. 

To  render  the  owuer  of  a  dog  liable  for  an  injury  committed  by 
him,  it  must  appear  by  the  evidenccthat  the  dog  was  vicious  and 
that  the  owner  knew  it,  or  that  he  was  a  trespasser  at  the  time  of 
doing  the  injury.  Faircliild,  v.  Bentley,  30  Barb.,  147. 

The  statute  now  requires  the  owners  of  wild  animals  used  for 
exhibition  to  give  notice  to  travelers  of  the  approach  of  such 
animals.  Laws  1862,  ch.  112. 

"Where  an  injury  happened  to  the  plaintiff  in  consequence  of 
his  horse  taking  fright  at  an  elephant  passing  along  the  highway, 
in  the  charge  of  a  keeper,  prior  to  the  enactment  of  this  statute, 
it  was  held  that  to  render  the  owners  of  the  animal  liable  for  the 
damages  sustained,  it  would  be  necessary  to  show,  not  only  that 
such  is  the  effect  of  the  appearance  of  an  elephant  upon  horses  in 
general,  but  also  that  the  owner  knew  or  had  notice  of  it.  Scribner 
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v.  Kelley,  38  Barb.,  14.  It  is  not  in  itself  unlawful  for  a  person 
to  keep  wild  beasts,  even  though  they  may  be  such  as  are  by 
nature  fierce,  dangerous,  and  irreclaimable ;  but  the  propensity 
of  such  animals  to  do  dangerous  mischief  being  inherent  and  well 
known,  the  owner  or  keeper  is  required  to  exercise  such  a  degree 
of  care  in  regard  to  them  as  will  absolutely  prevent  the  occur- 
rence of  an  injury  to  others  through  such  vicious  acts  as  he  is 
naturally  inclined  to  commit.  It.  To  maintain  an  action  for  an 
injury  caused  by  the  vicious  acts  of  such  animals,  it  is  not  neces- 
sary to  prove  that  it  occurred  through  the  actual  negligence  of 
the  owner  or  keeper,  because  the  negligence  upon  which  his 
responsibility  rests  will  be  presumed.  It. 

Proof  that  an  animal  is  of  a  savage  and  ferocious  nature,  is 
equivalent  to  proof  of  express  notice,  for  in  such  cases  notice 
is  presumed.  Earl  v.  Van  Alstine,  8  Barb.,  630.  But  if  damage 
is  done  by  any  domestic  animal  which  is  kept  for  use  or  conveni- 
ence, the  owner  is  not  liable  to  an  action,  unless  he  had  notice 
that  it  had  previously  done  mischief.  And,  therefore,  the  owner 
of  bees,  which  are  kept  in  hives,  is  not  liable,  at  all  events,  for 
any  accidental  injury  which  they  may  happen  to  do.  lb.  And 
where,  in  an  action  against  the  owner  of  bees,  for  an  injury  done 
to  the  plaintiffs  horses,  while  traveling  along  the  highway  past 
the  place  where  the  bees  were  kept,  it  appeared  that  the  bees  had 
been  kept  in  the  same  situation  for  eight  or  nine  years,  and  there 
was  no  proof  that  any  injury  had  ever  been  done  by  them,  but, 
on  the  contrary,  witnesses  residing  in  the  neighborhood  testified 
that  they  had  been  in  the  habit  of  passing  and  repassing  the  place 
frequently,  without  having  been  molested,  it  was  held  that  this 
rebutted  the  idea  of  any  notice  to  the  defendant,  either  from  the 
nature  of  the  bees  or  otherwise,  that  it  would  be  dangerous  to 
keep  them  in  that  situation,  and  that  he  could  not  be  made 
liable.  It. 

Where  two  dogs  fight  and  one  of  them  kills  the  other,  and  the 
owner  of  the  killed  dog  brings  an  action  against  the  owner  of 
the  victorious  dog,  the  plaintiff  must  prove  that  the  defendant's 
dog  was  the  aggressor,  or  in  the  wrong  in  that  particular  fight, 
no  matter  what  may  have  been  the  character  and  habits  of  the 
dog  on  other  occasions.  If 'the  plaintiff's  dog  provoked  the 
quarrel  and  caused  the  fight,  the  defendant  as  owner  of  the  other 
dog,  cannot  be  made  responsible  for  the  consequences.  Wiley  v. 
Slater,  22  Barb.,  506.  The  cases  in  which  dogs  have  attacked 
human  beiiigs,  although  they  were  trespassers,  and  in  which  their 
owners  have  been  held  liable,  are  not  applicable  in  those  cases  in 
which  one  dog  attacks  an  other.  It.  A  distinction  is  to  be 
observed5  between  keeping  a  dog  which  is  dangerous  to  human 
life,  and  one  which  is  unwilling  to  have  strange  dogs  upon  his 
master's  premises,  and  which  he  is  in  the  habit  of  attacking  and 
driving  off.  It. 

Where  two  dbgs  fight,  and  one  of  them  is  killed,  there  is  no 
general  rule  of  law  that  the  owner  of  the  defeated  animal  can 
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have  satisfaction  for  his  loss  from  the  owner  of  the  victorious  dog 
lb.  At  page  510,  the  court  said:  "Owners,  of  valuable  dogs 
should  take  care  of  them  proportional  to  their  value,  and  keep 
them  within  their  own  precinct,  or  under  their  own  eyes.  It  is 
very  proper  to  invest  dogs  with  some  discretion  while  upon  their 
master's  premises,  in  regard  to  other  dogs,  while  it  is  palpably 
wrong  to  allow  a  man  to  keep  a  dog,  who  may  or  will,  under  any 
circumstances,  of  his  own  volition,  attack  a  human  being.  If 
owners  of  dogs,  whether  valuable  or  not,  suffer  them  to  visit 
others  of  their  species,  particularly  if  they  go  uninvited,  they  must 
be  content  to  have  them  put  up  with  dog  fare,  and  that  their 
reception  and  treatment  shall  be  hospitable  or  inhospitable,  accord- 
ing to  the  nature  of  the  particular  mood  and  temper,  at  the  time, 
of  the  dog  visited.  The  courtesies  and  hospitalities  of  dog  life 
cannot  well  be  regulated  by  the  judicial  tribunals  of  the  land." 

SECTION  XVIII. 

FRAUDS   IN    SALES,    EXCHANGES,    OR   OTHERWISE. 

It  would  be  extremely  difficult  to  give  a  definition  of  fraud 
which  would  include  every  possible  case.  And  in  courts  of 
equity  it  has  long  been  a  rule  with  them  never  to  lay  down  any 
general  proposition  as  to  what  shall  constitute  a  fraud,  nor  to 
adopt  any  general  rule  beyond  which  they  will  not  go  in  cases 
of  fraud,  lest  some  means  of  avoiding  such  rule  should  be  found 
out.  Mortlock  v.  Buller,  10  Vesey,  Jr.,  306;  Lawley  v.  Hooper,  3 
Ytk.,279. 

Courts  of  law  do  not  in  all  cases  take  cognizance  of  acts 
which  would  be  treated  as  a  fraud  in  a  court  of  equity.  But 
there  are  some  general  rules  which  are  observed  in  courts  of  law 
in  relation  to  frauds  which  are  simple  and  easily  applied.  Though 
in  the  first  place  it  may  not  be  amiss  to  notice  some  of  the  gene- 
ral definitions  of  fraud  which  have  been  given,  for,  so  far  as  they 
go,  they  are  equally  as  applicable  to  a  court  of  law  as  to  a  court 
of  equity. 

Pothier  says  the  word  fraud  is  applied  to  every  artifice  made 
use  of  by  one  person  for  the  purpose  of  deceiving  another. 

Labeo  defines  fraud  to  be  any  cunning,  deception  or  artifice, 
used  to  circumvent  or  deceive  an  other. 

There  may  be  other  definitions  which  will  be  of  service  in 
determining  some  cases,  and  therefore  the  following  is  submitted. 
.Fraud  is  any  act,  sign,  or  language,  which  is  resorted  to  or 
employed  by  one  person  to  obtain  an  unfair  and  illegal  advan- 
tage over  an  other,  whether  the  result  be  obtained  by  active 
misrepresentations,  or  by  the  illegal  suppression  of  such  facts, 
circumstances  or  truths  as  the  law  requires  to  be  disclosed. 
When  any  party  intentionally,  or  by  design,  misrepresents  a 
material  fact,  or  produces  a  false  impression  in  order  to  mislead 
an  other,  or,  to  entrap  or  cheat  him,  or  to  obtain  an  undue  advan- 
tage of  him ;  in  every  such  case  there  is  a  positive  fraud  in  the 
truest  sense, of  the  term.  Willink  v.  Vanderveer,  1  Barb.,  599,  607 
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Frauds  in  relation  to  property  are  almost  invariably  connected 
with  some  form- of  contract.  Though  there  may  be  cases  of 
frauds  which  are  actionable,  though  not  connected  with  a  con- 
tract; for,  as  we  have  already  seen,  ante,  730,  734.  fraud  accom- 
panied by  damage  is  a  good  ground  of  action. 

Fraud  vitiates  every  contract,  and  the  defrauded  party  may 
always  rescind  the  contract,  or  he  may  recover  such  damages 
as  he  has  sustained  thereby."  Wlieaton  v.  Baker,  14  Barb.,  594. 
Fraud  in  obtaining  a  promissory  note  i§  a  good  defense  to  an 
action  brought  for  its  collection.  Barber  v.  Kerr,  3  Barb.,  149. 
Fraud  by  a  purchaser  in  making  a  purchase  of  personal  property, 
will  render  the  contract  void,  and  the  vendor  may  immediately 
sue  for  the  purchase-money.  Willsonv.  Foree,  6  Johns.,  110;  and 
see  ante,  504. 

The  law  abhors  fraud  as  well  as  crime,  and,  therefore,  it  is 
always  a  legai  presumption  that  a  party  is  innocent  of  either 
until  it  is  properly  established  by  legal  evidence.  By  this  is  to 
be  understood  that  there  is  no  presumption  of  fraud,  as  a  matter 
of  law,  but  that  fraud,  when  established,  is  a  couclusion  or 
inference  of  fact  from  competent  evidence,  introduced  in  the 
particular  case.  The  law  never  construes  an  instrument  to  have 
an  unlawful  meaning,  ^as  a  legal  implication  or  inference,  when 
it  is  equally  susceptible  ot  an  innocent  intention.  Mann  v.  Wit- 
beck,  17  Barb.,  388. 

It  is  not  sufficient  to  avoid  a  contract  on  the  ground  of  fraud, 
merely  because  the  party  bound  by  it  is  illiterate,  and  that  it 
was  not  read  over  to  him,  provided  it  was  explained  to  him  in 
substance,  and  there  was  no  omission,  concealment  or  misrepre- 
sentation of  any  of  its  obligations.  Ellis  v.  McCormick,  1  Hilt., 
313.  And  the  presumption  of  innocence  extends  so  far  that  it 
will  be  sufficient  to  prove  the  signature  of  a  person  who  cannot 
write,  by  showing  that  he  directed  his  name  to  be  affixed  to  the 
instrument  without  showing  affirmatively  that  it  was  read  over 
*o  him  before  execution,  or  that  he  knew  its  contents.  Harris  v. 
Story,  2  E.  D.  Smith,  364;  Hallenbeck  v.  Dewitt,  2  Johns.,  404. 
Fraud  is  always  a  question  of  fact  for  a  jury,  or  the  justice, 
where  there  is  any  evidence  to  establish  it.  Erwin  v.  Voorhees, 
26  Barb.,  127.  But  whether  the  evidence  tends  to  establish 
fraud,  or  not,  is  always  a  question  of  law  for  the  court,  lb. 

But,  notwithstanding  it  is  a  question  of  fact  to  determine 
whether  a  fraud  is  proved;  yet,  it  is  still  a  question  of  law, 
whether  the  evidence  given  legally  tends  to  make  out  a  fraud ;  and 
if  fraud  is  found  as  a  conclusion  of  fact,  when  there  is  no  evidence 
tending  to  such  conclusion,  the  verdict  will  be  set  aside  on  appeal. 
Gage  v.  Parker,  25  Barb.,  141.  But  when  there  is  competent 
evidence  upon  the  question  whether  a  fraud  has  been  committed, 
it  is  a  question  of  fact,  and  if  a  jury  is  empanneled,  the  question 
cannot  be  taken  from  them  and  decided  by  the  court  as  a  mere 
question  of  law.  Gardner  v.  McEwen,  5  E.  P.  Smith,  123.  As  a 
general  rule,  there  must  be  a  fraudulent  intent  to  constitute  an 

(a)  Note  452. 
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actionable  fraud,  though,  as  has  already  been  seen,  ante,  733, 
there  may  be  a  legal  fraud  which  will  render  a  party  liable,  even 
though  he  may  not  have  been  guilty  of  a  moral  fraud.  But  in 
actions  involving  questions  of  fraud,  the  intent  is  always  a 
materia,  inquiry ;  and  for  the  purpose  of  establishing  the  intent, 
other  acts  of  a  similar  character,  done  about  the  same  time,  may 
always  be  shown.  Amsden  v.  Manchester,  40  Barb.,  158 ;  and  see 
ante,  504,  505. 

It  is  a  frequent  remark  that  fraud  must  be  proved,  and  that  it 
cannot  be  presumed.  Jaclcson  v.  King,  4  Cow.,  207,  220.  This 
proposition  is  true  in  the  sense  that  fraud  must  be  proved,  and 
that  the  law  does  not  presume  fraud  in  the  absence  of  due  proof 
of  its  existence.  But  fraud  is  proved  precisely  like  any  other 
question  of  fact.  It  is  not  possible  to  prove  fraud  except  by 
proving  those  facts  and  circumstances  which  constitute  the  fraud, 
or  which  are  attendant  upon  it.  When  the  evidence  given  is 
such  as  to  authorize  a  jury  or  justice  to  rind  the  existence  of 
fraud  in  a  given  transaction,  they  are  to  draw  such  inferences 
from  the  evidence  as  are  legal  and  proper  under  the  circum- 
stances. And,  in  every  case,  the  question  of  intent  must  be  _a 
mere  matter  of  inference  from  all  the  facts  established  by  the 
evidence.11 

And  when  a  jury  or  the  justice  finds,  upon  competent  evidence, 
that  a  party  has  been  guilty  of  a  fraud  in  a  given  case,  the  fraud 
is  proved  in  the  true  sense  of  the  rule  requiring  a  fraud  to  be 
established  by  evidence.  Fraud  is  not  established  by  that  direct 
kind  of  evidence  which  is  generally  resorted  to,  to  prove  a 
written  instrument,  as  a  bond,  a  bill  of  exchange,  or  a  promis- 
sory note.  To  establish  a  fraud  requires  a  full  development  of 
all  the  facts,  circumstances  and  incidents  of  the  transaction. 

It  is  not  always  the  case  that  a  fraud  is  perpetrated  by  actual 
misrepresentations,  or  by  acts  catenated  to  produce  false  impres- 
sions, or  to  mislead  the  injured  party.  And  a  jury  may  be 
authorized  to  infer  fraud,  as  a  matter  of  fact,  not  merely  from 
such  affirmative  acts,  but  they  may  also  take  into  account  every 
fact,  circumstance,  and  incident  in  the  case ;  and  though  these 
separate  incidents  may  not,  when  standing  alone,  produce  a  full 
conviction  as  to  the  existence  or  non-existence  of  the  alleged 
fraud,  yet,  when  all  the  circumstances  are  combined  and  duly 
considered,  they  may  have  an  overwhelming  force  in  their  influ- 
ence upon  the  judgment,  so  much  so,  indeed,  as  to  produce  the 
same  conviction  that  can  be  attained  by  the  mostpositive  evidence. 

But  notwithstanding  a  fraud  may  be  thus  legally  established 
by  facts  and  circumstances,  it  does  not  by  any  means  follow  that 
every  case  furnishes  such  circumstances  as  will  warrant  a  jury  in 
rinding  the  existence  of  fraud. 

The  law  abhors  fraud,  and  for  that  reason  it  presumes  a  man 
to  be  innocent  of  it,  until  that  presumption  is  overcome  by  legal 
evidence. 

And  since  the  law  confers  so  large  a  discretion  upon  a  jury 

(a)  Note  453. 
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in  weighing  evidence,  it  is  the  duty  of  jurors  to  consider  the 
entire  evidence  with  care,  with  diligence  and  deliberation,  so 
that  their  verdict  shall  not,  on  the  one  hand,  charge  an  innocent 
man  with  a  fraud,  nor,  on  the  other  hand,  deprive  an  injured 
party  of  that  redress  which  the  law  intends  he  shall  obtain. 

It  is  a  recognized  and  established  maxim  of  the  law,  that  no 
man  shall  take  any  advantage  from  his  own  wrongful  acts.  And 
the  rule  admits  of  illustrations  from  every  branch  of  legal  pro- 
cedure. A  party  who  obtains  a  venire  from  a  justice,  and  then 
suppresses  it,  will  not  be  allowed  to  object,  on  appeal,  that  the 
cause  was  not  tried  by  a  jury.  Coon  v.  Snyder,  19  Johns.,  384. 
So  a  lender  of  money  cannot  avoid  his  own  contract  on  the 
ground  that  it  contains  a  usurious  reservation  in  his  own  favor. 
Elwell  v.  Chamberlain,  4  Bosw.,  320.  So,  a  person  whose  duty  it 
is  to  pay  up  a  mortgage  upon  real  estate,  will  not  be  permitted 
to  neglect  that  duty,  and  then  purchase  the  mortgaged  property 
on  the  foreclosure  sale,  and  thus  hold  the  same  for  his  own  bene- 
fit. Van  Home  v.  Everson,  13  Barb.  526.  So,  a  party  who  vol- 
untarily obtains  an  irregular  judgment,  will  not  be  heard  on  an 
appeal  for  its  reversal,  on  the  ground  that  the  judgment  is  void 
by  reason  of  his  own  acts.  Fairbanks  v.  Corlies,  1  Abb.,  150;  S. 
C.,  3  E.  D.  Smith,  582. 

And  it  may  be  laid  down  as  a  general  rule,  that  a  party  cannot 
entitle  himself  to  substantiate  a  claim,  or  to  enforce  a  defense, 
by  reason  of  any^  acts  or  misrepresentations  which  proceeded 
:from  himself,  or  were  adopted  or  acquiesced  in  by  him  after  full 
knowledge  of  their  nature  and  quality  ;  and  further,  that  where 
misrepresentations  have  been  made  by  one  of  two  litigating 
parties,  in  his  dealings  with  the  other,  a  court  of  law  will  either 
decline  to  interfere,  or  will  so  adjust  the  equities  between  the 
plaintiff  and  defendant,  as  to  prevent  an  undue  advantage  from 
accruing  to  that  party  who  is  unfairly  endeavoring  to  take 
advantage  of  his  own  wrong.* 

And  where  a  party  is  not  permitted  to  take  advantage  of  his 
own  wrong,  he  will  not  be  allowed  to  take  any  advantage  from 
the  wrongful  or  fraudulent  acts  of  his  agent.  Ante,  504,  250. 

In  a  case  of  fraud  it. is  always  implied  that  the  injured  party 
has  been  deceived ;  and  where  there  is  no  deception  of  any  kind, 
there  can  be  no  fraud.  For  this  reason  it  will  be  a  good  defense 
to  an  action  of  fraud  to  show  that  the  complaining  party  had 
full  knowledge  of  the  matters  which  he  alleges  as  the  ground  of 
fraud.  And  where  the  plaintiff  gave  two  watches  in  exchange 
for  a  rifle,  and  subsequently  sued  the  defendant,  and  declared  in 
fraud,  by  alleging  a  fraudulent  representation  by  the  defendant 
at  the  time  of  the  exchange,  it  was  held  to  be  a  sufficient  defense 
to  show  that  the  plaintiff  knew  before  the  exchange  that  the 
defendant  did  not  own  the  gun.  Edick  v.  Crim,  '10  Barb.,  445  • 
and  see  Cowen  v.  Simpson,  1  Esp.,  290.  And  the  cases  go  still 
further,  for  in  some  cases  it  is  held  that  where  the  complaining 
party  could  readily  inform  himself  of  the  truth  by  making  in 

*  Smith  v.  Countryman,  3  Tiff.,  655. 
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n[uiries,  and  he  neglects  to  do  so,  he  will  not  be  entitled  to  recover 
on  the  ground  that  the  representations  were  false  and  fraudulent. 
White  v.  Seaver,  25  Barb.,  236.  ,The  case  last  cited  was  one  in 
which  it  was  alleged  that  the  vendor  of  lands  had  made  false 
statements  in  relation  to  his  title  to  the  lands  in  question  ;  but 
it  appeared  that  the  plaintiff  knew  that  thei  title  of  the  defendant 
was  to  come  from  a  third  person,  who  lived  near  the  plaintiff, 
who  did  not  make  any  inquiries  as  to  the  j  rights  or  title  of  the 
defendant,  and  it  was  held  that  no  action  could  i  be  maintained. 
It  is  eminently  just  and  wise i  to  hold  that  there  cannot  be  a 
fraud  where  a,  party  has  full  knowledge  of  the  entire  transaction 
which  he  alleges  to  be  a  fraud  upon  him.  And; there  may  be 
cases  in  which  a  party  may  be  deprived  of  a  right  of  action  for 
fraud,  where  it  appears  that  he  had  such  knowledge  as  ought  to 
put  him  on  inquiry,  especially  where  such  inquiry  may  be  readily 
and  easily  made.  In  such  a  case;  the  principle  may  be  somewhat 
analogous  to  that  which  deprives  a  party  of  a  remedy  in  case  his 
own  negligence  contributed  to  the  injury  whieb  he  has  sustained 

'But  such  cases  extend  the  rule  quite  far  enough ;  and  if  a  party 
is  guilty  of  a  false  and  fraudulent  representation  or  concealment, 
he  ought  not  to)  be.  permitted  to  take  any  advantage  of  his  own 
wrong,. when  the  opposite  party, was  really  deceived  by  placing 
confidence  in  his  statements.  There  ought  to  be  sueh  a  thing  as 
a  right  to  confide  in  the  statements  of  other  persons,  when 
deliberately  made  in  a  business  transaction,  and  a  legal  liability 
on  the  part  of  the  deceiving  party,  even  though,  it  is  possible  that 
the  injured  person  might  have  ascertained  the  falsity  of  the  pre 
tenses  before  he  was  injured  by  them.  And  see  ante,  734,  735 
504  to  509 ;  Mead  v.Bunn,  5  Tiff.,  275.a 

But  there  may  be  false  statements  which. will  not. invalidate  a 
contract.  And  where  goods  are  sold,  if  the  vendor  is  not  induced 
to  enter  into  the  contract  of  sale,  by.  reason  of  false  representa- 
tions made  by  the  Vendee,  the  mere  fact  that ;  the  latter  made 
such  representations  during  the  negotiation  of  the  contract,  will 
not  of  itself  avoid  the  contract  of  sale.  Branson  v.  Winnan,  4 
Seld.,  182;  S.  C,  10  Barb.,  406.  And  where  one ;  party  alleges 
that  the  other  was  guilty  of  a  fraud  in  the  contract  of  sale,  the 
declarations  of  the  complaining  party,  which  were <  made  subse- 
quently to  the  sale,  may  be  proved,  for  the  purpose  of  showing 
his  affirmance  of  the  contract,  with  a  full  knowledge  of  all  the 
facts.  lb.  And  where ;  there  is  an  attempt  to.  impeach  the  good 
faith  of  a  vendee,  on  the  ground  that  he  obtained  the  contract  of 
sale  by  means  of  the  fraudulent  suppression  of  information  ob- 
tained from  a  letter,  the  vendee  may  show  the  contents, of  the 
letter  in  evidence  to  rebut  the  presumption  of  fraud.  lb.  Fraud 
is  always  a  sufficient  ground  for  rescinding  a  contract.  Ante,  504 
to  508,  509  to  517. 

But  a  partyvwho  has  been  defrauded  may  reaffirm  a  contract, 
and  if  he* does -.so  with  a  full  knowledge  of  all  the ;  facts,  his 
express  adoption  of  it. will  preclude  him  from  afterwards  disaf 
Wait     108  W  NoTE  i5i- 
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firming  it.*  Bronson  v.  Wiman,  ante,  857.  This  principle  is 
illustrated  by  a  great  variety  of  cases,  a  few  of  which  will  be 
noticed.  If  a  party  is  induced  to  purchase  an  article  by  reason 
of  the  fraudulent  misrepresentations  of  the  seller  respecting  it,\ 
and  after  discovering  the  fraud,  he  continues  to  deal  with  the 
article  as  his  own,  he  cannot  recover  back  the  purchase-money 
from  the  seller.  Campbell  v.  Fleming,  1  Ad.  &  B.,  40.  And,  in 
such  a  case,  the  right  to  repudiate  the  contract  is  not  afterwards 
revived,  even  by  the  discovery  of  an  other  incident  in  the  same 
fraud.  Where  a  vendee  purchases  goods  upon  a  credit,  with  a 
fraudulent  intention,  at  the  time  of  the' purchase,  not  to  pay  for 
them,  and  the  vendor  sues  for  the  purchase  price  of  the  goods 
before  the  term  of  credit  has  expired,  he  will  fail  in  the  actipn  ; 
for,  notwithstanding  his  right  to  repudiate  the  contract  as  a 
nullity  for  the  fraud,  and  to  maintain  trover  or  replevin  for 
the  goods,  yet,  by  suing  upon  the  contract  of  sale  he  affirms 
the  contract  and  is  bound  by  its  terms.  Ferguson  v.  Carrington, 
9  Barn.  &  Cress.,  59 ;  and  see  ante,  504  to  508,  and  509  to  517 ; 
Bead  v.  Hutchinson,  3  Camp.,  351.  So,  where  A.  agreed  to  convey 
away  certain  rubbish  for  B.,  at  a  specified  sum,  under  a  fraudu- 
lent representation  by  B.  as  to  the  quantity  of  rubbish  which  was 
to  be  conveyed ;  it  was  held  that  if  A.  brought  an  action  for  the 
work  actually  done,  he  could  recover  only  according  to  the  terms 
of  the  special  contract ;  although  he  had  a  right  on  the  discovery 
of  the  fraud  to  repudiate  the  contract,  and  sue  B.  for  the  deceit 
Selway  v.  Fogg,  5  Mees.  &  Wels.,  83. 

Actions  are  so  frequently  brought  for  fraudulent  concealments 
in  sales  and  exchanges  of  property,  that  it  may  be  desirable  to 
give  the  views  of  some  of  the  standard  law  writers,  as  well  as 
some  of  the  decisions  of  the  courts. 

"If  the  seller  knows  of  a  defect  in  his  goods,  which  the  buyer 
does  not  know,  and  if  he  had  known,  would  not  have  bought  the 
goods,  and  the  seller  is  silent,  and  only  silent,  his  silence  is 
nevertheless  amoral  fraud,  and  ought,  perhaps,  on  moral  grounds, 
to  avoid  the  transaction.  But  this  moral  fraud  has  not  yet  grown 
into  a  legal  fraud.  In  cases  of  this  kind,  there  may  be  circum- 
stances which  cause  this  moral  fraud  to  be  a  legal  fraud,  and  give 
the  buyer  his  action  on  the  implied  warranty,  or  on  the  deceit. 
And  if  the  seller  be  not  silent,  but  produce  the  sale  by  means  of 
false  representations,  then  the  rule  of  caveat  emptor  does  not 
apply,  and  the  seller  is  answerable  for  his  fraud.  But  the  weight 
of  authority  requires  that  this  should  be  active  fraud.  The  com- 
mon law  does  not  oblige  a  seller  to  disclose  alj  that  he  knows, 
1  which  lessens  the  value  of  the  property  he  would  sell.  He  may 
be  silent,  leaving  the  purchaser  to  inquire  and  examine  for  him- 
self, or  to  require  a  warranty.  He  may  be  silent  and  be  safe 
but  if  he  be  more  than  silent,  if  by  acts,  and  certainly  if  by  words, 
he  leads  the  buyer  astray,  inducing  him  to  suppose  that  he  buys 
with    warranty,   or  otherwise   preventing  his  examination  or 

*  Adams  v.  Sage,  1  Tiff.,  X03. 
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inquiry,  this  becomes  a  fraud  of  which  the  law  will  take  cogni- 
zance." 1  Pars,  on  Oout.,  461. 

'•The  writers  of  the  moral  law  hold  it  to  be  the  duty  of  the 
seller  to  disclose  the  defects  which  are  within  his  knowledge. 
But  the  common  law  is  not  quite  so  strict.  If  the  defects  in  the 
article  sold  be  open  equally  to  the  observation  of  both  parties, 
the  law  does  not  require  the  vendor  to  aid  and  assist  the  observa- 
tion of  the  vendee.  Even,  a  warranty  will  not  cover  defects  that 
are  plainly  the  objects  of  the  senses;  though  if  the  vendor  says 
or  does  any  thing  whatever,  with  an  intention  to  divert  the  eye,  or 
obscure  the  observation  of  the  buyer,  even  in  relation  to  open 
defects,  he  would  be  guilty  of  an  act  of  fraud.  A  deduction  of 
fraud  may  be  made,  not  only  from  deceptive  assertions  and  false 
representations,  but  from  facts,  incidents  and  circumstances 
which  may  be  trivial  in  themselves,  but  decisive  evidence  in  the 
given  case  of  a  fraudulent  design.  When,  however,  the  means 
of  information  relative  to  facts  and  circumstances  affecting  the 
value  of  the  commodity  be  equally  accessible  to  both  parties, 
and  neither  of  them  does  or  says  any  thing  tending  to  impose 
upon  the  other,  the  disclosure  of  any  superior  knowledge  which 
one  party  may  have  over  an  other,  as  to  those  facts  and  cir- 
cumstances, is  not  requisite  to  the  validity  of  a  contract.  There 
is  no  breach  of  any  implied  confidence  that  one  party  will  not 
profit  by  his  superior  knowledge,  as  to  facts  and  circumstances 
open  to  the  observation  of  both  parties,  or  equally  within  the 
reach  of  their  ordinary  diligence ;  because  neither  party  reposes 
in  any  such  confidence,  unless  it  be  specially  tendered  or  required. 
Each  one,  in  ordinary  cases,  judges  for  himself,  and  relies  confi- 
dently, and  perhaps  presumptuously,  upon  the  sufficiency  of  his 
fown  knowledge,  skill  and  diligence. 

The  common  law  affords  to  every  one  reasonable  protection 
against  fraud  in  dealing;  but  it  does  not  go  to  the  romantic 
length  of  giving  indemnity  against  the  consequences  of  indolence 
and  folly,  or  a  careless  indifference  to  the  ordinary  and  accessible 
means  of  information.  It  reconciles  the  claims  of  convenience 
with  the  duties  of  good  faith,  to  every  extent  compatible  with 
the  interests  of  commerce.  This  it  does  by  requiring  the  pur- 
chaser to  apply  his  attention  to  those  particulars  which  may  be 
supposed  within  the  reach  of  his  observation  and  judgment;  and 
the  vendor  to  communicate  those  particulars  and  defects  which 
cannot  be  supposed  to  be- immediately  within  the  reach  of  such 
attention.  If  the  purchaser  be  wanting  of  attention  to  these 
points,  where  attention  would  have  been  sufficient  to  protect 
him  from  surprise  or  imposition,  the  maxim  caveat  emptor  ought 
to  apply."  2  Kent.  Com.,  484,  485.  As  to  the  meaning  of  this 
maxim,  see  ante,  525.  According  to  the  views  thus  expressed 
by  these  authors,  either  party  may,  therefore,  be  innocently  silent 
as  to  the  grounds  or  matters  which  are  open  to  both  to  exercise 
their  judgment  upon;   and  in  this  case,  alind  est  celare,  aliud 
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tacere,  or  in  other  words,  silence  is  by  no  means  equivalent  to 
concealment.11 

In  a  recent  case,  the  plaintiff  purchased  a  bull  for  the. use  of 
his  cows,  and  the  defendant  knew  that  the  plaintiff  bought  him 
for  that  purpose.  When  the  bull  was  a  yearling,  he  got  no 
calves.  The  defendant  knew  this  fact,  and  did  not  communicate 
it  to  the  plaintiff,  nor  had  the  plaintiff  any  knowledge  of  it.  Bu 
it  was  held  that  these  facts  did  not  furnish  any  ground  of  action, 
and  a  judgment  in  favor  of  the  plaintiff  was  reversed.  PaulY. 
Hartley,  23  Barb.,  521,  527.  The  court,  by  Eosekeans,  J.,  said: 
"  In  cases  of  executory  sales,  the  common  law  rule  is,  I  conceive, 
that  the  vendor  is  not  liable  for  damages  arising  from  latent 
defects  known  to  him,  and  unknown  to  the  purchaser,  except  in 
cases  where  the  vendor  has  warranted  the  article  sold,  or  has 
made  false  representations,  or  has  used  some  active  means  to 
conceal  such  defects,  or  some  artifice  to  mislead  or  deceive  the 
purchaser  in  regard  to  such  defects,  and  that  if  the  vendor  is 
merely  silent,  he  is  not  responsible  for  damages  by  reason  of  such 
defects."  In  the  case  last  cited,  it  does  not  appear  from  the 
report  that  the  defendant  said  or  did  any  thing  to  deceive 
the  plaintiff,  he  merely  remained  silent.  And  see  Gage  v.  Parker; 
ante,  467.  But  it  would  take  very  slight  acts,  or  very  few  words 
to  turn  such  a  case  into  a  fraud.  For,  where  the  defendant,  upon 
an  exchange  of  horses  with  the  plaintiff,  told  the  plaintiff  that  the 
horse  had  balked  once  with  S.,  who  had  formerly  owned  him,  but 
that  S.  whipped  him  and  made  him  go ;  but  the  defendant  did 
not  disclose  the  face  that  the  horse  was  purchased  by  the  defend- 
ant as  a  bailey  horse,  and  that  he  and  his  brother  had  used  him 
carefully,  as  they  would  have  used  any  horse  that  was  balky, 
while  the  defendant  owned  him,  and  that  S.  had  so  used  the  hor$e 
before  he  sold  him  to  the  defendant ;  and  this  was  held  to  be  a 
fraudulent  concealment  of  material  facts,  in  relation  to  the  defect, 
which  rendered  the  defendant  liable  for  damages.  Nwkley  v. 
Thomas,  22  Barb.,  652.  In  this  case  the  defendant  stated  to  the 
plaintiff  that  the  horse  had  balked  once,  but  that  he  was  made  to 
go  by  whipping.  Such  a  statement  of  the  transaction,  connected 
with  an  intentional  concealment  of  the  other  material  facts,  could 
scarcely  fail  to  mislead  the  purchaser.  And  when  the  defendant 
assumed  to  say  any  thing  upon  the  subject,  he  was  bound  to 
disclose  fully,  such  material  facts  as  he  knew ;  because,  by 
expressly  mentioning  that  fact,  and  not  stating  more,  he  left  the 
inference  that  there  had  been  a  full  and  fair  statement  given. 
And,  it  is  a  legal  maxim  that  the  express  mention  of  one  thing, 
implies  the  exclusion  of  any  other.  Broom's  Leg.  Max.,  505. 

So,  in  an  other  case,  the  plaintiff  had  lost  a  flock  of  sheep,  and 
had  made  search  and  inquiry  for  them  without  effect.  The  sheei 
were  subsequently  taken  up  in  the  highway  by  one  D.,  who  in 
formed  one  of  the  defendants  thereof.  The  other  defendant  then 
went  to  the  plaintiff,  and,  concealing  from  him  his  knowledge  that 
the  sheep  had  been  found,  he  inquired  of  the  plaintiff  whether  he 

(a)  Note  455. 
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had  found  them.  The  plaintiff  replied  that  he  had  not,  when  the 
defendant  said  "7ie  supposed  he  never  tvouldflnd  them"  and  he  then 
offered  the  plaintiff  five  dollars  for  the  sheep,  which  the  plaintiff 
accepted,  and  gave  a  bill  of  sale  of  them.  The  defendants  then 
went  to  D.  and  claimed  the  sheep  and  their  fleeces,  which  were 
delivered  to  them.  And  in  an  action  by  the  plaintiff  against  the 
defendants  to  recover  the  value  the  sheep  and  the  wool,  on  the 
ground  that  they  had  been  obtained  by  fraud,  it  was  held  that 
the  action  was  maintained,  because  the  expression  of  a  belief  by 
one  of  the  defendants  to  the  plaintiff  that  he  would  never  find 
the  sheep,  when  he  himself  knew  where  they  were  at  that  time, 
was  such  an  act  of  deceiving  and  misleading  the  plaintiff  as 
amounted  to  a  fraud.  Bench  v.  Sheldon,  14  Barb.,  66,  74.  The 
court  said,  by  Johnson,  J. :  "Here  the  defendant,  who  negotiated 
the  purchase,  after  ascertaining  that  the  plaintiff  had  not  been 
able  to  find  his  sheep,  tbld  him  that  he  did  not  believe  that  he 
ever  would  find  them.  The  object  of  this  was  clearly  to  discour- 
age the  plaintiff  from  making  further  search  or  inquiry  for  his 
property,  to  induce  him  to  sell  it,  as  property  which  might  never 
be  discovered,  for  a  mere  nominal  price,  and  to  create  the  im- 
pression in  the  plaintiff's  mind  that  he,  the  purchaser,  did  not 
know  where  the  sheep  were,  or  that  any  one  had  taken  them  up. 
It  was  equivalent  to  saying,  I  have  not  found  them,  and  do  not 
know  of  any  one  who  has,  and  am  of  opinion  that  you  will  not  be 
able  to  find  them.  The  fact  of  their  having  been  found  was  a 
material  circumstance  affecting  the  price;  and  the  attempt  to 
mislead  and  create  a  false  impression  in  regard  to  the  situation 
of  the  property,  was  a  fraud  of  which  the  law  justly  takes  cog- 
nizance." The1  opinion  of  the  court  is  equally  explicit,  that'  if 
the  defendants'  had  merely  remained  silent,  and  had  purchased 
the  sheep  without  disclosing  tl%  fact  that  they  had  been  found, 
there  would  not  have  been  an  actionable  fraud  committed.  And 
see  Hill  v.  Gray,  1  Stark.,  434 ;  and  ante,  504  to  509.  These  cases 
which  have  been  cited  furnish  an  admirable  exposition  of  the  law, 
and  they  serve  as  well  to  show  its  practical  application  when  the 
question  relates  to  a  concealment  of  facts,  as  to  a  misrepresenta- 
tion of  them.  A  single  case  must  close  what  is  to  be  said  on  this 
subject,  since  it  shows  what  the  rule  is  where  there  is  a  coneeal- 
meut  of  a  matter  of  law. 

It  is  a  general  principle  that  every  man  is  bound  to  know  the 
law,  and  that  his  ignorance  of  it  is  not  any  excuse,  nor  does  it 
give  him  any  advantage.  But  it  has  been  held,  that  in  the  case 
of  a  contract  for  the  sale  of  a  promissory  note,  with  a  guaranty, 
if  one  of  the  parties  to  the  contract  was  ignorant  of  a  matter  of 
law  involved  therein,  and  the  other  party  knows  him  to  be  so, 
and  takes  advantage  of  the  circumstance,  he  is  guilty  of  a  fraud, 
and  that  the  courts  will  give  relief  by  sustaining  an  action  or 
defense  involving  the  rights  of  the  parties.  Cooke  v.  Nathahi  16 
Barb.,  342 ;  and  see  Champlin  v.  Laytin,  18  Wend.,  422,  423, 

As  mere  silence  does  not  imply  a  warranty,  or  constitute  a 
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fraud,  so  any  remarks  by  way  of  simple  commendation  cannot 
be  construed  to  amount  to  a  fraud.  Such  remarks  will,  in  most 
cases,  be  regarded  merely  as  an  invitation  to  custom,  since  every 
vendor  will  naturally  affirm  that  his  own  wares  are  good,  and 
unless  it  appears  from  the  evidence,  or  from  the  words  used,  that 
the  affirmation  at  the  time  of  the  sale  was  intended  as  a  warranty, 
or  that  such  must  be  its  necessary  meaning,  it  is,  therefore,  laid 
down,  that,  in  a  purchase  without  a  warranty,  a  man's  eyes,  taste 
and  senses  must  be  his  protection ;  and  that  where  the  affirma- 
tion is  mere  matter  of  opinion,  and  the  vendee  may  himself 
institute  inquiries  into  the  truth  of  the  assertion,  the  affirmation 
must  be  considered  a  nude  assertion,  and  it  is  the  vendee's  own 
fault  from  his  own  laches  that  he  is  deceived.  And  see  ante,  520, 
526. 

Before  a  fraud  can  be  actionable,  or  be  available  as  a  defense, 
it  must  appear  that  the  fraud  related  to  a  material  matter,  and 
that  it  had  some  influence  on  the  dealing  or  transaction.  Bronson 
v.  Wiman,  4  Seld.,  182;  8.  C,  10  Barb.,  406. 

"So,  too,  the  scienter,  or  a  knowledge  on  the  part  of  the  party 
charged  with  the  fraud  must  be  proved ;  for  unless  it  is  shown 
that  the  party  making  the  representation  knew  it  to  be  false,  he 
cannot  be  guilty  of  a  fraud,  since  the  guilty  knowledge  is  what 
renders  the  transaction  a  fraud  instead  of  a  mere  warranty. 
There  is  this  exception  or  qualification  of  the  rule,  however,  that 
where  a  party  makes  a  false  representation  without  knowing 
whether  it  is  true  or  false,  and  it  turns  out  to  be  false,  an  action 
lies  for  the  fraudulent  representation.  Craig  v.  Ward,  36  Barb., 
378.  If  a  party  makes  a  representation  which  is  false  in  fact,  he 
renders  himself  liable  to  an  action  for  a  fraud,  although  he  did 
not  actually  know,  at  the  time,  that  the  representation  was  false. 
It.;  Bennett  v.  Judson,  7  B.  P.  Smith,  238. 

SECTION  XIX. 

REPLEVIN. 

Under  the  Code  this  is  called  an  action  of  claim  and  delivery 
of  personal  property.  But  the  old  name  is  familiar,  and  is  quite 
as  convenient  as  the  new  one,  and  it  is  therefore  preferred.  This 
is  one  of  the  oldest  forms  of  actions,  though  it  has  been  greatly 
modified  in  the  course  of  time,  and  it  has  but  recently  been  made 
applicable  to  justice's  courts.  This  action  originally  lay  in  only 
one  instance,  which  was  in  case  of  a  distress  wrongfully  taken, 
without  sufficient  cause;  and  its  object  was  to  redeliver  the 
pledge  or  thing  taken  as  a  distress,  and  to  restore  it,  if  the  right 
to  it  were  adjudged  against  him.  The  action  took  its  name  from 
the  object  of  the  process.  In  this  state,  the  action  of  replevin  has 
been  greatly  modified ;  and  it  is  now  extended  by  statute  to  all 
cases  of  wrongful  taking  or  detention  of  goods  or  chattels.  It 
has  usurped  the  place  of  the  old  action  of  detinue,  and  may  now 
be  said  to  lie  in  all  cases,  not  merely  of  wrongful  distress,  but  of 
any  wrongful  taking  or  detention  of  chattels ;  its  object  being 

(a)  NOTB   456. 
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the  specific  recovery  of  the  identical  property,  and  also  such 
damages  as  have  been  sustained  by  reason  of  the  wrongful  taking 
or  detention. 

Provisions  of  Revised  Statutes.']  The  following  provisions  of  the 
Revised  Statutes  are  some  of  them  now  applicable  to  actions  of 
replevin ;  and  they  are  given  as  a  matter  of  convenience.  It  will 
readily  be  seen  what  portions  of  them  are  applicable  to  justices' 
courts.  3  E.  S.  845  to  849,  5th  ed. 

§  1.  Whenever  any  goods  or  chattels  shall  have  been  wrong- 
fully distrained,  or  otherwise  wrongfully  taken,  or  shall  be 
wrongfully  detained,  an  action  of  replevin  may  be  brought  for 
the  recovery  thereof,  and  for  the  recovery  of  the  damages  sus- 
tained by  reason  of  such  unjust  caption  or  detention,  except  in 
the  cases  hereinafter  specified. 

§  2.  Whenever  by  any  statute,  executors  or  other  persons, 
suing  in  the  right  of  an  other,  are  authorized  to  maintain  actions 
of  trespass  for  any  personal  property  wrongfully  taken,  such 
persons  may  maintain  actions  of  replevin  for  such  property. 

§  3.  Whenever  an  action  of  replevin  shall  be  brought  for  the 
recovery  of  goods  and  chattels  distrained  for  any  cause,  it  shall 
be  laid  in  the  county  in  which  the  distress  was  made,  and  not 
elsewhere ;  in  other  cases,  the  action  shall  be  laid  and  tried  in 
like  manner  as  actions  of  trespass  for  injuries  to  personal  property. 

§  4.  No  replevin  shall  lie  for  any  property  taken  by  virtue  of 
any  warrant  for  the  collection  of  any  tax,  assessment  or  fine,  in 
pursuance  of  any  statute  of  this  state. 

§  5.  No  replevin  shall  lie  at  the  suit  of  the  defendant  in  any 
execution  or  attachment  to  recover  goods  or  chattels  seized  by 
virtue  thereof,  unless  such  goods  and  chattels  are  exempted 
by  law  from  such  execution  or  attachment ;  nor  shall  a  replevin 
lie  for  such  goods  or  chattels  at  the  suit  of  any  other  person, 
unless  he  shall,  at  the  time,  have  a  right  to  reduce  into  his  pos- 
session the  goods  taken. 

§  6.  [§  36.] .  Where  the  original  taking  of  the  goods  is  not 
complained  of,  but  the  action  is  founded  on  the  wrongful  deten- 
tion of  such  goods,  the  declaration  shall  be  conformed  to  the  writ, 
and  shall  allege,  with  requisite  certainty  of  time,  place  and  value, 
that  the  defendant  received  the  property  described  in  the  writ, 
from  the  plaintiff,  or  from  some  other  person  (naming  him),  to 
be  delivered  to  the  plaintiff,  when  thereunto  afterwards  requested; 
and  that  the  defendant,  although  requested  so  to  do,  has  not 
delivered  the  same  to  the  plaintiff,  but  refuses  so  to  do,  and 
detains  the  same  property  to  the  damage  of  the  plaintiff.  And 
where  the  action  is  founded  upon  the  wrongful  taking  and  deten- 
tion of  the  property,  but  such  property  for  any  reason,  shall  not 
have  been  replevied  and  delivered  to  the  plaintiff,  the  declaration 
shall  not  only  allege  such  wrongful  taking,  but  shall  also  allege 
that  the  defendant  continues  to  detain  such  property. 

§  7.  [§  37.]  It  shall  not  be  necessary  for  the  plaintiff  to  state 
in  his  declaration  a  place  certain  within  the  town  or  village,  as 
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that  where  the  property  was  taken,  except  where  the  action  shall 
be  brought  for  the  recovery  of  goods  or  chattels  distrained; 

§  8.  [$  38.]  The  defendant  shall  be  entitled  to  the  same 
pleas  in'  abatement,  and  in  bar,  as  heretofore,  and  with  the  like 
effect;  and  he  may  plead  as  many  several  matters  as  he  shall 
thiak  necessary  for  his  defense. 

§'9.  [§  39.]  Wheii1  the  wrongful  taking  of  the  property  de- 
scribed in  the  declaration,  is  complained  of  therein  *  the  plea  of 
the  getieral  issue  shall  be,  as  heretofore,  that  the  defendant  did 
not  take  the  goods  and  chattels  described1  in  the  declaration,  or 
atiy  Of  them,  iu  manner  or  form  as  the  plaintiff  has  alleged ;  and 
such  plea  shall  put  in  issue  not  only  the  taking  of  such  goods 
aild  chattels,  but  such  taking  in  the  place  stated,  where  the  place 
is  material. 

§  10.  [§  40.]  When  the  action  is  founded  on  the  wrongful 
detention '  of1  the  goods,  and  the  original  taking  is  not  complained 
of,  the  plea  of  the  gBUeral  issue  shall  be  that  the  defendant  does 
not  detain  the  goodsand  chattels  specified  in  the  declaration  or 
any  part  thereof,  hr  manner  aud  form  as  therein  alleged;  and 
such  plea  shall  put  iu  issue,  not  only  the  detention  of  such  goods 
and  chattels,  but  also  the  property  of  the  plaintiff  therein. 

§  11.  [^  42.]  In  an  action  of  replevin  for  beasts  or  chattels  dis- 
trained for  doing  damage,  it  shall  be  a  good  justification  for  the 
defendant  to  plead,  avow,  or  make  cognizance,  that  he,  or  the  per- 
son by  whose  command  he  acted,  was  lawfully  possessed  of  the 
lauds  and  tenements  upon  which  the  distress  was  made,  and  that 
the  beasts  or  chattels  distrained,  were,  at  the  time  of  such  dis- 
tress, doing  damage  therein,  without  setting  forth  a  title  to  such 
lands  or  tenetnentsi 

§  12.  [§  45.]  The  plaintiff  may  plead  in  answer  to  any  avowry 
or  cognizance,  as  many  several  matters  as  he  shall  think  neces- 
sary for  his  defense. 

§  13.  [§  49.]  If  the  goods  and  chattels  specified  in  the  declara- 
tion shall  riot  have  been  replevied  and  delivered  to  the  plaintiff, 
such  plaintiff,  in  case  he  shall  recover  judgment  upon  the  whole 
record,  Shall  beeUtitled,  in  addition  to  his  judgirient  for  damages 
and  costs,  to  a  further  judgment  that  such  goods  and  chattels  be 
replevied  and  delivered  to  him  ■without  delay ;  or  in  default  there- 
of, that  such' plaintiff  do  recover  from  the  defendant  the  value  of 
such  goods  arid  ehattels  as  the  same  shall  have  been  assessed  by 
the  jury  Oil  the  trial  of  upon  the  writ  of  inquiry. 

g  14.  [§  50;]  The  execution  to  be  issued  upon  such  judgment, 
shall  coriimaiid  the  sheriff  to  levy  the  plaintiff's  damages  and 
costs,  of  the  goods  and  Chattels,  lands  and  tenements  of  the 
defendant,  as  iri  other  executions  against  property;  and  also  to 
replevy  the  goods  and  chattels  described  in  the  declaration,  which 
shall1  also  be  specified  in  the  execution,  and  to  deliver  them  to 
the  plaintiff,  if  they  can  be  found  within  his  courity ;  and  if  the 
same  caririot  be  so  found,  then  that  he  levy  the  value  of  such 
goods  and  chattels,  specifying  the  same,  together  with  the  afore- 
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said  damages  and  costs,  of  the  goods  and  chattels,  lands  and 
tenements  of  the  defendant,  as  above  provided. 

S  15.  [§  51.]  The  sheriff  shall  proceed  in  the  same  manner  to 
collect  any  moneys  directed  to  be  collected  upon  such  execution, 
as  upon  executions  against  property  in  personal  actions,  and  he 
shall  possess  the  same  powers  in  respect  to  the  replevying  of  the 
property  described  therein,  as  are  herein  provided  upon  the  execu- 
tion of  writs  of  replevin.  If  the  goods  and  chattels  described  in 
the  execution  are  replevied  and  delivered  to  the  plaintiff,  they 
shall  be  irrepleviable. 

§  16.  [§  53.]  If  the  property  specified  in  the  writ  have  been  deli- 
vered to  the  plaintiff,  and  the  defendant  recover  judgment  by 
discontinuance  or  nonsuit,  such  judgment  shall  be  that  the 
defendant  have  return  of  the  goods  and  chattels  replevied,  unless 
he  shall  elect  to  waive  such  return  pursuant  to  any  of  the  provi- 
sions hereinafter  contained ;  and  also  that  he  recover  the  damages 
sustained  by  him  by  reason  of  the  detention  of  such  goods  and 
chattels,  which  damages  shall  be  assessed  by  a  writ  of  inquiry. 

<§  17.  [§  54.]  Whenever  a  defendant  shall  obtain  judgment  by 
default,  or  in  any  other  manner,  after  having  pleaded  any  matter 
which,  if  admitted  by  the  plaintiff,  would  be  sufficient  in  law  to 
entitle  such  defendant  to  a  return  of  the  property  replevied,  he 
shall  be  entitled  to  the  like  judgment  as  provided  in  the  last  section. 

5  18.  [§  55.]  The  defendant,  whenever  he  shall  be  entitled  to  a 
return  of  the  property  replevied,  instead  of  taking  judgment  for 
such  return  as  above  provided,  may  take  judgment  for  the 
value  of  the  property  replevied;  in  which  case  such  value  of 
the  property  shall  be  assessed  by  the  jury  on  the  trial,  or  by  a 
writ  of  inquiry  as  the  case  may  require.  But  this  section  shall 
not  apply  to  cases  where  the  property  replevied  has  been 
distrained.   Changed  by  Statute.  See  Ante,  7,  8. 

§  19.  [§  57.]  If  the  property  replevied  shall  be  beasts  or  chattels 
distrained  for  doing  damage,  the  defendant,  instead  of  taking 
judgment  for  a  return  thereof,  may  at  his  election  take  judgment 
to  recover  the  damages  sustained  by  him,  by  the  injury  for  which 
such  beasts  or  chattels  were  distrained,  or  so  much  thereof  as  the 
value  of  the  beasts  or  chattels  shall  amount  to ;  and  the  like 
proceedings  shall  be  had  to  ascertain  such  damages  and  such 
value,  and  the  like  judgment  and  execution  shall  be  had  there- 
upon, as  in  the  last  section  are  provided. 

<§  20.  [§  58.]  Notwithstanding  the  defendant  may  have  elected 
to  proceed,  under  either  of  the  two  last  sections,  he  shall  not  be 
precluded  from  resorting,  as  the  assignee  of  the  sheriff,  to  his 
remedy,  against  the  plaintiff  and  his  sureties,  upon  the  bond 
executed  by  them  to  the  sheriff. 

<§  21.  [§  59.]  Whenever  a  writ  of  inquiry  shall  be  issued,  pur- 
suant to  any  provision  contained  in  this  title,  the  party  suing 
out  such  writ  shall  give  the  adverse  party,  in  case  he  shall  have 
appeared  in  the  cause  in  person  or  by  attorney,  the  same  notice 
of  the  time  and  place  at  which  such  writ  will  be  executed,  as  is 
Wait    109 
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required  by  law  and  the  practice  of  the  court,  in  the  execution  of 
writs  of  inquiry  in  personal  actions. 

§  22.  [<§,  60.]  If  the  property  specified  in  the  writ  have  not  beon 
replevied  and  delivered  to  the  plaintiff,  and  the  defendant  recover 
judgment,  such  judgment  shall  be  for  costs  merely,  including  the 
fees  of  the  sheriff  and  jury  upon  claim  of  property,  if  one  was 
interposed. 

§  23.  [§  62.]  Whenever  judgment  shall  pass  against  the  plain- 
tiff in  replevin,  whether  by  default  or  otherwise,  and  a  return  of 
the  property  replevied  is  awarded,  no  writ  of  second  deliver- 
ance shall  be  allowed,  nor  shall  any  second  or  other  writ  of 
replevin  be  brought  for  the  same  cause ;  but  the  plaintiff  in  re- 
plevin shall  not  thereby  be  barred  from  bringing  an  action  of 
trespass  or  trover,  for  the  same  property,  unless  the  judgment  in 
the  action  of  replevin  shall  have  passed  against  him  on  the  merits. 

§  24.  [§  63.]  The  writ  of  withernam,  and  all  writs  of  second 
deliverance  are  hereby  abolished. 

§  25.  [§  64.]  If  any  writ  of  return  or  other  execution  issued  in 
favor  of  the  defendant  in  the  action,  shall  be  returned  unsatisfied, 
in  whole  or  in  part,  such  defendant  or  his  representatives  may 
have  an  action  upon  the  bond  executed  by  the  plaintiff  and  his 
sureties,  to  recover  the  value  of  the  property  replevied,  and  the 
moneys,  damages  and  costs  awarded  to  such  defendant,  as  the  case 
may  be,  and  such  bond  shall  be  assigned  to  such  defendant  or  his 
representatives  on  their  request. 

§  26.  [§  65.]  In  such  action  the  plaintiff  shall  assign  breaches  of 
the  condition  of  such  bond,  as  in  other  cases ;  and  the  return 
of  the  sheriff  to  the  execution  issued  in  the  action  of  replevin 
shall  be  evidence  of  such  breach ;  the  amount  recovered  in  such 
action  of  replevin  shall  be  the  measure  of  the  damages,  if  the 
value  of  the  property  replevied  shall  have  been  so  recovered,  and 
if  not  so  recovered,  such  value  shall  be  added  to  the  amount  of 
the  damages  and  costs  recovered  in  the  action  of  replevin,  and 
together  therewith  shall  form  the  measure  of  the  damages  to  be 
assessed. 

§  27.  [§  66.]  In  any  action  prosecuted  on  such  bond  given  by 
the  plaintiff  in  replevin  for  the  deliverance  of  any  property  dis- 
trained for  rent,  or  for  doing  damage,  the  defendant  may  show  in 
mitigation  of  the  damages,  the  amount  of  the  plaintiff's  claim 
in  the  action  of  replevin  for  such  rent  or  for  such  damage,  and  if 
such  amount  with  interest,  be  less  than  the  value  of  the  property  re- 
plevied, a  corresponding  deduction  shall  be  made  from  such  value. 

§  28.  [§  67.]  Whenever  an  action  of  replevin  shall  be  brought 
by  or  against  the  sheriff  of  any  county,  the  writ  and  all  process 
in  the  cause  shall  be  awarded  to  and  executed  by  the  coroners 
of  the  county,  but  executions  therein  shall  be  awarded  and  exe- 
cuted as  in  other  such  cases. 

When  the  action  lies.']  It  may  be  laid  down  as  a  general  rule 
that  replevin  may  always  be  maintained  by  the  true  owner  of 
property,  when  he  is  entitled  to  its  immediate  possession,  and 
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when  it  has  been  wrongfully  taken,  or  is  wrongfully  detained 
from  him.  Any  modification  of  this  general  rule  will  be  noticed 
and  explained  in  the  following  pages. 

If  the  plaintiff  was  in  the  actual  possession  of  personal  property, 
which  was  coupled  with  an  equitable  interest  therein,  at  the  time 
of  its  seizure  by  a  sheriff,  this  will  be  sufficient  to  enable  the 
plaintiff  to  maintain  an  action,  and  to  entitle  him  to  a  return  of 
the  property,  notwithstanding  the  general  property,  and  the 
right  of  immediate  possession  is  at  the  same  time  in  a  stranger, 
when  the  defendant  does  not  show  any  privity  between  himself 
and  such  stranger.  Johnson  v.  Cwriley,  6  Seld.,  570.  A  purchaser 
of  property,  to  whom  the  title  is  actually  transferred,  may  main- 
tain the  action  although  he  has  not  paid  for  the  goods.  lb. 

Eeplevin  will  he  by  a  vendor  agaiust  a  purchaser  who  has 
obtained  goods  or  chattels  by  fraudulent  representations.  Ante, 
504,  505.  So  where  property  is  sold  conditionally,  upon  an  agree- 
ment that  the  title  shall  not  pass  until  the  property  is  paid  for, 
or  upon  any  other  condition,  the  vendor  may  maintain  replevin 
for  the  property  if  it  is  not  paid  for  as  agreed,  or  if  the  conditions 
are  not  performed.  Ante,  480,  481.  A  person  who  has  a  valid 
lien  upon  goods  and  chattels,  may  recover  their  possession  from 
their  actual  owner,  for  the  purpose  of  retaining  them  until  his 
claim  is  satisfied,  if  such  owner  obtained  possession  of  them 
unlawfully  or  fraudulently.  Ante,  366 ;  Baker  v.  Soag,  7  Barb., 
113 ;  S.  C,  3  Seld.,  555.  But  a  voluntary  surrender  of  the  pos- 
session will  waive  the  lien.  Ante,  366. 

A  mere  levy  upon  personal  property,  by  an  officer,  where  it  is 
not  authorized  by  law,  without  either  a  sale  or  a  removal  is  a 
trespass,  and  replevin  lies  against  the  officer  who  made  the  levy, 
and  against  the  plaintiff  who  directed  it.  Stewart  v.  Wells,  6 
Barb.,  79;  Ante,  808.  So,  an  actual  levy  and  sale  of  personal 
property  which  belongs  to  a  person  who  is  not  defendant  in  the 
execution,  is  a  trespass,  even  though  there  was  no  actual  inter- 
ference with  the  property,  and  replevin  will  lie  against  both  the 
officer  and  the  purchaser,  especially  when  the  plaintiff  in  the  exe- 
cution is  the  purchaser.  Neff  v.  Thompson,  8  Barb.,  213.  An 
actual  possession  by  the  owner,  at  the  time  of  the  wrongful  sale, 
is  not  necessary  to  support  an  action  of  replevin,  provided  he  has 
a  right  of  immediate  possession.  II.  And  the  fact  that  a  bailee 
or  agistor  was  in  possession  of  them,  having  a  lien,  but  no  right 
of  possession  for  an  unexpired  term  of  time,  is  not  a  bar  to  the 
owner's  right  of  action.  lb.  But  see  Wood  v.  Orser,  post,  874, 
which  holds  that  a  lien  by  a  third  person,  with  a  right  of  posses- 
sion, is  a  legal  and  sufficient  defense.  The  fact  that  the  officer 
professed  to  sell  merely  the  right  of  the  defendant  in  the  execution, 
will  not  change  the  rule;  for  if  the  defendant  in  such  execu- 
tion has  no  right  in  the  property,  the  act  of  selling  will  be  a  tres- 
pass, lb.  So  replevin  lies  by  A.  for  his  property  which  is  taken 
from  his  possession  by  virtue  of  a  warrant,  attachment,  or  exe- 
cution against  B.  Judd  v.  Fox,  9  Cow.,  259.     So,  where  A.  owns 
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the  general  property  in  chattels,  and  he  has  the  constructive 
possession  of  them,  though  they  are  in  the  actual  possession  of 
B.  at  the  time  they  are  taken  by  an  officer  under  an  execution 
against  B.,  this  is  sufficient  to  entitle  A.  to  maintain  the  action. 
Dunham  v.  Wyckoff,  3  Wend.,  280.  So  replevin  lies  against  a 
plaintiff  by  whose  direction  an  execution  in  his  favor  is  levied 
upon  articles  which  turn  out  to  be  the  property  of  a  third  person. 
Allen  v.  Crary,  10  Wend.,  349;  Fonda  v.  Van  Some,  15  Wend., 
631.  And  so,  a  receiptor  of  goods  may  maintain  replevin  for 
them,  if  they  are  wrongfully  taken  from  his  possession  and  cus- 
tody. Miller  v.  Adsit,  16  Wend.,  335. 

After  a  default  in  the  payment  of  a  chattel  mortgage,  the 
mortgagee's  title  to  the  property  becomes  absolute  at  law,  and 
he  is  entitled  to  the  possession  immediately ;  and,  therefore,  he 
may  maintain  replevin  for  the  taking  against  one  who  tortiously 
takes  it  from  the  mortgagor.  Fuller  v.  Acker,  1  Hill,  473 ;  Ante,  143. 

The  action  for  the  delivery  of  personal  property  under  the  pro- 
visions of  the  Code,  is  substantially  the  former  action  of  replevin, 
changed,  indeed,  in  its  name,  and  modified  in  its  form,  but  in  its 
principle  and  its  object  identical.  McCurdy  v.  Brown,  1  Duer, 
101,  105.  And,  since  a  plaintiff  cannot  recover  upon  any  but 
the  legal  title,  he  must  show  an  absolute  or  a  special  property, 
which  gives  him  an  immediate  right  to  the  possession.  lb.  Before 
any  person  can  obtain  a  lien  which  constitutes  a  legal  title,  it  is 
indispensable  that  he  should  have  the  actual  possession  of  the 
property  which  he  claims  to  hold.  lb.  And  if  a  person  advances 
money  upon  the  faith  that  the  proceeds  of  goods  which  remain 
in  the  possession  of  the  owner  will  be  applied  to  his  reimburse- 
ment, this  will  give  him  an  equitable  lien,  but  he  will  not  acquire 
such  a  legal  title  as  will  enable  him  to  maintain  replevin  for  the 
goods.  lb. ;  and  see  Nichols  v.  Glent,  3  Price,  547. 

But,  in  such  a  case,  if  there  is  a  change  of  possession  by  a 
delivery  of  the  property  by  the  original  owner  to  a  third  person 
as  the  agent  or  trustee  of  the  plaintiff,  he  will  then  have  a  suffi- 
cient title  and  possession  to  maintain  replevin  either  against  the 
bailee,  to  whom  the  property  was  delivered,  Holbrook  v.  Wight, 
24  Wend.,  169,  or  against  a  sheriff  who  levies  upon  the  goods  by 
virtue  of  an  execution  against  the  original  owner.  Ghrosvenor  v. 
Phillips,  2  Hill,  147  ;  and  see  Haille  v.  Smith,  1  Bos.  &  Pul.,  563 ; 
Anderson  v.  Clark,  2  Bing.,  20.  So,  where  all  the  joint  owners 
of  property  which  stood  in  the  name  of  one  of  them,  upon 
the  insolvency  of  the  others,  agree  that  the  one  in  whose  name 
it  stands  shall  hold  it  for  the  payment  of  their  debt  which 
was  contracted  in  purchasing  it,  he*  acquires  such  an  ownership 
in  the  whole,  as  will  enable  him  to  maintain  replevin  against  a 
subsequent  purchaser  from  the  insolvent  owners,  but  with  notice 
of  the  agreement.  Beecher  v.  Bennett,  11  Barb.,  374. 

Where  chattels  are  leased  for  a  term,  the  lessor  cannot,  before 
its  expiration,  maintain  replevin  for  them  against  a  third  person. 
Bruce  v.  Westervelt,  2  E.  D.  Smith,  440. 
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Before  replevin  can  be  maintained,  the  plaintiff  must  prove 
that  the  legal  title  to  the  property  is  i  i  himself,  or  that  he 
has  a  special  property  in  it,  with  a  right  to  the  possesion  of 
it,  at  the  time  of  commencing  the  action.  Dodworth  v.  Jones, 
4  Dner,  201.  And  where  a  stereotyper  is  employed  to  pre- 
pare stereotype  plates,  and  he  makos  them  out  of  his  own 
materials,  and  with  his  own  labor,  he  cannot  be  divested  of  his 
legal  title  to  the  plates  by  a  tender  of  a  just  compensation  for 
the  labor  and  materials  where  the  sum  tendered  is  refused, 
nor  will  replevin  lie  by  the  employer  for  the  recovery  of  the 
plates.  lb.;  and  see  ante,  333,  470,  490.  A  sheriff  who,  in  an 
action  of  replevin,  returns  that  he  has  taken  the  property  in 
question  from  the  defendant  in  that  action,  and  delivered  it  to 
the  plaintiff,  will  be  estopped  in  an  action  by  that  plaintiff 
against  him  for  the  recovery  of  such  goods,  from  denying  the 
facts  which  the  return  asserts,  or  which  it  necessarily  implies. 
Kuhlman  v.  Orser,  5  Duer,  242.  He  will  not,  therefore,  be 
permitted  to  allege  that  the  property  was  not  in  his  possession 
under  the  replevin  process,  but  under  a  seizure  on  an  attachment 
previously  issued.  lb.  His  return  is  conclusive  proof  that,  in 
his  own  judgment,  the  property  was  not  bound  by  the  attachment, 
and  it  operates  to  release  the  lien  of  the  attachment  which  might 
have  attached  from  any  prior  levy  under  it.  lb. 

Replevin  lies  at  the  suit  of  the  owner  of  a  chattel,  against  a 
sheriff,  constable  or  other  officer,  who  has  taken  it  from  the 
owner's  servant  or  agent,  while  employed  in  the  owner's  business, 
by  virtue  of  an  execution  against  such  servant  or  agent;  the 
actual  possession  of  the  property,  in  such  a  case,  being  considered 
as  remaining  in  the  owner,  and  not  in  the  defendant  in  the  exe- 
cution. Clark  v.  Skinner,  20  Johns.,  465 ;  and  see  Rail  v.  Tuttle, 
2  Wend.,  475. 

Where  replevin  is  brought  for  the  unlawful  taking  of  personal 
•property,  it  is  essential  for  the  plaintiff  to  establish,  that  he  was 
either  in  the  actual  possession,  or  that  he  was  entitled  to  the 
immediate  possession  of  the  property,  at  the  time  it  was  taken. 

Where  the  plaintiff's  title  is  founded  upon  a  chattel  mortgage, 
which  is  not  due,  and  when,  by  the  terms  of  the  mortgage,  the 
mortgagor  was  to  retain  possession  and  enjoyment  of  the  pro- 
perty until  default  in  payment,  the  plaintiff  cannot  maintain 
replevin  against  the  defendant  for  a  wrongful  taking  of  the 
property,  if  he  took  it  by  virtue  of  an  execution  or  other  process, 
before  any  default  occurred  in  the  mortgage  payment.  Redman 
v.  Hendricks,  1  Sandf.,  32 ;  and  see  ante,  142,  150. 

But  where  a  chattel  mortgage  provides  that  the  mortgagor 
shall  have  the  possession  of  the  mortgaged  property  until  default 
in  payment,  unless  the  mortgagee  should  sooner  demand  the 
same/the  mortgagor  may  maintain  replevin  against  the  mort- 
gagee for  the  property,  where  the  latter  took  the  property 
without  the  knowledge  or  consent  of  the  mortgagor,  before  any 
default  occurred,  and  without  any  demand  of  the  possession 
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having  been  made.  Newsam  v.  Finch,  25  Barb.,  175;  and  see 
ante,  155. 

If,  however,  the  mortgagor  is  in  default  in  not  paying  the 
mortgage  debt,  the  mortgagee  has  a  right  to  take  the  property 
into  his  possession  and  dispose  of  it  at  his  pleasure.  Talman  v. 
Smith,  39  Barb.,  390 ;  and  see  ante,  142.  If,  after  forfeiture,  the 
mortgagee  sells  the  property  to  a  third  person,  with  the  consent 
of  the  mortgagor,  this  will  be  equivalent  to  a  formal  foreclosure 
of  the  equity  of  v  redemption ;  and  the  purchaser  may  maintain 
replevin  against  a  sheriff  or  constable  who  levies  upon  and  takes 
possession  of  the  property,  by  virtue  of  an  execution  against  the 
mortgagor,  when  the  judgment  on  which  execution  was  issued 
was  not  rendered  until  some  time  after  such  sale  by  the  mort- 
gagee, lb.  The  title  of  such  purchaser  cannot  be  assailed  by 
creditors  of  the  mortgagor,  if  they  had  no  lien  upon  the  mort- 
gaged property  at  the  time  of  such  sale.  lb. 

Replevin  for  a  wrongful  taking  of  goods  and  chattels,  will  lie 
whenever  an  action  of  trespass  can  be  maintained  for  such  wrong- 
ful taking.  Stewart  v.  Wells,  6  Barb.,  79 ;  Rogers  v.  Arnold,  12 
Wend.,  30 ;  Chapman  v.  Andrews,  3  Wend.,  240 ;  Marshall  v. 
Davis,  1  Wend.,  109 ;  Clark  v.  Skinner,  20  Johns.,  465 ;  Cressan 
v.  Stout,  17  Johns.,  116  ;  Pangburn  v.  Patridge,  7  Johns.,  140. 

After  a  default  in  a  chattel  mortgage,  the  mortgagee's  title  and 
right  of  possession  are  sufficient  to  enable  him  to  maintain  reple- 
vin for  a  wrongful  taking  against  any  one  who  may  wrongfully  take 
the  property  from  the  mortgagor.  Fuller  v.  Acker,  1  Hill,  473. 

Proof  of  a  prior  purchase  of  property  by  the  plaintiff,  and  that  it 
was  in  his  possession  just  before  the  defendant  was  found  taking 
it  away  and  disposing  of  it  is  sufficient  to  entitle  the  plaintiff  to 
recover  in  replevin  for  a  wrongful  taking.  Morris  v.  Danielson, 
3  Hill,  168.  If  a  defendaut  in  replevin  refuses  to  deliver  the  pro- 
perty to  the  sheriff,  after  the  inquisition,  the  sheriff  may  bring 
replevin.  Baker  v.  McDuffie,  23  Wend.,  289. 

As  a  general  rule,  replevin  will  not  lie  for  a  wrongful  taking, 
unless  an  action  of  trespass  could  have  been  maintained  for  the 
same  taking.  And  the  action  does  not  lie  against  one  who 
innocently  and  without  fault,  obtained  the  goods  from  the 
wrongful  taker.  Barrett  v.  Warren,  3  Hill,  348;  Nash  v.  Mosher, 
19  Wend.,  431;  Marshall  v.  Davis,  1  Wend.,  109.  But  it  has 
been  held  that  if  goods  are  wrongfully  taken  by  A.,  and  they  after- 
wards come  into  the  possession  of  B.,  he  will  be  considered  as 
much  a  wrongdoer  as  A.,  unless  he  proves  affirmatively  that  he 
came  into  possession  of  such  goods  in  good  faith,  and  for  a  lawful 
purpose.  Tollman  v.  Turck,  26  Barb.,  167.  In  the  absence  of  such 
proof,  no  demand  is  necessary  before  bringing  the  action.  lb.;  and 
see  Fly  v:Fhle,  3  Oomst.,  506. 

Where  the  taking  is  wrongful,  and  an  action  of  trespass  could 
be  maintained  for  the  taking,  no  demand  will  be  necessary  before 
bringing  an  action  of  replevin.  Pierce  v.  Van  Dyke,  6  Hill,  613; 
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SUllman  v.  Squire,  1  Denio,  327;  Cummings  v.  Force,  3  Hill, 
282 ;  Zachrisson  v.  Ahman,  2  Sandf.,  68. 

But  where  the  taking  was  not  wrongful,  and  the  action  is 
founded  upon  a  wrongful  detention  of  the  property,  a  demand 
must  be  made,  before  replevin  can  be  maintained.  lb. ;  Barrett  v. 
Warren,  3  Hill,  348;  Fuller  v.  Lewis,  3  Abb.,  383;  8.  C,  13 
How.,  219 ;  Howell  v.  Kroose,  2  Abb.,  167 ;  8.  C,  4  E.  D.  Smith,  357? 
For  what  property. ~\  The  statute  in  express  terms  declares  that 
the  action  is  given  for  the  recovery  of  personal  property.  Ante,  6, 
§  53,  sub.  10.  It  is  not  always  easy  to  determine  whether  an 
article  is  to  be  considered  personal  property,  or  a  part  of  the 
realty.  The  subject  has  already  been  somewhat  discussed.  Ante, 
602  to  609,  and  635  to  642.  It  would  be  sufficient  to  show  that 
the  statute  did  not  authorize  the  taking  of  any  thing  but  personal 
property ;  for  a  justice's  court  cannot  take  cognizance  of  any 
action  or  subject  matter,  unless  jurisdiction  is  conferred  by  the 
statute.     See  title  Jurisdiction. 

At  the  common  law,  this  action  did  not  lie  for  any  thing  but 
personal  chattels ;  and  therefore  it  would  not  lie  for  trees  grow- 
ing ;  E.  N".  B.,  68 ;  nor  for  things  fixed  to  the  freehold.  Dalton  v. 
Whittem,  3  Ad.  &  E.  38T.  S.,  961;  Darby  v.  Harris,  1  Id.,  895; 
ante,  602  to  609.  Nor  will  it  lie  for  animals  ferae  naturae,  unless 
they  have  been  reclaimed.  Ante,  764,  &c.  But  whenever  the 
plaintiff  is  the  owner  of  any  personal  property  for  which  he  might 
maintain  trespass  for  its  taking,  he  may  also  maintain  replevin 
for  its  recovery. 

Goods  and  chattels  in  custody  of  the  law.~\  It  is  a  general  rule 
that  personal  property  which  is  in  the  custody  of  the  law  cannot 
be  replevied.  And  the  action  will  not  lie  against  an  officer,  who 
having  levied  upon  goods  and  taken  them  into  his  custody,  then 
receives  from  the  defendant  the  amount  due  on  the  execution, 
and  then  refuses  to  redeliver  the  goods.  Gardner  v.  Campbell,  15 
Johns.,  401.  But  this  principle  applies  in  those  cases  only  in 
which  the  question  arises  between  the  defendant  in  the  execution 
and  the  officer.  Dunham  v.  Wyckoff,  3  Wend.,  280.  But  replevin 
will  lie  by  the  owner  of  goods  or  chattels  against  a  sheriff  or  a 
constable  for  the  recovery  of  property  which  has  been  levied  upon 
by  him  by  virtue  of  an  execution  issued  against  the  property  of  a 
third  person,  when  the  property  at  the  time  of  the  levy  was  in 
the  possession  of  the  defendant  in  the  execution,  and  when  such 
property,  after  the  levy,  came  peaceably  into  the  possession  of  the 
true  owner,  but  was  retaken  by  the  sheriff  or  constable.  Hall  v. 
Tuttle,  2  Wend.,  475 ;  Clark  v.  Skinner,  20  Johns.,  465 ;  and  see 
Judd  v.  Fox,  9  Cow.,  259. 

So  replevin  lies  where  the  plaintiff's  property  has  been  taken 
from  his  possession,  under  process,  against  a  third  party.  lb., 
Thompson  v.  Button,  14  Johns.,  84. 

Property  taken  ~by  virtue  of  a  tax,  fine,  assessment,  or  execution, 
&c.~]  Where  property  has  been  taken  by  virtue  of  a  warrant  for 
the  collection  of  a  tax,  assessment,  or  fine,  in  pursuance  of  a 

(a)  Note  457. 
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statute,  or  upon  an  attachment  or  execution,  no  action  of 
replevin  will  lie  unless  the  property  was  exempt,  or  unless  it 
belonged  to  some  person  other  than  the  defendant  in  the  execu- 
tion, who  has  a  right  to  reduce  the  goods  to  his  immediate 
possession.  Ante,  863,  §§  4,  5. 

Where  goods  and  chattels  have  been  taken  by  virtue  of  a 
justice's  attachment,  and  they  are  left  by  the  constable  in  the 
hands  of  a  depositary,  an  action  of  replevin  will  not  lie  in  favor 
of  such  defendant  in  the  attachment  against  the  depositary, 
unless  the  goods  taken  are  exempt  from  an  attachment  or  execu- 
tion. Keyser  v.  Waterbury,  7  Barb.,  650.  Neither  would  the 
action  lie  against  the  constable.  lb.  And  the  facts  that  the 
defendant  in  the  attachment  action  has  appealed  from  the  judg 
ment  to  the  county  court,  and  that  a  proper  certificate  has  been 
served  upon  the  constable  holding  the  execution,  will  not  make 
any  difference.  II. 

So,  replevin  does  not  lie  for  property  taken  by  virtue  of  a 
warrant  issued  for  the  collection  of  a  fine  imposed  by  a  court 
martial ;  for  the  court  cannot  inquire  into  the  regularity  of  the 
proceedings  upon  which  the  warrant  was  issued.  People  v.  Albany 
Com.  Pleas,  7  Wend.,  485.  And  if  the  property  is  unlawfully 
taken,  as  where  the  property  of  a  society  is  taken  upon  a  war- 
rant issued  to  collect  a  fine  against  one  of  its  members,  replevin 
will  not  lie,  because  the  statute  has  forbidden  a  resort  to  that 
remedy,  but  any  other  legal  action  may  be  maintained  as 
trespass  or  trover.  lb. 

A  town  collector  may  seize  not  only  the  goods  and  chattels  of 
the  person  taxed,  but  any  goods  and  chattels  in  his  possession,  and 
no  claim  of  property  by  any  other  person  can  prevent  a  sale,  nor 
can  such  third  person  maintain  replevin.  Sheldon  v.  Van  BusMrk, 
2  Oomst.,  473."  But  if  the  collector  takes  the  property  of  any 
person  other  than  the  one  named  in  his  warrant,  he  will  be  liable 
in  trespass  or  trover,  for  his  process  does  not  command  him  to 
take  the  property  of  any  other  person  than  the  one  assessed.  lb. 

To  bring  a  case  within  the  provisions  of  the  statute,  forbidding 
a  replevin  in  the  case  of  property  taken  by  virtue  of  a  tax, 
assessment  or  fine,  the  property  seized  must  be  either  the  pro- 
perty of  the  person  assessed,  or  the  goods  must  be  actually  in 
the  possession  of  such  person.  Stockwell  v.  Yeitdh,  15  Abb.,  412. 

If  goods  are  consigned  to  a  firm  for  sale,  by  the  owner,  and  a 
tax  is  assessed  against  one  of  the  members  of  the  firm,  and  an 
officer,  with  a  tax  warrant,  seizes  the  goods,  which  are  in  the 
possession  of  a  warehouseman,  where  they  were  placed  by 
the  firm,  an  action  of  replevin  may  be  maintained  by  the  true 
owner,  against  the  officer,  for  the  recovery  of  the  property.  lb. 
And,  notwithstanding  the  statute,  ante,  863,  §  4,  the  rightful 
possessor  of  goods  which  are  unlawfully  seized  and  taken  from 
his  agent's  possession,  under  a  warrant  against  an  other  person, 
for  the  non-payment  of  taxes,  may  prosecute  an  action  for  replevin 
to  recover  the  possession  of  such  goods.  lb. 

(a)  Note  458. 
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In  those  cases  which  fall  within  the  provisions  of  the  statute, 
forbidding  a  replevin  of  goods  seized  for  a  tax,  fine,  or  assess- 
ment, no  action  of  replevin  can  be  maintained ;  but,  as  has  just 
been  seen,  the  case  must  clearly  fall  within  the  statute,  or  the 
action  can  be  maintained. 

And  where  an  attachment  or  execution  is  levied  upon  the  goods 
of  the  plaintiff,  which  merely  happen  to  be  in  the  actual  pos- 
session of  the  defendant  in  the  execution,  at  the  time  of  seizure, 
this  will  not  prevent  the  real  owner  from  maintaining  replevin  for 
his  goods,  either  against  the  officer  who  took  them,  or  against  the 
plaintiff  in  the  process,  who  directed  such  taking.  Thompson  v. 
Button,  14  Johns.,  84;  Judd  v.  Fox,  9  Cow.,  259 ;  Clark  v.  Skin- 
ner, 20  Johns.,  465;  Allen  v.  Crary,  10  Wend.,  349;  Fonda  v. 
Tan  Home,  15  Wend.,  631 ;  Stewart  v.  Wells,  6  Barb.,  79 ;  Neff 
v.  Thompson,  8  Barb.,  213;  Marsh  v.  Backus,  16  Barb..  483.  So, 
if  the  judgment  or  determination  on  which  the  process  was 
issued,  was  void  for  want  of  jurisdiction  to  pronounce  it,  replevin 
lies  for  the  property  taken  by  virtue  of  such  process.  Mills  v. 
Martin,  19  Johns.,  7.  It  is  otherwise,  however,  when  the  process 
was  issued  upon  proceedings,  or  upon  a  judgment,  which  was 
merely  irregular,  but  not  void.  People  v.  Albany  Com.  Pleas,  7 
Wend.,  485.  The  object  of  the  legislature  in  preventing  a  replevin 
in  the  case  of  taking  property  for  a  tax,  assessment,  &c,  was,  no 
doubt,  to  prevent  delay  in  collecting  the  money;  and  if  any  error 
or  irregularity  occurs  in  the  proceedings,  the  complaining  party 
must  resort  to  some  other  form  of  action.  lb.  But  the  reason 
of  the  rule  does  not  apply  in  the  case  of  individuals,  where  one 
party  takes,  or  directs  an  officer  to  take,  the  property  of  one  per 
son  to  pay  the  debt  or  judgment  of  an  other;  and  for  that  reason 
an  action  of  replevin  will  lie  in  such  cases  by  the  true  owner  of 
the  property,  to  recover  its  possession  from  the  officer,  or  from  the 
plaintiff  in  the  process,  who  has  directed  its  seizure. 

When  the  action  does  not  lie.]  It  has  already  been  seen  when 
the  action  will  not  lie  for  property  taken  for  a  tax,  assessment  or 
fine,  &c.  Ante,  871 .  But  there  are  some  other  instances  in  which 
this  action  cannot  be  maintained.  To  maintain  the  action,  the 
plaintiff  must  show  a  right  to  have  the  property  delivered  to  him 
at  the  time  of  commencing  his  action,  and  of  issuing  the  replevin 
process,  and  therefore,  the  action  will  not  lie  in  a  case  in  which 
the  property  was  originally  wrongfully  taken  by  an  officer,  but 
where  he  had  levied  upon  the  property  by  virtue  of  a  legal  execu- 
tion, before  the  action  of  replevin  was  brought  against  him. 
Sharp  v.  Whittenhall,  3  Hill,  576.  So  the  action  cannot  be  main- 
tained against  a  receiptor  of  goods,  where  he  took  them  from  a 
constable  or  a  sheriff  who  had  wrongfully  taken  them,  if  the 
receiptor  took  them  at  the  request  of  the  owner,  who  was  the  de- 
fendant in  the  execution,  notwithstanding  replevin  could  have 
been  originally  maintained  against  the  officer  for  his  wrongful 
taking.  Chapman  v.  Andrews,  3  Wend.,  240. 

So  a  defendant  in  a  replevin  suit  cannot  maintain  replevin  to 
Wait     110 
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recover  the  possession  again.  He  is  confined  to  the  remedy  given 
by  the  statute,  ante,  6,  7,  and  if  he  fails  to  comply  with  its  require- 
ments, he  must  await  the  issue  of  the  action.  Edgerton  v.  Boss, 
6  Abb.,  189 ;  Morris  v.  De  Witt,  5  Wend.,  71.  So,  where  the 
owner  of  land  is  wrongfully  ousted,  and  the  disseisor  continues 
in  the  possession  and  occupation  of  the  land,  followed  by  a  cutting 
aud  removal  of  the  crops,  though  they  were  sown  by  the  owner, 
yet  replevin  will  not  lie  for  the  crops.  Be  Mott  v.  Hagerman,  8 
Cow.,  220."  His  remedy  is  by  ejectment  to  recover  the  possession, 
and  for  the  recovery  of  the  mesne  profits,  or  by  an  action  of  tres- 
pass for  a  breach  of  his  close.  II. 

So,  one  partner  cannot  maintain  replevin  against  an  other 
partner  for  the  partnership  property.  Azel  v.  Betz,  2  E.  D.  Smith, 
188.  Nor  does  the  action  lie  in  favor  of  one  tenant  in  common 
against  his  co-tenant,  or  his  co-tenant's  bailee.  Russell  v.  Allen,  3 
Kern.,  173.  So,  where  the  property  is  lent  to  B.  by  A.,  who  after- 
wards sells  it  to  0.,  who  then  sells  it  to  D.,  though  the  property 
has  all  the  time  remained  in  the  possession  of  B.,  no  action  of 
replevin  can  be  maintained  by  D.  against  B.,  for  an  unlawful 
detention  of  the  property,  without  proof  of  a  demand  by  the  plain- 
tiff himself,  or  by  some  one  authorized  by  him,  nor  without  notice 
to  B.  that  I),  has  acquired  the  title  to  the  property.  Wilson  v. 
Cook,  3  B.  D.  Smith,  252. 

Before  the  Eevised  Statutes,  an  action  of  replevin  could  not 
have  been  maintained,  if  the  taking  was  lawful  but  the  detention 
was  unlawful.  Marshall  v.  Davis,  1  Wend.,  109.  But,  as  the  law 
now  stands,  the  action  lies  for  a  wrongful  detention,  even  though 
the  taking  were  lawful.  Ante,  863,  §  1 ;  Pattison  v.  Adams,  7  Hill, 
127,  opinion ;  Randall  v.  Cook,  17  Wend.,  57,  opinion ;  Root  v. 
French,  13  Wend.,  571,  572,  opinion. 

In  one  case  it  appeared  that  calicoes  were  furnished  by  the 
plaintiff  to  A.,  who  printed  them  under  an  agreement  with 
the  plaintiff  that  the  goods  were  to  be  sold,  and  that  the  proceeds, 
after  reimbursing  the  plaintiff's  advances  and  commissions  and 
the  original  cost  of  the  cloth,  were  to  be  paid  to  A.  While  the 
goods  were  in  the  hands  of  a  factor,  for  sale,  the  sheriff,  having 
an  attachment  against  A.,  served  notice  thereof  on  the  factor, 
and  required  of  him  a  certificate  of  the  advances  for  which  the 
factor  claimed  a  lien,  and  left  them  in  his  possession,  and  he  sold 
them.  It  was  held,  that  if  it  were  assumed  that  the  general 
property  in  the  goods  was  in  the  plaintiff,  there  was  uot  such  an 
assumption  over  the  goods  by  the  sheriff,  as  to  render  him  liable 
as  a  trespasser ;  and  also,  that  the  plaintiff  could  not  maintain 
replevin  because  the  factor  had  a  right  of  possession,  with  a  lien 
for  his  advances.  Wood  v.  Orser,  11  B.  P.  Smith,  348,  351.  The 
decision  in  the  last  case  was  mainly  put  upon  the  ground  tha* 
the  goods  in  question  were  in  possession  of  the  plaintiff's  factors 
who  were  entitled  to  hold  them  for  their  advances.  In  such  a 
case,  the  plaintiff  was  not  entitled  to  the  immediate  possession  of 
the  goods,  and,  therefore,  replevin  could  not  be  maintained     This 

(a)  Note  459. 
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case  is  directly  opposed  to  a  dictum  in  Neff  v.  Thompson,  ante,  867 
and  necessarily  overrules  it. 

But,  it  is  not  merely  in  these  cases  in  which  a  lien  by  a  third 
person  is  a  defense;  for  it  is  held  by  numerous  cases,  that  it  is 
always  a  good  defense  in  replevin,  for  the  defendant  to  ahow  that 
the  title  to  the  property  is  in  a  third  person,  and  that  he  is 
entitled  to  the  possession ;  and  this  is  the  ruie,  although  the 
defendant  does  not  make  any  claim  under  such  third  person,  nor 
in  any  manner  connect  himself  with  such  title.  Roclcwell  v.  Saun- 
ders, 19  Barb.,  473 ;  Ingraham  v.  Hammond,  1  Hill,  353 ;  Anstice 
v.  Holmes,  3  Denio,  244.  In  this  action,  the  title  of  the  plaintiff 
is  in  issue ;  and  he  must  have  either  the  general  property  or  a 
special  one,  with  a  right  of  immediate  possession.  lb.;  Pattison 
v.  Adams,  7  Hill,  126 ;  Miller  v.  Adsit,  16  Wend.,  344,  opinion ; 
Harrison  v.  Mcintosh,  1  Johns.,  380. 

But  where  there  is  an  actual  possession  of  the  property  by  the 
plaintiff,  coupled  with  an  equitable  interest  therein,  at  the  time 
of  the  seizure  by  the  sheriff  or  constable,  and  such  seizure  is 
made  upon  an  execution  against  the  former  owner,  this  will  be 
sufficient  to  maintain  an  action  of  replevin,  and  to  entitle  the 
plaintiff  to  a  return  of  the  property,  although  the  general  property 
and  the  right  of  immediate  possession,  are  at  the  same  time  in  a 
stranger,  provided  the  defendant  does  not  show  any  privity 
between  himself  and  such  stranger.  Johnson  v.  Carnley,  6  Seld., 
570;  and  see  Rogers  v.  Arnold,  12  Wend.,  30. 

In  relation  to  a  demand  before  bringing  an  action,  a  few  words 
will  suffice.  Whenever  the  defendant  has  wrongfully  and  unlaw- 
fully taken  the  property,  so  that  an  action  of  trespass  could  be 
maintained  for  the  wrongful  taking,  there  no  demand  is  necessary 
before  suit  brought.  But,  on  the  other  hand,  whenever  the 
defendant  came  lawfully  into  possession  of  the  property,  and 
the  detention  alone  is  claimed  to  be  unlawful,  there  a  demand 
must  be  made,  before  commencing  the  action. 

Where  the  property  was  originally  taken  wrongfully,  and  it 
has  been  transferred  by  the  wrongdoer  to  an  innocent  purchaser, 
for  value,  a  demand  is  necessary  before  an  action  will  lie  against 
such  innocent  purchaser.  And,  although  it  is  said  that,  in  such 
a  case,  the  innocent  purchaser  must  show  affirmatively  that  he 
purchased  innocently  before  there  need  be  proof  of  a  demand, 
yet  it  is  always  the  safest  rule  to  prove  the  demand  in  the  first 
instance.  Ante,  870,  871.  And  in  any  event,  a  demand  is  indis- 
pensable, if  the  proof  shows  that  the  defendant  purchased  inno- 
cently, or  that  he  came  lawfully  into  possession  of  the  property 
for  a  just  and  legal  purpose. 

The  cases  are  conflicting  upon  the  question,  whether  replevin 
can  be  maintained  in  those  cases  in  which  the  defendant  has 
wrongfully  disposed  of  the  property  to  an  other  person  before  the 
action  is  commenced.  That  the  action  will  lie  is  decided  in  the 
following  cases,  viz. :  Brockway  v.  Burnap,  16  Barb.,  309 ;  revers- 
ing S.  C,  12  Barb.,  347 ;  Van  Neste  v.  Gonover,  20  Barb.,  547  ;  S 
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C,  8  Barb.,  509 ;  Savage  v.  Perkins,  11  How.,  17 ;  Drake  v.  Wake- 
field,  Id.,  106;  Nichols  v.  Michael,  9  E.  P.  Smith,  269,  271, 
opinion  ;  Ward,  v.  Woodbum,  27  Barb.,  353,  opinion ;  Gary  v. 
Hotailing,  1  Hill,  311;  Allen  v.  Crary,  10  Wend.,  349;  -Boss  v. 
Cassidy,  27  How.,  416." 

That  the  action  will  not  lie  is  maintained  in  Roberts  v.  Bandel 
3  Sandf.,  707 ;  Elwood  v.  Smith .  9  How.,  529 ;  Beimer  v.  Nagel,  1 
E.  D.  Smith,  256;  Merrick  v.  Suydam,  1  0.  E.,  1ST.  S.,  212. 

But  these  cases  are  opposed  to  the  current  of  authority,  and 
must  be  considered  as  overruled. 

Although  the  defendant  is  not  in  the  actual  possession  of 
goods  and  chattels,  yet,  if  he  is  in  the  constructive  possession 
of  them  at  the  time  of  the  demand  and  refusal  to  deliver  them, 
this  will  be  sufficient  to  sustain  the  action.  Latimer  v.  Wheeler, 
30  Barb.,  485.  So,  where  the  original  taking  was  wrongful,  and 
the  defendant  parted  with  the  possession  of  the  property  after 
demand  and  refusal,  this  is  sufficient  to  sustain  the  action.  Drake 
v.  Wakefield,  11  How.,  106.  And  if  the  defendant  parts  with  the 
goods  wrongfully  or  fraudulently,  even  though  before  the  action 
is  brought,  that  will  not  defeat  the  action.  Brockway  v.  Burnap, 
L6  Barb.,  309  ;  Savage  v.  Perkins,  11  How.,  17 ;  Nichols  v.  Micliael, 
9  E.  P.  Smith,  269. 

But  this  action  cannot  be  maintained  where  the  defendant 
offered,  before  the  commencement  of  the  action,  to  restore  the 
property  unconditionally,  although  he  did  not  offer  to  pay  dama- 
ges for  the  detention.  Savage  v.  Perkins,  11  How.,  23.  Nor  can 
it  be  maintained,  where  the  defendant  never  had  possession  or 
control  of  the  property.  Elwood  v.  Smith,  9  How.,  529 ;  Latimer 
v.  Wheeler,  30  Barb.,  485. 

If  it  affirmatively  appears  that  a  purchaser  of  goods  from  a 
wrongdoer  purchased  and  took  them  by  delivery,  in  good  faith, 
and  with  the  belief  that  he  would  acquire  a  good  title,  he  will 
not  be  liable  to  the  true  owner  in  replevin  for  a  wrongful  taking, 
until  he  has  had  an  opportunity  to  restore  them.  Millspaugh  v. 
Mitchell,  8  Barb.,  333 ;  Tollman  V.  Turck,  26  Barb.,  167 ;  Barrett 
v.  Warren,  3  Hill,  348 ;  and  see  ante,  875. 

In  an  action  of  replevin  to  recover  the  possession  of  specific 
personal  property,  or  the  value  thereof,  in  case  a  return  cannot 
be  had,  and  for  damages,  the  plaintiff  may  recover  such  damages 
as  arise  from  a  depreciation  of  the  goods,  during  the  wrongful 
detention  by  the  defendant.  Young  v.  Willet,  8  Bosw.,  486; 
Rowley  v.  Gibbs,  14  Johns.,  385;  Suydam  v.  Jenkins,  3  Sandf., 
614,  644.  It  is  entirely  unimportant  whether  the  decrease  in 
value  arises  from  the  defendant's  act  or  default,  or  from  other 
causes.  lb.  And  under  a  complaint  which  alleges  that  the  de 
fendant  wrongfully  took  and  detained  the  plaintiff's  goods,  tt 
his  damage  in  a  specified  sum,  but  without  any  allegation  oi 
special  damages,  the  plaintiff  may  recover  damages  from  depre- 
ciation resulting  by  reason  of  the  lapse  of  time.  lb.  And  under 
such  a  complaint,  evidence  that  the  goods  depreciated  from 
change  in  the  market  val  ecay  from  inherent  causes 
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and  not  resulting  from  any  neglect  on  the  part  of  the  defendant, 
is  admissible.  lb.  If  the  defendant  reclaims  the  goods  by  giving 
the  bond  required,  and  then  retains  possession  of  them,  the  jury 
or  the  justice,  in  assessing  the  value  of  the  property  upon  the  trial, 
ought  to  find  the  value  of  the  property  at  the  time  of  the  ver- 
dict, and  its  depreciation  since  the  time  of  the  taking,  from  any 
causes  which  are  proved  by  the  evidence;  and  interest  ought  to 
be  allowed  on  the  whole  amount.  II.  The  amount  of  the  depre- 
ciation and  the  interest  will  form  the  damages;  and  the  judg- 
ment will  be  for  the  recovery  of  possession  and  the  sum  found 
as  damages,  or,  if  delivery  cannot  be  had,  for  the  amount  of  the 
value  at  the  time  of  the  verdict,  and  the  damages.  lb. 

Where  the  interest  of  the  party  entitled  to  the  possession  of 
personal  property  is  of  a  limited  nature,  and  it  is  less  than  the 
actual  value  of  the  property  replevied,  the  jury  or  the  justice,  in 
an  action  of  replevin  between  the  actual  owner  and  the  party 
entitled  to  the  possession,  should  assess  the  value  of  the  property 
at  such  a  sum  only  as  will  be  equivalent  to  the  limited  interest  of 
the  prevailing  party.  Bhoads  v.  Woods,  41  Barb.,  471,  476;  Be 
Witt  v.  Morris,  13  Wend.,  496,  499;  Russell  v.  Butterfleld,  21 
Id.,  300.  But  although  one  has  only  a  special  property  in  a 
chattel,  he  may,  nevertheless,  recover  its  full  value  of  a  person 
who  wrongfully  takes  or  converts  it,  if  such  person  is  not  the 
general  owner,  or  a  person  acting  under  his  authority.  Alt  v. 
Weideriberg,  6  Bosw.,  176.  Where  a  constable  levies  upon  pro- 
perty by  virtue  of  an  execution,  he  has  a  special  interest  therein, 
as  against  the  owner,  to  the  amount  due  upon  the  execution, 
including  his  fees.  And  if  the  debtor  briDgs  replevin  against 
the  officer,  and  the  latter  has  a  verdict  in  his  favor,  the  jury 
or  the  justice  should  assess  the  value  of  the  property  at  that 
amount.  Seaman  v.  Luce,  23  Barb.,  240. 

Although  an  absolute  title  in  a  stranger  is  a  defense,  ante,  875, 
yet  where  the  plaintiff  proves  an  equitable  interest  in  the  pro- 
perty, with  a  prima  facie  right  to  its  possession,  and  the  defend- 
ant does  not  show  any  privity  between  himself  and  the  stranger 
whose  title  he  sets  up,  this  rule  will  not  be  applied.  Johnson  v. 
Carnley,  6  Seld.,  570. 

Where  a  lien  is  set  up  as  a  defense  in  an  action  of  replevin,  the 
lien  must  be  a  legal  and  sufficient  one,  or  the  defense  will  be 
unavailable.  Moffatt  v.  Van  Doren,  4  Bosw.,  609. 

The  form  in  which  the  judgment  ought  to  be  rendered,  is  a 
matter  of  some  importance ;  and,  in  reference  to  justices'  courts, 
it  does  not  seem  that  there  are  any  reported  cases  determining 
what  that  form  shall  be. 

In  courts  of  record,  the  practice  seems  to  be  finally  settled. 
If  the  decision  is  in  favor  of  the  plaintiff,  and  he  has  not  obtained 
possession  of  the  property  previously  to  the  trial,  he  must  take 
judgment  in  the  alternative  form,  that  he  recover  possession  of 
the  property,  or  the  value  thereof,  in  case  a  delivery  cannot  be 
had,  together  with  damages  for  the  detention.    He  cannot,  at  his 
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election,  abandon  the  property  and  take  judgment  for  the  value 
of  the  property.  Fitzhugh  v.  Wvman,  5  Seld.,  559  ;  Tan  Neste  v. 
Gonover,  20  Barb.,  547,  558 ;  Bows  v.  Bush,  28  Barb.,  158,  187 ; 
Ingersoll  v.  BostwicJc,  8  E.  P.  Smith,  425. 

So  if  the  plaintiff  has  obtained  possession  of  the  goods  by  the 
replevin  process,  and  the  verdict  is  in  favor  of  the  defendant,  he 
must  take  judgment  in  the  alternative,  for  a  return  of  the  pro- 
perty, or  the  value  thereof,  in  case  a  return  cannot  be  had,  with 
damages  for  taking  and  withholding  the  property.  He  cannot 
elect  to  take  judgment  for  the  value  only.  Bwight  v.  Fnos,  5 
Seld.,  470 ;  Seaman  v.  Luce,  23  Barb.,  240 ;  Qlann  v.  Younglove, 
27  Barb.,  480. 

The  reason  why  the  judgment  must  be  entered  in  the  alterna- 
tive in  these  cases  is  because  the  provisions  of  §  277  of  the  Code 
require  it.  Fitzhugh  v.  Wiman,  5  Seld,  559,  562  ;  Qlann  v.  Young- 
love,  27  Barb,  480,  484.  But  §  277  has  no  application  to  justices' 
courts,  and  the  rule  for  these  courts  must  be  found  elsewhere. 

By  a  recent  amendment  of  the  Code,  judgments  rendered  by 
justices  of  the  peace  in  replevin  actions  must  be  entered  in  the 
alternative,  the  same  as  in  actions  in  the  supreme  court.  Laws 
1865,  chap.  616 ;  ante,  7,  8. 

The  general  statutes  relating  to  actions  of  replevin,  which  have 
been  quoted,  ante,  863  to  866,  must  in  all  cases  be  controlled  by 
later  statutes,  where  there  is  a  conflict  between  them.  And  for 
that  reason,  %  18,  ante,  865,  is  repealed  or  modified  by  Laws  1865, 
chap.  616;  ante,  7,  8. 

If,  from  a  defect  of  proof  in  the  action,  the  plaintiff  is  nonsuited 
on  the  trial,  the  defendant  will  be  entitled  to  a  return  of  the  goods, 
without  any  necessity  of  proving  his  own  title.  McOurdy  v. 
Brown,  1  Duer,  101. 

In  the  second  volume  of  this  work  the  practice  in  replevin 
actions  will  be  fully  and  carefully  stated;  and  appropriate  forms 
of  process,  of  judgments  and  of  executions,  will  there  be  given. 


PART    IV. 

THE  LAW  RELATING  TO  DEFENSEa 

CHAPTER  I. 

GENERAL   CONSIDERATIONS. 

In  stating  the  law  relative  to  defenses,  nothing  more  will  be 
attempted  here  than  to  state  some  of  those  general  rules  of  law 
which  are  applicable  to  defenses  iu  actions  in  justices'  courts. 
The  practice,  and  the  rules  of  pleading,  will  be  explained  in  the 
second  volume  of  this  work. 

There  is  one  branch  of  defenses,  however,  which  needs  explan- 
ation in  this  place,  since  it  naturally  falls  within  the  law  of 
defenses,  as  well  as  within  the  rules  of  practice.  And  for  that 
reason  a  brief  notice  will  be  taken  of  those  defenses  which  may 
be  interposed  under  a  general  or  a  special  denial  of  the  allega- 
tions in  the  complaint. 

SECTION  L 

GENERAL   DENIAL. 

In  actions  in  justices'  courts,  a  general  denial  is  so  generally 
interposed  that  it  may  be  considered  the  usual,  if  not  the  invariable 
defense  in  these  courts.  There  are,  of  course,  other  affirmative 
defenses  introduced  when  they  exist ;  but  a  general  denial  almost 
invariably  precedes  any  other  defense.  The  legal  effect  of  a 
general  denial  is  to  require  the  plaintiff  to  prove  every  fact  which 
is  essential  to  his  cause  of  action.  It  puts  in  issue  every  material 
allegation  in  the  complaint,  and  therefore  imposes  upon  the 
plaintff  the  burden  of  substantiating  every  part  of  his  case  by 
legal,  competent  evidence.  And  the  effect  of  the  denial  is  not 
confined  merely  to  putting  in  issue  all  the  facts  which  are  directly 
alleged  in  the  complaint,  for  it  also  puts  in  issue  every  implica- 
tion or  conclusion  of  law  which  arises  out  of  the  facts  stated 
therein.  Prindle  v.  Garuthers,  1  E.  P.  Smith,  425,  429,  opinion ; 
Academy  of  Music  v.  Hackett,  2  Hilt.,  218 ;  Bellinger  v.  Craigue, 
31  Barb.,  534. 

A  denial  need  not,  necessarily,  be  a  general  one  to  the  entire 
complaint,  for  the  Code  permits  either  a  general  or  a  partial 
denial  of  the  facts  alleged  in  the  complaint.  Code,  §  64,  sub.  4 
ante  10.    Nor  need  any  denial  be  interposed  if  the  defendant  is 
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willing  or  desirous  of  determining  his  rights  under  an  affirmative 
defense  alone.  The  rules  relating  to  such  a  defense  will  be 
explained  in  the  title  Pleadings.  In  pleading  a  denial  the  form 
prescribed  by  the  statute  must  be  observed.  A  party  is  permitted 
to  deny  all  or  any  of  the  facts  alleged  in  the  complaint,  and  the 
denial  will  put  all  or  a  part  of  those  facts  in  issue,  according  as 
the  denial  is  general  or  special.  A  denial  that  the  party  has  any 
information  as  to  the  truth  of  the  facts  alleged  in  the  complaint,  is 
not  a  proper  or  sufficient  denial  in  a  justice's  court ;  and  so  as  to 
a  denial  of  information  and  belief,  or  of  an  allegation  of  ignorance 
in  relation  thereto.  A  mere  denial  of  a  conclusion  of  law,  with- 
out controverting  the  facts  from  which  that  conclusion  legitimately 
flows,  will  be  a  nullity.  DeSantes  v.  Searle,  11  How.,  477 ;  Brown 
v.  Ryekman,  12  How.,  313 ;  Witherspoon  v.  Tan  Dolor,  15  How., 
266 ;  Fosdick  v.  Groff,  22  How.,  158 ;  Drake  v.  Cockroft,  4  E.  D. 
Smith,  34. 

But  where  the  allegations  in  the  complaint  are  mere  allega- 
tions of  a  conclusion  of  law,  a  denial  of  such  allegations  will  be 
both  admissible  and  sufficient.  Morrow  v.  Cougan,  3  Abb.,  328  ; 
McKnight  v.  Hunt,  3  Duer,  615 ;  Davis  v.  Hoppock,  6  Duer,  254 ; 
Walrod  v.  Bennett,  6  Barb.,  144.  A  denial  of  immaterial  allega- 
tions in  the  complaint  will  be  wholly  unnecessary.  Sands  v.  St. 
John,  23  How.,  140 ;  Fry  v.  Bennett,  5  Sandf.,  54 ;  Parshall  v. 
Tillou,  13  How.,  7,  8.  Nor  is  it  necessary  to  interpose  a  denial 
to  allegations  which  the  plaintiff  must  prove  under  any  circum- 
stances, as  for  instance,  the  amount  of  damages.  Connoss  v.  Meir, 
2  E.  D.  Smith,  314 ;  Gilbert  v.  Rounds,  14  How.,  46 ;  Molony  v. 
Dows,  15  How.,  261,  265  ;  McKensie  v.  Farrell,  4  Bosw.,  192, 
202." 

In  replevin,  however,  the  value  of  the  property  as  alleged  by 
the  plaintiff,  is  a  traversable  fact.  Archer  v.  Boudinet,  1  Code  B. 
N.  S.,  372. 

A  denial  of  fraud  which  is  alleged  in  a  complaint,  will  not 
amount  to  a  defense,  when  there  is  no  denial  of  the  facts  from 
which  such  fraud  may  be  legally  inferred.  Robinson  v.  Stewart,  6 
Seld.,  189 ;  Chwrchill  v.  Bennett,  8  How.,  309 ;  Dykers  v.  Wood- 
ward, 7  How.,  313.  So,  if  the  answer  admits  the  facts,  but  merely 
denies  the  legal  conclusion  of  fraud,  or  other  legal  inference 
arising  from  such  admitted  facts,  the  defense  will  be  unavailing. 
lb. 

A  general  or  a  partial  denial  is  provided  for  in  justices'  courts 
by  the  Code,  %  64,  sub.  4 ;  ante,  10 ;  but  the  provision  allowing  a 
denial  of  knowledge  sufficient  to  form  a  belief,  relates  exclusively 
to  pleadings  in  a  court  of  record.  Dennison  v.  Oarnahan,  1  E.  D. 
Smith,  144. 

One  of  the  prominent  rules  relating  to  the  proofs  admissible 
under  a  general  denial  is,  that  under  such  a  denial  the  defendant 
may  introduce  any  evidence  which  goes  to  controvert  the  facts 
which  the  plaintiff'  is  bound  to  establish  in  order  to  maintain  his 
action.  Andrews  v.  Bond,  16  Barb.,  633,  642.     And,  therefore,  in 

(a)  Note  461. 
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an  action  to  recover  for  labor  and  services,  the  defendant,  under 
an  answer  which  contains  merely  a  general  denial  of  the  com- 
plaint, may  introduce  evidence  to  show  that  the  work  was  unskill- 
fully  performed,  and  that  it  was  worth  less  than  the  amount 
claimed.  Raymond  v.  Richardson,  4  E.  D.  Smith,  171. 

So  in  an  action  by  an  attorney  to  recover  compensation  for  his 
services,  and  for  disbursements  and  counsel  fees  paid  by  him,  the 
defendant,  under  a  general  denial  of  each  and  every  allegation 
in  the  complaint,  and  denying  that  he  is  justly  indebted  to  the 
plaintiff,  may  prove  any  circumstances  tending  to  show  that  he 
was  never  indebted  at  all,  or  that  he  owes  less  than  is  claimed. 
Schermerhom  v.  Van  Allen,  18  Barb.,  29,  31.  In  the  last  case 
cited,  the  defendant  offered  to  prove  that  the  plaintiff  agreed  that 
his  costs  and  fees  should  depend  upon  his  success  in  the  actions , 
and  that  in  one  of  them,  he  was  to  have  twenty-five  dollars  of  the 
defendant,  in  case  of  failure ;  but  that  in  the  other,  he  was  to 
have  nothing,  in  case  the  appeal  failed ;  but  this  evidence  was 
excluded ;  and  on  appeal,  where  the  judgment  was  reversed,  the 
court,  by  Parker,  J.,  said:  "Under  a  general  allegation  of 
indebtedness,  the  plaintiff  had  proved  certain  services  rendered, 
and  their  value.  It  was  surely  competent  for  the  defendant, 
under  a  denial  of  such  indebtedness,  to  prove  that  he  never 
incurred  or  owed  the  debt.  He  had  a  right  to  prove  that  the 
services  were  rendered  as  a  gratuity,  either  as  to  the  whole  or  in 
part ;  or  that  the  plaintiff  himself  had  fixed  a  less  price  for  their 
value  than  he  claimed  to  recover.  The  services  being  proved,  the 
defendant  might  show  that  they  were  rendered  not  for  him,  but 
on  the  credit  of  some  other  person  ;  or  that  the  plaintiff  himself 
undertook  to  run  the  risk  of  the  litigation.  It  was  not  an  attempt 
to  show  an  extinguishment  of  the  alleged  indebtedness  by  pay- 
ment, release,  or  otherwise ;  but  it  was  an  offer  to  show  that  such 
indebtedness  never  existed.  The  defendant  was  at  liberty  to 
prove  any  circumstances  tending  to  show  that  he  was  never 
indebted  at  all,  or  that  he  owed  less  than  was  claimed.  Suppose, 
under  such  a  general  complaint,  a  merchant  had  proved  he  had 
sold  ten  yards  of  cloth  worth  five  dollars  a  yard ;  can  it  be  doubted 
but  the  defendant  would  have  been  at  liberty  to  prove  that  when 
he  sold  it,  he  fixed  the  price  at  three  dollars  a  yard,  or  that  he 
gave  it  to  the  defendant,  or  agreed  to  look  to  some  other  person 
or  friend  for  his  pay  ?  I  have  no  doubt  it  would  have  been 
competent  in  this  case  for  the  plaintiff  to  have  proved  that  he  had 
agreed  on  a  certain  sum  as  compensation  for  the  whole  or  for  any 
portion  of  the  services  rendered;  and  I  cannot  see  why  it  was  not 
equally  the  right  of  the  defendant,  to  prove  on  his  part,  an  agree- 
ment as  to  the  rate  of  compensation." 

A  general  denial  is  sufficient  to  authorize  a  defense  under  the 
statute  of  frauds,  as  for  instance,  that  the  agreement  was  not  to 
be  performed  within  a  year  from  the  time  of  making  it.  Amburger 
v.  Marvin,  4  E.  D.  Smith,  393;  Little  v.  Wilson,  Id.,  422. 

Wait     111 
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There  are  some  cases  in  which  questions  have  arisen  as  to  the 
evidence  admissible  under  a  partial  denial  of  the  allegations  of 
the  complaint. 

In  an  action  upon  a  promissory  note,  the  defendant  alleged  in 
his  answer  that  he  never  gave  to  the  plain  tiff  the  note  declared 
on  ;  and  this  was  held  to  be  a  denial  of  the  complaint,  so  far  as 
making  a  note  constitutes  a  delivery  of  it,  and  also  of  any  delivery 
of  the  note  to  the  plaintiff.  Satvyer  v.  Warner,  15  Barb.,  282. 
Such  a  denial  amounts  to  a  denial  of  any  indebtedness  on  the 
note ;  and  the  defendant  is  at  liberty,  in  support  of  his  side  of 
the  issue,  and  independently  of  other  modes  of  proof,  to  prove 
facts  inducing  a  presumption  that  no  delivery  was  made,  and  in 
that  way  to  overcome  the  presumption  arising  from  the  plaintiff's 
proof  of  his  possession  of  the  note,  and  of  the  signature  of  the 
defendant.  lb.  He  is  therefore  entitled  to  give  in  evidence,  any 
facts  calculated  to  satisfy  the  jury  or  the  justice,  by  fair  and  direct 
inference,  that  the  note  was  never  delivered  by  him.  Thus,  he 
may  introduce  evidence  which  discloses  conduct,  on  the  part  of 
the  plaintiff,  that  is  wholly  inconsistent  with  the  fact  of  any 
indebtedness  by  the  defendant,  upon  the  note.  lb. 

So,  in  one  case,  an  action  was  brought  to  recover  damages  of 
the  defendant  for  a  conversion  by  him  of  certain  goods  and  chat- 
tels which  were  particularly  described  in  the  complaint ;  and  the 
complaint  also  averred  that  at  the  time  of  the  alleged  conversion, 
the  plaintiff  was  the  owner,  and  entitled  to  the  immediate  pos- 
session of  the  goods  and  chattels  so  described ;  and  the  answer  in 
the  action  denied,  among  other  things,  that  at  the  time  of  the 
alleged  conversion,  the  plaintiff  was  the  owner,  and  entitled  to 
the  immediate  possession  of  the  goods  and  chattels  mentioned 
and  described  in  the  complaint.  On  the  trial,  after  the  plaintiff 
rested  his  case,  the  defendant  offered  to  prove  that  at  the  time 
of  the  alleged  conversion,  the  property  belonged  to  a  third  person 
who  was  named ;  that  her  husband  was  in  possession,  as  her 
agent  or  tenant,  and  that  he,  the  defendant,  had  sold  the  property 
with  her  knowledge  and  consent.  This  evidence  was  excluded 
upon  an  objection  by  the  plaintiff,  and  the  plaintiff  had  judgment, 
but  the  judgment  was  reversed.  Davis  v.  Hoppoch  6  Duer,  254, 
255,  256.  The  court,  by  Duer,  J.,  said:  "It  is  not  necessary 
now  to  determine  whether  it  was  competent  to  the  defendant  to 
show  under  the  pleadings,  that  he  was  himself  the  owner  of  the 
property  in  question  at  the  time  of  its  alleged  conversion,  but  we 
are  clearly  of  opinion  that  it  was  competent  to  the  defendant  to 
show  that  the  plaintiff  was  not  the  owner  of  the  property,  and  as 
such,  entitled  to  its  immediate  possession  at  the  time  mentioned 
in  the  complaint. 

"It  was  this  issue  that  the  pleadings  raised,  and  which  the 
complaint  tendered  by  express  words,  and  it  was  upon  the  truth 
of  the  allegation  in  the  complaint  that  the  plaintiff's  right  to 
maintain  the  action  was  entirely  vested ;  to  maintain  his  action, 
he  was  bound  to  prove  the  truth  of  the  allegation,  and  we  see  no 
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reason  to  doubt  that  the  defendant,  under  the  denial  in  his 
answer,  was  legally  entitled  to  contest  its  truth.  The  case  is  not 
analogous  to  those  in  which  the  averment  in  a  complaint  of  the 
ownership  of  the  plaintiff  is  a  mere  conclusion  of  law  from  the 
facts  previously  stated,  and  therefore  not  the  proper  subject  for 
an  issue.  The  averment  in  this  complaint  is  not  a  conclusion  of 
law,  for  no  facts  are  stated  from  which  such  a  conclusion  would 
follow.  It  is  not  a  conclusion  of  law,  but  the  affirmation  of  a 
fact,  the  truth  of  which  the  defendant,  by  not  denying  would 
have  admitted,  and  thereby  have  released  the  plaintiff  from  the 
necessity  which  the  complaint  imposed  upon  him  of  proving  it  at 
the  trial.  We  are  also  of  opinion  that,  under  the  denial  in  the 
answer,  it  was  competent  to  the  defendant  to  disprove  the  alle- 
gation in  the  complaint  by  showing  that,  at  the  time  of  the 
alleged  conversion  of  the  property,  the  ownership  and  right  of 
possession  were  not  in  the  plaintiff,  but  in  Mrs.  Jackson.  As  it 
had  been  proved  that  the  plaintiff  was  once  the  owner  of  the 
property,  the  proof  that  was  offered  that  he  was  not  the  owner 
at  the  time  of  the  alleged  conversion,  was  exactly  of  the  charac- 
ter by  which  the  denial  in  the  answer  could  alone  be  sustained. 
To  reject  the  offer  was  to  treat  the  denial  as  irrelevant  and 
immaterial.  We  think  the  proof  ought  not  to  have  been  ex- 
cluded, and  that  its  exclusion  was  error." 

The  form  of  the  pleadings  and  the  issues  raised  thereon,  must 
have  materially  influenced  the  decision  in  the  case  last  cited. 
For,  it  has  been  held  in  numerous  cases,  both  before  and  since 
the  enactment  of  the  Code,  that  title  in  a  third  persou  is  no 
defense,  in  an  action  of  trover  or  of  trespass,  when  the  defendant 
does  not  in  any  manner  connect  himself  with  such  title.  King  v. 
Orser,  4  Duer,  431 ;  Royt  v.  Yan  Alstyne,  15  Barb.,  568 ;  Duncan 
v.  Spear,  11  Wend.,  54;  Eotan  v.  Fletcher,  15  Johns.,  207;  Ken- 
nedy v.  Strong,  14  Johns.,  128. 

But,  the  question  itself  is  one  of  legal  rights  and  not  of  plead- 
ing and  evidence,  for  if  title  in  a  third  person  does  not  constitute 
a  defense  in  such  a  case,  it  is  of  little  consequence  what  the  form 
of  the  pleadings  may  be,  since  the  proofs  would  be  inadmissible 
under  any  answer,  and  therefore  a  rejection  of  it  under  a  general 
denial  could  not  be  improper. 

Where,  in  an  action  upon  an  agreement  for  personal  services, 
the  only  issue  raised  in  an  answer  by  the  defendants  is,  that  they 
did  not  employ  the  plaintiff,  by  themselves  or  their  agents,  it  is 
proper  to  admit  proof  on  the  part  of  the  defendants,  which  shows 
payment  by  the  alleged  agents  ;  if  such  evidence  is  not  admitted 
to  prove  payment,  but  to  show  that  the  plaintiff  considered  such 
agents,  and  not  the  defendants,  as  his  employers ;  provided  the 
payment  is  made  in  such  a  manner  as  to  afford  some  evidence 
of  the  intention  of  the  parties  in  respect  to  the  question  at  issue. 
Grilmore  v.  Atlantic  and  Pacific  B.  It.  Co.,  35  Barb.,  279. 

In  an  action  for  an  injury  to  property,  which  was  alleged  in 
the  complaint  to  have  been  caused  by  the  negligence  of  the 
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defendant's  agents,  an  answer  which  denies  every  allegation  in 
the  complaint  puts  in  issue  the  defendant's  liability,  and  it  is  not 
necessary  to  aver  in  the  answer  that  the  injury  was  done  by  other 
persons,  who  were  responsible  therefor,  and  not  the  defendant 
Schular  v.  Hudson  River  B.  B.,  38  Barb.,  653.  And  proof  of  such 
facts  is  admissible  under  a  general  denial  of  the  complaint.  lb. 

The  cases  already  cited  will  illustrate  the  principles  which 
govern  in  relation  to  proofs  under  a  general  or  a  special  denial. 
The  whole  scope  and  extent  of  which  is,  to  permit  the  defendant, 
under  a  general  denial,  to  prove  any  facts  which  will  meet  and 
rebut  the  proofs  given  by  the  plaintiff  to  sustain  his  case,  and  to 
show  that  the  defendant  was  never  liable  to  an  action  such  as  the 
complaint  sets  forth. 

So,  under  a  special  denial,  the  defendant  may  give  in  evidence 
any  facts  which  will  meet  and  rebut  any  proofs  which  the  plain- 
tiff is  bound  to  introduce  to  sustain  his  action,  under  the  issues 
made  by  the  denial. 

But,  whenever  the  defense  in  any  manner  becomes  affirmative, 
or  is  founded  upon  facts  which  constitute  a  defense,  even  if  the 
plaintiff's  allegations  in  the  complaint  are  taken  as  true,  then  an 
entirely  different  rule  prevails,  aud  the  defense  must  be  set  up  in 
the  answer,  or  evidence  to  prove  it  will  not  be  admissible.  The 
next  section  will  be  devoted  to  a  brief  notice  of  the  cases  as  to 
affirmative  defenses 

SECTION  II. 

AFHEMATIVE  DEFENSES. 

Whenever  the  defendant  cannot  truly  or  successfully  deny  the 
allegations  in  the  complaint,  or  when  the  plaintiff's  evidence  is 
overwhelmingly  strong  in  support  of  his  complaint,  and  the  de- 
fendant insists  that  he  has  a  legal  and  sufficient  defense  notwith- 
standing the  allegations  in  the  complaint  are  true,  the  defense  so 
interposed  will  be  an  affirmative  defense;  or  one  founded  upon 
new  matter,  and  which  may  be  valid  and  successful  even  though 
the  facts  in  the  complaint  are  conceded,  or  are  substantiated  by 
evidence.  And,  whenever  the  defendant  relies  upon  any  defense 
except  merely  controverting  the  truth  of  the  plaintiff's  evidence, 
he  must,  as  a  general  rule,  set  up  such  defense  in  his  answer. 
There  are  numerous  instances  in  which  the  plaintiff  would  be 
entitled  to  recover  if  the  allegations  in  the  complaint  were  con- 
ceded to  be  true,  and  no  further  defense  were  interposed.  But 
it  is  equally  true  that  there  ai'e  many  cases  in  which  there  are 
acts,  facts  and  circumstances  connected  with  the  facts  alleged  in 
the  complaint,  which,  if  all  truly  and  fully  stated,  would  show 
that  the  plaintiff  was  not  entitled  to  maintain  his  action.  So 
too,  it  is  frequently  the  case  that  a  cause  of  action  which  was 
once  valid  and  available  has  become  barred  by  some  subsequent 
matter  or  agreement.  In  all  such  cases,  the  general  and  almost 
invariable  rule  is,  that  the  defense  must  be  set  up  in  the  answer 
to  render  it  available  and  effectual.    The  law  relating  to  defenses 
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in  general  will  be  discussed  in  the  following  pages.  But,  before 
proeeeding  to  that  duty,  it  will  be  proper  to  notice  some  of  the 
cases  which  show  in  what  cases  a  defense  must  be  interposed  by 
answer  to  prevent  a  waiver  of  it. 

Under  the  old  system  of  pleadings,  infancy  was  available  as  a 
defense  under  the  general  issue.  Wailing  v.  Toll,  9  Johns.,  141. 
But  it  is  doubtful  whether  such  a  defense  would  not  have  to  be 
interposed  by  answer  now.  See  Van  Santvoord's  Pleadings,  399, 
100,  465,  466;  and  see  Treadwell  v.  Bruder,  3  E.  D.  Smith,  597; 
Schermerhorn  v.  Jenkins,  7  Johns.,  373;  Slocum  v.  Hooker,  13 
Barb.,  536.  And  the  cases  just  cited  hold  that  infancy  is  not 
available  as  a  ground  of  nonsuit  at  the  trial,  but  must  be  pleaded 
in  abatement,  and  also  that  the  defense  is  personal  to  the  defendant, 
who  alone  can  interpose  it,  even  when  he  is  sued  together  with 
adults.  "Where  the  defendant  relies  upon  the  coverture  of  a  female 
plaintiff,  the  defense  must  be  set  up  in  the  answer  to  be  available. 
Dillaye  v.  Parks,  31  Barb.,  132.  And  it  is  doubtful,  whether  a 
female  defendant  can  avail  herself  of  coverture  as  a  defense,  unless 
it  is  pleaded.  Castree  v.  Qavelle,  4  B.  D.  Smith,  425,  It  clearly  is 
not  available  when  first  insisted  upon  on  an  appeal.  lb.  As  to  the 
rights  aud  liabilities  of  married  women,  see  ante,  654-657.  A 
former  recovery  must  be  pleaded  to  be  available,  it  cannot  be  ■ 
proved  under  a  general  denial.  Hendricks  v.  Decker,  35  Barb.,  298. 

Eecoupment  was  not  admissible  under  the  old  system  of  plead- 
ing, unless  pleaded  or  interposed  under  a  notice  in  the  nature  of 
an  answer.  Ives  v.  Van  Epps,  22  Wend.,  155;  Tan  Epps  v.  Har- 
rison, 5  Hill,  63;  Barber  v.  Rose,  Id.,  76;  Eldridge  v.  Mather,  2 
Oomst.,  157 ;  Deifendorff  v.  Gage,  7  Barb.,  18. 

Eecoupment  is  the  setting  off  of  one  distinct  claim  against  an 
other.  Gillespie  v.  Torrance,  11  E.  P.  Smith,  306.  And  it  is  very 
clear  that  such  a  defense  must  now  be  set  up  in  the  answer  to  be 
available.  The  statute  requires  that  a  set-off  should  be  pleaded. 
Ante,  46,  §  49;  and  see  Bell  v.  Davis,  8  Barb.,  210. 

The  statute  of  limitations  must  always  be  pleaded  to  be  avail- 
able, since  the  statute  expressly  requires  it.  Ante,  13 ;  Code,  §  74. 
A  release  presupposes  that  there  once  was  a  good  cause  of  action, 
and  it  must  be  pleaded  to  be  available.  So  an  arbitrament  and 
award  must  be  properly  pleaded.  Gilion  v.  Levy,  2  Duer,  176. 
And  when  this  defense  is  interposed,  it  must  be  set  out  in  sub- 
stance if  not  in  terms,  so  that  the  court  can  judge  of  its  validity. 
lb.  To  entitle  a  defendant  to  insist  upon  an  award  as  a  bar  to 
an  action,  he  must,  since  the  Code,  allege  it  as  such  in  his  answer. 
Brazill  v.  Isham,  2  Kern.,  9;  S.  C,  1  E.  D.  Smith,  437.  Such  a 
defense  is  not  admissible  under  a  general  denial  alone.  lb. 

A  tender  must  have  been  pleaded  under  the  former  system 
of  pleadings,  and  the  rule  is  the  same  now  under  the  provi- 
sions of  the  Code.  A  partial  want  or  failure  of  considera- 
tion cannot  be  proved  under  a  general  denial,  but  must  be  set 
up  in  the  answer,  or  a  notice  given  of  it.  Eldridge  v.  Mather,^ 
Oomst.,  157.    So,  payment  in  full  or  in  part  must  be  stated  in 
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the  answer  as  a  ground  of  defense,  for  it  cannot  be  proved  under 
a  mere  denial  of  the  complaint.  McEyring  v.  Bull,  2  E.  P.  Smith, 
297  ;  Texier  v.  Gouin,  5  Duer,  389 ;  Calkins  v.  Packer,  21  Barb., 
275,  282 ;  Grosvenor  v.  Atlantic  Fire  Ins.  .Co.,  1  Bosw.,  469. 

A  license  to  enter  upon  real  estate  is  not  available  unless 
pleaded.  Haight  v.  Badgeley,  15  Barb.,  499.  So  of  a  license  to 
take  personal  property.  Beaty  v.  Swarthout,  32  Barb.,  293 ;  Eis~ 
sam  v.  Roberts,  6  Bosw.,  154.  Such  a  defense  cannot  be  intro- 
duced under  a  general  denial.  lb.  So  usury  must  be  proved 
under  a  defense,  setting  up  the  facts  which  constitute  usury.  Fay 
v.  Grimsteed,  10  Barb.,  321 ;  Gould  v.  Segee,  5  Duer,  260.a  And, 
in  all  actions  for  torts,  it  is  a  general  rule  that  any  defense  in 
justification  or  excuse  must  be  specially  pleaded  by  setting  it  up 
in  the  answer,  or  it  will  not  be  available.  No  such  defense  is 
admissible  under  a  mere  general  denial.  Ely  v.  Ehle,  3  Oomst., 
506,  511.  In  one  case  the  answer  simply  denied  the  trespass  set 
forth  in  the  complaint;  and  the  defendant  offered  on  the  trial  to 
prove  a  settlement  of  the  damages,  but  this  was  overruled,  on 
the  ground  that  it  had  not  been  set  up  in  the  answer.  Holmes  v. 
Anderson,  18  Barb.,  420,  424. 

In  noticing  the  cases  which  have  been  cited,  it  was  not  in- 
tended to  give  all  the  cases,  but  merely  to  notice  some  of  those 
more  usually  cited  in  practice.  And  in  giving  these,  the  general 
principles  of  affirmative  defenses,  and  the  necessity  of  pleading 
them,  will  have  been  sufficiently  illustrated  for  the  purposes  of  a 
work  like  this.  And,  in  conclusion  of  this  subject,  it  may  be  said 
generally,  that  any  defense  which  does  not  rest  entirely  in  nega- 
tion, or  in  matter  going  strictly  in  disproof  of  the  plaintiff's  case, 
but  which  depends,  on  the  contrary,  »on  the  proof,  in  whole  or  in 
part  of  affirmative  matter,  it  must  be  set  up  in  the  answer  to  be 
available. 

SECTION  III. 

AN   OTHER  ACTION   PENDING. 

The  remedies  which  the  law  has  provided,  were  intended  to  aid 
every  person  in  the  collection  of  all  just  claims  or  demands.  And 
these  remedies  are  obtained  by  means  of  an  action  at  law  or  in 
equity  for  that  purpose.  But,  while  the  law  thus  favors  a  party 
in  the  prosecution  of  every  just  claim,  it  does  not  permit  its 
process  to  be  turned  into  a  means  of  annoyance  or  oppression. 
Where  the  claims  arise  upon  contract,  several  separate  causes  of 
action  may  frequently  or  generally  be  joined  in  the  same  action. 
So,  if  the  cause  of  action  arises  upon  a  tort,  several  separate 
causes  of  action  may  be  joined  in  one  action.  There  are  some 
cases  where  a  party  is  compelled  to  sue  for  all  his  claims  in  one 
action ;  though  in  others  he  may  join  them  all  in  one  action,  or  he 
may  sue  any  of  them  separately  as  in  torts.  But,  whatever  the 
rule  may  be  in  relation  to  the  joinder  of  separate  claims  or 
causes  of  action  in  one  suit,  it  is  entirely  clear  that  no  plaintiff 
can  maintain  several  separate  actions  at  the  same  time  for  the 

(a)  Note  462. 
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same  claim  or  cause  of  action.  And,  it  is  a  general  principle, 
that  the  pendency  of  one  action,  for  a  particular  cause  of  action,  is 
a  bar  to  an  other  action  at  the  same  time  for  that  same  cause  of 
action.  But  the  answer  is  one  in  abatement  of  the  second  action, 
and  not  iu  bar  to  a  right  to  recover  upon  the  cause  of  action. 
I*avis  v.  Grainger,  3  Johns.,  259. 

To  render  the  plea  available  it  must  show  that  the  former 
action  is  between  the  same  parties  as  those  in  the  second  action. 
And,  therefore,  in  an  action  upon  contract  against  A.,  an  answer 
that  there  is  an  other  action  pending  against  B.  for  the  same 
cause  of  action,  is  not  a  valid  matter  in  abatement,  even  though 
A.  and  B.  are  jointly  liable.  Henry  v.  Goldney,  15  Mees.  &  Wels., 
494."  In  such  a  case  a  recovery  against  B.  in  the  action  against 
him,  would  not  be  a  judgment  against  A.,  and,  therefore,  he 
would  not  be  twice  vexed  by  the  same  action.  As  to  the  effect 
of  a  former  recovery  against  B.  in  soch  a  case,  see  Former  Ee- 
covery.  Where  a  party  has  a  valid  charge  against  several 
debtors,  the  pendency  of  an  action  against  one  of  them  is  no 
defense  to  an  action  against  an  other.  Oridley  v.  Rowland,  1  B. 
D.  Smith,  670.  And  a  proceeding  under  the  mechanic's  lien  law 
against  the  owner,  is  no  defense  to  an  action  against  the  con- 
tractor at  the  same  time.  lb.  So  filing  a  notice  of  a  claim  under 
that  law,  and  creating  a  lien  upon  the  building  for  the  materials 
furnished  to  the  owner,  is  not  such  an  action  as  to  be  a  bar  to  a 
distinct  personal  action  against  him  at  the  same  time  for  the  price 
or  value  of  such  materials.  Pollock  v.  JEhle.,  2  E.  D.  Smith,  541 ; 
Maxey  v.  Larlcin,  Id.,  540.  But  Ogden  v.  Bodle,  2  Duer,  611,  at 
special  term  in  the  superior  court,  is  opposed  to  the  two  pre- 
ceding decisions  at  general  term  in  the  common  pleas. 

The  defense  that  a  former  action  is  still  pending  between  the 
parties  for  the  same  subject  matter,  will  not  be  avoided  by  a  dis- 
continuance of  the  former  action,  unless  the  discontinuance  is 
perfected  by  the  time  that  issue  is  joined  in  the  second  action. 
Swart  v.  Borst,  17  How.,  69;  Averill  v.  Patterson,  10  How.,  85. 
In  a  court  of  record  if  the  defendant  pleads  the  pendency  of  a 
former  suit,  the  plaintiff  may  discontinue,  and  his  reply  of  dis- 
continuance will  be  a  good  bar  to  the  answer.  lb. 

In  a  justice's  court  it  will  be  sufficient  if  the  former  action  is 
discontinued  at  any  time  before  an  issue  is  actually  joined  in  the 
second  action.b 

A  plea  of  an  other  action  pending,  for  the  same  matter,  in  a 
foreign  state  or  country,  is  no  bar  to  an  action  here,  either  in  law 
or  equity.  Williams  v.  Ayrault,  31  Barb.,  304;  Walsh  v.  DurMn, 
12  Johns.,  99;  Bowne  v.  Joy,  9  Id.,  221.  The  pendency  of  a 
prior  suit  in  the  courts  of  the  United  States,  or  the  courts  of 
a  sister  state,  is  no  defense  to  an  action,  and  the  Code  has  not 
changed  the  rule  in  that  respect.  Cook  v.  Litchfield,  5  Sandf.,  330 
The  reversal  of  this  case  5  Seld.,  279,  did  not  aflfect  the  question 
and  see  Burrows  v.  Miller,  5  How.,  51. 

(a)  Note  463.        (6)  Note  464. 
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SECTION  IV. 


Who  is  an  infant.]  The  relation  of  parent  and  child,  as  well  as 
the  corresponding  rights  and  duties  resultiug  from  that  relation, 
lias  been  sufficiently  noticed.  Ante,   668,  to  675. 

The  present  discussion  will  relate  exclusively  to  the  legal  rights 
and  duties  of  infants,  either  when  they  attempt  to  enforce  contracts 
made  with  them,  or  when  they  attempt  to  avoid  or  evade  a  per 
formance  of  them.  And  this  will  include  those  cases  in  which  they 
are  liable  upon  implied  promises  as  well  as  those  founded  upon 
express  promises. 

Infancy,  in  the  common  acceptation  of  the  term,  relates  to  that 
infantile  and  helpless  condition  of  the  mere  infant.  But,  the 
common  law  extends  the  rule  far  beyond  this  limit.  And,  con- 
sidering the  immaturity  of  judgment,  the  want  of  competent 
experience,  and  the  liability  of  youth  to  be  deceived  by  experi- 
ence or  fraud,  the  law  regards  every  person  under  the  age  of 
twenty-one  years  as  an  infant,  and  therefore  entitled  to  reason- 
able protection.  There  are  statutes  which  have  changed  the 
common  law  rule,  so  that  for  some  purposes,  a  person  under 
twenty-one  years,  is  of  age  for  those  purposes.  Those  statutes, 
however,  do  not  relate  to  the  matters  here  considered. 

A  person  is  of  full  age  at  the  beginning  of  the  last  day  of  his 
twenty-first  year,  or  the  day  before  his  twenty-first  birthday. 
This  rule  is  founded  upon  an  ancient  authority,  and  upon  the 
principle  that  the  law  recognizes  no  parts  of  a  day,  and  therefore 
when  the  last  day  of  the  last  year  begins,  it  is  considered  as  end- 
ing. Herbert  v.  Turball,  Keb.,  589;  8.  C,  Sid.,  162;  1  Salk.,  44; 
2  Salk.,  625;  Ld.  Bayni.,  480. 

An  infant  may  be  of  such  tender  years  as  to  be  incapable  of 
making  a  contract  in  fact,  though  in  ordinary  cases  a  child  of  a 
few  years  of  age  may  have  intelligence  enough  to  know  some- 
thing of  the  nature  of  a  contract.  But,  the  law  does  not  regard 
them  as  fully  competent  to  make  a  binding  contract,  until  they 
arrive  at  the  age  ef  twenty-one  years.  But  this  rule  of  law  is  not 
inflexible,  for  it  was  adopted  as  a  means  of  protection  to  them, 
and  when  their  contracts  can  be  enforced,  and  their  rights  pro- 
tected at  the  same  time,  such  contracts  will  be  enforced,  as  in  the 
case  of  necessaries  furnished  to  them.  This  rule  of  protection 
will  be  so  applied  as  to  render  it  a  means  of  defense,  but  not  as 
a  sword  or  a  means  of  attacking  the  right  of  others. 

What  acts  are  void,  or  voidable.']  The  general  rule  is,  that  the 
contract  of  an  infant  is  voidable,  and  not  absolutely  void.  For 
that  reason  he  may,  either  during  his  minority,  or  within  a  reason- 
able time  after  becoming  of  age,  avoid  the  contract  if  he  will,  or 
when  he  arrives  at  full  age,  he  may,  if  he  chooses,  affirm  and 
enforce  the  contract. 

There  are  few,  if  any,  executory  contracts  of  an  infant,  except 
for  necessaries  which  are  not  voidable  at  his  election.    If  he 
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makes  a  contract  to  serve  a  specified  time,  and  then  performs  the 
agreement  in  part,  he  may  abandon  the  contract  and  recover 
the  value  of  the  service  rendered,  without  being  liable  to  a  recoup- 
ment of  the  damages  sustained  by  his  employer  for  the  breach 
of  the  agreement.  Whitmarsh  v.  Hall,  3  Denio,  375.  So  he  may 
rescind  a  sale  of  his  personal  property,  even  before  he  arrives  at 
full  age.  If  an  infant  who  has  a  general  guardian,  sells  a  horse 
belonging  to  him,  and  there  is  no  proof  that  he  delivered  it  with 
his  own  hand,  he  may  maintain  trover  against  the  vendee  for  a 
conversion  of  the  horse  if  he  offers  to  sell  it  as  his  own,  without 
any  demand  of  the  horse  from  such  vendee.  Stafford  v.  Roof,  9 
Cow.,  626.  But,  if  the  purchase  price  has  been  paid  to  such 
infant,  he  cannot  disaffirm  the  contract,  and  maintain  such  an 
action  without  first  restoring  or  offering  to  restore  the  purchase- 
money.  Bartholomew  v.  Finnemore,  17  Barb.,  428.  A  negotiable 
promissory  note  given  by  au  infant  in  the  course  of  carrying  on 
his  trade  cannot  be  enforced  against  him,  even  though  the  payee 
took  it  in  the  course  of  business,  without  any  notice  of  such 
infancy.  Van  Winkle  v.  Ketcham,  3  Caines,  323.  Such  a  note 
however,  is  not  absolutely  void,  but  merely  voidable  at  the  elec- 
tion of  the  infant,  and  it  may  be  ratified  by  a  new  promise  after 
he  arrives  at  full  age.  Everson  v.  Carpenter,  17  Wend.,  419; 
Delano  v.  Blake,  11  Wend.,  85 ;  Goodsell  v.  Myers,  3  Wend.,  479 ; 
Bay  v.  Gunn,  1  Denio,  108.  Infancy  is  a  defense  to  an  action 
for  a  breach  of  marriage  promise.  Ante,  655. 

Bights  to  disaffirm  contract^]  Most  contracts  made  by  an  infant 
may  be  disaffirmed  at  his  election,  except  in  the  case  of  a  contract 
for  necessaries.  The  cases  are  quite  numerous,  though  but  few  of 
them  will  be  cited,  and  those  will  be  given  for  the  purpose  of 
illustration. 

Where  au  infant  enters  into  a  contract  for  the  purchase  of  real 
estate,  and  he  performs  labor  in  part  payment  of  the  purchase 
price,  and  he  elects  to  avoid  the  contract  on  arriving  at  full  age, 
he  may  recover  the  value  of  his  services  on  a  quantum  meruit, 
provided  he  has  not  received  a  conveyance  of  the  land,  nor  had 
possession  of  it.  Medbury  v.  Watrous,  7  Hill,  110,  overruling 
McCoy  v.  Huffman,  8  Cow.,  84. 

So  where  an  infant  makes  a  usurious  loan  of  money,  he  may, 
on  coming  of  age,  treat  the  contract  as  a  nullity,  and  recover 
back  the  money,  notwithstanding  the  usurious  agreement. 
Millard  v.  Hewlett,  19  Wend.,  301. 

This  right  of  disaffirmance  is  not  entirely  absolute  and  arbitrary 
under  all  circumstances.  For,  though  the  law  will  permit  such 
au  act  for  the  advantage  of  the  infant,  and  therefore  allow  him 
to  use  it  as  a  shield,  he  will  not  be  permitted  to  use  it  as  a  sword. 

If  an  infant  has  executed  a  contract,  on  his  part,  by  the  pay- 
ment of  money,  or  the  delivery  of  property,  he  cannot  afterwards 
disaffirm  it  and  recover  back  the  money,  or  claim  a  return  of  the 
property,  without  restoring  to  the  other  party  the  money  or  pro- 
perty or  other  consideration  received  from  him.  Bartholomew 
Wait— 112 
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v.  Finnemore,  17  Barb.,  428.  And  if,  by  misuse,  he  has  injured 
the  property  which  formed  the  consideration,  the  other  party  is 
not  bound  to  receive  it,  without  compensation  for  the  injury.  lb. 
And  see  Gray  v.  Lessington,  2  Bosw.,  257. 

But  there  are  cases  in  which  an  infant  may  avail  himself  of 
a  defense  which  would  be  denied  to  an  adult.  And,  therefore 
an  infant  may  interpose  the  defense  of  infancy,  although,  at  th 
time  of  making  the  contract  he  may  have  falsely  represented  that 
he  was  of  full  age.  Brown  v.  McCune,  5  Sandf.,  224 ;  Conroe  v 
Bvrdsall,  1  Johns.  Oas.,  127.  The  rule  is  the  same,  whether  the 
infant  affirmatively  represented  himself  to  be  of  full  age,  or 
whether  he  merely  remained  silent  upon  the  subject.  lb.  The 
law  does  not  recognize  any  difference  in  principle  between  a  direct 
or  an  inferential  falsehood ;  because  the  one  is  as  fraudulent,  in 
law,  as  the  other.  lb. 

The  time  of  disaffirming  a  contract  is  sometimes  a  mattei  ox 
importance;  and  llicie  is  a  distinction  between  rights  relating  to 
real  estate,  and  those  pertaining  to  personal  property.  A  deed 
of  lands,  executed  by  an  infant,  cannot  be  avoided  until  he  arrives 
at  full  age,  although  he  may  enter  and  take  the  profits  in  the 
meantime.  Zouch  v.  Parsons,  3  Burr.,  1794 ;  Bool  v.  Mix,  17 
Wend.,  120;  Stafford  v.  Eoof,  9  Cow.,  626.  But,  although  an 
infant  may  have  sold,  aud  actually  delivered  personal  property, 
with  his  own  hand,  he  may  still  disaffirm  the  contract  and  reclaim 
the  property  before  he  becomes  of  full  age.  lb.;  and  see  Fonda 
v.  Gross,  15  Wend.,  628,  636. 

What  is  an  affirmance  or  ratification.]  The  law  permits  an  infant 
to  disaffirm  his  contracts  for  the  purpose  of  conferring  a  benefit 
upon  him  ;  and  this  advantage  continues  until  he  arrives  at  full 
age.  But,  when  he  attains  his  majority,  with  a  full  knowledge 
of  his  rights  and  advantages,  he  will  then  be  free  to  ratify  or 
affirm  such  contracts  as  he  may  have  made  during  his  infancy. 
As  a  general  rule  there  must  be  some  affirmative  act  to  amount 
to  a  ratification  of  a  sale  of  real  estate  ;  aud  a  mere  acquiescence 
for  a  time  will  not  be  enough.  Jackson  v.  Carpenter,  11  Johns., 
539 ;  Jackson  v.  Burchin,  14  Johns.,  124 ;  Yoorhies  v.  Voorhies, 
24  Barb.,  150. 

Where  an  action  is  brought  upon  a  promissory  note,  and  the 
defendant  sets  up  infancy  as  a  defense,  the  plaintiff,  if  he  relies 
upon  a  new  promise  after  the  infant  became  of  full  age,  must 
show  that  the  promise  was  made  to  him  or  to  his  lawfully 
authorized  attorney  or  agent,  because  such  a  promise  or  acknow- 
ledgment to  a  stranger  will  not  be  sufficient  to  give  a  right  of 
action.  Bigelow  v.  Grannis,  2  Hill,  120 ;  Goodsell  v.  Myers,  3 
Wend.,  479.  But  when  such  a  promise  is  made  to  the  attorney 
of  the  plaintiff,  who  has  the  note  for  collection,  this  will  be  suffi 
cient  to  entitle  the  plaintiff  to  recover  as  clearly  as  though  the 
promise  had  been  made  to  the  plaintiff  in  person.  Hodges  v.  Hunt, 
22  Barb.,  150  ;  Taft  v.  Sergeant,  18  Barb.,  320. 

Where  infancy  is  interposed  as  a  defense,  and  the  plaintiff 
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proves  a  new  promise  to  him  at  any  time  after  making  the  ori- 
ginal contract,  this  will  be  sufficient  to  entitle  him  to  recover. 
Bigelow  v.  Grannis,  4  Hill,  206 ;  Bay  v.  Gunn,  1  Denio,  108 ; 
Borthwick  v.  Carruthers,  1  Term,  648.  If  the  defendant  would 
defeat  the  effect  of  such  evidence,  on  the  ground  that  he  was 
not  of  full  age  at  the  time  of  such  new  promise  and  ratification, 
the  affirmative  of  the  proof  is  on  him  to  show  that  fact.  lb.  But 
if  the  new  promise,  after  coming  of  age,  is  not  made  until  after 
the  commencement  of  the  action,  that  will  not  be  sufficient  to 
sustain  it,  and  the  plaintiff  will  be  nonsuited.  Thornton  v.  Uling- 
ivorth,  2  Barn.  &  Cress.,  824.  And  a  refusal  to  grant  a  nonsuit 
on  a  proper  motion,  would  be  an  error  for  which  the  judgment 
would  be  reversed  on  an  appeal. 

Where  an  infant  makes  a  note,  and  after  he  becomes  of  full 
age  he  promises  to  pay  it  in  a  particular  manner,  which  he  omits 
to  do,  he  will  be  liable  to  pay  the  amount  in  money.  And  where 
an  infant  made  a  negotiable  promissory  note,  for  one  hundred 
and  twenty-five  dollars,  jointly  with  other  parties,  and  after  he 
became  of  age  he  promised  the  holder  of  the  note  to  pay  it,  by 
turning  out  the  note  of  a  third  person  for  fifty  dollars,  and  to 
pay  the  balance  in  money,  this  was  held  to  be  a  sufficient  ratifi- 
cation or  new  promise  to  render  him  liable  to  pay  the  amount  in 
money  if  he  did  not  deliver  the  note  as  agreed,  and  also  pay  the 
balance  in  money.  Taft  v.  Sergeant,  18  Barb.,  320.  In  such  a 
case  the  holder  need  not  demand  the  note  agreed  to  be  turned 
out  before  bringing  his  action.  lb.  In  the  absence  of  proof  to 
the  contrary,  it  will  be  presumed  that  the  defendant  knew  his 
legal  rights,  and  that  he  knew  the  facts  necessary  to  establish 
his  exemption  from  any  legal  liability  on  the  note,  at  the  time 
he  made  such  promise.  lb.  If  the  promise  is  conditional,  it 
must  be  shown  affirmatively  that  the  condition  has  been  per- 
formed, and  if.  a  promise  is  made  to  pay  as  soon  as  the  defend- 
ant can,  the  promise  is  conditional  and  ability  to  pay  must  be 
proved  before  an  action  can  be  maintained.  Everson  v.  Carpen- 
tei    17  Wend.,  419. 

Disaffirmance  of  contract.']  Where  an  infant  has  conveyed  real 
estate,  and  he  would  disaffirm  the  act  after  he  comes  of  age,  it 
will  not  be  necessary  in  all  cases  for  him  to  make  an  entry  upon 
the  lands  to  accomplish  the  object.  Where  the  conveyance  was 
by  deed  of  bargain  and  sale,  and  the  lands  are  vacant  and  uncul- 
tivated, an  open  and  public  conveyance,  properly  recorded,  is 
sufficient  notice  to  all  the  world  of  such  disaffirmance.  Jackson  v. 
Carpenter,  11  Johns.,  539 ;  Jackson  v.  Burchin,  14  Johns.,  124. 

But  where  the  laud  is  occupied  under  the  prior  deed,  the  infant 
cannot  avoid  it  after  coming  of  age,  except  by  an  entry  upon  the 
land,  or  some  other  act  of  equal  notoriety.  Bool  v.  Mix,  17  Wend., 
119.  The  deed  of  an  infant,  whether  it  is  a  conveyance  at  the 
common  law,  or  under  the  statute  of  uses,  or  a  statutory  grant, 
is  not  void  but  merely  voidable.  It  may  be  avoided  by  the  infant 
when  he  attains  his  full  age,  and  by  those  who  are  privy  in 
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blood  or  iu  estate,  but  it  passes  a  title  which  a  stranger  is  never 
permitted  to  impeach.  Dominick  v.  Michael,  4  Sandf.,  376. 

The  deed  of  an  infant  is  not,  as  a  matter  of  course,  superseded 
and  annulled  by  the  mere  execution  of  an  other  conveyance  to  a 
purchaser  for  value,  after  he  has  attained  his  majority.  lb.  So, 
in  relation  to  personal  property,  there  must  be  some  act  of  dis- 
affirmance to  entitle  an  infant  to  avail  himself  of  the  advantage^ 
of  his  disaffirmance.  And,  where  an  infant  took  the  note  of  a 
third  person  in  payment  for  work  done,  and  he  retained  it  for 
eight  months  after  he  became  of  age,  and  he  then  offered  to 
return  it  and  demanded  payment  for  his  work  in  money,  it  was 
held,  in  an  action  to  recover  for  such  work  and  labor,  that  his 
retention  of  the  note  for  such  a  length  of  time  was  such  a  ratifi- 
cation of  the  contract  made  during  his  infancy,  as  precluded  him 
from  recovering.  Delano  v.  Blake,  11  Wend.,  85. 

Liability  for  torts  or  wrongs.]  Although  the  law  allows  an 
infant  to  avoid  his  ordinary  contracts  on  the  ground  of  infancy, 
unless  in  the  case  of  necessaries,  or  some  other  excepted  instances, 
it  nevertheless  does  not  permit  him  to  shield  himself  from  an 
action  for  his  trespasses,  or  other  wrongful  acts  or  torts. 

Where  one  infant  negligently  injured  an  other  by  means  of  the 
negligent  use  of  a  bow  and  arrow,  by  reason  of  which  the  plaintiff 
lost  an  eye,  it  was  held  that  infancy  was  no  defense,  although  the 
defendant  was  but  twelve  years  of  age,  and  the  plaintiff  was  but 
nine  years  old.  Bullock  v.  Babcock,  3  Wend.,  391.  So,  if  an  infant 
hires  a  horse  to  go  on  a  journey,  and  he  willfully  drives  it  with 
such  violence,  or  he  otherwise  so  cruelly  treats  it  that  it  dies,  he 
will  be  liable  in  an  action  of  trespass  for  the  wrongful  acts,  and 
infancy  will  not  constitute  any  defense.  Campbell  v.  Stakes,  2  Wend., 
137.  But,  if  the  injury  happens  through  the  unskillfulness,  want 
of  knowledge,  discretion  and  judgment  of  the  defendant,  then 
infancy  will  be  a  good  defense  to  an  action  of  trespass  which 
alleges  a  wrongful  and  violent  driving,  and  cruel  'treatment.  lb. 
So,  where  an  infant  hires  a  horse  to  go  a  fixed  distance,  and  he 
intentionally  goes  beyond  it,  the  act  is,  in  judgment  of  law,  a 
dispossession  of  the  owner,  and  a  conversion  of  the  property  to 
his  own  use ;  and  in  au  action  brought  against  him  by  the  owner 
of  the  horse  to  recover  damages  for  the  conversion,  the  action 
will  not  be  regarded  as  one  founded  upon  a  breach  of  the  hiring, 
but  upon  the  unlawful  conversion,  and,  therefore,  infancy  will 
not  constitute  any  defense  to  the  action.  Fish  v.  Ferris,  5  Duer, 
49.  And,  if  an  infant  should  sell,  or  otherwise  dispose  of,  or  con- 
vert a  horse  or  other  property  which  is  bailed  to  him,  that  would 
also  be  a  conversion  of  it,  and  infancy  would  not  be  any  defense 
to  an  action  for  such  conversion. 

So  in  action  for  torts  to  personal  property,  which  are  occasioned 
by  the  wrongful  acts  of  the  defendant,  his  infancy  at  the  time 
will  not  protect  him  from  an  action ;  and  he  will  be  held  to  be  as 
fully  liable  for  the  damages  sustained  as  though  he  were  an  adult. 
Conklin  v.  Thompson,  29  Barb.,  218.     In  the  case  last  cited  the 
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defendant  was  held  liable  for  the  value  of  a  valuable  horse  which 
was  killed  by  reason  of  the  sudden  fright  caused  by  the  wrongful 
explosion  of  a  fire  cracker,  thrown  under  him  by  the  defendant. 
Whether  such  death  was  caused  by  the  fright  is  a  question  of  fact, 
which  will  be  conclusively  settled  by  the  verdict  of  the  jury,  if 
decided  upon  competent  evidence.  lb.  But  where  the  fraud  or 
tort  consists  in  the  mere  breach  of  his  contract,  an  infant  is  not 
liable  in  an  action  sounding  in  tort,  because  a  mere  change  in  the 
form  of  pleading  would  frequently  change  a  cause  of  action  from 
contract  to  tort,  which  the  law  does  not  allow.  Jennings  v.  Bundall, 
8  Term  E.,  335. 

And  where  a  complaint  set  forth  an  agreement  between  the 
parties,  by  which  the  defendant  promised  to  take  and  vend  cer- 
tain goods  belonging  to  the  plaintiff,  at  certain  stipulated  prices 
for  all  of  the  goods  that  he  should  sell,  and  that  he  should  receive 
for  his  services  all  sums  which  might  be  realized  upon  such  sale, 
over  and  above  the  stipulated  prices,  and  should  return  to  the 
plaintiff  those  goods  which  he  was  unable  to  sell,  in  good  order ; 
but  there  was  no  allegation  in  the  complaint  of  a  conversion  of 
any  of  the  goods ;  but  there  was  an  allegation  of  a  demand  for 
a  return  of  the  goods,  or  for  their  avails,  according  to  the  agree- 
ment, and  that  the  defendant  had  neglected  and  refused  to  account; 
it  was  held  that  a  finding  which  established  such  a  demand,  and 
also  that  the  defendant  had  not  returned  the  goods,  did  not 
amount  to  a  finding  of  a  conversion,  and  that  such  facts  would 
not  justify  such  a  finding.  Munger  v.  Hess,  28  Barb.,  76.  Under 
such  circumstances  there  is  no  ground  for  an  application  of  the 
principles  of  confirmation  or  ratification,  after  the  defendant 
became  of  age,  where  it  does  not  appear  that  he  did  any  act 
whatever,  or  that  any  demand  was  made  of  him  after  he  attained 
his  full  age,  or  that  the  unsold  goods  were  not  in  his  possession, 
safe  and  uninjured,  at  the  time  when  the  action  was  commenced. 
lb.  In  such  a  case,  the  action  will  be  held  to  be  one  upon  con- 
tract and  not  for  a  tort,  and  therefore  infancy  will  constitute  a 
good  defense.  lb. 

Though  an  infant  is  not  estopped  from  setting  up  infancy  as  a 
defense  to  his  contract,  even  when  he  purchased  goods  under 
a  representation  that  he  was  of  full  age.  Brown  v.  McOune,  5 
Sandf.,  224 ;  yet,  if  he  fraudulently  obtains  goods  upon  credit, 
with  an  intention  not  to  pay  for  them,  he  will  be  liable  in  tort  to 
the  party  injured,  and  infancy  will  not  be  any  defense.  Wallace  v. 
Morss,  5  Hill,  391  ;a  see  the  comments  on  this  case  in  Campbell 
v.  Perkins,  4  Seld.,  440.  Infancy  will  not  be  any  defense  to  an 
action  upon  a  bastardy  bond  which  was  executed  by  the  defendant 
as  the  putative  father  of  a  bastard,  in  pursuance  of  the  statute. 
People  v.  Moores,  4  Denio,  518.  Where  an  infant  is  under  a  legal 
obligation  to  do  an  act,  he  may,  in  general,  bind  himself  by  a 
contract  for  its  performance,  which  will  be  valid  notwithstanding 
his  infancy.  lb. 

Liability  for  necessaries.]  The  contract  of  an  infant  for  neces- 

(a)  Note  465. 
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saries  is  neither  void  nor  voidable.  He  is  permitted  to  make 
such  contracts  because  it  is  for  his  advantage  that  he  should, 
because  if  the  rule  were  otherwise,  he  might  not  be  able  to  obtain 
food,  shelter,  or  raiment.  This  class  of  cases,  however,  is  founded 
upon  an  exception  to  the  general  rule,  and  the  exception  itself 
has  some  qualifications,  as  will  be  subsequently  seen. 

The  word  necessaries,  cannot  be  used  in  an  absolute  sense, 
because  some  articles  may  be  considered  necessaries  for  one  per- 
son when  they  would  not  be  so  considered  in  relation  to  other 
persons.  It  is  always  proper  to  take  into  account  the  social  posi- 
tion of  the  defendant,  his  means  or  resources,  and  those  of  his 
parents,  before  it  can  be  properly  determined  whether  particular 
articles  are  necessaries  for  him  or  not.  Peters  v.  Fleming,  6  Mees. 
&  Wels.,  42,  46,  47,  48.  If  the  infant  is  wealthy  and  he  occupies 
a  high  social  position,  necessaries  for  him  are  such  things  as  he 
ought  properly  to  have,  and  not  merely  those  things  which  are 
indispensable  to  the  preservation  of  life,  or  the  securing  of  some 
bodily  comfort.  And  since  so  much  depends  upon  the  particular 
circumstances  of  each  case,  it  is  difficult  to  lay  down  any  positive 
unbending  rule  which  shall  govern  every  case.  There  are  some 
things,  however,  which  are  always  regarded  as  necessaries.  And 
it  is  entirely  clear  that  proper  food,  clothing,  lodging,  and  needful 
medicines  and  medical  attendance,  are  such  necessaries.  And  an 
infant  may  contract  for  such  necessaries  on  credit,  even  though 
he  has  ready  money  in  his  possession  at  the  time.  Burghart  v. 
Hall,  4  Mees.  &  Wels.,  727.  So,  proper  instruction  in  matters 
of  education,  comes  within  the  definition  of  necessaries.  And, 
here,  as  in  other  cases,  the  condition  of  the  infant  may  influence 
the  decision  as  to  what  kind  of  education  is  proper,  under  the 
circumstances  of  the  case;  A  good  common  school  education  is 
one  of  the  things  which  may  be  regarded  as  necessary  to  every 
person.  And,  in  some  cases,  a  knowledge  of  the  languages  will 
be  held  to  fall  within  the  class  of  necessaries.  Alderson  B.,  in 
Peters  v.  Fleming,  6  Mees.  &  Wels.,  48.  But  a  regular  collegiate 
education  for  one  in  the  ordinary  station  and  circumstances  of 
Jife,  has  been  held,  in  Vermont,  not  to  be  within  the  class 
of  "  necessaries."  Middlebury  College  v.  Chandler,  16  Vt.,  683. 
The  same  case  however,  declares,  that  a  good  "  common  school " 
education  would  be  necessary  for  every  one,  because  such  an  edu- 
cation is  essential  to  the  intelligent  discharge  of  civil,  political 
and  religious  duties.  Manly  v.  Scott,  1  Sid.,  113,  is  to  the  same 
effect ;  and  see  Raymond  v.  Loyl,  10  Barb.,  489. 

There  are  cases  in  which  an  infant  is  liable  for  necessaries 
which  are  furnished  to  others  than  himself.  If  necessaries  are 
furnished  for  his  wife  or  children,  he  will  be  liable  in  the  same 
manner,  and  to  the  same  extent,  that  he  would  be  were  they 
furnished  to  himself,  provided  he  omits  or  refuses  to  furnish  them. 

And,  at  the  common  law,  as  enforced  in  this  state,  an  infant 
would  formerly  have  been  compelled  to  pay  a  debt  contracted  by 
his  wife,  while  single,  and  before  marriage.  Roach  v.  Quick,  9 
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Wend.,  238.  And  as  the  law  now  stands  in  this  state  he  would 
be  liable  to  the  extent  of  the  property  which  he  may  have  received 
from  such  wife.  Ante,  659.  An  infant  is  not  liable  for  money 
borrowed,  although  it  was  borrowed  by  him  for  necessaries,  unless 
it  was  actually  so  applied.  Randall  v.  Sweet,  1  Denio,  460.  But, 
when  the  lender  lays  out  the  money  himself,  or  sees  that  it  is  laid 
out  for  necessaries,  for  an  infant,  at  his  request,  such  infant  will 
then  be  liable  to  the  lender  in  the  same  manner  as  though  he  had 
furnished  the  necessaries.  lb.;  Smith,  v.  Oliphant,  2  Sandf.,  306. 
Where  an  infant  lives  with  his  parent,  and  is  properly  maintained 
by  him,  such  infant  cannot  bind  himself  even  for  necessaries. 
Wailing  v.  Toll,  9  Johns.,  141 ;  Bainbridge  v.  Pickering,  2  W. 
Bla.,  1325. 

So,  where  an  infant  is  under  the  care  of  a  guardian  who  is  able 
and  willing  to  furnish  necessaries,  such  infant  cannot  make  a 
binding  contract  for  necessaries.  Kline  v.  IS Amoreux,  2  Paige, 
419.  Though  an  infant  is  bound  in  some  cases  for  the  value  of 
necessaries  furnished  to  him,  it  must  not  be  understood  that  even 
such  contracts  are  entirely  conclusive  upon  the  infant.  He  is 
made  liable  to  pay  for  necessaries  because  that  may  be  for  his 
advantage.  Ante,  888 ;  but  he  caunot  make  such  a  contract  for 
necessaries  as  will  bar  him  from  an  inquiry  into  the  actual  and 
just  value  of  the  articles  furnished.  The  law  permits  persons  to 
supply  him  with  necessaries,  and  to  recover  against  the  iufant  for 
the  full  fair  value  of  them ;  but  it  does  not  permit  an  infant  to 
make  an  absolute  and  conclusive  bargain  as  to  the  price,  on 
account  of  his  presumed  inability  to  take  proper  care  of  his  own 
interests  ;  and  in  every  such  case,  it  is  for  the  justice  or  a  jury  to 
say  from  the  evidence  what  was  a  fair  price.  And  this  is  the  rule, 
even  though  the  infant  should  state  an  account,  or  give  a  bill  of 
exchange,  or  a  promissory  note,  or  even  a  sealed  instrument, 
because  he  is  not  legally  capable  of  binding  himself  by  any  such 
acts. 

Actions  against  infants.']  The  disability  which  arises  from  infancy 
is  a  personal  privilege  of  which  no  one  can  take  advantage  but 
the  infant,  or  his  personal  representatives.  Van  Bramer  v.  Cooper, 
2  Johns.,  279 ;  Hartness  v.  Thompson,  5  Johns.,  160 ;  Slocum  v. 
Hooker,  13  Barb.,  536.  And  in  actions  against  partners,  where 
one  of  them  is  an  infant,  the  non-joinder  of  the  infant  defendant 
will  be  a  good  answer  in  abatement.  lb.  So  in  an  action  against 
two  persons  as  partners,  if  one  of  them  is  an  infant,  and  is  not 
served  with  process,  the  other  defendant  cannot,  at  the  trial,  give 
evidence  of  the  infancy  of  his  co-defendant,  because  that  is  a 
personal  defense  of  which  the  infant  alone  can  take  advantage 
by  a  proper  answer.  lb.  The  subject  of  new  promises  has  been 
already  noticed.  Ante,  890.  Infancy  ought  to  be  pleaded,  if  the 
defendant  desires  to  avail  himself  of  the  defense.  Ante,  885.  The 
admissions  of  an  infant  are  competent  evidence  against  him  in 
both  civil  and  criminal  cases,  where  they  relate  to  a  matter  for 
which  the  law  holds  him  accountable.  Haile  v.  Lillie,  3  Hill 
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149.  And  where,  in  an  action  by  an  infant  to  recover  for  his 
work  and  labor,  he  gives  evidence  tending  to  show  a  settlement 
between  the  defendant  and  himself,  his  admission  that  no  settle- 
ment had  taken  place  is  competent  evidence  against  him.  lb. 

So  in  an  action  to  recover  for  money  lent  to  the  defendant,  his 
admission  of  the  amount  lent  to  him,  though  made  during 
his  infancy,  are  admissible  as  evidence  of  the  sum  loaned.  Acker- 
man  v.  Bunyon,  1  Hilt.,  169 ;  S.  0.,  3  Abb.  111. 

SECTION  V. 

LUNACY,   IDIOOT,    AND   PERSONS   OF   UNSOUND   MIND. 

As  has  been  already  seen,  ante  111,  the  assent  of  the  parties 
is  an  essential  part  of  every  valid  contract.  If  an  assent  in  fact 
is  wanting  owing  to  a  misunderstanding  of  the  parties  in  relation 
to  the  terms  of  the  contract,  there  will  not  be  a  valid  contract. 
lb.  And  where  one  of  the  parties  is  legally  incapable  of  giving 
his  assent  by  reason  of  mental  imbecility,  there  cannot  be  a  valid 
contract  founded  upon  his  assent.  It  does  not  follow,  however, 
that  a  person  of  unsound  mind  may  not  incur  a  legal  liability 
under  some  circumstances.  It  is  rarely  the  case  that  a  person  is 
found  who  has  no  use  whatever  of  his  reasoning  faculties,  even 
if  they  are  impaired,  and  so,  too,  it  is  not  frequently  the  case  that 
an  adult  is  found  who  never  had  any  reason  or  judgment.  If  a 
person  is  a  lunatic,  in  the  sense  that  he  has  no  use  of  his  reason, 
he  cannot,  of  course,  make  an  ordinary  contract  which  will  be 
obligatory  upon  him.  And  it  is  not  with  such  persons  that  con- 
tracts are  usually  entered  into.  But,  where  the  mind  of  a  person 
is  impaired,  although  he  may  be  able  to  employ  his  reason  to 
some  extent,  a  contract  may  be  made  with  him  which  will  raise 
a  different  question. 

Although  a  person  may  be  a  lunatic,  yet,  if  he  goes  about  in 
society,  like  other  persons,  and  he  orders  articles  of  tradesmen  or 
merchants  or  others,  which  are  proper  and  necessary  for  a  person 
in  his  station  in  life,  or  for  his  family,  the  value  of  such  articles 
may  be  recovered,  and  lunacy  will  not  constitute  a  valid  defense 
to  an  action.  Baxter  v.  Portsmouth,  5  Barn.  &  Cress.,  170 ;  8.  C, 
2  Oar.  &  Payne,  178.  The  recovery  is  not  put  upon  the  ground 
of  a  binding  contract,  but  upon  the  ground  that  a  person  who 
furnishes  necessaries  in  such  a  case,  is  entitled  to  recover  their 
value  upon  the  same  principle  that  he  might  recover  against  an 
infant.  lb.  An  ordinary  executory  contract  of  a  different  nature 
would  not  be  enforced  by  the  courts  in  such  a  case.  lb. 

But  unsoundness  of  mind  will  not  vacate  a  contract,  if  it 
be  unknown  to  the  other  contracting  party,  and  no  advantage  be 
taken  of  the  lunatic,  especially  when  the  contract  is  executed  in 
whole  or  in  part,  so  that  the  parties  cannot  be  restored  to  their 
original  position.  Molton  v.  Camroux,  4  Exch.,  17  ;  8.  C,  2  Exch., 
487.  Therefore,  where  a  lunatic  purchased  certain  annuities  for 
bis  life,  of  a  company  which  at  the  time  had  no  knowledge  of  his 
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unsoundness  of  mind,  and  the  transaction  was  in  the  ordinary 
course  of  human  affairs,  and  fair  and  bona  fide  on  the  part  of  the 
company,  it  was  held  that  after  the  death  of  the  lunatic,  his  per- 
sonal representatives  could  not  recover  back  the  premiums.  lb.; 
and  see  Fitzhugh  v.  Wilcox,  12  Barb.,  237,  opinion. 

To  constitute  a  defense  to  an  action  for  the  use  and  occupation 
of  a  house  taken  by  the  defendant  under  a  written  agreement,  at 
a  stipulated  sum  per  annum,  it  is  not  enough  to  show  that  the 
defendant  was  a  lunatic,  and  that  the  house  was  unnecessary  for 
her,  but  it  must  also  be  shown  that  the  plaintiff  knew  this,  and 
took  advantage  of  the  defendant's  situation ;  and  if  that  is  shown, 
the  jury  should  find  for  the  defendant,  though  if  they  find  for  the 
plaintiff  on  such  facts,  they  must  render  a  verdict  for  the  sum 
specified  in  the  agreement.  Dane  v.  Kirkwall,  8  Oarr.  &  Payne, 
679.  In  the  case  just  cited,  the  jury  found  for  the  defendant,  and 
the  finding  was  sustained  by  the  full  court. 

Courts  of  law  as  well  as  of  equity,  afford  all  the  protection  in 
their  power  to  persons  of  unsound  mind,  and  they  endeavor  to  draw 
a  line  between  sanity  and  insanity,  but  it  is  extremely  difficult  to 
distinguish  different  degrees  of  intelligence,  and  to  found  a  legal 
determination  upon  the  result  of  the  investigation.  Against  the 
consequences  of  mere  imprudence,  folly,  or  that  deficiency  of 
intellect  which  renders  mistake  easy,  but  does  not  amount  to 
unsound  or  disordered  intellect,  no  court  interferes  to  give  relief, 
unless  the  other  party  has  made  use  of  this  want  of  intelligence 
to  do  an  act  which  is  clearly  wrongful  or  fraudulent. 

But,  though  courts  relieve  lunatics  and  other  persons  of 
unsound  mind  from  the  performance  of  ordinary  executory  con- 
tracts, a  different  rule  prevails  in  relation  to  torts.  The  law  inter- 
feres for  their  protection  against  the  acts  of  others,  but  at  the 
same  time,  it  provides  that  lunatics  shall  not  avoid  a  liability  for 
their  wrongful  acts,  even  though  of  unsound  mind.  And,  there- 
fore, an  action  of  trespass  lies  against  a  lunatic,  notwithstanding 
he  is  incapable  of  any  evil  design,  for,  wherever  one  person 
receives  an  injury  to  his  person  or  property  from  the  voluntary 
or  involuntary  act  of  an  other,  this  is  a  trespass,  although  there 
was  no  design  to  do  an  injury.  Weaver  v.  Ward,  Hob.,  134;  Cross 
v.  Andrews,  Oro.  Eliz.,  622. 

In  such  a  case  lunacy  is  no  defense,  because  the  absence  of  a 
wrongful  motive  does  not  in  the  least  affect  the  right  of  action, 
though  a  wrongful  motive  might,  in  some  cases,  enhance  the 
damages,  when  the  act  is  done  by  a  sane  person. 

Lunacy  must  be  established  by  competent  legal  evidence,  and 
it  cannot  be  proved  by  hearsay  and  common  reputation.  Yeates 
v.  Reed,  4  Blackf.,  463 ;  see  Evidence,  title  Sanity.  Although 
some  of  the  old  cases  held,  that  a  party  could  not  stultify  himself, 
by  showing  that  he  was  of  unsound  mind  at  the  time  of  entering 
into  the  contract,  such  a  defense  is  now  a  well  settled  right.  -Kic« 
v.  Feet,  15  Johns.,  503. 

Wait— 113 
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SECTION  VI. 

DRtTNKENNESS   OR  INTOXICATION. 

The  defense  of  intoxication  is  analogous  to  that  of  infancy, 
lunacy  and  the  like  cases,  if  it  is  not  identical  with  it.  In  all 
such  cases  the  defense  is  founded  upon  the  principle  that  there 
cannot  be  a  legal  consent  when  the  agreeing  party  was  an  infant, 
a  lunatic,  or  an  intoxicated  person,  for  the  reason  that  the  ability 
to  give  an  intelligent  assent  is  wanting.  The  rule  in  relation  to 
such  cases  is  now  well  settled  ;  though  it  is  proper  to  mention 
that  it  was  formerly  held,  in  some  cases,  that  the  intoxication  of 
a  contracting  party  did  not  furnish  any  legal  ground  for  repudi- 
ating a  contract  which  he  had  made  while  in  that  condition.  But 
the  present  well  settled  rule  declares  that  any  person  who  enters 
into  a  contract  while  in  a  state  of  such  complete  intoxication  as 
to  be  deprived  of  his  reason,  or  not  to  know  the  consequences  of 
his  act,  may  successfully  dispute  his  liability  in  respect  to  such 
transaction,  whether  the  contract  be  a  bill  or  note,  or  a  bond  or 
other  written  instrument,  or  a  special  verbal  or  written  agreement. 
In  short,  such  a  state  of  intoxication  enables  the  iutoxicated 
party  to  repudiate  and  avoid  any  contract  which  he  may  have 
entered  into  while  in  that  condition. 

It  will  not  be  understood,  however,  that  such  a  defense  is  avail- 
able without  any  reference  to  the  degree  of  intoxication,  for  a 
party  may  be  partially  intoxicated  and  yet  possess  so  much 
intelligence  and  judgment  as  to  be  bound  by  his  contracts 
precisely  as  though  he  was  sober.  And  therefore  a  state  of  mere 
partial  intoxication,  which  is  not  so  complete  as  has  been  already 
described,  will  not,  in  the  absence  of  fraud  and  unfair  dealing  on 
the  part  of  the  other  party,  afford  any  ground  of  defense  to  an 
action  upon  a  contract  made  in  that  condition.  Cooke  v.  Clay  worth , 
18  Ves.,  15,  16 ;  Nagle  v.  Baylor,  3  Dr.  &  W.,  64,  65 ;  Shaw  v. 
Thackray,  17  Jur.,  1045.    S.  C.  1  Smale,  &  G.,  537. 

The  leading  case  in  relation  to  this  defense  is  Gore  v.  Gibson, 
13  Mees.  &  Wels.,  623.  In  that  case,  which  was  an  action  by  an 
indorsee  against  the  indorser  of  a  bill  of  exchange,  the  defendant 
pleaded,  that  when  he  indorsed  the  bill  he  was  so  iutoxicated,  and 
thereby  so  entirely  deprived  of  sense,  understanding,  and  the  use 
of  his  reason,  as  to  be  unable  to  comprehend  the  meaning,  nature 
or  effect  of  the  indorsement,  or  to  contract  thereby,  of  which  the 
plaintiff  had  notice  at  the  time  of  the  indorsement,  and  this  was 
held  to  be  a  good  defense  to  the  action.  The  court  said,  among 
other  things,  by  Pollock,  0.  B.,  "With  regard,  however,  to 
contracts  which  it  is  sought  to  avoid  on  the  ground  of  intoxica- 
tion, there  is  a  distinction  between  express  and  implied  contracts. 
Where  the  right  of  action  is  grounded  upon  a  specific  distinct 
contract,  requiring  the  assent  of  both  parties,  and  one  of  them  is 
incapable  of  assenting,  in  such  a  case  there  can  be  no  binding 
contract ;  but  in  many  cases  the  law  does  not  require  an  actual 
agreement  between  the  parties,  but  implies  a  contract  from  the 
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circumstances ;  in  fact,  the  law  itself  makes  the  contract  for  the 
parties.  Thus,  in  actions  for  money  had  and  received  to 
the  plaintiff 's  use,  or  money  paid  by  him  to  the  defendant's  use,  the 
action  may  lie  against  the  defendant,  even  though  he  may  have 
protested  against  such  a  contract.  So,  a  tradesman  who  supplies 
a  drunken  man  with  necessaries  may  recover  the  price  of  them 
if  the  party  keeps  them  when  he  becomes  sober,  although  a 
count  for  goods  bargained  and  sold  would  fail.  In  this  case  the 
defendant  is  still  liable  for  the  consideration  for  his  indorsement, 
although  the  indorsement  itself  can  give  the  plaintiff  no  title." 
Parke,  B.  said :  "  With  respect  to  the  authorities  cited  for  the 
plaintiff,  in  which  courts  of  equity'have  refused  to  relieve  parties 
against  contracts  made  by  them  when  in  a  state  of  intoxication, 
those  authorities  may  possibly  have  reference  to  a  case  of  partial 
drunkenness.  But  where  the  party,  when  he  enters  into  the  con- 
tract, is  in  such  a  state  of  drunkenness  as  not  to  know  what  he 
is  doing,  and  particularly  when  it  appears  that  this  was  known 
to  the  other  party,  the  contract  is  void  altogether,  and  he  cannot 
be  compelled  to  perform  it.  A  person  who  takes  an  obligation 
from  an  other  under  such  circumstances  is  guilty  of  actual  fraud. 
The  modern  decisions  have  modified  the  old  doctrine,  that  a  man 
shall  not  be  allowed  to  allege  his  own  lunacy  or  intoxication  ; 
and  total  intoxication  is  now  held  to  be  a  defense."  Alderson, 
B.  said :  "A  party,  even  in  a  state  of  complete  drunkenness, 
may  be  liable  in  cases  where  the  contract  is  necessary  for  his 
preservation,  as  in  the  case  of  a  supply  of  actual  necessaries ;  so, 
also,  where  he  keeps  the  goods  when  he  is  sober.  The  ground 
of  his  liability  then  is,  that  an  implied  contract  to  pay  for  the  goods 
arises  from  his  conduct  when  sober;  although  I  doubt  much 
whether,  if  he  repudiated  the  contract  when  sober,  any  action 
could  be  maintained  upon  it.  Here  the  action  is  necessarily 
brought  upon  the  contract  itself ;  and  when  it  is  shown  that  the 
contract  of  indorsement  was  made  when  the  defendant  was  in 
such  a  state  of  drunkenness  that  he  did  not  know  what  he  was 
doing,  and  especially  when  it  appears  that  the  plaintiff  knew  it, 
I  cannot  doubt  that  the  contract  is  void  altogether.  It  is  just 
the  same  as  if  the  defendant  had  written  his  name  upon  the  bill 
in  his  sleep,  in  a  state  of  somnambulism."  The  same  general 
principles  are  declared  in  Pitt  v.  Smith,  3  Oamp.,  33 ;  Fenton  v. 
Holloway,  1  Stark,  126 ;  Barrett  v.  Buxton,  2  Aik.,  167 ;  Prentice 
v.  Achorn,  2  Paige,  30. 

The  legal  representatives  of  a  party  who  made  a  contract  while 
in  such  a  state  of  intoxication,  have  the  same  right  to  avoid  the 
contract  that  the  deceased  party  would  have  had.  Wigglesworth 
v.  Steers,  1  Hen.  &  M.,  70.  It  is  of  no  consequence  how  it  hap- 
pened that  the  party  became  so  much  intoxicated,  for,  although 
the  intoxication  resulted  from  the  voluntary  act  of  the  party  him- 
self, that  will  not  deprive  him  of  the  defense.  Sanity  is  the 
normal  condition  of  the  mind,  and  it  is  to  be  presumed;  and, 
therefore,  long  continued  inebriety,  although  resulting  in  occa- 
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sional  insanity,  does  not  require  proof  of  a  lucid  interval  to  give 
validity  to  the  acts  of  the  drunkard,  as  is  required  where  general 
insanity  is  proved.  Gardner  v.  Gardner,  22  Wend.,  526.  But, 
while  a  drunken  person  may  be  relieved  from  his  contracts,  he  is 
not  relieved  from  his  liability  for  his  acts  while  drunk.  And, 
therefore,  he  will  be  liable  for  his  crimes,  or  for  his  trespasses  or 
wrongful  acts,  precisely  as  though  he  were  entirely  sober." 

This  rule  is  eminently  just  and  wise,  and  it  ought  to  be  enforced 
more  strictly  than  in  the  case  of  lunatics  or  infants.  Such  per- 
sons are  held  liable  for  their  tortious  acts,  even  though  they  have 
no  actual  intention  to  do  wrong,  and  even  when  they  do  not 
know  the  act  done  to  be  illegal  or  wrong.  But  if  a  man  volun- 
tarily deprives  himself  of  the  use  of  his  reason  by  getting  drunk, 
he  is  not  entitled  to  any  favor  at  the  hands  of  a  cdurt  or  jury  for 
such  wrongful  acts  as  he  may  have  done  while  in  that  condition. 
Prentice  v.  Achorn,  2  Paige,  30,  31. 

SECTION  vn. 

OOVEKTtTRE. 

The  rights,  duties,  and  obligations  of  married  women  have  been 
already  so  fully  discussed,  ante,  657  to  667,  that  little  more  need 
be  said  on  that  subject.  There  are,  however,  some  few  points  in 
relation  to  actions  against  married  women  that  may  need  a  few 
words  of  explanation.  Under  the  old  law,  a  husband  was  entitled 
to  the  personal  property,  and  to  the  earnings  of  his  wife,  and  for 
that  reason  he  was  held  liable  to  pay  her  debts,  including  those 
incurred  before  marriage.  But  as  the  law  now  stands,  a  married 
woman  has  the  same  control  over  her  property  that  she  would 
have  if  she  had  remained  a  single  female.  Ante,  658,  659.  So,  too, 
she  may  carry  on  a  separate  business  in  her  own  name,  and  retain 
the  profits  arising  from  such  business,  and  from  her  labor  and 
services.  Ante,  660.  And  she  may  now  be  sued  alone  upon  any 
contract  which  she  may  make  in  relation  to  her  separate  business, 
and  coverture  will  not  constitute  any  defense  in  such  a  case. 
Ante,  660,  661.  A  judgment  recovered  against  her  in  such  an 
action  may  also  be  enforced  against  her  property,  precisely  as 
though  she  were  a  single  woman.  Ante,  661,  662.  But,  where 
she  lives  with  her  husband,  who  maintains  the  family,  the  husband 
will  be  liable  for  the  necessaries  furnished  for  the  family  use, 
unless  the  wife  makes  an  express  agreement  for  such  purchases 
upon  her  own  personal  credit.  But,  the  husband  is  not  to  be 
rendered  liable  to  any  extent  which  his  wife  may  choose  to  run 
him  in  debt ;  nor,  in  any  case,  for  any  amount,  when  he  himself 
has  furnished  a  sufficient  quantity  of  proper  articles.  Ante,  665. 

A  husband  may,  however,  be  liable  for  necessaries  furnished 
to  his  wife  in  some  cases,  even  though  the  existence  of  an  agency 
or  assent,  whether  express  or  implied,  is  disproved  as  a  matter 
of  fact,  upon  the  ground  that  there  may  be  an  agency  implied 
in  law,  though  none  can  be  presumed  in  fact.  Cromwell  v.  Benja- 
min, 41  Barb.,  558.    A  husband  is  legally  bound  to  supply  his, 
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wife  with  the  necessaries  of  life,  so  long  as  she  does  not  violate 
her  duties  as  a  wife ;  and  he  may  discharge  this  obligation  by 
supplying  her  with  necessaries  himself,  or  by  his  agents,  or 
by  giving  her  an  adequate  allowance  in  money ;  and  in  such 
cases,  he  is  not  liable  to  a  tradesman  or  merchant  who  supplies 
her  with  necessaries  without  his  authority.  lb.  But  if  he  does 
not  himself  thus  provide  for  her  support,  he  is  legally  liable  for 
such  necessaries  as  have  been  furnished  to  her  by  tradesmen  or 
merchants  even  though  against  his  orders.  lb.  Where  there  is 
some  evidence  to  sustain  the  finding  of  the  court  below  upon 
these  questions,  the  decision  will  be  conclusive.  lb.  An  action 
may  be  maintained  by  a  borrower  against  a  husband  and  wife 
jointly,  to  recover  back  money  which  has  been  paid  as  usurious 
interest,  where  the  money  loaned  and  the  security  taken  therefor 
belonged  exclusively  to  the  wife  as  a  part  of  her  legal  estate,  and 
where  the  money  taken  for  the  loan  and  forbearance  was  paid  to, 
and  received  by  her,  and  the  husband,  so  far  as  he  participated 
in  the  transaction,  acted  for  her,  and  with  her  knowledge  and 
assent.  Porter  v.  Mount,  41  Barb.,  561. 

SECTION  VIII. 

ALTERATION   OR   MODIFICATION   OF   CONTRACT   BT   CONSENT. 

All  contracts  whether  verbal  or  written,  sealed  or  unsealed, 
may  be  altered  or  modified  at  the  pleasure  of  the  contracting 
parties,  when  all  of  them  agree  to  make  such  change  in  the 
original  contract.  Such  alteration,  must,  however,  be  made  in 
a  legal  manner  or  the  law  will  not  regard  the  attempted  change. 
And  one  of  the  first  principles  which  relates  to  this  subject  is  the 
rule  that  a  written  sealed  executory  agreement  cannot  be  modified, 
rescinded  or  released  by  a  mere  verbal  agreement,  before  there 
has  been  a  breach  of  such  agreement.  And  where  a  landlord 
executed  a  sealed  lease  of  a  store,  and  in  such  lease  he  covenanted 
to  make  certain  specified  alterations  in  the  premises,  but  the 
decay  of  the  building  forced  him  to  change  his  plan,  and  he 
accordingly  took  down  the  old  building  and  erected  a  new  one 
in  its  place,  which  he  fitted  up  for  a  store  for  the  tenant,  who 
verbally  assented  to  the  change,  it  was  held,  in  an  action  by  the 
tenant,  against  the  landlord,  for  a  breach  of  the  covenants  in 
the  original  sealed  lease,  that  evidence  of  the  verbal  assent  of  the 
tenant  was  not  competent,  because  the  sealed  instrument  could 
not  be  varied  or  released,  before  breach,  by  a  mere  parol  agree- 
ment or  assent.  Delacroix  v.  Bulkier),  13  Wend.,  71. 

So,  where  a  written  sealed  lease  had  been  executed  and  delivered, 
by  virtue  of  which  a  term  for  several  years  had  been  created,  at  a 
specified  rent,  and  during  the  term,  and  about  two  years  after  the 
execution  and  delivery  of  the  lease,  a  verbal  agreement  was 
made  between  the  landlord  and  the  tenant,  by  the  terms  of  which 
the  ten  an  t  agreed  to  leave  upon  the  premises,  at  the  expiration  of  the 
term,  certain  temporary  buildings  which  he  had  put  thereon,  but, 
which  he  had  a  right  to  remove,  and  in  consideration  of  which 
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the  landlord  agreed  that  the  tenant  should  be  discharged  from 
paying  the  two  quarters'  rent  then  next  accruing,  it  was  held,  in 
an  action  for  the  recovery  of  such  two  quarters'  rent,  that  this 
verbal  agreement  was  no  defense  to  the  action,  although  the  said 
buildings  were  then  upon  the  premises.  Lawrence  v.  Woods,  4 
Bosw.,  354.  This  agreement  was  held  to  be  void  on  the  ground 
that  it  was  void  by  the  statute  of  frauds,  because  it  was  not  to  be 
performed  within  one  year,  and  also  because  the  agreement  was 
for  the  sale  of  property  of  more  than  fifty  dollars  in  value.  But 
it  was  equally  void  because  it  was  a  mere  verbal  agreement  to 
modify  a  written  sealed  lease. 

But,  notwithstanding  it  is  not  competent  to  the  parties  to 
change  a  written  sealed  executory  agreement  before  breach,  yet, 
after  there  has  been  a  breach  of  such  an  instrument,  there  may 
be  a  new  parol  agreement  in  relation  to  it,  which  will  be  entirely 
valid.  Delacroix  v.  Bullcley,  13  Wend.,  71 ;  Keeler  v.  Salisbury, 
27  Barb.,  485  ;  Esmond  v.  Van  Benschoten,  12  Barb.,  366.  And,  so 
too,  where  a  written  sealed  agreement  fixes  the  time  for  its  per- 
formance, that  time  may  be  extended  by  a  parol  agreement? 
Flynn  v.  McKeon,  6  Duer,  203.  And  it  has  also  been  held  that 
an  executed  parol  agreement,  if  founded  upon  a  sufficient  con- 
sideration, may  operate  to  discharge  the  stipulations  of  a  sealed 
contract.  Townsend  v.  Empire  Stone  Dressing  Co.,  6  Duer,  208 ; 
Lattimore  v.  Harsen,  14  Johns.,  330 ;  Dearborn  v.  Cross,  7  Cow., 
48.  And,  where  written  sealed  articles  of  agreement  for  the  sale 
of  real  estate  do  not  specify  any  place  for  the  delivery  of  the  deed, 
the  parties  may  subsequently  appoint  a  place  by  parol  for  that 
purpose.  Esmond  v.  Van  Benschoten,  12  Barb.,  366. 

The  cases  already  cited  were  those  in  which  a  sealed  instrument 
was  attempted  to  be  modified  by  a  subsequent  parol1  agreement. 
But  an  entirely  different  question  is  presented  when  the  parties 
to  a  sealed  instrument  all  agree  that  an  alteration  may  be  made 
in  the  original  instrument.  In  such  cases,  if  all  the  parties  con- 
sent, the  sealed  instrument  may  be  altered  so  as  to  read  as  the 
parties  desire  it  should,  and,  if  the  alterations  are  actually  made 
with  such  consent,  the  instrument  will  be  entirely  valid  in  its 
altered  condition.  Woolley  v.  Constant,  4  Johns.,  54 ;  Penny  v. 
Corwithe,  18  Johns.,  499;  Tompkins  v.  Corwin,  9  Cow.,  255. 
Where  the  instrument  is  in  writing,  but  not  under  seal,  it  is  clear 
that  it  may  be  modified  in  any  manner  that  a  sealed  instrument 
may.  And,  where  the  law  does  not  require  any  writing,  but 
treats  a  verbal  agreement  in  relation  to  the  subject  matter  of  the 
contract  as  valid  as  a  written  instrument,  then  a  written  unsealed 
agreement  may  be  modified  or  altered  by  a  verbal  agreement,  if 
founded  upon  a  sufficient  legal  consideration.  A  familiar  illus- 
tration of  this  may  be  seen  in  the  case  of  a  payment  of  money 
upon  a  note  before  it  became  due,  upon  an  agreement  by  the 
holder  to  extend  the  time  of  payment  of  the  balance,  in  considera- 
tion of  the  payment  of  a  part  of  the  money  before  it  became  due. 
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Such  an  agreement  is  entirely  valid,  and  will  be  enforced  by  the 
courts.  Newsam  v.  Finch,  25  Barb.,  175. 

Where  the  original  agreement  is  by  parol,  it  may  be  modified 
by  parol  at  the  pleasure  of  the  parties,  provided  the  agreement  is 
one  which  is  founded  upon  any  legal  and  sufficient  consideration. 
The  principle  of  the  decisions  may  be  stated  thus :  a  written 
sealed  agreement  cannot  be  modified  by  a  subsequent  executory 
verbal  agreement.  But,  if  such  agreement  is  executed  with  the 
consent  of  the  parties,  and  is  founded  upon  a  sufficient  legal  con- 
sideration, then  the  agreement  will  be  valid.  And,  when  the 
original  agreement  is  not  under  seal,  but  is  in  writing,  because 
some  statute  or  rule  of  law  requires  a  written  instrument,  then  such 
agreement  cannot  be  modified  by  a  parol  agreement,  unless  the 
subsequent  agreement  is  an  executed  one.  If  the  original  agree- 
ment was  merely  verbal,  or  in  writing  not  under  seal,  it  may  be 
modified  at  the  pleasure  of  the  parties  by  parol,  if  it  is  not  a  case 
in  which  the  law  requires  a  written  agreement. 

But  little  need  be  said  in  relation  to  the  effect  of  the  new  agree- 
ment upon  the  original  one.  If  such  new  agreement  is  valid  it 
will  supersede  or  nullify  the  original  one  in  those  respects  in 
which  it  varies  the  terms  of  it.  And  from  the  time  when  the 
new  agreement  becomes  operative  the  old  one  ceases  to  have  any 
effect  in  the  particulars  which  are  modified  or  abrogated.  And 
if  the  original  agreement  is  modified  or  abrogated  before  any 
breach  of  it  occurred,  no  action  can  be  maintained  upon  it  so  far 
as  it  relates  to  the  modified  or  abrogated  portions  of  it ;  but  the 
remedy,  if  any,  and  the  rights  of  the  parties  will  have  to  be 
determined  altogether  by  the  new  agreement.  And,  in  such  a 
case,  therefore,  if  an  action  is  brought  upon  the  original  agree- 
ment, the  new  one  will  be  a  complete  answer  to  the  action,  sc 
far  as  it  has  changed  or  canceled  the  former  one.  Thus  much 
has  been  said  for  the  purpose  of  exhibiting  the  rule  in  those  cases 
in  which  there  is  an  alteration  or  a  modification  of  the  original 
contract  by  the  consent  of  the  parties.  It  now  remains  to  treat 
of  those  cases  in  which  there  is  an  alteration  of  the  agreement 
by  one  of  the  parties  without  the  consent  of  the  other,  and  of  its 
effect  upon  the  original  agreement. 

SECTION  IX. 

ALTERATIONS   OR  ERASURES   WITHOUT    CONSENT. 

One  of  the  principal  objects  in  requiring  certain  agreements 
to  be  reduced  to  writing  was  to  secure  the  rights  of  the  parties 
by  preventing  frauds  and  perjuries.  Ante,  615.  And  when  any 
agreement  has  been  reduced  to  writing,  whether  the  law  requires 
a  written  instrument  or  not,  it  is  the  policy  of  the  law  to  prevent 
any  alteration  of  such  instrument,  unless  it  is  done  with  the  con- 
sent of  all  the  parties,  and  especially  with  the  consent  of  the  party 
whose  interests  may  suffer  from  the  change.  Whatever  the 
parties  have  once  deliberately  agreed  upon  and  reduced  to  writing 
must  stand  as  the  agreement  until  they  consent  to  a  change  in 
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its  terms.  The  law  enforces  this  rule  with  great  strictness,  and 
with  sufficient  penalties.  In  the  first  place,  the  party  who  makes 
an  unauthorized  alteration  of  a  written  agreement  is  not  per- 
mitted to  take  any  advantage  from  his  wrongful  act.  But,  this 
rule  extends  still  further,  and,  as  we  shall  presently  see,  it  fre- 
quently deprives  him  of  all  benefit  or  advantage  conferred  by 
the  original  instrument.  This  rule,  with  its  exceptions,  will  be 
uoticed  fully  in  a  subsequent  place.  Alterations  by  consent 
stand  upon  an  entirely  different  footing  as  we  have  already  seen, 
ante,  901. 

Alterations  of  sealed  instruments,  deeds,  &c]  If  a  sealed  instru- 
ment, or  deed,  after  it  has  been  signed,  sealed  and  delivered  is 
altered  in  any  material  part,  with  the  privity  and  consent  of  the 
parties,  a  new  contract  is  created,  which  puts  an  end  to  the  first 
contract.  Ante,  902.  But  if  an  alteration,  whether  it  be  by  inter- 
lineation, addition,  drawing  a  line  through  the  words,  or  writing 
new  letters  on  the  old  ones,  has  been  made  without  the  consent 
of  the  parties  against  whom  the  contract  is  sought  to  be  enforced, 
either  by  the  plaintiff,  who  sues  upon  the  contract,  or  by  some 
other  person,  while  the  instrument  was  in  the  possession  or  cus- 
tody of  the  plaintiff  the  alteration  will  discharge  the  original 
instrument  without  substituting  any  new  contract  in  its  place. 
Lewis  v.  Payn,  8  Cow.,  71.  If,  after  the  sealing  and  delivery  of 
a  deed,  a  schedule  is  added  to  the  deed,  describing  certain  pro- 
perty upon  which  the  deed  is  to  operate,  and  the  deed  is  insensible 
and  inoperative  without  the  schedule,  the  subsequent  addition  of 
such  schedule  avoids  the  deed.  Weeks  v.  Mallairdet,  14  East,  573. 
So,  if  the  holder  of  a  bond  and  mortgage  alters  the  condition 
thereof,  so  as  to  make  them  payable  on  demand,  instead  of  after 
a  term  of  years,  this  will  avoid  them,  so  that  neither  he  nor  his 
assignee,  nor  any  one  claiming  under  him  can  maintain  an  action 
upon  them.   Waring  v.  Smyth,  2  Barb.  Oh.,  119. 

So,  where  a  general  release  is  given  which  releases  all  demands 
to  the  day  of  the  date  of  such  release,  and  the  releasee  alters  the 
date  of  the  release  so  as  to  change  the  date  from  an  earlier  to  a 
later  one,  this  is  a  material  alteration,  and  if  made  by  the  releasee, 
after  the  execution  and  delivery  thereof  by  the  releasor,  and 
without  his  consent,  it  will  avoid  the  release.  Maybee  v.  Sniffen, 
2  E.  D.  Smith,  1.  There  is  an  important  qualification  in  relation 
to  alterations  which  deserves  notice.  If  a  written  sealed  instru- 
ment is  executed  in  duplicate,  each  part  is  an  original,  and  a 
fraudulent  alteration  of  one  counterpart  will  not  avoid  the  other. 
Lewis  v.  Payn,  8  Cow.  71 ;  S.  C,  4  Wend.,  423,  426. 

Alteration  of  written  unsealed  contracts.']  The  same  general  rules 
apply  to  these  contracts  in  the  same  manner  that  they  do  to 
sealed  instruments.  And,  when  a  simple  unsealed  contract  in 
writing  has  been  finally  completed  and  signed,  if  it  is  altered 
in  any  material  part,  either  by  interlineations,  additions,  or  other- 
wise, without  the  conseut  of  the  party  against  whom  it  is  sought  to 
be  enforced,  such  contract  will  be  entirely  void,  and  no  action  can  be 
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maintained  upon  it."  If  the  alteration  is  made  by  a  stranger,  with- 
out the  plaintiff's  consent,  and  while  the  contract  was  out  of  the 
plaintiff's  hands,  such  alteration  will  not  have  any  effect  as 
against  the  plaintiff,  but  the  contract  will  remain  as  it  originally 
stood,  provided  the  nature  and  extent  of  the  alteration  can  be 
clearly  ascertained,  and  it  can  be  seen  what  the  contract  was  at 
the  time  it  was  executed.  Waugh  v.  Bussell,  5  Taunt.,  707  ;  Hem- 
ming v.  Trenery,  9  Ad.  &  E.,  934 ;  Henfree  v.  Bromley,  6  East, 
310 ;  Baper  v.  Birlcbeclc,  15  East,  17.  But,  if  the  alteration  is 
of  such  a  nature  as  to  render  this  a  matter  of  doubt,  the  contract 
is  extinguished  and  destroyed  as  effectually  as  if  the  writing  had 
been  obliterated.  The  cases  are  very  numerous,  and  but  a  few 
of  them  will  be  cited,  and  those  are  given  as  mere  illustrations  of 
the  rule.  A  written  contract  will  be  avoided  if  the  plaintiff 
affixes  a  seal  to  the  defendant's  signature  to  a  simple  contract, 
and  it  is  done  while  the  contract  is  in  the  possession  or  under  the 
control  of  the  plaintiff.  Davidson  v.  Cooper,  13  Mees.  &  Wels., 
352.  So,  after  the  delivery  of  a  broker's  bought  and  sold  note, 
the  insertion  of  a  stipulation  to  the  effect  that  damaged  articles 
are  to  be  taken  at  a  valuation,  whether  doue  by  the  vendor  him- 
self, or  by  the  broker  at  his  request,  will  avoid  the  contract. 
Powell  v.  Divett,  15  East.,  29.  So,  an  alteration  of  the  sold  note 
by  a  purchaser,  to  the  effect  that  the  articles  sold  were  to  be  of 
the  vendor's  own  manufacture  will  avoid  the  contract.  Mollett  v. 
Wackerbarth,  5  Man.,  Grang.  &  Scott,  181 ,  191.  Where  the  post- 
script of  a  letter  contains  matter  which  is  material  to  the  body 
of  it,  and  such  postscript  is  torn  off  without  the  consent  of  the 
defendant,  this  is  such  a  material  alteration  as  to  destroy  the  letter, 
and  to  prevent  its  introduction  in  evidence  by  the  plaintiff.  Tillou 
v.  Clinton  8c  Essex.  Mut.  Ins.  Co.,  7  Barb.,  564. 

Alteration  of  bills  or  notes.']  The  same  general  principles 
which  relate  to  the  alteration  of  sealed  or  unsealed  written  instru- 
ments are  equally  applicable  and  controlling  when  the  question 
relates  to  the  alteration  of  a  bill  or  note,  since  that  is  but  one 
species  of  written  instruments.  Bills  and  notes  are  in-  such  com- 
mon and  extensive  use  that  the  questions  in  relation  to  alterations 
in  them  are  more  frequently  raised  than  in  any  other  class  of 
cases.  And,  since  they  are  so  extensively  used,  and  their  validity 
is  so  generally  sustained,  it  is  of  the  utmost  importance  that  their 
credit  should  remain  unimpaired  by  any  unauthorized  alterations. 
For  the  purpose  of  showing  clearly  how  the  courts  enforce  the 
rule,  that  such  instruments  cannot  properly  be  altered,  and 
the  effects  which  result  from  an  alteration,  some  of  the  numerous 
cases  will  be  cited. 

In  relation  to  bills  and  notes,  it  is  always  an  important  inquiry 
whether  a  particular  alteration  is  a  material  one.  For,  there 
may  be  alterations  of  the  instrument  which  do  not,  in  any  man- 
ner, affect  its  validity,  nor  change  the  liability  of  the  parties 
thereto.  And  if  the  alteration  is  of  that  immaterial  character,  it 
will  not  affect  the  rights  or  liabilities  of  the  parties.  Thus,  if  the 
Wait— 114  («)  Note  467. 


906  ALTERATION   OF  BILLS  OR  NOTES. 

maker  of  a  note,  or  the  drawer  of  a  bill  makes  a  mere  memoran- 
dum under  his  name,  that  will  not  discharge  the  indorsers. 

If  a  bill  is  indorsed  iu  blank  by  the  payees,  aud  it  is  then  left 
by  them  in  the  hands  of  the  drawer,  who  transfers  it  without  the 
knowledge  of  the  indorsers,  with  the  following  words  written  by 
the  drawer  under  his  name :  "  Left  with  Mr.  B.,  (the  plaintiff,)  as 
collateral."  This  is  not  such  a  material  alteration  as  will  render 
the  bill  void  as  to  the  indorsers.  Bachellor  v.  Priest,  12  Pick.,  399. 
So  if  words  which  are  senseless  and  inoperative  are  added  which 
cannot  affect  any  one,  this  will  not  render  the  bill  or  note  invalid. 
Gfranite  E.  B.  Co.  v.  Bacon,  15  Pick.,  239.  So,  when  at  the  foot 
of  an  accommodation  bill  there  was  a  memorandum  signed  by 
the  last  indorser,  directing  the  proceeds  of  the  bill  to  be  credited 
to  the  drawer,  and,  in  a  suit  by  the  last  indorser  against  a  prior 
one,  it  appeared  that  the  memorandum  had  been  cut  off,  it  was 
held  that  the  memorandum  did  not  constitute  any  part  of  the  bill, 
and  that  its  removal  did  not  in  any  manner  affect  the  rights  of 
the  parties.  Hubbard  v.  Williamson,  5  Ired.,  397.  Words,  other 
than  indorsements  of  names,  written  upon  the  back  of  a  bill  or 
note  do  not  ordinarily  constitute  any  part  of  it,  and  therefore  an 
erasure  or  alteration  of  them  need  not  be  explained  before  pur- 
suing a  remedy  solely  connected  with  the  body  of  the  note.  Tappan 
v.  Ely,  15  Wend.,  362.  If,  however,  the  memorandum  on  the 
back  of  the  bill  or  note  is  of  such  a  character  as  to  be  incorporated 
with  the  body  of  it,  and  to  become  a  part  of  the  contract,  then 
an  alteration  or  an  erasure  of  such  memorandum  is  a  material 
alteration.  And  where  a  note  was  drawn  payable  "  with  lawful 
interest,"  and  after  it  was  signed  there  was  added  in  a  corner  of 
the  note,  words  expressing  a  different  rate  of  interest,  without  the 
assent  of  the  maker,  but  with  the  consent  of  the  holder,  this  was 
held  to  render  the  note  void.  Warrington  v.  Early,  2  Ellis  &  B., 
763.  The  figures  in  the  margin  of  the  bill  or  note  are  regarded 
as  a  mere  index  for  reference  as  to  the  amount,  and  not  as  a  part 
of  the  instrument,  and  therefore  an  alteration  of  such  figures 
will  not  impair  the  paper.  Smith  v.  Smith,  1  E.  I.,  398.  So,  where 
a  note  is  written  in  pencil  marks,  it  will  not  invalidate  the 
instrument  to  write  over  in  ink  what  was  written  with  a  pencil. 
Reed  v.  Roark,  14  Texas,  329.  If,  after  a  note  has  been  delivered 
to  the  payee,  a  particular  place  of  payment  be  inserted  therein 
by  interlineation,  without  the  maker's  consent,  he  will  be  dis- 
charged. Niagara  Dist.  Banlc  v.  Fairman,  &c,  Tool  Co..  31 
Barb.,  403 ;  Bank  of  America  v.  Woodworth,  18  Johns.,  315;  S.  C, 
19  Id.,  391 ;  White  v.  Hass,  32  Ala.,  430 ;  Oakey  v.  Wilcox,  3  How. 
Miss.,  330 ;  Burchfield  v.  Moore,  3  Ellis  &  Bla.,  683.  And  the 
rule  is  the  same  even  though  the  note  subsequently  comes  into 
the  hands  of  a  bona  fide  indorser  for  value.  Nazro  v.  Fuller  24 
Wend.,  374. 

If,  however,  the  memorandum  relating  to  the  place  of  pay- 
ment, does  not  constitute  any  part  of  the  note,  but  is  a  mere 
memorandum  for  the  convenience  of  the  maker,  or  holder,  a  differ- 
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ent  rule  prevails.  And,  therefore,  where  a  note  was  made  payable 
to  the  order  of  the  maker,  and  by  him  indorsed  in  blank,  it  was 
held  that  it  might  be  treated  as  a  note  payable  to  bearer, 
notwithstanding  there  was  a  memorandum  at  the  foot  of  it, 
indicating  a  particular  place  of  payment.  Masters  v.  Barretto,  8 
0.  B.,  433.  If  the  sum  or  amount  payable  in  a  note  is  altered 
without  the  consent  of  the  maker,  this  will  render  the  note  void. 
M ills  v.  Starr,  2  Bailey,  359  ;  Ogle  v  Graham,  2  Barr.,  132 ;  Pan- 
key  v.  Mitchell,  1  Breese,  301  ;  Rankin  v.  Blackwell,  2  Johns.  Oas., 
198;  Bailey  v.  Taylor,  11  Conn.,  531 ;  Bank  of  Commerce  v.  Union 
Bank,  3  Oomst.,  230 ;  Renman  v.  Dickinson,  5  Bing.,  183.  But 
where  a  note  was  drawn,  signed  and  indorsed  with  the  amount 
partly  in  blank,  so  that  it  read,  "  I  promise  to  pay,"  &c,  "  eight 
for  value,"  and  the  maker,  without  the  indorser's 
knowledge,  inserted  "  hundred  dollars,"  and  the  jury  found  that 
the  note  was  intended  by  the  maker  aud  indorser  to  have  been 
drawn  for  that  amount,  it  was  held  that  an  action  against  the 
indorser  could  be  sustained.  Boyd  v.  Brotherson,  10  Wend.,  93  ; 
and  see  Clute  v.  Small,  17  Wend.,  238.a 

Where  a  note  is  payable  in  goods  or  chattels,  an  alteration 
which  changes  the  articles  specified  to  others,  is  material.  It  will 
not  make  any  difference  that  the  actual  value  to  be  paid  remains 
the  same,  because  one  of  the  kinds  of  articles  may  be  much  more 
easily  and  readily  obtained  than  the  other.  And  where  a  note 
was  payable  in  "merchantable  neat  stock"  and  the  note  was 
altered  by  inserting  the  word  "  young  "  after  merchantable,  this 
was  held  to  vitiate  the  note.  Martendale  v.  Follet,  1  N".  H.,  95. 

So,  where  a  note  is  payable  with  interest  from  a  specified  date, 
any  alteration  or  erasure  of  the  words  fixing  the  time  for  paying 
interest,  or  changing  the  rate  of  interest,  is  material  and  will 
avoid  the  note.  Brown  v.  Jones,  3  Port.  Ala.,  420 ;  Lubbering  v. 
Kohlbrecher,  22  Misso.,  596  ;  Whitmer  v.  Frye,  10  Id.,  348  ;  Trigg 
v.  Taylor,  27  Id.,  245 ;  Waterman  v.  Vose,  43  Maine,  504.  Such 
an  alteration,  though  material,  is  binding  if  done  with  the  consent 
of  the  maker,  or  indorser,  or  other  party  to  be  charged  on  the 
instrument.  Sutton  v.  Toomer,  7  Barn.  &  Cress.,  416;  Warrington 
v.  Early,  2  Ellis  &  Bla.,  763. 

So  an  alteration  in  the  time  of  payment  is  material.  Master  v. 
Miller,  4  Term  R.,  320  ;  Baton  v.  Winter,  1  Taunt.,  420 ;  Alder- 
son  v.  Langdale,  3  B.  &  Ad.,  660  ;  Knight  v.  Clements,  8  Ad.  &  E., 
215 ;  Atkinson  v.  Hawdon,  2  Id.,  628  ;  Clifford  v.  Parker,  2  Man. 
&  Grang.,  909 ;  Upstone  v.  Merchant,  2  Barn.  &  Cress.,  10  ;  Wil- 
liams v.  Jarrett,  5  B.  &  Ad.,  32. 

It  is  of  no  consequence  what  the  change  is  which  is  effected, 
whether  it  varies  the  day  specified  for  maturity,  by  changing  the 
date  to  an  earlier  or  a  later  period,  and  thus  making  the  instru- 
ment fall  due  later  or  earlier  than  was  agreed,  or  whether  it  alters 
the  time  of  payment  in  any  other  manner.  ISTor  will  it  make  any 
difference,  that  by  the  alteration  the  maker  is  apparently  bene- 
fited.   An  alteration  by  which  the  time  of  payment  is  retarded  or 

(o)  Notes  468,  185. 
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postponed  is  as  fatal  as  one  by  which  it  is  shortened,  and  equally 
vitiates  the  note,  even  in  the  hands  of  an  innocent  indorsee  for 
value.  Bathe  v.  Taylor,  15  East,  412  ;  Bank  of  IT.  S.  v.  Russel,  3 
Yeates,  391 ;  Miller  v.  Qilleland,  19  Penn.  State,  119  ;  Heffner  v. 
Wenrieh,  32  Id.,  423  ;  Lisle  v.  Rogers,  18  B.  Mon.,  528. 

The  reason  why  such  an  alteration  is  material  is,  that  if  the 
day  of  payment  is  accelerated,  the  debtor  loses  a  part  of  the 
sum  for  which  he  stipulated,  and  if  the  note  carries  interest,  that 
is  affected  ;  if  it  is  retarded  the  bar  of  the  statute  of  limitations, 
or  the  presumption  of  payment,  is  also  postponed.  And  besides 
that,  the  date  of  a  note  payable  a  certain  time  after  date  is  mate- 
rial, and  hence  an  alteration  therein  destroys  the  identity  of  the 
note.  But  whether  the  alteration  is  beneficial  or  prejudicial,  the 
alteration  makes  the  note  different  from  that  made  by  the  pro- 
misor, and  he  may  say,  I  never  entered  into  this  agreement,  and 
thus  discharge  himself  from  all  obligations. 

But  an  alteration  of  the  date  of  a  promissory  note,  made  by  the 
agent  of  the  maker,  under  an  erroneous  belief  that  he  had  authority 
to  do  so,  does  not  render  the  note  void,  although  done  in  the  pre- 
sence of  the  plaintiff,  and  in  the  absence  of  the  defendant,  where 
there  is  no  evidence  of  a  fraudulent  intent  on  the  part  of  the  agent, 
or  of  the  plaintiff.   Tan  Brunt  v.  Eoff,  35  Barb.,  501. 

Adding  a  seal  to  the  signature  of  the  promisor  is  a  material 
alteration,  because  it  changes  a  simple  note  of  hand  to  a  specialty, 
which  is  binding  on  the  maker,  although  executed  without  ade- 
quate consideration,  and  it  therefore  relieves  the  plaintiff  from 
proving  the  consideration  when  the  onus  of  that  proof  might 
otherwise  be  shifted  on  him.  Davidson  v.  Cooper,  13  Mees.  & 
Wels.,  343;  IT.  S.  v.  Linn,  1  How.,  104;  Biery  v.  Haines,  5 
Whart.,  563. 

Adding  the  name  of  an  other  drawer  or  maker  to  a  bill  or  note 
is  a  material  alteration,  such  as  will  discharge  the  original  parties 
not  consenting  thereto.  And  when  one  person  signs  a  joint  and 
several  note  with  an  other,  as  surety,  and  a  third  name  is  after- 
wards added  as  surety,  without  the  consent  of  the  first  surety, 
the  note  will  be  vitiated  as  to  him,  and  he  will  be  discharged. 
Gardner  v.  Walsh,  5  Ellis  &  B.,  82.  So,  where  the  payee  of  a 
note,  before  its  maturity,  transferred  it  to  an  other,  and  for  the 
purpose  of  giving  his  own  personal  security  to  the  purchaser,  and 
without  any  fraudulent  intent,  wrote  his  own  name  under  the 
names  of  the  makers,  but  adding  to  his  own  name  the  word 
"surety,"  this  was  held  to  be  a  material  alteration  of  the  note 
which  rendered  it  void  as  to  the  makers.  Chappell  v.  Spencer,  23 
Barb.,  584.a  But  see  McCaughey  v.  Smith,  13  E.  P.  Smith,  39.* 

As  the  addition  of  names  to  a  bill  or  note  is  prohibited,  after 
delivery  thereof,  unless  by  consent,  so  on  the  other  hand  the  law 
does  not  permit  an  alteration  by  erasing  the  name  of  one  of  the 
makers,  or  by  the  substitution  of  any  other  name  in  its  place ; 
and  every  such  unauthorized  alteration  will  discharge  the  other 
makers  of  the  note.  Cumberland  Bank  v.  Rail,  1  Halst.,  215 

*  See  Vol.  n,  976,  and  oases  cited,      (a)  McVeam.  v.  Scott,  46  Barb.,  379. 
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Smith  v.  Weld,  2  Barr.,  54;  Davis  v.  Coleman,  7  Ired.,  424;  State 
v.  Polke,  7  Blackf.,  27;  Richmond  Manuf.  Co.  v.  Davis,  Id.,  412  ; 
Mason  v.  Bradley,  11  Mees.  &  Wels.,  590 ;  Gillett  v.  Sweat,  1  Gil- 
man,  475. 

But  the  erasure  of  a  surety's  name,  by  an  agreement  between 
the  surety  and  the  payee  of  the  note,  has  been  held  not  to  be 
such  an  alteration  as  discharges  the  principal,  for  the  liability  of 
the  surety  is  accessory  to  that  of  the  principal,  and  not  joint 
with  him,  and  the  beneficiary  of  his  obligation  is  the  creditor, 
and  not  the  principal;  and  therefore  if  the  creditor  discharges 
the  surety,  the  principal  cannot  object.  Broughton  v.  West,  8  Ga., 
248 ;  Huntington  v.  Finch,  3  Ohio  State,  445 ;  People  v.  Call,  1 
Denio,  120. 

But  an  alteration  of  a  joint  and  several  note  to  one  which  is  joint, 
or  a  change  of  a  joint  note  to  a  joint  and  several  one,  will  destroy 
the  validity  of  the  note.  Clerk  v.  Blackstock,  Holt.  N.  P.,  474; 
Humphreys  v.  Quillow,  13  N.  H.,  385 ;  Hemmenway  v.  Stone,  7 
Mass.,  58 ;  Perring  v.  Hone,  4  Bing.,  28 ;  2  Oarr.  &  Payne,  401. 

The  right  of  a  surety  to  be  protected  against  alterations  in  his 
contract  is  guarded  with  the  greatest  care.  And  where  a  surety 
has  signed  an  accommodation  note  for  an  other  person's  benefit, 
and  the  note  is  full  in  form  as  to  sum,  time  of  payment,  place 
where  payable,  and  the  like,  his  liability  is  limited  by  the  terms 
of  his  contract,  and  any  addition  or  alteration  as  to  the  time  or 
place  of  payment,  or  the  addition  of  the  words  "  with  interest," 
or  the  like,  will  invalidate  the  paper.  Woodworih  v.  Bank  of 
America,  19  Johns.,  391 ;  Waterman  v.  Tose,  43  Maine,  504 ;  Lisle 
v.  Rogers,  18  B.  Mon.,  528.  So  where  a  note,  payable  with  inter- 
est, and  executed  by  a  surety,  was  after  the  execution  thereof  by 
agreement  between  the  principal  and  the  payee,  but  without  the 
knowledge  or  assent  of  the  surety,  altered  by  an  addition  thereto, 
making  the  interest  payable  semi-annually,  it  was  held  that  this 
was  a  material  alteration,  which  rendered  the  instrument  void  as 
against  the  surety.  Dewey  v.  Reed,  40  Barb.,  16.  So  the  substitu- 
tion of  a  particular  consideration  in  the  place  of  the  usual  words 
"  for  value  received  "  will  have  the  same  effect.  Knill  v.  Williams, 
10  Bast,  431. 

So  an  interlineation  of  the  words  "  or  order,"  or  the  words  "or 
bearer"  in  a  promissory  note  will  render  it  void,  even  in  the 
hands  of  an  innocent  holder,  because  such  words  would  render  a 
note  negotiable  when  it  was  not  so  without  them.  Bruce  v.  West- 
cott,  3  Barb.,  374 ;  Johnson  v.  Bank  of  IT.  S.,  2  B.  Mon.,  310 ; 
Pepoon  v.  Stagg,  1  Nott  &  McOord,  102 ;  Scott  v.  Walker,  Dudley, 
Ga.,  243. 

If  a  blank  space  is  left  in  a  promissory  note  for  the  insertion  of 
words  of  negotiability,  the  filling  up  of  such  blank  will  not  vitiate 
the  note,  because  the  intentional  leaving  of  such  a  blank  space 
for  that  purpose  is  equivalent  to  an  authority  to  fill  it  up.  Clute 
v.  Small,  17  Wend.,  238,  243;  Kershaw  v.  Cox,,  3  Esp.,  246;  and 
see  Cariss  v.  Tattersall,  2  Man.  &  Grang.,  890 
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But  if  a  note  is  perfect  when  delivered,  no  alteration  can  be 
made  except  by  consent ;  and  therefore,  since  a  non-negotiable 
note  is  as  complete  as  any  other,  the  law  will  not  imply  an 
authority  to  the  holder  to  make  it  negotiable.  Bruce  v.  Westcott, 
3  Barb.,  374. 

If  the  maker  of  a  note  or  the  drawer  of  a  bill  consents  to  an 
alteration  of  the  instrument  after  its  delivery,  that  will  render  it 
as  valid  an  alteration  as  in  the  case  of  the  alteration  of  any  other 
instrument.  Ante,  903.  If  there  are  two  signers  to  a  note,  and 
one  of  them  consents  to  an  alteration  of  it,  and  it  is  accordingly 
altered,  the  party  consenting  will  be  bound,  while  the  other  party 
will  be  discharged.  Broughton  v.  Fuller,  9  Vt.,  373;  Sweeting  v. 
Halse,  9  Bain.  &  Cress.,  365;  Sutton  v.  Toomer,  7  Id.,  416  ;  Downes 
v.  Richardson,  5  Barn.  &  Aid,  674;  Paton  v.  Winter,  1  Taunt,  420; 
People  v.  Call,  1  Denio,  120.  The  question  of  consent  is  always 
a  question  of  fact  for  the  jury,  or  for  a  justice  sitting  in  their  place. 

Words  which  the  law  would  supply  or  annul  may  be  added  to 
a  bill  or  note,  and  yet  not  constitute  a  material  alteration.  Thus, 
if  a  bill  is  made  payable  on  a  specified  day  "  in  the  of  our  Lord, 
1805,"  omitting  the  word  year,  this  may  be  supplied.  Waugh  v. 
Bussell,  5  Taunt.,  707  ;  S.  C,  1  Marsh,  214 ;  Kincannon  v.  Carroll, 
9  Yerg.,  11;  Blair  v.  Bank  of  Term.,  11  Humph.,  84;  Hale  v. 
Buss,  1  Greenl.,  334. 

So  mistakes  in  a  bill  or  note  may  be  corrected,  and  the  altera- 
tion will  not  vitiate ;  and,  therefore,  the  insertion  of  either  words 
or  figures  which  have  been  left  out  by  mistake,  is  no  defense. 
And  where  a  bill  was  payable  "  twenty-four  after  date,"  it  was 
held  that  the  word  "  months"  might  be  inserted  by  the  holder  of 
the  bill,  without  impairing  the  validity  of  the  instrument.  Conner 
v.  Bouth,  7  How.  Miss.,  176.  So,  when  a  note  is  intended  to  be 
made  for  eight  hundred  dollars,  and  is  indorsed  by  the  payee  for 
the  maker's  accommodation,  and  by  mistake  the  words  "  hundred 
dollars"  are  omitted,  the  maker,  without  the  indorser's  consent, 
may  lawfully  insert  them.  Boyd  v.  Brotherson,  10  Wend.,  93. 
What  words  were  intended  to  be  inserted  is,  of  course,  a  question 
of  fact  upon  the  evidence.  But  when  the  evidence  shows  that 
the  proper  words  were  inserted,  that  will  be  sufficient. 

Alterations,  oy  whom  made.]  This  rule,  which  prohibits  the  altera- 
tion of  written  instruments,  was  intended  to  prevent  fraud  and 
fraudulent  practices.  And,  therefore,  where  the  holder  of  a  bill 
or  note  intentionally  alters  it  in  a  material  part,  he  avoids  the 
security  and  loses  all  remedy  upon  it.  And  the  same  rule  prevails 
as  to  other  written  instruments  whether  sealed  or  unsealed.  But 
an  alteration  by  accident,  mistake,  or  by  the  act  of  a  stranger, 
after  the  right  of  the  party  upon  the  bill  or  note  is  complete,  will 
not  prevent  his  recovering  upon  it.  An  alteration  in  the  date  of 
a  promissory  note,  made  by  an  agent  of  the  maker,  under  the 
erroneous  supposition  that  he  had  authority  to  make  such  altera- 
tion, when  in  fact  he  had  not,  will  not  render  such  note  void,  in 
the  absence  of  proof  of  a  fraudulent  intent  in  doing  the  act. 
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Tan  Brunt  v.  Eoff,  35  Barb.,  501.  An  instrument  which  is  muti- 
lated by  a  stranger  is  not  thereby  avoided,  but  an  action  may  still 
be  maintained  upon  it,  and  where  an  instrument  is  lodged  in  the 
hands  of  a  third  person  for  the  benefit  of  both  parties,  it  will  not 
be  destroyed  from  the  fact  that  such  third  party  tore  off  the  seals 
by  mistake.  Rees  v.  Overbaugh,  6  Oow.,  746.  So  where  an  award 
had  been  made  under  the  hand  of  an  umpire,  and  ready  for 
delivery,  pursuant  to  the  terms  of  reference,  of  which  notice  had 
been  given  to  the  parties,  it  was  held  that  an  alteration  of  the 
terms  of  the  award  by  the  umpire,  by  drawing  his  pen  through 
the  sum  of  £51,  and  inserting  in  lieu  thereof  the  sum  of  £66, 
but  leaving  the  original  figures  still  legible,  was  void  for  the 
larger  sum,  but  it  was  also  held  that  the  award  was  good  for  the 
original  sum,  because  the  alteration  was  made  by  a  mere  stranger, 
without  the  privity  or  consent  of  the  party  interested.  Henfree  v. 
Bromley,  6  East,  309;  and  see  Jackson  v.  Malin,  15  Johns.,  293; 
Malin  v.  Malin,  1  Wend.,  625,  659. 

And  it  is  a  general  rule  that  any  alteration  which  may  be  made 
by  the  defendant,  or  by  some  third  party,  without  the  plaintiff's 
consent,  and  while  the  instrument  was  out  of  his  hands,  will  not 
have  any  effect,  but  the  contract  will  remain  as  it  originally  stood, 
provided  the  nature  and  extent  of  the  alteration  can  be  clearly 
ascertained,  and  it  can  be  seen  what  the  contract  was  at  the  time 
when  it  was  executed.  Waugh  v.  Bussell,  5  Taunt ,  710 ;  Hemming 
v.  Tr'enery,  9  Ad.  &  E.,  934 ;  Henfree  v.  Bromley,  6  East,  310 ; 
Baper  v.  BirTtbeck,  15  East,  17  ;  Waring  v.  Smyth,  2  Barb.  Oh., 
119. 

The  cases  which  have  been  already  cited  clearly  show  that  it  is  a 
material  alteration  alone  that  affects  the  validity  of  written  instru- 
ments. And  where  the  alteration  is  such  that  it  does  not  in  any 
manner  affect  the  legal  effect  or  the  validity  of  the  instrument, 
the  alteration  will  be  harmless.  There  are  so  few  cases  of  this 
character,  however,  that  no  prudent  person  will  risk  the  validity 
of  the  entire  instrument  by  making  any  alterations. 

Presumption  as  to  the  time  when  alteration  ivas  made.]  There  are 
few  questions  which  have  been  left  in  greater  doubt  by  the  deci- 
sions than  that  relating  to  the  burden  of  proof  in  the  case  of 
altered  instruments.  And  even  now  it  is  difficult  to  declare  with 
entire  certainty  what  the  true  rule, is,  when  an  instrument  is 
offered  in  evidence,  which  shows  clearly  on  its  face  that  it  has 
been  at  some  time  altered,  but  there  is  no  evidence  to  show 
whether  it  was  done  before  or  after  the  execution  and  delivery  of 
the  instrument.  Some  cases  hold  that  the  plaintiff  is  bound  to 
explain  or  account  for  the  alteration  before  he  can  recover,  if  the 
alteration  is  suspicious  and  for  the  benefit  of  the  holder.  So  other 
cases  declare  that  where  there  is  an  alteration  which  is  not  valid, 
the  first  presumption  is  that  the  alteration  was  made  afterwards. 
While  still  other  cases  assert,  that  when  the  alteration  is  against 
the  interest  of  the  party  who  appears  to  have  made  it,  or  who 
claims  unc"er  the  instrument,  or  where  the  alteration  is  immate- 
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rial,  or  where  there  are  other  circumstances  which  rebut  the 
presumption  of  alteration,  the  whole  question  is  one  for  a  jury, 
or  the  justice  as  a  question  of  fact. 

The  cases  upon  such  questions  will  be  found  collected  in  1 
Smith's  Lead.  Oases,  458,  &c,  in  a  note  to  Master  v.  Miller;  and 
in  2  Parsons  on  Notes  and  Bills,  576,  577,  578,  579,  and  notes. 
A  few  of  the  cases  decided  in  this  state  will  show  how  much  is 
settled  law  here. 

There  is  no  principle  of  the  common  law  which  requires  a  deed 
or  other  instrument  to  be  written  throughout  with  the  same  col- 
ored ink.  The  fact  that  ink  of  different  colors  is  used,  may  or 
may  not  afford  evidence  of  a  fraudulent  alteration  of  an  instru- 
ment. It  may  often  be  an  important  item  of  evidence  on  that 
question.  And  it  may  be  consistent  with  the  utmost  honesty. 
There  is  nothing  in  the  fact,  considered  in  itself,  which  will 
require  the  court  to  exclude  the  instrument  for  that  reason,  as  a 
matter  of  law,  though  it  may  be  a  proper  matter  for  the  consid- 
eration of  the  jury,  in  connection  with  the  other  facts  in  the  case, 
on  the  question  of  a  fraudulent  alteration.  Smith  v.  McGowan, 
■6  Barb.,  404,  406. 

The  fact  that  the  name  of  the  grantee  in  an  assignment  of  a 
lease  is  writteD  upon  an  erasure  of  another  name,  does  not  of 
itself  render  the  assignment  a  nullity  ;  nor  is  it  prima  facie  evi- 
dence of  th<-  invalidity  of  the  assignment.  lb.  But  the  existence 
of  an  erasure  in  a  material  part  of  a  deed,  or  other  instrument,  is 
a  suspicious  circumstance,  requiring  explanation  on  the  part  of 
the  party  producing  it ;  and  it  is  the  province  of  the  jury  to  deter- 
mine whether  the  explanation  given  is  satisfactory.  lb.  The 
defendant  cannot  properly  object  to  the  admission  of  the  deed  or 
other  instrument  for  any  purpose ;  on  the  ground  that  writing 
the  name  of  the  grantee  upon  such  erasure,  made  the  instrument 
a  nullity  ;  because  the  order  of  proof  on  the  trial  is  a  matter  of 
discretion  with  the  court,  which  may  determine  whether  the  deed 
or  the  explanation  shall  be  first  given  in  evidence.  lb. 

When  nothing  appears  but  the  mere  fact  of  an  erasure  or  inter- 
lineation in  a  material  part  of  the  deed,  of  which  no  notice  is  taken 
at  the  time  of  the  execution,  it  is  a  suspicious  circumstance, 
which  requires  some  explanation  on  the  part  of  the  plaintiff;  but 
whether  the  explanation  given  is  satisfactory  or  not,  is  for  the 
jury  to  determine.  Jackson  v.  Osborne,  2  Wend.,  555,  559. 

There  is  no  presumption  and  no  rule  of  law  which  authorizes  a 
court  or  jury  to  infer  that  an  instrument  has  been  altered,  or  that 
it  does  not  appear  in  the  same  form  that  it  was  when  it  was  exe- 
cuted, from  the  mere  fact  that  the  body  of  the  instrument,  or  of 
an  indorsement,  is  not  in  the  handwriting  of  the  signer.  Small  v. 
Sloan,  1  Bosw.,  352. 

But  when  circumstances  of  suspicion  are  proved,  the  party 
claiming  under  the  paper  may,  properly,  be  required  to  satisfy  a 
jury  that  it  was  signed  in  the  form  in  which  it  appears ;  but  in 
all  other  cases,  the  plaintiff  is  merely  bound  to  prove  the  signa- 
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ture  of  the  defendant,  which  is  sufficient  prima  facie  evidence 
that  he  assumed  the  obligation  imported  by  the  instrument.  lb. 

In  the  case  of  Maybee  v.  Sniffen,  2  E.  D.  Smith,  1, 10,  the  deci- 
sions were  carefully  and  fully  reviewed,  and  the  result  thus 
summed  up  by  Woodruff,  J. :  "  In  this  conflict  of  opinion,  it 
appears  to  me  that  the  sensible  rule,  and  the  rule  most  in  accord- 
ance with  the  decisions  of  our  own  state  is,  that  the  instrument, 
with  all  the  circumstances  of  its  history^  its  nature,  the  appear- 
ance of  the  alteration,  the  possible  or  probable  motives  to  the 
alteration  or  against  it,  and  its  effect  upon  the  parties  respectively, 
ought  to  be  submitted  to  the  jury;  and  that  the  court  cannot 
presume,  from  the  mere  fact  that  an  alteration  on  the  face  of  the 
instrument  (whether  under  seal  or  otherwise),  that  it  was  made 
after  the  signing."  And  see  Tillou  v.  Clinton  &  Essex  Mut.  Ins. 
Co.,  7  Barb.,  564;  Newell  v.  Salmons,  22  Barb.,  647;  Waring  v. 
Smyth,  2  Barb.  Oh.,  119 ;  Acker  v.  Ledyard,  8  Barb.,  514. 

There  may  be  instances  in  which  it  may  be  material  which 
party  assumes  the  burden  of  proof,  but  in  this  state,  where  all 
the  parties  may  be  witnesses,  the  determination  of  the  rule,  by 
making  it  a  question  of  fact  for  the  jury,  is  perhaps  as  just  as  any. 

If  the  plaintiff  produces,  and  seeks  to  recover,  upon  an  instru- 
ment which  has  evidently  been  altered  at  some  time,  any  rule 
which  imposes  an  explanation  upon  his  part,  is  founded  on  a  pre- 
sumption that  he  has  been  guilty  of  a  crime,  or  at  least  of  a  fraud, 
or  that  he  is  cognizant  of  it;  and  such  a  presumption  violates 
one  of  the  first  principles  of  the  law,  which  is  that  innocence  is 
to  be  presumed  until  guilt  is  proved.  And  if  the  whole  question 
is  left  to  the  jury,  the  practical  effect  must  be  the  same  as  though 
left  with  the  court. 

No  plaintiff  would  fail  to  explain  the  matter  to  a  jury  to  their 
satisfaction,  if  in  his  power  to  do  so,  since  he  would  stand  a 
chance  of  failing  in  the  action  in  the  absence  of  such  explanation. 
And,  on  the  other  hand,  the  defendant  would  prove  the  alteration 
if  possible,  since  that  would  establish  as  a,  fact  that  which  he 
claims  to  improve  to  his  advantage  as  a  presumption. 

It  is  one  of  the  most  common  occurrences  of  our  daily  expe- 
rience to  see  writings  which  have  erasures  and  interlineations, 
which  were  innocently  and  legally  made,  while  it  is  but  occa- 
sionally that  a  fraudulent  alteration  is  even  alleged,  and  therefore 
the  presumption  as  a  presumption  of  fact  would  naturally  be  in 
favor  of  the  fairness  and  innocence  of  the  alteration.  But  whether 
that  be  so  or  not,  the  whole  matter  is  a  mere  question  of  fact, 
except  so  far  as  it  relates  to  the  matter  of  where  the  burden  of 
proof  lies.  And  when  it  is  settled  that  the  whole  matter  is  a 
question  for  the  jury  on  such  evidence  as  may  be  given,  the  rule 
of  practice  will  be  certain,  while  the  question  of  fact  will  he  sub- 
mitted to  a  proper  tribunal  for  its  final  decision." 

(a)  Artisans'  Bank  v.  Backus,  31  How.,  242. 
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SECTION  X 

ILLEGALITY   OF    CONTRACT. 

General  principles.]  That  illegality  in  a  contract  will  render  it 
void  is  as  clearly  settled  as  any  rule  of  law  can  be.  And  where 
the  law  declares  that  any  particular  contract  is  void  it  must  of 
necessity  refuse  all  assistance  in  aid  of  its  enforcement,  for  it 
would  be  extremely  inconsistent  to  hold  a  contract  entirely  illegal 
and  void,  and  then  enforce  its  performance,  or  give  damages  for 
its  non-performance.  And,  consequently,  the  law  does  not  only 
excuse  a  party  from  performing  a  contract  which  was  illegal  when 
it  was  made,  but  it  also  excuses  a  party  from  performing  a  con- 
tract which  was  legal  when  made,  but  which  has  become  illegal 
in  consequence  of  a  subsequent  act  of  the  legislature;  and  so, 
where  one  covenants  not  to  do  a  thing  which  it  was  lawful  for 
him  to  do  at  the  time  of  promising,  and  an  act  of  the  legislature 
afterwards  is  passed  which  compels  him  to  do  it,  this  act  will 
repeal  the  covenant  and  excuse  his  subsequent  acts  which  are 
done  in  pursuance  of  the  act  of  the  legislature.  Presb.  Church  v. 
City  of  N.  T.,  5  Cow.,  538. 

Whenever  a  contract  has  been  entered  into  for  the  performance 
of  an  immoral  act,  or  an  act  which  is  contrary  to  the  provisions 
of  an  act  of  the  legislature  or  to  the  public  policy  of  the  common 
law,  the  courts  will  not  lend  their  assistance  for  the  enforcement 
of  the  contract,  whether  it  be  a  simple  contract  or  even  a  contract 
under  seal.  Forsythe  v.  State,  6  Ham.,  21 ;  Toler  v.  Armstrong, 
11  Wheat.,  258 ;  Scudder  v.  Andretvs,  2  McLean,  464 ;  Spalding  v. 
Preston,  21  Verm.,  9  ;  Merrick  v.  Trustees,  8  Gill.,  59. 

So,  where  from  the  plaintiff's  own  statement  of  his  case  or 
otherwise,  the  cause  of  action  appears  to  arise  ex  turpi  causa, 
or  the  transgression  of  a  positive  law  of  this  country,  then  the 
courts  will  refuse  their  assistance  in  enforcing  such  claim  by  action. 
Holman  v.  Johnson,  1  Oowp.,  341 ;  Fivaz  v.  Nichols,  2  0.  B.,  501. 
If  the  illegality  appears  upon  the  face  of  the  contract,  no  proof 
of  illegality  will  be  wanting,  and  the  action  thereon  will  at  once 
fail ;  but  if  such  illegality  does  not  so  appear  on  the  face  of  the 
instrument,  it  may  still  be  shown,  through  the  medium  of  parol  or 
oral  testimony,  whether  the  contract  be  under  seal  or  a  mere  simple 
unsealed  written  agreement.  Broivn  v.  Brown,  34  Barb.,  533.  But 
whenever  the  act  which  is  the  subject  of  the  contract  may,  accord- 
ing to  the  circnmstances,  be  lawful  or  unlawful,  it  will  not  be 
presumed  that  the  contract  was  to  do  the  unlawful  act.  lb.;  and  see 
Lewis  v.  Davison,  4  Mees.  &  Wels.,  654,  657,  per  Abingbe,  0.  B. 
Illegality  is  never  presumed  ;  on  the  contrary,  every  thing  must 
be  presumed  to  have  been  legally  done  till  the  contrary  be  proved. 
Bennett  v.  Clough,  1  B.  &  Aid.,  463.  But  when  illegality  is  shown, 
that  will  invalidate  the  transaction,  and  therefore  all  bonds, 
agreements  and  guarantees  to  indemnify  persons  against  the  con- 
sequences of  their  illegal  acts  are  absolutely  null  and  void, 
whether  the  parties  giving  the  bond  of  indemnity  did  or  did  not 
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know  of  the  illegality  of  the  transaction.  Duvergier  v.  Felloivs, 
10  Barn.  &  Oress.,  826 ;  Ives  v.  Jones,  3  Ired.,  538.  But  when 
the  act  to  be  done  is  a  mere  private  trespass,  as  in  the  case  of  a 
levy  on  goods  by  an  officer,  and  the  promisee  did  not  know  the 
act  to  be  a  trespass  at  the  time  of  accepting  the  bond  or  of  doing 
the  act,  such  bond  of  indemnity  will  be  valid.  Coventry  v.  Barton, 
17  Johns.,  142  ;  Stone  v.  Hooker,  9  Oow.,  154 ;  and  see  ante,  123. 

But  a  bond  to  indemnify  a  man  against  the  consequences  of 
publishing  a  libel  would  be  void.  Shackell  v.  Rosier,  2  Bing.  N". 
0.,  634.  So  of  a  bond  given  to  a  sheriff  or  constable  to  indemnify 
him  against  the  consequences  of  permitting  his  prisoner  to  go  at 
large,  or  for  committing  any  other  breach  of  duty.  Featherston  v. 
Hutchinson,  Oro.  Eliz.,  199  ;  Morris  v.  Chapman,  Jones,  24  ;  Hod- 
son  v.  Wilkins,  7  Greenl.,  114 ;  Ayer  v.  Hutchins,  4  Mass.,  370 ; 
Churchill  v.  PerMns,  5  Mass.,  541.  So  of  a  promise  to  pay  a  man 
a  sum  of  money  "  in  consideration  that  he  will  beat  another  out 
of  such  a  close.  Allen  v.  Rescous,  2  Lev.,  174 ;  or  of  a  promise  to 
save  him  harmless  if  he  will  confine  and  imprison  an  other  person. 
Fletcher  v.  Harcot,  2  Hut.,  55. 

Contract  in  restraint  of  trade.]  Among  those  contracts  which 
from  a  very  early  date  have  been  held  void  by  the  principles  of 
the  common  law,  none  are  more  familiar  than  those  relating  to 
restraints  of  trade.  And  it  is  a  general  rule,  most  conclusively 
established,  that  a  bond,  covenant  or  agreement  for  a  total 
restraint  of  trade,  or  of  trade  generally,  is  illegal  and  void,  though 
it  is  equally  well  settled  that  a  contract  for  a  partial  restraint  of 
trade  may  be  valid,  if  founded  upon  an  actual  bona  fide  considera- 
tion, and  provided,  also,  that  an  unreasonable  degree  of  restriction 
is  not  imposed.  The  law  favors  trade,  and  therefore  any  contract 
for  the  total  restraint  of  trade  will  be  absolutely  void.  Contracts 
in  partial  restraint  of  trade,  if  nothing  more  appears,  are  pre- 
sumed to  be  bad ;  but  if  the  circumstances  of  the  transaction  are 
set  forth  they  may  be  sufficient  to  rebut  that  presumption,  and 
from  those  circumstances  the  court  will  determine  whether  the 
particular  contract  submitted  for  consideration  is  valid  or  not. 
And  therefore  if  there  be  a  stipulation,  even  in  an  instrument 
under  seal,  that  a  trade  or  profession  shall  not  be  carried  on  in  a 
particular  place,  and  there  are  no  recitals  in  the  deed  nor  any 
averments  in  the  pleadings,  showing  circumstances  which  render 
such  a  contract  reasonable,  the  contract  is  void.  But  if  there 
are  circumstances  recited  in  the  instrument,  or  if  they  appear 
by  proper  averments  it  will  then  be  a  question  for  the  court  to 
determine  whether  the  contract  in  question  is  reasonable  or  not; 
and  the  true  test  is  whether  or  not  the  contract  is  prejudicial  to 
the  public  interest,  for  it  is  upon  grounds  of  public  policy  alone 
that  these  contracts  are  upheld  or  avoided.  When  contracts  for 
the  partial  restraint  of  trade  are  upheld  it  is  not  because  they  are 
advantageous  to  the  individual  with  whom  the  contract  is  made, 
and  a  sacrifice  pro  tanto  of  the  rights  of  the  community,  but 
because  it  is  for  the  benefit  of  the  public  at  large  that  they  should 
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be  enforced.  Many  of  these  partial  restraints  on  trade  are  per- 
fectly consistent  with  public  convenience  and  the  general  interest, 
and  they  have  therefore  been  supported ;  such  is  the  case  of  dis- 
posing of  a  shop  or  a  store  in  a  particular  place,  with  a  contract 
on  the  part  of  the  vendor  not  to  carry  on  a  trade  or  business  in 
the  same  place.  This  is  in  effect  the  sale  of  a  good  will,  and 
offers  encouragement  to  trade  by  allowing  a  party  to  dispose  of 
all  the  fruits  of  his  industry,  and  such  a  contract  is  valid.  Prugneli 
v.  Gosse,  Aleyn,  67  ;  Broad  v.  Jolliffe,  Oro.  Jac,  596 ;  Jelliet  v. 
Broad,  Noy,  98.a 

So,  too,  there  is  a  frequent  class  of  cases  in  which  a  tradesman, 
manufacturer,  or  professional  person  agrees  to  take  a  clerk  or 
servant  into  his  employment,  upon  an  agreement  by  the  clerk 
or  servant  that  he  will  not  carry  on  the  same  trade,  profession  or 
business  within  certain  specified  limits.  In  such  a  case  the  public 
derives  an  advantage  from  the  enforcement  of  such  a  contract, 
because  the  employer  is  then  free  to  select  able  assistants  whom 
he  may-instruct,  and  to  whom  he  may  communicate  the  secrets 
of  his  trade,  or  the  results  of  his  skill  and  experience  without  any 
fear  that  such  clerk  or  servant  will  afterwards  become  a  rival  in 
his  business. 

Such  being  the  general  reasoning  now  recognized  with  regard 
to  contracts  in  partial  restraint  of  trade,  the  next  inquiry  will  be 
as  to  the  conditions  essential  to  their  validity  ;  that  is,  under  what 
circumstances  such  contracts  will  be  deemed  fair  and  reasonable 
by  the  courts. 

In  the  first  place  every  contract  in  restraint  of  trade  must  have 
some  legal  consideration  to  support  it.  If  there  is  no  consideration 
whatever  for  it,  or  if  the  consideration  is  of  no  real  value  the 
contract  will  be  regarded  either  as  a  fraud  upon  the  rights  of 
the  party  restrained,  or  as  a  mere  voluntary  contract,  a  nudum 
factum,  and  therefore  void.  The  court,  however,  will  not  inquire 
into  the  adequacy  of  the  consideration.  Hitchcock  v.  Colter,  6  Ad. 
&  E.,  438  ;  Sainter  v.  Ferguson,  7  0.  B.,  730.  The  court  can  have 
no  judicial  perception  of  the  ratio  of  the  consideration  to  the 
restriction,  and  if  there  was  a  legal  consideration  of  value  pass- 
ing to  the  contractor,  the  contract  will  be  enforced  without  reference 
to  the  amount  of  that  value.  lb.;  Tallis  v.  Tallis,  1  El.  &  B.,  410. 

If  the  restraint  of  trade  contemplated  by  the  agreement  between 
the  parties  be  unreasonable,  such  agreement  is  void  altogether ; 
if  not,  it  is  lawful,  the  only  question  being  whether  there  is  a  con- 
sideration to  support  it,  and  the  court  will  not  inquire  into  the 
adequacy  of  the  consideration,  but  will  leave  the  parties  to  make 
the  bargain  for  themselves.  Pilkington  v.  Scott,  15  Mees.  &  Wels., 
660 ;  Beg.  v.  Welsh,  2  El.  &  B.,  363 ;  Hartley  v.  Cummings,  5  0. 
B.,  247.  Assuming  that  there  is  some  consideration  to  support 
an  agreement  in  restraint  of  trade,  the  reasonableness  and  the 
validity  of  the  contract  will  have  to  be  determined  mainly  b\ 
reference  to  the  degree  of  restraint  which  it  seeks  to  impose  and 

(a)  Note  469. 
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which  may  be  considered  in  regard,  as  well  to  its  duration,  as  to 
the  superficial  area  over  which  it  is  intended  to  be  operative. 

In  regard  to  the  duration  of  the  restriction,  it  is  now  settled 
that  it  may  continue  during  the  life  of  the  contractor,  and  that 
it  is  limited  neither  to  the  period  during  which  the  contractor 
may  carry  on  his  business,  nor  even  to  the  term  of  his  life.  Hitch- 
cock v.  Ooker,  6  Ad.  &  B.,  454 ;  Elves  v.  Crofts,  10  0.  B.,  259 ; 
Median  v.  May,  11  Mees.  &  Wels.,  653 ;  Bannie  v.  Irvine,  7  Man 
&  Grang.,  969 ;  Pemberton  v.  Vaughan,  10  Q.  B.,  87 ;  Hastings  v. 
Whitley,  2  Exch.,  611 ;  Atkyns  v.  Kinnier,  4  Exch.,  776 ;  Tallis 
v.  Tallis,  1  Ellis  &  B.,  391. 

In  determining  as  to  the  reasonableness  of  a  contract  in  restraint 
of  trade,  regard  being  had  to  the  extent  of  area  over  which  it  is 
to  be  in  force,  the  court  will  consider  whether  the  restraint  in 
question,  to  which  some  limit  must  be  assigned,  is  larger  and 
wider  than  the  protection  of  the  party  with  whom  the  contract  is 
made  can  possibly  require,  and  if  it  is  so,  such  restraint  must  be 
deemed  unreasonable  in  law,  and  the  contract  which  would 
enforce  it  will  be  void.  Sometimes  difficulty  may  be  felt  in  apply- 
ing the  general  principle  just  stated  to  particular  facts,  and  where 
the  question  turns  upon  the  reasonableness  or  the  unreasonable- 
ness of  the  restriction  of  the  party  from  carrying  on  trade  or 
business  within  a  certain  space  or  district,  the  answer  may  depend 
upon  various  circumstances  that  may  be  brought  to  bear  upon  it ; 
such  as  the  nature  of  the  trade  or  profession,  the  populousness 
of  the  neighborhood,  the  mode  in  which  the  trade  or  profession 
is  usually  carried  on,  and  other  matters  with  which  the  court  can- 
nut  in  reason  be  supposed  to  be  conversant.  From  the  decided 
cases,  however,  it  will  be  seen  that  the  interest  of  the  party 
claiming  protection  has  been  held  to  extend  very  widely. 

In  Horner  v.  Graves,  7  Bing.,  743,  Tindal,  Oh.  J.,  said :  "  We 
do  not  see  how  a  better  test  can  be  applied  to  the  question, 
whether  reasonable  or  not,  than  by  considering  whether  the 
restraint  is  such  only  as  to  afford  a  fair  protection  to  the  interests 
of  the  party  in  favor  of  whom  it  is  given,  and  not  so  large  as  to 
interfere  with  the  interests  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party,  can  be  of  no 
benefit  to  either ;  it  can  only  be  oppressive,  and  if  oppressive  it 
is  in  the  eye  of  the  law  unreasonable.  Whatever  is  injurious  to 
the  interest  of  the  public  is  void,  on  the  grounds  of  public  policy. 
No  precise  boundary  can  be  laid  down  within  which  the  restraint 
would  be  reasonable,  and  beyond  which  excessive.  In  Davis  v. 
Mason,  5  T.  E.,  118,  where  a  surgeon  had  restrained  himself  not 
to  practice  within  ten  miles  of  the  plaintiff's  residence,  the  con- 
tract was  held  reasonable,  and  in  one  of  the  cases  150  miles  was 
considered  as  not  an  unreasonable  distance,  where  an  attorney 
had  bought  out  the  business  of  an  other  who  had  retired  from  his 
profession.  But  it  is  obvious  that  the  business  of  an  attorney 
requires  a  limit  of  a  much  larger  range,  as  so  much  may  be  carried 
on  by  correspondence  or  by  agents.    And,  unless  the  case  were 
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such  that  the  restraint  was  plainly  and  obviously  unnecessary, 
the  court  would  not  feel  itself  justified  in  interfering.  It  is  to  be 
remembered,  however,  that  contracts  in  restraint  of  trade  are,  if 
nothing  more  appears  to  show  them  reasonable,  bad  in  the  eye 
of  the  law."  And  see  Boss  v.  Sadgbeer,  21  Wend.,  166,  167. 

Where  the  plaintiff'  and  the  defendant  were  competitors  in 
running  packet  boats  on  the  Erie  canal,  between  Eochester  and 
Buffalo,  and  the  defendant,  for  the  consideration  of  twelve  thou- 
sand five  hundred  dollars,  was  induced  to  sell  out  to  the  plaintiff 
his  boats  and  other  property  connected  with  the  business,  and  to 
enter  into  a  bond  in  the  penal  sum  of  twenty-five  thousand  dollars 
that  he  would  not  at  any  time  thereafter  own,  run  or  be  interested 
in  any  fine  of  packet  boats  on  the  canal,  within  the  limits  before 
occupied  by  him,  this  was  held  to  be  a  valid  bond,  and  an  action 
thereon  was  sustained.  Chappel  v.  Brockway,  21  Wend.,  157,  159. 
And  the  court,  by  Bbcxnson,  J.,  said  :  "  The  common  law  will  not 
permit  individuals  to  oblige  themselves  by  a  contract  when  the 
thing  to  be  done  or  omitted  is  injurious  to  the  public.  Contracts 
in  restraint  of  trade  are  for  the  most  part  contrary  to  sound  policy 
and  are  consequently  held  void.  This  is  the  general  rule.  There 
may  be  cases  where  the  contract  is  neither  injurious  to  the  public 
nor  the  obligor,  and  then  the  law  makes  an  exception  and  declares 
the  agreement  valid.  The  general  presumption  is  against  all 
contracts  in  restraint  of  trade,  and  consequently  it  lies  upon  him 
who  seeks  to  enforce  such  an  obligation  to  show  that  it  is  free 
from  objection. 

Contracts  which  go  in  total  restraint  of  trade,  as  that  a  man  will 
not  pursue  his  occupation  or  carry  on  business  any  where  in 
the  state  are  void,  upon  whatever  consideration  they  may  be 
made.  They  must  be  injurious  to  the  public,  and  no  good  reason 
cau  be  shown  why  one  individual  should  thus  fetter  himself,  or 
an  other  individual  should  contract  for  the  restraint.  The  obliga- 
tion is  injurious  to  one  party  without  being  beneficial  to  the  other. 
But  there  may  be  good  reasons  for  allowing  parties  to  contract 
for  a  limited  restraint,  as  that  a  man  will -not  exercise  his  trade 
or  carry  on  business  in  a  particular  place,  and  when  such  reasons 
are  shown  the  contract  will  be  upheld  and  enforced." 

Where  the  defendant,  for  a  sufficient  consideration,  covenanted 
that  he  would  desist  from  selling  mattrasses,  &c,  "in  all  the 
territory  of  the  State  of  New  York  west  of  the  city  of  Albany," 
it  was  held  that  his  contract  embraced  too  large  a  territory,  and 
that  it  was  consequently  void.  Lawrence  v.  Kidder,  10  Barb.,  641, 
650,  651.  Sblden,  J.,  said :  "  If  the  party  bound  be  excluded 
only  from  a  single  town  or  a  district  of  moderate  dimensions, 
leaving  the  residue  of  the  country  open  to  him,  he  has  still  an 
ample  field  left  for  his  industry  and  exertions  in  the  way  in  which 
they  may  be  made  most  available.  There  is  no  necessary  loss 
of  profit  to  the  public  arising  from  such  a  contract.  Why,  then, 
it  may  be  asked,  does  the  law  annex  any  other  condition  to  the 
validity  of  such  a  contract  than  that  there  should  be  territory 
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enough  left  to  afford  the  party  bound  ample  room  for  the  exer- 
cise of  his  vocation.  It  is  because,  as  I  have  already  said,  the  law 
regards  the  convenience  of  the  public  not  less  than  its  profit.  It 
is  for  the  convenience  of  the  community,  not  only  that  all  the 
various  arts  and  trades  should  be  followed,  but  that  their  pursuit 
should  be  distributed  throughout  the  different  sectious  of  the 
country,  so  that  every  locality  should  have  its  appropriate 
accommodation.  Hence  the  law  will  not  tolerate  a  contract 
which  excludes  one  individual  from  carrying  on  his  trade  in 
a  particular  locality,  unless  the  circumstances  show  that  his 
place  is  to  be  supplied  by  some  other  person  of  the  same 
trade.  This  reason  harmonizes  with  those  principles  of  public 
policy  upon  which  the  whole  doctrine  concerning  contracts  of 
this  description  rests.  It  makes  the  whole  turn  upon  questions 
affecting  the  public  alone,  without  that  mixing  up  of  private 
with  public  interests  to  which  much  of  the  language  before 
referred  to  tends.  It  accounts  perfectly  also  for  the  rule  that  if 
the  restriction  cover  more  territory  than  is  necessary  for  the  busi- 
ness of  the  obligee,  that  is,  if  it  cover  a  territory  over  the  whole 
of  which  the  obligee  cannot  reasonably  be  expected  to  extend  his 
business,  it  is  void — not,  however,  for  the  reason  that  it  is  an 
unreasonable  restriction  upon  the  obligor,  or  party  bound,  but 
because  it  embraces  a  portion  of  territory  from  which  one  party 
is  excluded,  and  which  the  other  cannot  supply."" 

The  general  principles  having  been  stated,  a  few  illustrations 
will  show  in  what  cases  such  contracts  have  been  held  void,  as 
well  as  those  which  were  regarded  as  valid.  A  coal  merchant's 
clerk  and  traveler  bound  himself  "  not  to  follow  or  be  employed 
in  the  business  of  a  coal  merchant  for  the  space  of  nine  months 
after  he  should  have  left  the  service  of  his  employer,  and  the  bond 
was  held  void.  Ward  v.  Byrne,  5  Mees.  &  Wels.,  548.  By  a  con- 
tract between  a  brass-founder  at  Birmingham  and  certain  persons 
carrying  on  the  business  of  commission  agents  in  the  brass  trade 
at  that  place,  in  partnership,  it  was  stipulated  and  agreed  that 
the  firm  should  employ  the  brass-founder  in  executing  orders 
received  by  them  for  brass  work,  and  that  the  latter  should  not 
at  any  time  work  for,  or  execute  the  orders  of  any  other  persons, 
without  the  consent  of  the  firm,  but  the  firm  was  at  liberty  to 
employ  any  other  person  if  it  should  think  fit,  and  the  brass- 
founder  was  also  to  be  at  liberty  to  execute  the  order  of  any  person 
residing  in  the  city  of  London,  or  within  six  miles  thereof;  and 
it  was  held,  that  as  the  employers  were  under  no  obligation  to 
find  the  workman  in  work,  the  contract  was  void.  Young  v.  Tim- 
mins,  1  Or.  &  J.,  340.  If,  however,  a  contract  of  hiring  and 
service  exists  between  the  parties,  if  the  one  is  bound  to  employ 
and  pay  wages,  as  well  as  the  other  to  serve  exclusively,  there  is 
no  unreasonable  restraint  of  trade,  and  the  contract  is  valid. 
Pilkington  v.  Scott,  15  Mees.  &  Wels.,  660.  Contracts  restraining 
the  exercise  of  a  trade  or  profession  in  particular  localities  are 
good  in  some  instances,  as  has  already  been  seen,  Ante,  915     And 

(a)  Sadden  v.  Dimmick,  31  How.,  196. 
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so,  too,  it  must  be  confined  within  reasonable  limits.  Ante,  917 
In  applying  this  rule,  it  has  been  held  that  the  limits  of  a  pro- 
vincial town,  and  ten  or  twenty  miles  around  it,  is  not  too  large 
for  such  a  profession  as  a  surgeon,  apothecary,  and  man-midwife, 
Davis  v.  Mason,  5  Term.  E.,  118 ;  Atkyns  v.  Kinnier,  4  Exch., 
776 ;  or  five  miles  from  Northampton  square,  in  the  county  of 
Middlesex,  in  the  case  of  a  milkman  and  cow-keeper,  Proctor  v. 
Sargent,  2  Man.  &  Grang.,  20 ;  or  one  mile,  in  the  case  of  a  fruit- 
erer. Pemberton  v.  Vaughan,  10  Ad.  &  E.,  2J.  S.,  87. 

A  person  who  has  covenanted  not  to  trade  within  certain 
reasonable  limits,  is  bound  by  his  covenant,  although  the  cove- 
nantee may  have  ceased,  both  by  himself  and  his  agents,  licensees 
or  assigns  to  carry  on  the  trade.  Elves  v.  Crofts,  10  0.  B.,  241.  And 
where  a  vendor  has  sold  out  his  business  upon  an  agreement  not 
to  set  up,  embark  in,  or  carry  on  a  trade  within  certain  specified 
limits,  he  will  be  liable  if  he  serves  customers  residing  within 
that  district,  although  he  has  no  residence,  warehouse,  or  place  of 
business  therein,  if  he  procures  such  customers  by  soliciting  their 
orders  within  the  district,  and  then  supplies  them  with  the  goods 
at  a  place  without  such  district.  Turner  v.  Evans,  2  El.  &  Bla., 
512."  And,  finally,  the  exercise  of  a  trade  or  profession  in  the 
prohibited  district,  must  be  shown  to  have  been  done  in  opposi- 
tion to  the  will  of  the  covenantee ;  for  if  it  is  done  at  his  request, 
to  aid  and  assist  him,  there  is  no  breach  of  the  covenant.  Baw- 
linson  v.  Clarice,  14  Mees.  &  Wels.,  191. 

When  the  restraint  is  limited  in  point  of  space,  the  proper  way 
of  measuring  the  limit  is  not  to  take  a  line  as  the  crow  flies,  but 
the  nearest  mode  of  public  access  to  the  point  from  whence  it  is 
to  be  reckoned.  Woods  v.  Dennett,  2  Stark.,  89 ;  Leigh  v.  HinL, 
9  Barn.  &  Cress.,  774. 

Corrupting  legislation.]  Every  person  who  has  interests  which 
may  or  will  be  affected  by  legislation,  may,  both  morally  and 
legally,  use  all  fair  and  just  means  of  persuasion  with  the  mem- 
bers of  the  legislature  for  the  protection  or  advancement  of  such 
interests.  A  contract  for  procuring  papers,  for  furnishing  inform- 
ation or  memoranda,  for  producing  evidence,  for  making  argu- 
ments before  the  legislature  or  a  committee  of  that  body,  in 
regard  to  matters  of  legislative  cognizance,  properly  before  them, 
is  legal  and  valid.  Sedgwick  v.  Stanton,  4  Kern.,  289;  Jenkins  v. 
Hooker,  19  Barb.,  435 ;  Mills  v.  Mills,  36  Barb.,  474. 

But  a  contract  for  lobby  services,  for  personal  influence,  for 
mere  importunities  to  members  of  the  legislature,  or  other  official 
body,  for  bribery  or  corruption,  or  for  seducing  or  influencing 
them  by  any  other  arguments,  persuasions  or  inducements  than 
such  as  directly  or  legitimately  bear  upon  the  merits  of  the  pend- 
ing application,  is  illegal  and  against  public  policy,  and  void. 
Brown  v.  Brown,  34  Barb.,  533,  537;  Harris  v.  Roof's  exWs.,  10 
Barb.,  489. 

An  agreement  in  respect  to  lobby  services,  and  in  effect  pro- 
viding for  the  sale  of  an  individual's  personal  influence  to  procure 

(a)  Notb  «0. 
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the  passage  of  a  private  law  by  the  legislature,  is  void,  as  being 
inconsistent  with  public  policy,  and  will  not  support  an  action. 
Io.;  Rose  v.  Truax,  21  Barb.,  361,  374. 

Wagers,  betting  and  gaming,  &c]  The  law  in  relation  to  this 
subject  has  already  been  fully  discussed  so  far  as  it  relates  to  the 
statutes  and  decisions  of  this  state.  Ante,  713,  714. 

Sunday  laws.']  It  will  not  be  necessary  to  discuss  the  common 
law  rules  at  length  in  relation  to  contracts  made  on  the  Sabbath, 
because  our  statute  has  substantially  provided  for  most  of  the 
cases  which  will  ordinarily  arise  in  practice. 

"  There  shall  be  no  shooting,  hunting,  fishing,  sporting,  playing, 
horse-racing,  gaming,  frequenting  of  tippling-houses,  or  any 
unlawful  exercises  or  pastimes,  on  the  first  day  of  the  week  called 
Sunday ;  nor  shall  any  person  travel  on  that  day,  unless  in  cases 
of  charity  or  necessity,  or  jn  going  to  or  returning  from  some 
church  or  place  of  worship  within  the  distance  "of  twenty  miles, 
or  in  going  for  medical  aid  or  for  medicines  and  returning,  or  in 
visiting  the  sick  and  returning,  or  in  carrying  the  mail  of  the 
United  States,  or  in  going  express  by  order  of  some  public  officer, 
or  in  removing  bis  family  or  household  furniture,  when  such 
removal  was  commenced  on  some  other  day;  nor  shall  there  be 
any  servile  laboring  or  working  on  that  day,  excepting  works  of 
necessity  and  charity,  unless  done  by  some  person  who  uniformly 
keeps  the  last  day  of  the  week,  called  Saturday,  as  holy  time, 
and  does  not  labor  or  work  on  that  day,  and  whose  labor  shall 
not  disturb  other  persons  in  their  observance  of  the  first  day  of 
the  week  as  holy  time.  Every  persou ,  being  of  the  age  of  fourteen 
years,  offending  against  the  provisions  of  this  section  shall  forfeit 
one  dollar  for  each  offense."  2  R.  S.,  936,  §  66,  5th  ed. 

"  No  person  shall  expose  to  sale  any  wares,  merchandise,  fruit, 
herbs,  goods  or  chattels  on  Sunday,  except  meats,  milk  and  fish, 
which  may  be  sold  at  any  time  before  nine  of  the  clock  in  the 
morning;  and  the  articles  so  exposed  for  sale  shall  be  forfeited 
to  the  use  of  the  poor,  and  may  be  seized  by  virtue  of  a  warrant 
for  that  purpose,  which  any  justice  of  the  peace  of  the  county,  or 
mayor,  recorder  or  alderman  of  the  city  is  hereby  authorized  to 
issue,  upon  a  conviction  of  the  offender.  When  seized  they  shall 
be  sold  on  one  day's  notice  being  given,  and  the  proceeds  shall  be 
paid  to  the  overseers  of  the  poor  of  the  town  or  city."  2  R.  S., 
936,  §  67,  5th  ed. 

An  agreement  to  work  on  the  Sabbath  will  be  void  under  this 
statute;  and  no  compensation  can  be  recovered  for  labor  per- 
formed on  that  day."  And  where  an  attorney's  clerk  was  employed 
at  a  weekly  salary,  and  he  performed  services  on  Sunday  upon  a 
promise  of  extra  compensation,  it  was  held  that  he  could  not 
recover  for  the  labor  done  on  that  day.  Watts  v.  Van  Ness,  1  Hill, 
76.  So  a  contract  for  publishing  an  advertisement  in  a  news- 
paper to  be  issued  and  sold  on  Sunday  is  void,  and  no  compensa- 
tion can  be  recovered  for  the  publication  of  any  such  advertisement. 

(a)  Note  471. 
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Smithy.  Wilcox,  10  E.  P.  Smith,  353;  8.  C,  25  Barb.,  341 ;  8.  C, 
19  Barb.,  581. 

Where  a  contract  is  to  be  performed  on  demand,  the  demand, 
if  made  on  Sunday,  will  not  be  sufficient  to  put  the  other  party 
in  default,  Delamater  v.  Miller,  1  Cow.,  75.  If  a  magistrate  is 
unlawfully  required  to  do  public  service  on  Sunday,  his  compli- 
ance does  not  entitle  him  to  compensation.  Palmer  v.  Mayor,  &c 
of  N.  T.,  2  Sandf.,  318.  When,  from  accident  or  mutual  error, 
the  day  for  the  performance  or  fulfillment  of  a  contract  falls  upon 
Sunday,  the  party  bound  to  perform  it  may  defer  the  performance 
until  the  next  day,  and  a  performance  on  Monday  will  be  a  dis- 
charge from  liability,  or  a  proper  fulfillment  of  the  contract. 
Campbell  v.  International  Life  Ass.  Co.,  4  Bosw.,  298,  319.  This 
was  so  held  in  a  case  where  the  last  of  thirty  days,  within  which 
there  was  a  right  to  pay  a  premium,  expired  on  Sunday,  and  the 
premium  was  tendered  on  the  Monday  following,  which  was  held 
to  be  in  time,  and  sufficient  to  continue  the  policy  in  force.  lb. 

When  neither  the  common  law,  nor  any  statute  fdrbids  any  act 
to  be  done  on  Sunday,  all  such  acts  are  as  valid  if  done  on  Sun- 
day, as  though  they  were  done  on  any  other  day  in  the  week. 
8ayl.es  v.  Smith,  12  Wend.,  57.  The  prohibition  of  the  statutes 
of  this  state,  relative  to  the  observance  of  the  Sabbath,  and 
against  exposing  goods  and  chattels  for  sale  on  that  day,  extends 
to"  those  cases  only  in  which  there  is  a  public  exposure  of  the 
commodities  for  sale  in  the  streets  or  stores,  shops,  warehouses,  or 
market-places ;  and  it  has  no  reference  to  mere  private  contracts 
for  the  sale  of  personal  property,  which  are  made  without  violating 
or  tending  to  produce  a  violation  of  the  public  order  and  solemnity 
of  that  day.  Boynton  v.  Page,  13  Wend.,  425 ;  and  see  Drury  v. 
Defontaine,  1  Taunt.,  131 ;  Bloxsome  v.  Williams,  3  Barn.  &  Cress., 
232.  And  therefore  a  mere  private  sale  of  such  property  on  that 
day  is  as  valid  as  a  sale  on  a  week  day.  lb.* 

In  Fennell  v.  Bidler,  5  Barn.  &  Cress.,  406,  it  was  held  that  a 
horse  dealer  could  not  maintain  an  action  upon  a  contract  for 
a  breach  of  warranty  upon  a  sale  of  a  horse  made  on  Sunday. 
But  the  English  statute  is  materially  different  from  ours,  and 
the  decision  was  founded  upon  the  language  of  the  statute.  This 
statute,  after  prohibiting  various  other  acts,  declares  that  no 
tradesman,  artificer,  workman,  laborer  or  other  person  whatever 
shall  do  or  exercise  any  worldly  labor,  business,  or  work  of  their 
ordinary  callings,  &c.  It  will  be  observed  that  this  statute  for- 
bids the  transaction  of  any  worldly  business,  which  our  statute 
omits.  Ante,  921. 

In  a  recent  case  in  this  state  it  was  held  that  the  sale  of  a  horse 
on  Sunday  was  not  void  under  our  statute,  unless  it  was  made 
affirmatively  to  appear  that  the  animal  was  publicly  exposed  fo 
sale  in  violation  of  the  statute.  Miller  v.  Boessler,  4  E.  D.  Smith, 
234.  In  the  case  just  cited  it  appeared  that  the  sale  was  con- 
cluded on  Sunday  in  a  drug  store,  in  New  York  city,  but  there 
was  no  evidence  that  the  horse  was  shown  at  the  time  of  the  sale 

(a)  Note  412. 
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And,  although  it  appeared  that  the  parties  drove  the  horse  on 
the  day  of  the  sale,  there  was  no  evidence  as  to  the  object  of  the 
drive,  nor  that  it  was  accompanied  or  followed  by  any  negotia- 
tion, and  this  was  held  to  be  insufficient  to  invalidate  the  contract, 
and  see  Greeribury  v.  Wilkins,  9  Abb.,  206,  note. 

In  an  action  against  a  bailee  for  negligently  using  a  chattel 
and  injuring  it,  it  will  not  be  any  defense  that  the  contract  of 
hiring  was  made  on  Sunday.  Harrison  v.  Marshall,  4  E.  D. 
Smith,  271,  272.  The  court  said :  "  The  action,  however,  is  not 
for  the  proceeds  of  the  hiring,  but  for  damages  for  a  wrong  done, 
and  for  such  wrong  I  siippose  the  plaintiffs  may  recover,  although 
they  could  not  recover  the  price  agreed  to  be  paid  for  the  hiring." 

The  compromise  or  settlement  of  an  action  will  be  valid 
although  made  on  Sunday.  Shank  v.  Shoemaker,  4  E.  P.  Smith, 
489.  If  property  is  exposed  to  imminent  danger,  it  is  not  a  viola- 
tion of  the  statute  prohibiting  labor  on  the  Sabbath,  to  preserve 
it  on  Sunday,  and  remove  it  to  a  place  of  safety.  Parmelee  v. 
Wilks,  22  Barb.,  540.  As  to  a  carrier's  contract  which  is  made 
on  Sunday,  see  ante,  349. 

In  an  action  to  recover  damages  for  an  injury  to  the  person  of 
the  plaintiff,  by  an  unlawful  and  malicious  act  of  the  defendant, 
it  is  neither  a  defense  nor  matter  in  mitigation  that  the  plaintiff 
was  engaged  in  an  unlawful  game  upon  the  Sabbath  at  the  time 
of  the  injury.  Etchberry  v.  Levielle,  2  Hilt.,  40. 

The  statute  which  forbids  the  transaction  of  business  by  courts 
on  Sunday  has  been  already  given.  Ante,  79,  §  16. 

Sunday,  in  this  state,  commences  and  ends  at  midnight ;  and 
therefore  a  jury  cannot  be  legally  sent  out  on  Sunday  morning 
at  two.  o'clock  for  deliberation  ;  and  if  they  are  so  sent  out,  any 
verdict  which  they  may  render  will  be  set  aside,  and  a  judgment 
thereon  reversed.  Pulling  v.  People,  8  Barb.,  384.  But,  if  a  jury 
has  been  sent  out  before  midnight  on  Saturday  night,  and  they 
bring  in  a  verdict  on  Sunday  morning,  the  court  may  hold  open 
court  so  far  as  to  receive  and  record  the  verdict.  Ante,  79,  §  16. 

Continuing  a  cause  over  from  Saturday  to  Monday,  when  there 
is  a  sufficient  legal  cause  for  so  doing,  is  not  a  holding  open  of  the 
court  on  the  Sabbath  within  the  meaning  of  this  statute.  Vander- 
werker  v.  People,  5  Wend.,  530.  As  to  the  issuing  or  service  of 
civil  process  on  Sunday,  see  Vol.  II.,  46. 

Contracts  tending  to  promote  prostitution,  &c]  All  contracts 
which  have  for  their  object  the  promotion  of  fornication  or  pros- 
titution are  absolutely  null  and  void,  as  being  contra  bonos  mores. 
If,  therefore,  a  man  gives  a  woman  a  bond,  covenant,  promissory 
note,  or  any  other  security  for  the  payment  of  money,  in  order 
to  induce  her  to  commit  fornication  or  to  live  with  him  in  a  state 
of  concubinage  or  prostitution,  the  contract  or  security  is  entirely 
void,  and  no  action  can  be  maintained  upon  it.  Robinson  v.  Cox, 
9  Mod.,  263 ;  Walker  v.  Perkins,  3  Burr.,  1568.  But  there  is  no 
immorality  or  illegality  in  providing  for  a  woman  with  whom  a 
man  has  been  previously  living  in  a  state  of  concubinage  and 
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prostitution.  If,  therefore,  a  man  covenants  to  pay  an  annuity  to 
a  woman  in  consideration  of  past  cohabitation,  or  gives  her  a 
bond  to  secure  to  her  the  payment  of  money  for  her  support,  or 
the  support  of  her  children,  the  contract  is  valid,  and  an  action 
may  be  maintained  upon  it.  Gibson  v.  Dickie,  3  M.  &  S.,  463 ; 
Turner  v.  Yaughan,  2  Wils.,  339  ;  Nye  v.  M oseley,  6  Barn.  &  Cress., 
133.  But  if  it  appears  that  the  bond  or  covenant  was  given  for 
the  purpose  of  inducing  the  woman  to  continue  to  live  in  a  state 
of  prostitution,  or  to  continue  a  life  of  prostitution  and  fornica- 
tion, it  will  be  void.  Friend  v.  Harrison,  2  Oarr.  &  Payne,  584 ; 
Trovinger  v.  McBurney,  5  Oow.,  253.  Every  such  contract  or 
engagement,  however,  which  is  intended  to  secure  the  payment 
of  inouey,  or  to  make  provision  for  past  cohabitation  or  seduc- 
tion, must  be  by  deed  or  instrument  under  seal,  because  the  con- 
sideration arising  from  past  seduction  or  prostitution  is  not  suffi- 
cient to  support  an  action,  even  upon  an  express  promise,  made 
orally,  or  by  an  instrument  not  under  seal.  Beaumont  v.  Reeve,  8 
Ad.  &  E.  1ST.  S.,  483 ;  Binnington  v.  Wallis,  4  Barn.  &  Aid.,  650 ; 
and  see  Fisher  v.  Bridges,  3  Ellis  &  B.,  650.  But  where  the  de- 
fendant acknowledged  himself  to  be  the  father  of  an  illegitimate 
child,  which  was  the  issue  of  a  carnal  intercourse  between  the 
plaintiff  and  the  defendant,  and  the  defendant  promised  by  a  letter 
to  pay  to  the  mother  a  specified  annuity  if  she  would  maintain 
the  child  and  keep  their  connection  a  secret,  it  was  held  that  the 
maintenance  of  the  child  was  a  sufficient  consideration  to  sustain 
an  action  for  the  recovery  of  the  annuity.  Jennings  v.  Brown,  9 
Mees.  &  Wels.,  496,  501.  The  court  said :  "  The  father  might 
have  had  the  child  affiliated  on  him,  and  the  consideration  must 
be  understood  to  be  for  ordinary  provision.  We  think  that  a 
sufficient  consideration."  And  see  ante,  126,  127.  In  some  of  the 
cases  it  is  held  that  a  woman  who  has  been  seduced  may  main- 
tain an  action  upon  a  bond  or  sealed  instrument  which  is  given 
as  a  satisfaction  for  the  injury,  or  as  a  provision  for  her,  while  no 
action  would  lie  upon  a  promissory  note  or  other  unsealed  instru- 
ment ;  and  the  reason  assigned  is,  that  a  bond  or  covenant  is  under 
seal,  which  implies  a  consideration.  But,  in  this  state,  a  sealed 
instrument  may  be  impeached  for  want  of  consideration,  precisely 
like  an  instrument  not  under  seal.  Ante,  108. 

Whether  an  action  would  lie  upon  a  bond  in  such  a  case,  under 
our  statute,  if  the  proof  showed  clearly  that  there  was  no  consid- 
eration but  the  past  seduction,  does  not  appear  to  have  been 
decided.  It  is  settled  that  the  evidence  would  have  to  be  clear 
and  full  that  no  other  consideration  existed,  if  the  presumption 
arising  from  the  seal  is  to  be  successfully  rebutted.  Childs  v.  Bar- 
num,  11  Barb.,  14. 

If  a  landlord,  who  has  let  lodgings  to  a  woman,  knowingly 
permits  her  to  carry  on  the  trade  of  prostitution  under  his  roof, 
and  does  not  take  the  earliest  opportunity  of  evicting  her  and 
putting  a  stop  to  her  trade,  the  courts  will  not  give  him  any  assist- 
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ance  for  the  recovery  of  his  rent.  Jennings  v.  Throgmorton,  E.  & 
M.,  251 ;  Girardy  v.  Richardson,  1  Esp.,  13. 

But,  "  a  prostitute  must  have  a  lodging  as  well  as  any  other 
people ;"  and  if  she  merely  uses  the  lodgings  to  live  in,  and  plies 
her  trade  elsewhere,  the  prostitution  of  her  person  upon  other 
people's  premises,  forms,  of  course,  no  answer  to  the  landlord's 
claim  for  rent.  Crisp  v.  Churchill,  cited,  1  Bos.  &  Pul.,  340. 

To  defeat  an  action  for  the  price  of  silks,  satins,  and  wearing 
apparel,  furnished  to  a  prostitute,  "  it  must  not  only  be  shown 
that  the  plaintiff  knew  that  the  defendant  was  a  prostitute,  but 
that  he  expected  to  be  paid  from  the  profits  of  her  prostitution, 
and  that  he  sold  the  clothes  to  enable  her  to  carry  it  on."  Bowry 
v.  Bennet,  1  Camp.,  348. 

Where  an  action  was  brought  for  the  charges  of  washing  a 
variety  of  expensive  dresses  and  numerous  gentlemen's  night- 
caps, and  it  appeared  that  the  dresses  were  used  by  the  defend- 
ant for  the  purpose  of  enabling  her  to  decoy  gentlemen  to  her 
bed,  and  the  nightcaps  for  those  gentlemen  to  sleep  in  when  she 
got  them  there,  and  the  plaintiff  was  aware  of  the  uses  to  which 
the  dresses  and  nightcaps  were  applied,  it  was  held  that  the  plain- 
tiff was  nevertheless  entitled  to  recover  for  the  washing.  "  This 
unfortunate  woman,"  (the  defendant)  observed  Btjlleb,  J.,  "  must 
have  clean  linen,  and  it  is  impossible  for  the  court  to  take  into 
consideration  which  of  the  articles  were  used  for  an  improper 
purpose  and  which  were  not."  Lloyd  v.  Johnson,  1  Bos.  &  Pul., 
340.  A  shopkeeper  or  dealer  cannot  recover  the  price  of  immoral 
or  obscene  prints  and  libels  sold  by  him.  Fores  v.  Johnes,  4  Esp., 
97.  And  a  printer  cannot  maintain  an  action  against  a  publisher 
for  the  price  agreed  to  be  paid  for  printing  an  indecent,  libelous 
and  immoral  history,  setting  forth  the  amours  and  intrigues  of  a 
prostitute.  Every  servant  and  workman,  "to  the  lowest,"  know- 
ingly engaged  in  putting  forth  such  a  work  to  the  public,  is  pre- 
vented from  suing  for  compensation.  Poplett  v.  iStockdale,  2  Oarr. 
&  Payne,  200;  and  see  Stochdaley.  Onwhyn,  5  Barn.  &  Oress.,  173. 

In  an  action  by  a  tenant  against  a  landlord  to  recover  damages 
for  a  refusal  to  give  possession  of  the  demised  premises,  it  is  no 
defense  that  the  plaintiff  hired  the  premises  with  an  intention  of 
keeping  a  house  of  prostitution  therein,  if  the  landlord  had  no 
kuowledge  of  such  intention  at  the  time  of  letting  the  premises. 
O'Brien  v.  Brieteiibach,  1  Hilt.,  304.  And  the  mere  avowal  by 
the  plaintiff  that  she  intended  to  use  the  premises  for  such  a  pur- 
pose, does  not  entitle  the  landlord  to  repudiate  his  contract.  lb. 

Contracts  against  public  policy.']  There  are  numerous  instances 
in  which  contracts  are  held  to  be  void,  because  their  influence  is 
calculated  to  interfere  with  great  public  rights  or  interests,  or  to 
have  a  tendency  to  corrupt  public  officers  or  to  impair  or  destroy 
public  morals.  The  law  in  relation  to  corrupting  legislation  has 
been  stated  sufficiently.  Ante,  920. 

All  contracts  which  have  for  their  object  a  violation  of  the 
election  laws  will  be  void.     And  the  rule  is  not  limited  to  those 
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cases  in  which  officers  are  to  be  chosen  by  ballot ;  for  an  agree- 
ment for  a  corrupt  appointment  to  an  office  will  be  as  invalid  as 
that  relating  to  an  elective  office.  An  agreement  between  two 
citizens,  who  are  applicants  for  office,  by  which  one  stipulates  to 
withdraw  his  application  for  appointment  so  as  to  increase  the 
chance  of  the  appointment  of  the  other,  and  the  other  stipulates 
to  pay  the  former  a  portion  of  the  emoluments  of  the  office  in 
consideration  thereof,  and  of  his  aid  in  obtaining  the  office,  is 
void,  as  against  public  policy,  and  no  action  can  be  lniihitained 
for  the  recovery  of  such  share  of  the  emoluments.  Gray  v.  Hook, 
4  Com  St.,  449.  " 

So,  where  a  person  receives  a  deputation  to  a  public  office  which 
entitles  him  by  statute  to  a  certain  per  centage  upon  the  fees  and 
emoluments  of  the  office  of  his  principal,  and  he,  on  receiving 
this  appointment,  enters  into  an  agreement  to  perform  the  duties 
of  his  office  at  a  fixed  salary,  such  agreement  being  in  violation  of 
the  act  against  buying  and  selling  office,  is  void,  although  it  is 
not  certain  that  the  stipulated  sum  would  be  less  than  the  per 
centage  allowed  by  law.  Tappan  v.  Brown,  9  Wend.,  175.  When 
such  corrupt  agreement  has  been  entered  into,  although  the 
duties  of  the  office  have  been  faithfully  performed  by  the  deputy, 
no  action  lies  by  him  against  his  principal  for  the  recovery  of  his 
portion  of  the  fees  and  emoluments  received  by  the  principal.  lb. 

But,  in  relation  to  sheriffs,  there  is  no  law  regulating  the  amount 
of  compensation  which  a  deputy  shall  receive,  as  in  the  last  case 
cited,  and  for  that  reason  the  sheriff  may  reserve  out  of  the  fees  of 
the  office  such  sum  as  he  may  deem  proper,  and  agree  to  give  the 
balance  to  a  deputy,  for  his  services,  which  will  be  a  valid  agree- 
ment. Mott  v.  Roobins,  1  Hill,  21.  But  where  a  sheriff',  on 
appointing  a  deputy,  takes  an  agreement  from  him  for  the  pay- 
ment of  a  gross  sum,  which  is  not  to  come  out  of  the  profits  of 
the  office,  the  contract  is  void.  II. 

An  agreement  between  the  plaintiff  and  the  defendants,  by 
which  the  plaintiff  undertook  to  attempt  to  procure  from  the 
treasury  of  the  United  States,  a  return  of  duties  which  had  been 
illegally  exacted  from  the  defendants  by  the  collector  of  the  port, 
for  a  share  of  the  amount  recovered,  the  plaintiff  being  at  the 
time  of  rendering  the  services  an  officer  in  the  custom  house,  was 
held  to  be  illegal  and  void,  as  implying  extortion,  leading  to  abuse, 
and  contrary  to  public  policy.  Satterlee  v.  Jones,  3  Duer,  102.  A 
note  given  in  consideration  of  a  promise,  by  the  payee,  to  use 
his  influence  with  a  city  officer  to  procure  a  favorable  settlement 
of  the  maker's  claims  against  the  city,  is  void.  Devlin  v.  Brady, 
32  Barb.,  518.  There  is  no  distinction  in  principle,  between  a 
contract  for  the  use  of  undue  influence  with  members  of  a  legis- 
lature, and  one  for  the  same  influence  with  directors  of  a  corpora- 
tion. And  where  the  plaintiff  was  employed  by  the  defendant's 
firm  to  procure  from  a  railroad  company  a  contract  for  building 
their  road,  and  agreed  to  pay  him  for  his  services,  if  he  should 
succeed ;  but  the  plaintiff  concealed  his  own  agency,  and  procured 
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the  contract  for  the  defendant's  firm,  through  the  influence  of  a 
third  person  with  the  directors  of  the  company,  while  such  third 
person  was  acting  for  the  plaintiff,  under  an  agreement  for  a 
pecuniary  reward,  it  was  held  that  the  contract,  if  not  from  its 
terms,  yet  from  the  nature  of  the  means  that  were  to  be  used  to 
influence  the  directors,  was  void,  as  contrary  to  morality  and 
public  policy.  Davison  v.  Seymour,  1  Bosw.,  88,  94.  The  court 
said,  of  this  contract :  "  There  was  in  it  most  of  those  elements 
of  a  vicious  contract,  which  have  avoided  similar  obligations  in 
the  leading  cases  cited.  There  was  secrecy,  applications  to  indi- 
viduals, a  concealed  promise  of  compensation,  and  utter  ignorance 
and  recklessness  as  to  the  competency  of  the  party  whose  cause 
he  was  promoting,  and  whose  reward  he  was  to  receive."  Io. 

An  agreement  between  different  sets  of  bidders  for  a  public 
contract,  by  which  one  agrees,  in  consideration  of  a  sum  of  money 
to  be  paid  by  the  other,  to  withdraw  his  bid,  and  to  assist  the 
latter  to  obtain  the  contract,  is  against  public  policy,  and  no 
action  will  lie  to  recover  back  the  money  paid  upon  such  contract. 
Sharp  v.  Wright,  35  Barb.,  236.  The  principle  of  law  in  such 
cases  is  this:  1.  Whenever  parties  have  contracted  to  do  an  illegal 
thing,  the  law  will  refuse  to  enforce  the  execution  of  the  contract, 
or  to  award  damages  for  its  uon-execution ;  and,  2.  When  the 
parties  have  executed  the  contract,  the  law  will  refuse  to  lend 
its  aid  to  disturb  what  has  been  done.  II. 

If  an  insolvent  gives  his  note  for  the  debt  to  his  creditor,  upon 
the  understanding  that  such  creditor  is  to  sign  the  insolvent's 
petition,  the  note  will  be  void,  because  it  is  against  public  policy 
and  in  fraud  of  the  law.  Payne  v.  Eden,  3  Oaines,  213.a  And  the 
rule  is  the  same  where  the  note  of  a  third  party  is  given  in  part 
payment  of  the  debt.  Yeomans  v.  Chatterton,  9  Johns.,  295.  So, 
a  note  which  is  given  by  a  debtor  to  his  creditor,  to  induce  him 
to  withdraw  opposition  to  his  obtaining  a  discharge,  is  void  in 
the  hands  of  the  payee,  or  of  any  holder  without  value,  or  with 
notice.  Wiggin  v.  Bush,  12  Johns.,  306.  Such  a  note,  being 
absolutely  void,  it  cannot  be  revived  by  a  subsequent  promise. 
Payne  v.  Eden,  3  Oaines,  213. 

A  promise  by  the  defendant  to  pay  the  plaintiff  the  costs  of  a 
suit  which  he  had  settled,  in  consideration  of  the  plaintiff's  with- 
drawal of  his  opposition  to  the  defendant's  discharge,  under  the 
insolvent  act,  is  founded  on  an  illegal  consideration,  and  is  void. 
Waite  v.  Harper,  2  Johns.,  386.  And  the  rule  is  the  same  where 
a  bond  is  given  by  a  third  person  to  the  creditor  for  the  delivery 
to  him  of  the  debtor's  notes,  in  case  the  debtor  should  be  dis- 
charged. Bruce  v.  Lee,  4  Johns.,  410.  The  seal  does  not  preclude 
an  inquiry  into  the  consideration,  and  the  fact  that  the  bond  was 
given  by  a  third  party  makes  no  difference.  II.  A  bond  which 
is  given  to  the  agent  or  attorney  of  creditors,  who  is  opposing 
the  granting  of  an  insolvent  debtor's  discharge,  in  consideration 
of  his  promise  to  withdraw  such  opposition,  is  illegal  and  void. 
Tuxbury  v.  Miller,  19  Johns.,  311.     So  a  security  given  to  a 

(a)  Note  473. 
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creditor  of  a  bankrupt,  in  consideration  of  his  withdrawing  oppo 
sition  to  a  discharge,  is  void,  though  the  opposing  creditors  had 
valid  claims  to  more  than  the  amount  of  the  note,  and  though  the 
debtor  had  no  knowledge  that  the  note  was  given.  Bell  v.  Leggett, 
3  Seld.,  176.  Such  a  transaction  is  against  the  policy  of  the 
bankrupt  law  and  void.  lb. 

An  agreement  which  has  for  its  object,  or  which  tends  to  pre 
vent  competition  at  a  sale  on  an  execution,  is  against  public 
policy,  and  void.  Thompson  v.  Davies,  13  Johns.,  112 ;  Jones  v. 
Caswell.  3  Johns.  Oas.,  29 ;  Hawley  v.  Cramer,  4  Cow.,  718.  So 
of  an  agreement  between  two  persons  not  to  bid  against  each 
other  at  an  auction  sale.  Doolin  v.  Ward,  6  Johns.,  194.  A  con- 
tract for  making  a  road  was  put  up  for  sale  at  auction,  and  the 
plaintiff  and  the  defendant  agreed  that  if  the  job  should  be  bid 
off  to  either  of  them,  it  should  be  divided  between  them ;  this 
was  held  to  be  illegal  and  void,  and  a  judgment  for  a  breach  of 
the  contract  was  reversed.   Wilbur  v.  How,  8  Johns.,  444. 

All  contracts  which  tend  to  obstruct  or  to  interfere  with  the 
administration  of  public  justice,  and  of  the  laws,  are  contrary  to 
public  policy,  and  utterly  void."  An  agreement  to  pay  money 
as  an  inducement  to  a  person  to  suppress  evidence,  or  to  give 
evidence  on  one  side  only,  or  not  to  appear  as  a  witness  in  a 
civil  action  or  a  criminal  proceeding  or  action,  is  absolutely  void. 
Collins  v.  Blantem,  2  Wils.  347.  So  of  an  agreement  for  com- 
pounding a  felony ;  and  where  money  was  paid  for  the  purpose 
of  compounding  a  prosecution  for  a  supposed  felony,  it  was  held 
that  it  could  not  be  recovered  back.  Daimouth  v.  Bennett,  15 
Barb.,  541.  And  where  notes  were  given  in  pursuance  of  a  con- 
tract that  they  should  be  deposited  with  a  third  person  until  cer- 
tain criminal  prosecutions  against  one  of  the  parties  should  be 
"discontinued,"  and  that  the  payee  should  not  cause  the  arrest 
of  the  party  "  on  any  process  whatever,"  and  should  "  cease  all 
proceedings  against  him,"  it  was  held  that  such  notes  were  void, 
as  having  been  made  in  consideration  of  an  obstruction  of  public 
justice.  Porter  v.  Havens,  37  Barb.,  343.  And  it  will  not  make 
any  difference  to  the  case,  that  the  payee  had  commenced  civil  as 
well  as  criminal  proceedings  against  such  maker  of  the  note.  lb. 
So,  too,  it  is  immaterial  whether  the  agreement  was  carried  out 
or  not,  since  it  is  the  corrupt  intent  which  vitiates  the  contract. 
lb.  There  are  cases,  however,  in  which  there  may  be  a  compro- 
mise of  an  assault  and  battery,  or  other  misdemeanor,  when  the 
party  has  a  remedy  by  a  civil  action,  and  he  acknowledges  satis- 
faction in  writing/ 3  E.  S.,  1021,  §  70,  5th  ed. 

Acts  or  sales  by  unlicensed  persons.]  There  are  several  statutes 
which  require  that  a  license  shall  be  obtained  before  a  party  can 
legally  perform  certain  specified  acts,  or  discharge  the  duties  of 
particular  professions.  Prominent  among  these  acts  is  a  law 
of  congress  relating  to  license  duties,  and  entitled  "An  act  to 
provide  internal  revenue  to  support  the  government,  to  pay  inte- 
rest on  the  public  debt,  and  for  other  purposes."  Passed  June  30, 

(a)  Note  414.  ' 
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1864.  Two  of  the  sections  of  this  act  are  sufficient  to  show  what 
effect  they  produce  upon  contracts  made  by  or  with  unlicensed 
persons,  or  upon  their  acts.  Post.  1110  to  1125. 

"  $  71.  And  be  it  further  enacted,  That  no  person,  firm,  com- 
pany or  corporation  shall  be  engaged  in,  prosecute  or  carry  on 
any  trade,  business  or  profession,  hereinafter  mentioned  and 
described,  until  he  or  they  shall  have  obtained  a  license  therefor, 
in  the  manner  hereinafter  provided."  Section  seventy-two  spe- 
cifies the  requirements  requisite  to  obtain  a  license.  The  penal- 
ties imposed  are  found  in  section  seventy-three.  "  %  73.  And  be 
it  further  enacted,  That  if  any  person  or  persons  shall  exercise  or 
carry  on  any  trade,  business  or  profession,  or  do  any  act  herein- 
after mentioned,  for  the  exercising,  carrying  on  or  doing  of  which 
trade,  business  or  profession  a  license  is  required  by  this  act, 
without  taking  out  such  license  as  in  that  behalf  required,  he,  she 
or  they  shall,  for  every  such  offense,  besides  being  liable  to  the 
payment  of  the  tax,  be  subject  to  imprisonment  for  a  term  not 
exceeding  two  years,  or  a  fine  not  exceeding  five  hundred  dollars, 
or  both,  one  moiety  of  such  fine  to  the  use  of  the  United  States, 
the  other  moiety  to  the  use  of  the  person  who  shall  first  give 
information  of  the  fact  whereby  such  forfeiture  was  incurred." 

It  is  not  necessary  to  here  enumerate  all  the  persons  who  are 
required  to  obtain  a  license,  since  the  object  is  to  show  what 
effect  will  follow  the  omission,  rather  than  to  show  who  must 
procure  the  license.  This  law  of  Congress  has  not  as  yet  received 
a  judicial  construction  as  to  the  point  now  under  consideration, 
and  therefore  no  decisions  founded  upon  it  can  be  cited.  There 
are  some  authorities,  however,  which  will  aid  in  giving  a  proper 
construction  to  this  act.  In  England  a  similar  law  has  long  been 
in  force,  and  their  courts  have  had  occasion  to  examine  and 
decide  such  questions  quite  frequently.  And,  according  to  the 
English  authorities,  the  rule  is  as  follows  :  The  omission  to  take 
out  a  license  required  for  mere  revenue  purposes,  does  not  render 
the  contracts  of  sale,  entered  into  by  such  dealers  in  the  way  of 
their  trade,  unlawful,  unless  such  contracts  are  expressly  forbid- 
den, but  only  exposes  them  to  the  penalty  or  fine  imposed  by  the 
statute.  Johnson  v.  Hudson,  11  East,  180;  Smith  v.  Matvhood, 
14  Mees.  &  Wels.,  463 ;  Brown  v.  Duncan,  10  Barn.  &  Cress.,  93 ; 
Wetherell  v.  Jones,  3  B.  &  Ad.,  221 ;  Griffith  v.  Wells,  3  Denio, 
226.  But  when  the  license  is  required  for  the  protection  of  the 
public,  and  the  prevention  of  improper  persons  from  acting  in  a 
particular  capacity,  and  is  not  confined  to  revenue  purposes,  the 
imposition  of  the  penalty  amounts  to  a  positive  prohibition  of 
the  contract.  Cope  v.  Rowlands,  2  Mees.  &  Wels.,  157." 

The  excise  law  of  this  state  is  not  a  mere  revenue  act,  but  is 
intended  as  a  protection  against  the  consequences  of  an  unlimited 
traffic  in  strong  liquors,  and,  therefore,  one  who  sells  liquor  with- 
out a  license,  in  violation  of  the  excise  law,  cannot  recover 
against  the  purchaser.  Griffith  v.  Wells,  3  Denio,  226 ;  Turck  v. 
Richmond,  13  Barb.,  533. 
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In  a  civil  action  to  recover  the  price  of  liquors  sold  to  the 
defendant,  the  plaintiff  need  not  produce  a  license  in  the  first 
instance,  as  the  existence  of  a  license  will  be  presumed.  Smith. v. 
Joyce,  12  Barb.,  21. a  On  an  indictment  the  rule  is  otherwise,  and 
the  defendant  must  show  a  license  if  he  relies  upon  that  as  a 
defense.  lb. 

When  the  law  requires  every  person  to  obtain  a  license  if  he 
practices  any  profession,  or  carries  on  any  trade  or  business,  and 
imposes  a  penalty  for  a  violation  of  the  law  by  carrying  on  such 
trade  or  business,  or  exercising  such  profession  without  being  duly 
licensed,  it  will  be  presumed,  in  every  action  by  such  person  to 
recover  compensation  for  his  services,  that  he  has  duly  complied 
with  the  law ;  and,  therefore,  he  need  not,  in  the  first  instance, 
produce  any  license  therefor.  McPherson  v.  Cheadell,  24  Wend., 
15 ;  Pearce  v.  Whale,  5  Barn.  &  Cress.,  38 ;  and  see  Sissons  v. 
Dixon,  Id.,  758. 

Usurious  agreements  or  contracts.']  Usury  is  frequently  interposed 
as  a  defense  to  actions  upon  written  instruments,  such  as  bills, 
notes,  bonds,  and  the  like;  and  the  law  on  the  subject  is  gene- 
rally treated  of  under  the  head  of  defenses.  But  a  very  full 
examination  of  the  subject  in  a  previous  part  of  this  work  ren- 
ders any  further  discussion  unnecessary.  See  ante,  559  to  579. 

Violation  of  statutes.]  Where  a  contract  which  a  plaintiff  seeks 
to  enforce  is  expressly,  or  by  implication,  forbidden  by  a  statute, 
no  court  will  lend  its  assistance  to  give  it  effect.  Langton  v. 
Hughes,  1  M.  &  S.,  596  ;  Be  Begins  v.  Armistead,  10  Bing.,  110 ; 
Wetherell  v.  Jones,  3  B.  &  Ad.,  226 ;  Cope  v.  Rowlands,  2  Mees.  & 
Wels.,  157.b 

All  contracts  which  are  made  in  violation  of  a  statute,  or  which 
have  for  their  object  the  violation  of  a  statute,  are  void ;  and  it 
makes  no  difference  whether  it  is  the  consideration  of  the  agree- 
ment, or  the  act  agreed  to  be  done,  which  contravenes  the  pro- 
visions of  the  statute.     Harris  v.  Bunnells,  12  How.  U.  S.,  83. 

And  where  the  contract  sought  to  be  enforced  arises  out  of  a 
violation  of  the  statutes  of  the  state,  the  court  will  leave  the  par 
ties  to  such  a  contract  precisely  where  it  finds  them,  and  will  not 
aid  either  of  them  in  enforcing  it.  Seneca  Co.  Bank  v.  Lamb,  26 
Barb.,  595 ;  Tylee  v.  Yates,  3  Barb.,  228.  A  contract  which  is 
expressly  within  the  prohibition  of  a  statute  is  void,  although  the 
statute  is  only  prohibitory  in  its  terms,  and  does  not  declare  in  so 
many  words  that  all  contracts  therein  forbidden  shall  be  void. 
Barton  v.  Port  Jackson,  &c,  P.  B.  Co.,  17  Barb.,  397. 

And  where  a  statute  prohibits  the  directors  of  a  plank  road 
company  from  being  concerned  in  any  contract  for  the  making  or 
the  working  of  the  road,  or  any  part  thereof,  any  contract  made 
between  a  plank  road  company  and  a  portion  of  its  directors,  for 
the  construction  of  a  part  of  the  road  by  such  directors,  will  be 
absolutely  void.  lb. 

A  sale  of  lands,  which,  at  the  time  of  the  execution  of  the 
deed,  are  in  the  actual  possession  of  another  person  who  claims 

(o)  Note  416.        (6)  Notb  411. 


ILLEGALITY  OF  CONTRACT  931 

title  thereto,  is  void  by  statute.  Pepper  v.  Haight,  20  Barb.,  429 
A  mortgage  given  for  the  purchase-money,  in  such  a  case,  is  abso- 
lutely void.  lb.;  Whitaker  v.  Cone,  2  Johns.  Oas.,  58.  Where  the 
consideration  of  a  contract  is  morally  good,  but  the  contract  is 
made  in  violation  of  a  statute  prohibiting  such  agreements,  a 
repeal  of  the  prohibitory  statute  will  render  the  contract  valid. 
Central  Bank  v.  Empire  Stone  Dressing  Co.,  26  Barb.,  24.  And 
where  a  statute  prohibited  the  circulation  of  bank  notes  or  bills 
of  a  denomination  less  than  five  dollars,  and  a  contract  was  made 
in  violation  of  the  statute,  it  was  held  that  a  repeal  of  the  pro- 
hibitory statute  rendered  the  contract  valid.  lb.;  and  see  Curtis 
v.  Leavitt,  1  E.  P.  Smith,  9. 

Divisible  contracts,  part  being  good  and  part  bad.~\  Where  there 
are  both  legal  and  illegal  considerations  for  the  same  entire 
promise  or  contract,  the  general  rule  is,  that  the  whole  contract 
is  void.  And  if  there  is  an  entire  consideration  for  two  several 
contracts,  and  one  of  these  contracts  is  for  the  performance  of  an 
illegal  act,  the  whole  is  void.  But  if  there  are  several  conside- 
rations for  separate  and  distinct  contracts,  and  one  is  good  and 
the  other  bad,  the  one  may  stand  and  be  enforced  although  the 
other  fails.  The  invalidity  of  the  one  will  not  necessarily  induce 
the  destruction  of  the  other.  And  in  this  state  the  rule  is,  that 
if  the  good  is  mixed  with  the  bad  it  shall  nevertheless  stand, 
provided  a  separation  can  be  made ;  and  the  exceptions  to  this 
rule  are:  1.  Where  a  statute,  by  its  express  terms,  declares  the 
whole  deed  or  contract  void,  on  account  of  some  provision  which 
is  unlawful ;  or,  2.  Where  there  is  some  all-pervading  vice,  such 
as  fraud,  which  is  condemned  by  the  common  law,  and  avoids  all 
parts  of  the  transaction,  because  all  are  alike  infected.  Curtis 
v.  Leavitt,  1  E.  P.  Smith,  9 ;  and  see  ante,  105,  106.  Where  the 
law  declares  a  contract  entirely  void,  it  enforces  the  rule  to  its 
utmost  limits.  And,  therefore,  if  the  original  contract  is  void 
for  illegality,  any  new  contract  which  seeks  to  carry  out  any  of 
its  provisions  is  also  void,  although  the  new  contract  is  founded 
upon  a  new,  further,  distinct  and  valid  consideration.  G-ray  v. 
Hook,  4  Oomst.,  449.  And  where  G.  and  H.  were  both  applicants 
for  an  office,  and  they  mutually  agreed  that  H.  should  withdraw 
and  use  his  influence  in  behalf  of  G.,  and  that  they  would  mutu- 
ally divide  the  emoluments  of  the  office ;  and  under  this  arrange- 
ment G.  was  appointed,  and  on  his  giving  H.  a  note  for  a  sum 
due  under  the  illegal  agreement,  he  required  from  H.  a  covenant 
to  pay  one-half  of  the  expenses  of  a  suit  against  G.  touching  his 
right  to  the  office ;  and  it  was  held  that  this  covenant  was  void. 
lb. 

There  may  be  cases  in  which  a  valid  contract  is  not  avoided 
by  a  contemporaneous  void  agreement.  And  where  a  written 
sealed  agreement  is  executed ;  and  on  the  same  day  the  parties 
make  a  supplementary  agreement  on  a  separate  paper,  but  not 
under  seal,  which  refers  to  the  sealed  instrument  as  executed  by 
them,  and  this  second  agreement  contains  illegal  provisions,  the 
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contracts  will  be  held  to  be  severable,  and  the  prior  one  will  be 
valid,  while  the  subsequent  one  will  be  void.  Ogden  v.  Barker,  18 
Johns.,  87. 

So,  one  who  borrows  money  which  was  obtained  by  the  lender 
by  an  illegal  transaction,  cannot  resist  payment  on  the  ground 
of  that  illegality,  if  that  transaction  was  fully  ended  before  the 
loan  and  not  connected  with  it.  Hamilton  v.  Oanfield,  2  Hall,  526. 

The  fact  that  one  party  has  mere  knowledge  of  an  illegal 
intent  on  the  part  of  the  other,  is  not  such  a  guilty  participation 
in  the  subsequent  illegal  act  of  the  other  as  will  deprive  the 
former  of  his  remedy.  Thus  the  vendor  of  stocks  to  a  corpora- 
tion, who  has  knowledge  that  the  corporation  purchase  for  the 
purpose  of  selling  again  as  a  speculation,  contrary  to  a  prohibi- 
tion in  their  charter,  may  recover  the  value  of  the  stocks  on  an 
implied  assumpsit.  Tracy  v.  Talmage,  4  Kern.,  162;  Curtis  v. 
Leavitt,  1  E.  P.  Smith,  9.  It  would  be  otherwise,  however,  if  the 
contract  provided  for  the  illegal  use  of  the  stocks,  or  if  the  vendor 
did  any  thing  beyond  the  sale  in  furtherance  of  it.  lb.  So, 
where  a  vendor  sells  property  in  the  ordinary  course  of  his  busi- 
ness, a  bare  knowledge  on  his  part  that  the  buyer  intends  to  put 
the  goods  to  an  illegal  use,  which  intention  may  or  may  not  be 
carried  out,  will  not  vitiate  the  sale,  or  deprive  the  vendor  of  all 
remedy  for  the  purchase-money.  Kreiss  v.  Seligman,  8  Barb.,  439. 
But  where  a  party  sells  goods  or  advances  money  to  an  other 
with  a  knowledge  of  a  design  on  the  part  of  the  latter  to  put  the 
goods  or  his  money  to  an  unlawful  use,  and  he  does  any  act 
whatever  beyond  the  bare  sale,  &c,  in  aid  or  furtherance  of  the 
unlawful  object,  he  cannot  recover,  lb.;  Huckman  v.  Bryan,  3 
Denio,  340;  Morgan  v.  Groff,  5  Denio,  364;  and  see  ante,  697. 

A  contract  is  void  when  it  depends  upon  a  statute  which  is 
itself  unconstitutional  and  void.  Newell  v.  People,  3  Seld.,  9;  Sher- 
man v.  Barnard,  19  Barb.,  291. 

If  a  contract  is  not  only  void  but  is  also  illegal,  no  recovery 
can  be  had  for  the  value  parted  with  on  such  contract.  Peck  v. 
Burr,  6  Seld.,  294 ;  Rose  v.  Truax,  21  Barb.,  361.  But  where 
although  the  contract  is  void  it  is  not  illegal,  as  where  there  is  a 
mere  parol  agreement  for  the  purchase  of  land,  which  is  to  be 
paid  for  by  the  rendition  of  personal  services,  here  if  the  vendor 
refuses  to  convey,  the  laborer  may  recover  the  value  of  his 
services  upon  a  quantum  meruit.  King  v.  Brown,  2  Hill,  485;  and 
see  ante,  639,  640. 

The  right  to  object  to  the  illegality  of  a  transaction  is  not  con- 
fined solely  to  the  parties  to  the  illegal  agreement.  A  third 
person,  whose  obligation  was  valid  in  its  inception,  and  against 
which  there  could  be  no  valid  defense  while  in  the  hands  of  a 
bona  fide  holder,  may  defend  himself  on  the  ground  of  the  ille- 
gality through  which  the  plaintiff  derives  his  title.  Dewitt  v. 
Brisbane,  2  E.  P.  Smith,  508,  513;  Johnson  v.  Bush,  3  Barb  Oh 
207. 
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SECTION  XI. 

IMPOSSIBLE    CONTRACTS. 

General  principles.]  Nothing  is  more  familiar  legal  learning 
than  the  general  rule  that  parties  must  perform  their  contracts 
or  respond  in  damages  for  their  non-performance.  And  yet 
there  are  several  exceptions  to  this  general  rule.  Among  others 
is  the  rule  which  excuses  performance  of  a  contract  when  that  is 
physically  impossible,  or  when  it  is  prevented  by  the  act  of  God, 
or  by  some  act  of  the  law.  But,  while  there  are  cases  in  which 
such  matters  may  excuse  performance,  the  courts  generally 
require  that  a  case  shall  be  clearly  brought  within  the  rule  before 
the  excuse  is  permitted  to  operate  as  a  defense  to  an  action  for 
the  non-performance  of  a  deliberate  agreement. 

Act  of  God.]  There  are  cases  in  which  causes  beyond  human 
control  intervene  to  prevent  the  performance  of  a  contract  which 
seemed  possible  at  the  time  when  the  agreement  was  made.  In 
such  cases,  when  the  cause  does  not  arise  from  the  act  of  man, 
it  is  generally  termed  the  act  of  God. 

When  the  performance  of  an  agreement  becomes  impossible 
by  the  act  of  God,  that  is,  by  a  cause  which  could  not  possibly 
be  attributed  to  the  promisor,  and  this  impossibility  was  not 
amoug  the  probable  contingencies  which  a  prudent  man  should 
have  foreseen  and  provided  for,  this  will  generally  constitute  a 
sufficient  legal  defense.  But  to  make  the  act  of  God  a  defense, 
it  must  amount  to  an  impossibility  of  performance  by  the  pro- 
misor ;  mere  hardship  or  difficulty  will  not  constitute  a  defense? 

Where  sureties  enter  into  a  recognizance  for  the  appearance  of 
a  party  in  court  at  a  specified  time,  and  the  party  dies  before  that 
day,  the  sureties  will  be  discharged.  People  v.  Manning,  8  Cow., 
297.  Where  a  living  animal  is  taken  by  virtue  of  a  replevin 
process,  and  there  is  a  judgment  for  a  return  of  the  property, 
which  is  not  complied  with,  and  an  action  is  brought  upon  the 
replevin  bond  for  a  breach  of  its  condition,  it  will  be  a  good 
defense  to  such  action  to  allege  and  prove  that  the  animal  died 
before  the  judgment  iu  the  replevin  action,  and  without  any  fault 
of  the  party  who  replevied  it.  Carpenter  v.  Stevens,  12  Wend.,  589. 
Fires  and  floods  are  not  usually  considered  any  excuse  for  the 
non-performance  of  a  contract. 

A  tenant  who  covenants  generally  to  repair,  is  bound  to  rebuild 
if  the  house  is  burned  by  an  accidental  fire.  Bullock  v.  Dommitt, 
6  Term  E.,  650 ;  and  see  ante,  197. 

So  where  there  is  a  covenant  to  build  a  bridge  in  a  substantial 
manner,  and  to  keep  it  in  repair  for  a  specified  time,  the  party 
covenanting  is  bound  to  re-build  the  bridge,  although  it  was 
broken  down  by  an  unusual  and  extraordinary  flood.  Brecknock  &c. 
Co.  v.  Pritchard,  6  Term  E.,  750. 

The  principle  upon  which  a  liability  exists  in  such  cases  is, 
that  if  a  party,  by  his  own  express  contract,  creates  a  duty  or  a 
cbarge  upon  himself,  he  is  bound  to  make  it  good  if  he  can,  not- 

(a)  Notb  478. 
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withstanding  any  accident  by  inevitable  necessity ;  for,  if  he  had 
chosen  to  guard  against  any  loss  of  this  kind,  he  should  intro- 
duce it  into  the  contract  by  way  of  exception,  and,  accordingly,  an 
exception  of  accidents  by  fire  and  tempest  is  now  usually  intro- 
duced into  leases,  in  order  to  protect  the  lessee.  And  see  ante,  197. 

Common  carriers  are  legally  bound  to  carry  goods  in  most 
instances.  Ante,  345.  And  their  liabilities  extend  to  every  case 
except  the  act  of  God  or  of  public  enemies.  Ante,  349,  350.  But 
where  the  loss  or  damage  arises  from  the  act  of  God,  as  by  storms, 
tempests,  and  the  like,  the  loss  falls  upon  the  owner  and  not 
upon  the  carrier.  Amies  v.  Stevens,  1  Strange,  128  ;  Trent  Navi- 
gation v.  Wood,  3  Esp.,  127  ;  Forward  v.  Pittard,  1  Term  E.,  27, 
33 ;  Boss  v.  Hill,  2  0.  B.,  890. 

Act  of  the  law,  or  legal  impossibility.]  There  are  cases  in  which 
a  contract  was  entirely  legal  in  all  its  terms  and  conditions  at 
the  time  of  its  execution  ;  but  some  subsequent  act  of  the  legis- 
lature renders  the  performance  of  it  illegal,  or  it  causes  the  con- 
sideration to  become  illegal,  and  therefore  void.  In  such  cases 
the  statute  repeals  the  covenant  so  far  as  it  relates  to  the  illegal 
portion  of  it,  and  the  party  is  not  bound  to  perform  it.  Brewster 
v.  Kitchell,  1  Salk.,  198  ;  Doe  d.  Marquis  of  Anglesea  v.  Church- 
wardens of  Rugeley,  6  Q.  B.,  107,  114  ;  see  also  Doe  d.  Gfrantley  v. 
Butcher,  id.,  115,  note  a. 

But,  if  a  man  covenants  not  to  do  a  thing  which  was  then 
unlawful,  and  an  act  then  comes  and  makes  it  lawful  to  do  it, 
such  act  of  the  legislature  does  not  repeal  the  covenant.  lb. 
Where  existing  laws  prevent  the  legal  possibility  of  performance 
of  a  contract  by  some  particular  persons,  they  must  be  careful 
and  not  agree  to  do  what  is  a  legal  impossibility  on  their  part ; 
and  if  they  neglect  this  precaution,  they  must  abide  the  conse- 
quences. If  the  performance  of  the  covenant  is  within  the  pos- 
sibility of  performance,  however  improbable  or  absurd  it  may  be, 
the  covenant  will  be  upheld.  To  excuse  non-performance,  it 
must  appear  that  the  thing  to  be  done  cannot  by  any  means  be 
accomplished.  And  where  the  defendant  covenanted  to  perfect 
a  patent  right  in  England  for  the  plaintiff's  benefit,  it  was  held 
that  the  fact  that,  under  the  British  statute,  this  could  not  be 
done,  did  not  excuse  him,  it  not  being  shown  that  it  could  not 
be  effected  by  an  act  of  parliament.  Beebe  v.  Johnson,  19  Wend., 
500  ;  and  see  Paradine  v.  Jane,  Aleyn,  27 ;  Beale  v.  Thompson,  3 
Bos.  &  Pal.,  420. 

Where  a  contract  is  entered  into  in  pursuance  of  the  terms  of 
a  statute  which  authorizes  it,  and  before  the  completion  of  the 
contract  the  statute  is  repealed,  this  will  absolve  the  parties  from 
a  further  performance.  Jones  v.  Judd,  4  Oomst.,  411.  And  where 
by  the  terms  of  such  a  contract  for  work  and  labor,  the  full  price 
is  not  to  be  paid  until  the  work  is  completed,  and  a  complete  per- 
formance becomes  impossible  in  consequence  of  the  repeal  of  such 
law,  the  contractor  may  recover  for  the  work  actually  done  at 
the  full  prices  agreed  on.  lb.  When  the  performance  of  the  con- 
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dition  ot  a  bond  becomes  impossible  by  act  of  the  law,  the  default 
is  excused.  And  where  a  bond  was  given  for  the  appearance  of 
A.,  at  the  next  general  sessions  of  the  county  of  L.,  to  answer  an 
indictment,  &c,  and  intermediate  the  date  of  the  bond,  and  the 
sitting  of  the  court,  A.  was  arrested  and  committed  to  the  jail  of 
an  other  county,  and  kept  in  confinement  until  after  the  day  for 
appearance,  this  was  held  to  be  a  good  defense  to  an  action  upon 
the  bond.  People  v.  Bartlett,  3  Hill,  570.a 

When  a  covenant  is  legally  senseless  and  impossible,  no  action 
will  lie  upon  it,  as  where  0.  covenants  to  pay  a  sum  of  money  to 
A.,  B.,  and  himself  0.,  or  the  survivor  or  survivors  of  them. 
Faulkner  v.  Lowe,  2  Exch.,  595.  In  such  a  case  the  covenant 
provides  for  the  payment  of  money  by  a  man  to  himself,  which 
is  said  to  be  a  legal  impossibility.  lb.  The  covenant  is  not  to  pay 
A.,  B.  or  0.,  but  to  pay  A.,  B.  and  0.  on  their  joint  account.  lb. 

Physical  impossibility.']  Few  contracts  are  made  when  the 
parties  know  that  its  performance  is  an  utter  impossibility.  But 
if  such  an  agreement  should  be  made,  and  the  impossibility  of 
the  performance  is  not  only  certain  but  perfectly  obvious  to  the 
promisor,  such  contract  will  be  absolutely  void  for  its  inherent 
absurdity.  Illustrations  of  such  contracts  would  be,  to  build  a 
fine  large  building  in  a  single  day,  or  to  cross  the  Atlantic,  or  to 
go  from  New  York  to  San  Francisco  in  a  day. 

But  there  are  numerous  instances  in  which  the  performance  of 
a  contract  by  the  promisor  becomes  impossible  to  him,  and  yet 
he  is  held  liable  for  the  non-performance.  Except  in  such  instances 
as  have  just  been  specified,  the  general  rule  or  principle  of  law 
is,-that  whenever  a  party  enters  into  an  absolute  and  unqualified 
contract  to  do  some  particular  act,  the  impossibility  of  perform- 
ance occasioned  by  inevitable  accident,  or  some  unforeseen  occur- 
rence over  which  he  had  no  control,  will  not  release  him  from  the 
obligation  of  his  contract,  because  the  casualty  or  accident  might 
have  been  provided  against  by  the  contract.  And  where  the 
defendant  agreed  to  transport  merchandise  from  the  city  of  New 
York  and  to  deliver  it  at  Independence,  in  Missouri,  in  twenty- 
six  days,  which  he  failed  to  accomplish  within  that  time,  it  was 
held  that  the  fact  that  a  public  canal,  upon  which  the  goods  were 
intended  to  be  transported  a  part  of  the  distance,  was  rendered 
impassable  by  an  unusual  freshet,  and  that  this  occasioned  the 
detention,  was  no  legal  excuse  therefor.  Harmony  v.  Bingham,  2 
Kern.,  99.  And  so,  if  a  party  has  covenanted  and  agreed  to  ship 
any  particular  sort  of  cargo,  such  as  a  cargo  of  guano,  a  cargo 
of  corn,  or  of  timber,  on  board  a  vessel  at  a  specified  port,  the 
circumstance  that  no  guano,  corn  or  timber  was  to  be  procured 
at  that  port,  or  that  its  exportation  had  been  prohibited  by  a 
foreign  government,  or  that  the  loading  of  it  on  board  was  pre- 
vented by  an  embargo,  or  an  infectious  disorder,  will  constitute 
no  answer  to  an  action  brought  to  recover  damages  for  the  non- 
performance of  the  contract.  Sjoerds  v.  Luscombe,  16  East,  201 
Barker  v.  Hodgson,  3  M.  &  S.,  267  ;  Hills  v.  Sughrue,  15  Mees.  & 

(o)  Note  479. 
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Wels.,  261.  So,  where  there  is  a  contract  to  deliver  "prime"  or 
"  first  class  "  teas,  it  will  be  no  defense  to  show  that  no  such  teas 
could  be  procured  at  the  season  of  the  year  when  they  were  to 
be  delivered,  because  none  were  to  be  found  in  the  market.  Oil- 
pins  v.  Consequa,  1  Peters  0.  0.,  86,  91. 

If  the  impossibility  of  the  performance  has  been  occasioned  by 
the  act  of  a  stranger,  or  by  the  act  of  the  defendant  himself,  it 
constitutes  no  defense  to  an  action.  Thornbarrow  v.  Whitacre,  2 
Ld.  Eaym.,  1164 ;  Hochster  v.  Be  La  Tour,  2  Ell.  &  Bla.,  678  ; 
Warfield  v.  Walkins,  30  Barb.,  395. 

If  a  married  man  exchanges  mutual  promises  of  marriage  with 
a  single  woman,  it  is  no  answer  to  an  action  by  the  latter  to 
recover  damages  for  non-performance,  to  set  up  the  impossibility 
of  performance,  or  the  illegality  of  the  second  marriage,  uuless 
the  fact  of  the  existing  marriage  of  the  promisor  was  known  to 
the  woman  at  the  time  of  the  making  of  the  contract,  in  which 
case  it  would  be  an  illegal  aud  void  contract.  Wild  v.  Harris,  7 
0.  B.,  1005  ;  Mill-ward  v.  Littlewood,  5  Exch.,  775  ;  Blattmacher  v. 
Saal,  29  Barb.,  22. 

When  sickness  or  death  renders  the  performance  impossible, 
and  when  that  is  a  sufficient  excuse  for  the  non-performance, 
see  ante,  119. 

SECTION  XII. 

HIGHER     SECURITY,     MERGER,  EXTINGUISHMENT,  AO. 

In  actions  upon  contracts,  it  is  sometimes  the  case  that  a  defense 
is  interposed  which  insists  that  a  subsequent  agreement  has  been 
made  between  the  parties  which  merges  the  original  contract  in  it, 
or  that  the  subsequent  agreement  is  a  substitute  for  it,  or  an  extin- 
guishment of  it.  And  when  the  original  contract  has  been  merged 
in  a  subsequent  one,  or  has  been  extinguished  by  it,  no  action  can 
be  maintained  upon  such  original  agreement.  If,  after  a  simple 
promise  has  been  made,  or  a  simple  contract  has  been  entered 
into,  a  new  contract  under  seal  is  executed  for  the  performance 
of  the  same  act  or  duty  as  that  stipulated  for  by  the  simple  con- 
tract, the  simple  contract  becomes  merged  in  the  higher  security, 
and  can  no  longer  be  enforced.  If,  therefore,  a  man  borrows  a 
sum  of  money,  and  gives  a  promise  in  writing  to  repay  the 
money  by  a  day  named,  and  he  afterwards  executes  an  obligation 
or  bond  under  seal  for  the  repayment  of  the  same  money,  the 
simple  promise  in  writing  under  hand  is  merged  and  extinguished. 
Schaek  v.  Anthony,  1  M.  &  S.,  573  ;  Roosevelt  v.  Mark,  6  Johns 
Oh.,  266. 

There  cannot  be  a  contract  under  seal,  and  a  simple  contract 
between  the  same  parties  for  the  payment  of  the  same  debt. 
There  will  be  a  merger  of  the  simple  contract,  whether  the  par- 
ties wish  it  or  not,  for  the  two  contracts  are  incompatible,  and 
the  higher  must  prevail.  Price  v.  Moulton,  10  0.  B.,  561,  574. 
For  instance,  by  the  acceptance  of  a  bond  for  a  simple  contract 
debt,  such  as  an  account,  or  a  bill  or  note,  or  the  like,  the  debt 
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Will  merge  in  the  higher  security ;  and  if  a  covenant  be  entered 
into  to  pay  a  sum  of  money  actually  due,  the  remedy  thenceforth 
must  be  upon  the  covenant,  and  not  upon  the  original  cause  of 
action.  lb.  It  is  said,  however,  that  the  specialty  does  not, 
strictly  speakiug,  merge  or  extinguish  the  debt;  but  that  it  merges 
the  remedy  by  way  of  proceeding  upon  the  simple  contract.  lb. 

In  order  to  trace  out  the  full  operation  of  the  doctrine  of  mer- 
ger, let  us  suppose  that  A.,  beiug  indebted  to  B.,  in  the  sum  of 
one  hundred  dollars,  for  goods  sold  and  delivered,  accepts  a  bill 
of  exchange  drawn  upon  him  by  B.,  at  a  date  certain  for  that 
amount,  the  effect  of  that  transaction  will  be  to  suspend  or  post- 
pone, until  the  bill  falls  due,  B.'s  right  of  action  against  A.,  in 
regard  to  the  goods  sold.  Let  us  next  suppose  that  the  bill  thus 
given  is  dishonored  at  maturity,  and  that  B.,  in  lieu  of  then  pro- 
ceeding against  A.,  as  he  would  be  entitled  to  do,  in  respect  either 
of  this  original  demand  or  upon  the  bill,  agrees  to  take  A.'s  bond 
in  the  penal  sum  of  two  hundred  dollars,  conditioned  for  the 
payment  to  B.  of  one  hundred  dollars  and  interest  thereupon,  at 
some  future  day.  ISTow,  if  default  be  made  in  the  payment  thus 
secured,  the  only  remedy  at  law  available  to  B.,  against  A.,  will  be 
by  an  action  upon*  the  bond,  his  right  of  action,  whether  in  respect 
of  his  original  claim  or  of  the  bill,  having  become  merged  in  and 
extinguished  by  the  instrument  under  seal.  To  pursue  this  in- 
quiry a  step  further,  let  us  suppose  that  B.  recovers  judgment  in 
an  action  upon  the  bond  against  A.,  the  sole  mode  of  obtaining 
satisfaction  from  his  debtor  thenceforth  available  to  B.,  will  be 
upon  the  judgment  in  which  the  bond  debt  will  itself  have 
become  merged. 

But,  when  a  judgment  is  confessed  by  a  mortgagor  to  the  mort- 
gagee, for  the  same  debt  secured  by  a  chattel  mortgage,  the 
mortgage  is  not  merged  in  or  extinguished  by  the  judgment, 
where  the  parties  expressly  agree  that  the  judgment  is  taken  as 
a  collateral  security.  Butler  v.  Miller,  1  Oomst.,  496;  S.  C,  5 
Denio,  159 ;  and  see  Day  v.  Leal,  14  Johns.,  404.  According  to 
the  common  law  of  this  state,  a  judgment  against  one  of  several 
joint  debtors,  obtained  in  an  action  against  him  alone,  is  a  bar  to 
an  action  against  the  others.  It  is  held  to  be  a  bar  upon  the 
ground  that,  by  the  recovery  of  the  judgment,  the  promise  or 
cause  of  action,  as  to  the  party  sued,  has  been  merged  and  extin 
guished  in  the  judgment,  by  operation  of  law  at  the  instance  of 
the  creditor.  Suydam  v.  Barber,  4  E.  P.  Smith,  468,  470 ;  Olm- 
steadv.  Webster,  4  Seld.,  413;  Peters  v.  Sanford,  1  Denio,  224; 
Pierce  v.  Kearney,  5  Hill,  82 ;  Robertson  v.  Smith,  18  Johns.,  459 ; 
Benson  v.  Paine,  9  Abb.  28. 

The  principle  that  a  judgment  against  one  of  several  partners 
or  joint  debtors,  for  a  partnership  or  joint  debt,  extinguishes  that 
debt,  is  not  applicable  to  a  case  where  one  partner  or  joint 
debtor  unites  with  a  third  person  in  giving  a  note  for  such  debt, 
which  note,  by  agreement,  is  made  and  accepted  by  the  creditor 
as  a  mere  collateral  security  ;  and  in  such  a  case  a  judgment  on 
Wait         118 
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the  note  does  not  affect  the  original  indebtedness,  even  as  to  the 
partner  who  signed  it.  Hawks  v.  Hinchcliff,  17  Barb.,  492 ;  Butler 
v.  Miller,  1  Oomst.,  496.  And  where,  in  an  action  on  a  judg- 
ment, the  creditor  recovers  a  second  judgment  for  the  amount 
of  the  first,  and  one  which  is  of  no  higher  nature  than  the  first, 
as  when  a  judgment  is  obtained  in  a  justice's  court  upon  a  judg- 
ment rendered  in  a  justice's  court,  the  latter  judgment  is  no  bar 
to  a  new  action  upon  the  first  judgment,  since  it  does  not  work 
any  extinguishment.  Andrews  v.  Smith,  9  Wend.,  53;  Mitlard  v., 
Whitalcer,  5  Hill,  408 ;  and  the  same  rule  is  equally  applicable  to 
judgments  in  courts  of  record.  Jackson  v.  Shaffer,  11  Johns.,  513. 
As  to  the  restrictions  now  imposed  by  statute  upon  frequent 
actions  upon  justices'  judgments,  see  ante,  598. 

Where  the  securities  are  the  same  in  nature  and  degree  there 
is  no  merger,  since  the  principle  of  merger  is  that  a  contract  of 
an  inferior  degree  is  merged  in  one  of  a  superior  degree,  as  where 
a  bond  is  taken  to  secure  an  ordinary  account,  or  a  bill  or  note. 
And  if  a  party  takes  several  securities  of  the  same  degree  from 
the  same  person,  there  will  not  be  any  merger  of  the  former 
securities  by  those  given  at  a  later  period.  Andrews  v.  Smith,  9 
Wend.,  53,  54 ;  Millard  v.  Whitalcer,  5  Hill,  408. 

Receiving  a  debtor's  promissory  note  for  his  debt  does  not 
merge  or  extinguish  the  demand.  And  where  a  chattel  mortgage 
is  given  to  secure  the  payment  of  such  note,  the  taking  of  anew 
chattel  mortgage  upon  the  same  property  will  not  extinguish  the 
first  mortgage.  Hill  v.  Beebe,  3  Kern.,  556 ;  Gregory  v.  Thomas,  20 
Wend.,  17.  So  taking  a  bond  and  mortgage  as  a  security  for  sealed 
notes  will  not  extinguish  them.  Phelps  v.  Johnson,  8  Johns.,  54, 58. 

A  creditor  has  a  right  to  take  as  many  securities  as  his  debtor 
is  willing  to  give.a  And  where  a  mortgagor,  after  the  delivery  of 
a  chattel  mortgage,  gives  his  promissory  notes  for  the  same  debt, 
the  acceptance  of  such  notes  by  the  mortgagee  is  not  a  waiver 
of  the  mortgage  security.  Wescolt  v.  Ounn,  4  Duer,  107 ;  and  see 
Gahn  v.  Niemcewicz,  11  Wend.,  312  ;  S.  C,  3  Paige,  614. 

There  is  one  instance  in  which  a  sealed  instrument  does  not 
merge  or  extinguish  a  simple  parol  contract.  If  the  amount  of 
the  simple  contract  debt  is  entirely  indefinite,  and  the  bond  or 
other  sealed  instrument  is  for  a  sum  certain,  and  is  taken  as  a 
collateral  security,  there  will  not  be  any  merger  of  the  simple 
contract  debt.  Day  v.  Leal,  14  Johns.,  404 ;  Norfolk  B.  It.  Co.  v. 
McNamara,  3  Exch.,  628 ;  and  see  Bank  of  Chenango  v.  Hyde,  4 
Cow.,  567 ;  Jackson  v.  Shaffer,  11  Johns.,  513. 

A  bond  and  mortgage,  when  given  as  collateral  security  for 
the  payment  of  a  promissory  note,  does  not  extinguish  the  note, 
even  though  there  is  a  proviso  against  personal  liability  on  the 
mortgage.  Ainslie  v.  Wilson,  7  Cow.,  662.  So  the  acceptance  of 
a  mortgage  or  other  collateral  security,  for  the  payment  of  a 
debt,  neither  satisfies  the  original  demand,  nor  suspends  the  right 
of  action  to  enforce  it.  Taggard  v.  Curtenius,  15  Wend.,  155 ; 
Palmer  v.  Gurnsey,  7  Wend.,  248. 

(a)  Note  480. 
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When  the  debt  of  a  principal  is  a  mere  simple  contract  debt, 
and  a  third  person  as  a  surety  enters  into  a  sealed  covenant  for 
the  payment  of  such  debt,  this  sealed  instrument  will  not,  by 
mere  operation  of  law,  extinguish  the  simple  contract  debt. 
White  v.  Cuyler,  6  Term  R.,  176;  Holmes  v.  Bell,  3  Man.  & 
Grang.,  213 ;  Twopenny  v.  Young,  3  Barn.  &  Oress.,  211.  So,  if 
one  of  two  makers  of  a  joint  and  several  promissory  note  exe- 
cutes to  the  holder  a  mortgage  to  secure  the  amount,  and 
covenants  therein  to  pay  it,  the  other  maker  is  not  discharged ; 
the  remedy  given  by  the  specialty  being  confined  to  one  of  the 
debtors  only,  and,  therefore,  not  co-extensive  with  that  which 
the  creditor  had  upon  the  note.  Ansell  v.  Baker,  15  Q.  B.,  20 ; 
Solly  v.  Forbes,  2  Brod.  &  Bing.,  38. 

Where  a  judgment  is  recovered  in  one  of  the  courts  of  this 
state,  upon  a  cause  of  action  arising  out  of  a  tort,  the  judgment 
is  a  merger  of  the  original  cause  of  action,  and  the  defendant 
cannot  be  arrested  in  an  action  upon  such  judgment.  Goodrich  v. 
Dunbar,  17  Barb.,  644 ;  MoButt  v.  Hirsch,  4  Abb.,  441 ;  Mallory 
v.  Leach,  14  Abb.,  449,  note ;  8.  C,  23  How.,  507.  As  to  the 
effect  of  a  judgment  rendered  in  an  other  state,  see  Warner  v. 
Be  Baun,  1  E.  D.  Smith,  261 ;  Besley  v.  Palmer^  1  Hill,  482 ; 
Suydam  v.  Barber,  4  E.  P.  Smith,  468 ;  Mahaney  v.  Penman,  1 
Abb.,  34;  Arthurton  v.  Bailey,  20  How.,  311. 

SECTION  XIII. 

PERFORMANCE. 

Prevention  and  dispensation.']  It  is  a  principle  of  law  that  he 
who  prevents  a  thing  from  being  done  shall  not  avail  himself  of 
the  non-performance  which  he  himself  has  occasioned."  And 
where  one  party,  by  doing  a  previous  act,  would  acquire  a  right 
to  any  debt  or  duty,  and  the  other  party  prevents  him  from  doing 
it,  he  acquires  the  right  as  completely  as  though  it  had  been 
actually  done. 

If  one  man  is  to  pay  money  to  an  other,  upon  an  act  being 
done,  and  the  other  is  ready  and  offers  to  do  the  act,  and  the 
party  hinders  him,  this  is  tantamount  to  performance,  and 
the  party  acquires  a  complete  right  to  the  money,  because  it  is  a 
principle,  that  he  who  prevents  a  thing  from  being  done,  shall 
not  avail  himself  of  the  non-performance  which  he  has  occasioned. 

Thus,  where  an  agreement  was  entered  into  between  the  plain- 
tiff and  the  defendant,  that  the  plaintiff  should  pull  down  and 
prostrate  the  walls  of  three  houses,  and  erect  on  the  site  thereof, 
a  malt  house  and  other  buildings,  and  receive  a  certain  sum  of 
money  for  his  pains,  and  the  plaintiff  showed  that  he  was  ready 
and  offered  to  do  the  work,  but  that  the  defendant  prevented  him 
it  was  held  that  the  defendant  was  bound  to  pay  the  money,  and 
that  he  ought  not  to  take  advantage  of  his  own  wrong.  Peters  v 
Opie,  1  Vent.,  177  ;  Collins  v.  Price,  5  Bing.,  132  ;  Ferry  v.  Wil 

Hams,  8  Taunt.,  70. 

(o)  Note  481. 
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If  the  obligee  of  a  bond  has  himself  prevented  the  obligor 
from  fulfilling  the  condition  of  the  bond,  he  shall  never  take 
advantage  of  the  non-performance  of  the  condition,  for  that 
would  be  enabling  him  to  benefit  by  his  own  wrong.  Hayward  v. 
Bennett,  3  0.  B.,  423 ;  Holme  v.  Guppy,  3  Mees.  &  Wels.,  389. 

And  where  a  manufacturer,  by  a  contract  of  sale,  had  agreed 
to  manufacture  and  deliver  to  a  purchaser  certain  goods  and 
chattels  by  a  day  certain,  and  the  purchaser,  before  the  time 
appointed  for  the  delivery,  told  the  manufacturer  he  need  not 
manufacture  them,  as  he  had  no  occasion  for  them,  and  would 
not  accept  or  pay  for  them,  performance  by  the  manufacturer  was 
held  to  have  been  prevented  and  dispensed  with,  for  performance 
may  be  prevented  by  word  of  mouth  as  well  as  by  downright 
physical  force ;  and  it  was  held  that  the  manufacturer  might, 
without  making  or  tendering  the  goods,  maintain  an  action 
against  the  purchaser  for  the  breach  of  the  contract,  and  that  he 
was  entitled  to  a  verdict  on  an  issue  denying  the  allegations  that 
he  was  ready  and  willing  to  perform  the  contract,  but  that  the 
defendant  refused  to  accept  the  goods,  and  prevented  and  dis- 
charged the  plaintiff  from  manufacturing  and  delivering  them. 
Cort  v.  Ambergate,  &c,  E.  B.,  17  Q.  B.,  127 ;  Ripley  v.  McClure, 
4  Exch.,  345  ;'  Jones  v.  BarMey,  2  Doug.,  684 ;  and  see  ante,  180, 
181,  182. 

Whenever  one  party  has  absolutely  refused  to  perform,  or  has 
rendered  himself  incapable  of  performing  his  part  of  the  contract, 
he  puts  it  in  the  power  of  the  other  party,  either  to  sue  for  a 
breach  of  it,  or  to  treat  the  contract  as  rescinded  or  abandoned, 
and  to  sue  on  a  quantum  meruit,  for  the  work  actually  done.  De 
Bernardy  v.  Harding,  8  Exch.,  822 ;  Blanche  v.  Colburn,  8 
Bing.,  14." 

Default  in  doing  the  first  act.~\  Sometimes  the  performance  of  a 
contract  by  one  party  depends  upon  something  which  is  to  be 
previously  done  by  the  other;  and  when  that  is  the  case,  an 
action  will  not  lie  for  its  non-performance  if  default  has  been 
made  in  the  accomplishment  of  the  precedent  act;  for  if  one 
desires  to  enforce  a  contract,  he  must  first  put  himself  right  by 
performing  his  part  of  the  contract,  or  being  ready  and  willing  to 
perform  it.b  Every  possible  condition  which,  according  to  the 
terms  of  the  bargain,  is  in  the  nature  or  order  of  things  precedent 
to  be  performed  by  the  plaintiff,  must  be  duly  accomplished,  or 
must  be  dispensed  with  on  sufficient  ground,  before  an  action  can 
be  maintained ;  for,  when  the  action  is  brought,  it  must  appear 
that  the  condition  has  been  performed,  if  not  literally,  at  least 
substantially,  or  that  by  reason  of  some  default  in  the  opposite 
party,  the  performance  of  the  condition  has  been  prevented, 
which  dispenses  with  that  performance.  Ante,  176  to  180  184,' 
185,  114  to  120. 

Where,  by  the  express  terms  of  a  contract,  it  is  to  be  performed 
"on  notice"  generally,  or  on  some  specific  notice,  it  is  indis- 
pensable to  a  right  of  action  that  such  notice  should  have  been 

(a)  Note  482.        (6)  Note  483. 
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duly  given.  Vyse  v.  Wakefield,  6  Mees.  &  Wels.,  442;  8.  C.,1 
Mees.  &  Wels.,  126. 

The  same  rule  applies  in  those  cases  in  which  a  demand  is 
required  by  the  terms  of  the  contract,  or  by  its  legal  construction. 

Cumulative  and  alternative  stipulations^]  If  a  party  engages  to 
do  two  things,  the  one  is  cumulative  upon  the  other,  and  he 
must  perform  both  of  the  things  agreed  to  be  done ;  but  if  the 
contract  is  in  the  alternative  for  the  performance  of  one  or 
the  other  of  two  different  acts,  the  liability  is  discharged  by  the 
performance  of  one  of  the  acts.  Where  the  shareholders  of  an 
incorporated  company  neglect  or  refuse  to  pay  such  calls  as  are 
legally  made,  the  company  has  an  alternative  remedy;  there  may 
be  a  forfeiture  of  the  shares  of  stock,  or  an  action  to  recover  the 
amount  due.  But  if  the  corporation,  in  pursuance  of  this  right 
of  election,  determines  to  forfeit  the  stock  of  a  subscriber  for  the 
non-payment  of  calls,  this  forfeiture  operates  as  a  rescission  of 
the  contract,  and  after  that  time  or  act,  no  subsequent  action 
can  be  maintained  against  such  stockholder  on  his  subscription. 
Small  v.  Herkimer  Manuf.  Co.,  2  Oomst.,  330  ;  Buffalo  and  N.  Y. 
City  B.  R.  v.  Dudley,  4  Kern.,  336,  347 ;  and  see  ante,  100. 

Under  an  agreement  to  do  one  of  two  things,  the  right  of  elec- 
tion is  in  the  party  who  is  to  do  either  the  one  or  the  other  of  the 
two  things.  Smith  v.  Sanborn,  11  Johns.,  59 ;  Layton  v.  Pearce,  1 
Doug.,  16 ;  and  see  Norton  v.  Webb,  36  Me.,  270.  So  if  one  con- 
tracts in  the  alternative  to  do  one  of  two  things  by  a  certain  day, 
he  has  until  the  day  is  past  to  elect  which  he  will  perform,  but 
if  he  suffers  the  day  to  elapse  without  performing  either,  his  con- 
tract is  broken  and  his  right  of  election  lost.  McNitt  v.  Clark,  7 
Johns.,  465 ;  Choice  v.  Mosely,  1  Bailey,  136. 

If  a  vendor  of  corn  agrees  to  deliver  to  the  purchaser  fifty  or 
one  hundred  bushels  of  corn  by  a  day  named,  at  so  much  a  bushel, 
and  the  purchaser  agrees  to  pay  the  price  on  the  delivery  of  the 
corn  to  him,  the  vendor  will  have  to  do  the  first  act,  and  he  will 
therefore  have  his  election  whether  to  deliver  and  demand  pay- 
ment for  either  the  fifty  or  the  one  hundred  bushels.  Penny  v. 
Porter,  2  East,  2 ;  and  see  ante,  498.  So  if  the  defendant  has 
bound  himself  to  do  one  of  two  things  at  the  choice  of  the  plain- 
tiff, he  must,  in  pleading  the  performance  of  his  engagement, 
show  that  he  was  ready  and  offered  to  do  either  of  them.  There- 
fore, if  he  is  to  deliver  five  hundred  dollars  or  a  span  of  horses, 
at  the  option  of  the  plaintiff,  he  does  not  perform  his  contract  by 
tendering  the  horses  without  the  money.  Fordley's  Case,  1  Leon, 
68 ;  Chippendale  v.  Thurston,  4  Oarr.  &  Payne,  98.  If  one  branch 
of  the  alternative  becomes  impossible,  so  that  the  promisor  has 
uo  longer  an  election,  this  does  not  destroy  his  obligation,  unless 
the  contract  expressly  so  provides ;  but  he  will  then  be  bound  to 
perform  the  other  alternative.  Stevens  v.  Webb,  7  Oarr.  &  Payne, 
60.  If  goods  are  delivered  to  a  party  and  received  by  him,  ou 
the  terms  of  "  sale  or  return,"  he  who  receives  the  goods  must 
make  his  election  to  return  them  within  a  reasonable  time ;  and 
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if  the  return  is  not  thus  made,  the  contract  stands  as  an  absolute 
sale.  Ante,  479,  480. 

Time  of  performance.]  When  the  time  of  performance  is  not 
specified  by  the  contract,  the  thing  must  be  done  within  a  rea- 
sonable time.  Sdnsom  v.  Rhodes,  6  Bing.  IS.  0. 261.  And  there  may 
be  a  breach  of  the  contract,  even  before  the  time  fixed  for  its 
performance.  If  a  man  agrees  to  marry  a  particular  female  on 
or  before  a  specified  day,  and  before  that  time  he  marries  an  other 
woman,  he  thus  puts  it  out  of  his  power  to  perform  his  agree- 
ment, and  he  may  be  sued  at  once  for  a  breach  of  his  agreement. 
Short  v.  Stone,  8  Q.  B.,  358 ;  Lovelock  v.  FranMyn,  Id.,  378 ; 
Ford  v.  Tiley,  6  Barn.  &  Cress.,  325 ;  Bowdell  v.  Parsons,  10 
East,  359.  The  time  for  the  performance  of  some  particular  act  or 
duty  is  frequently  of  the  very  essence  of  the  contract,  such  as  the 
time  appointed  for  the  sailing  of  a  vessel,  or  for  receiving  cargo, 
or  for  effecting  an  insurance,  or  for  the  manufacture  and  delivery 
of  goods  and  chattels,  or  the  conveyance  or  transfer  of  property, 
or  for  the  commencement  and  completion  of  work,  so  that  a  per- 
son who  has  agreed  to  pay  down  a  sum  of  money  on  performance 
by  the  time  specified  may,  in  case  of  non-performance,  refuse 
payment ;  and  a  person  who  has  paid  his  money  in  advance  may 
recover  it  back,  and  sue  for  damages,  and  refuse  to  accept  per- 
formance at  any  subsequent  period.  See  ante,  112  to  120 ;  176  to 
186,  332. 

A  contract  to  do  a  thing  "  directly  "  does  not  mean  that  it  is 
to  be  done  instanter;  but  there  must  be  no  delay  in  performance, 
and  such  a  contract  requires  a  much  more  speedy  fulfillment  than 
a  contract  to  do  a  thing  within  a  reasonable  time.  Duncan  v.  Top- 
hum,  8  C.  B.,  225. 

Mode  of  jferformance.]  A  party  who  is  bound  by  contract  to  do 
any  act  or  thing  may  accomplish  it  in  any  manner  that  is  most 
convenient  and  least  burdensome  to  himself.  Beade  v.  Meniaeff, 
7  0.  B.,  162.  But  the  performance  itself  must  be  a  substantial 
bona  fide  performance,  in  accordance  with  the  true  meaning  of 
the  parties,  and  not  a  mere  compliance  with  the  letter  of  the 
engagement,  in  violation  of  the  spirit  and  intent  of  the  compact? 
If  a  man  enters  into  an  engagement  to  deliver  up  a  lease  or  a 
bond,  he  does  not  fulfill  his  contract  by  returning  it  canceled,  or 
with  the  seal  torn  off.  Richardson  v.  Barnes,  4  Exch.,  128.  If 
payment  is  to  be  made,  it  must  be  a  true  and  effectual  payment  to 
the  right  party.  If  something  is  to  be  done  according  to  the  advice 
and  direction  of  a  third  party,  the  party  bound  to  do  the  act 
must  procure  the  necessary  advice  and  direction.  If  the  concur- 
rence of  a  stranger  is  essential,  he  must  procure  such  concurrence. 
If  he  is  to  deliver  grain  or  property  on  board  of  a  ship,  at  a  par- 
ticular port,  on  a  specified  day,  he  must  go  in  search  of  the  ship, 
and  must  not  wait  for  notice  that  the  ship  is  ready.  When  the 
contract  is  founded  upon  the  personal  skill  and  peculiar  talents 
of  one  party,  the  latter  cannot  perform  the  contract  through  the 
medium  of  an  inferior  agent.  Ante,  335 ;  Mondel  v.  Steel,  8  Mees. 

(a)  if  0TB  484. 
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&  Wels.,  858 ;  Bigge  v.  Burbridge,  15  Mees.  &  Wels.,  599 ;  Bob- 
son  v.  Drummond,  2  B.  &  Ad.,  303.  As  to  the  skill  required  for 
a  proper  performance  of  a  contract,  see  ante,  317,  335,  336. 

Where  there  is  an  agreement  to  convey  property,  there  must 
be  a  full  and  substantial  performance  of  the  contract.  An  agree- 
ment to  convey  lands  by  "  a  good  and  sufficient  deed,"  is  not 
performed  when  a  deed  is  executed,  which  is  good  and  legal  in 
form,  unless  it  also  is  legally  sufficient  to  convey  a  good  title  to 
the  property  described  in  the  deed.  Pomeroy  v.  Drury,  14  Barb., 
418 ;  Fletcher  v.  Button,  4  Oomst..  396 ;  Judson  v.  Wass,  11 
Johns.,  525 ;  Clute  v.  Booison,  2  Johns.,  595. 

Where  the  certificate  of  a  third  person  is  requisite  upon  the 
question  of  performance,  such  certificate  must  generally  be  pro- 
cured. Ante,  177,  688. 

Where  a  corporation  agrees  to  pay  for  labor  at  a  fixed  time,  in 
its  own  stock,  and  no  place  of  payment  is  designated,  the  con- 
tract is  to  be  performed  at  the  office  of  the  company,  and  they 
are  not  bound  to  seek  the  other  party  and  make  a  tender  of  per- 
formance. Moore  v.  Hudson  River  R.  B.  Co.,  12  Barb.,  156. 

A  substantial  performance  of  a  contract  is  sufficient.  And 
mere  inadvertent  and  unimportant  omissions  or  variances  from 
the  terms  of  the  contract  will  not  deprive  the  contractor  of  his 
right  to  compensation.  Ante,  186 ;  Sinclair  v.  Tallmadge,  35  Barb. 
602.  A  covenant  to  assign  a  bond  and  mortgage  is  satisfied  by 
a  delivery  of  an  assignment  thereof,  with  the  bond  attached, 
although  without  the  mortgage,  where  the  mortgage  has  been 
ecorded  and  afterwards  lost.  Clement  v.  Cash,  7  E.  P.  Smith,  253. 

Excuses  for  non-performance.']  The  law  will  generally  furnish 
an  excuse  for  the  non-performance  of  any  contract  which  it  will 
not  enforce  on  account  of  the  illegality  of  its  provisions.  What 
contracts  are  illegal  has  been  fully  discussed.  Ante,  914. 

So,  when  the  act  of  God,  of  the  law,  or  of  the  opposite  party 
prevents  performance,  this  will  generally  constitute  a  legal  defense 
to  an  action  for  non-performance.  Ante,  933. 

The  non-performance  of  a  condition  precedent  by  the  plaintiff, 
is  also  a  successful  defense,  by  furnishing  an  excuse  for  a  neglect 
of  performance  until  the  condition  precedent  has  been  performed. 
Ante,  115  to  120,  176  to  186. 

Of  part  performance.']  Where  there  is  a  special  contract  which 
specifies  that  particular  acts  or  things  are  to  be  done,  it  is  a 
general  rule  that  a  part  performance  of  the  contract,  by  doing 
a  part  of  the  acts  and  leaving  the  rest  unperformed,  is  not  a  legal 
performance  of  the  contract.  Ante,  117, 118, 177, 178, 179.  There 
may,  however,  be  a  waiver  of  strict  performance,  and  this  may 
sometimes  constitute  a  defense  to  an  action  for  not  performing 
the  contract  fully  as  originally  agreed.  Ante,  184.  And  where 
there  is  but  a  partial  performance  of  an  entire  contract,  the  party 
in  default  will  generally  be  liable  in  damages  for  his  non-per- 
ibrmance,  or  such  non-perforraance  will  constitute  a  legal  bar  to 
his  right  to  compensation  for  what  he  has  done  under  the  con 
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tract,  unless  there  is  some  subsequent  modification  of  the  original 
agreement. 

SECTION  XIV. 

FORMER   ADJUDICATION. 

The  law  favors  a  just  and  final  determination  of  all  disputes 
between  contending  or  litigant  parties.  And  when  such  diffi- 
culties cannot  be  amicably  adjusted  by  the  parties  themselves, 
the  law  offers  its  remedies  as  a  peaceful,  a  just  and  a  final  termi- 
nation of  the  matter.  And  for  the  purpose  of  securing  a  full 
and  fair  trial  of  all  such  questions,  the  law  has  provided  ample 
remedies  which  are  open  and  free  to  all  who  are  entitled  to  them, 
and  who  desire  to  employ  them.  But,  while  it  is  the  policy  of 
the  law  to  furnish  sufficient  modes  for  obtaining  justice,  it  is  also 
a  settled  principle  that  a  fair  and  full  hearing,  with  a  final 
decision,  is  conclusive  upon  the  rights  of  the  parties,  unless  the 
future  remedy  is  obtained  by  review  in  the  nature  of  an  appeal. 
Interest  reipublicae  ut  sit  finis  litium — it  is  for  the  public  good 
that  there  be  an  end  to  litigation,  is  a  well  established  legal 
maxim.  And  whenever  a  question  has  once  been  fully  and  fairly 
tried,  and  a  judgment  rendered  thereon,  such  judgment  will 
generally  be  conclusive  as  to  the  same  matter,  and  between  the 
same  parties  or  their  privies.  A  brief  review  of  the  cases  relat- 
ing to  this  subject  will  materially  aid  the  student  or  the  justice 
in  applying  these  principles  to  practice. 

Former  recovery  oy  the  plaintiff.']  Where  a  party  has  brought 
an  action  and  recovered  a  judgment  in  his  favor,  he  will  be  pre- 
cluded from  bringing  an  other  action,  for  the  same  cause  of  action, 
against  the  same  defendant.  After  a  recovery  by  process  of  law, 
there  must  be  an  end  of  litigation ;  if  it  were  otherwise,  there 
would  be  no  security  for  any  person,  and  great  oppressions  might 
be  done  under  color  and  pretense  of  law.  Where  a  defendant 
relies  upon  the  defense  of  a  former  recovery  by  the  plaintiff  against 
him,  he  is  generally  bound  to  prove  the  facts  establishing  such 
defense,  though  occasionally  the  plaintiff's  evidence  may  be  suffi- 
cient for  that  purpose. 

Where,  in  an  action  on  contract  for  the  recovery  of  the  value 
of  goods,  wares  and  merchandise  sold  to  the  defendant,  he  relies 
upon  a  former  recovery  for  the  same  cause  of  action,  between  the 
same  parties,  and  he  sets  this  matter  up  as  a  defense,  a  record  of 
a  recovery  in  a  former  suit  in  favor  of  a  plaintiff  and  against  a 
defendant  of  the  same  name,  where  the  complaint  in  each  suit 
alleges,  as  the  only  cause  of  action  stated,  the  sale  of  goods, 
wares  and  merchandise  by  the  plaintiff  to  the  defendant,  during 
periods  ending  on  the  same  day,  and  claims  the  same  sum  to  be 
due,  furnishes  prima  facie  evidence  of  the  truth  of  the  defense. 
Agate  v.  Richards,  5  Bosw.,  456.  The  identity  of  the  names  of  the 
parties,  taken  in  connection  with  the  same  or  a  like  subject- 
matter,  furnishes  presumptive  evidence  of  identity  of  persons  and 
of  demand.  II.    And  if  the  plaintiff  does  not  rebut  this  presump- 
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:ion,  a  judgment  iu  his  favor  will  be  reversed.  lb.;  and  see  Hatchet 
.\  Boeheleau,  4  E.  P.  Smith,  87,  90. 

A  former  recovery  and  a  satisfaction  of  the  judgment  may,  in 
some  cases,  be  a  bar  to  an  other  action,  even  when  the  defendants 
are  not  the  same.  And  where  several  persons  were  liable  for  a 
;ort,  but  the  plaintiff  sued  one  of  them  and  obtained  a  judgment 
igainst  him,  which  was  paid  and  satisfied,  it  was  held  that  the 
plaintiff  could  not  maintain  an  action  against  any  of  the  other 
wrongdoers  after  such  payment.  Dexter  v.  Broat,  16  Barb.,  337. 
Payment  of  the  money  to  the  justice  before  whom  the  judgment 
was  rendered,  is  a  good  payment  to  the  plaintiff  in  such  a  case.  lb. 
So  where  a  plaintiff  elects  to  sue  one  of  several  joint  debtors, 
and  to  take  a  judgment  against  him  separately,  that  will  bar  his 
action  against  any  of  the  other  joint  debtors.  Ante,  937. 

But  a  judgment  in  favor  of  the  plaintiff,  and  against  the  title 
of  the  defendants  as  to  a  claim  of  title  from  the  plaintiff,  will  not 
bar  a  title  which  was  subsequently  derived  from  other  persons, 
and  interposed  in  the  second  action.  Rider  v.  Union  India  Rubber 
Co.,  4  Bosw.,  169. 

Former  suit,  when  plaintiff  set  off  demand.]  If  a  demand 
has  once  been  allowed  as  a  set-off,  it  can  never  afterwards 
form  the  subject  of  an  action.  And  this  rule  is  not  limited 
to  those  cases  alone  in  which  the  matter  set  off  is  strictly 
a  matter  of  set-off ;  for  if  a  claim  is  offered  and  allowed  as  a 
set-off,  it  will  be  extinguished  as  a  claim,  even  though  it  could 
not  properly  be  insisted  upon  as  a  set-off.  If  a  claim  for  dama- 
ges for  a  fraud  in  the  sale  or  exchange  of  horses  or  other  property 
is  offered  and  passed  upon  by  a  jury  or  the  justice  without  objec- 
tion, this  will  bar  any  subsequent  action  upon  the  claim.  King  v. 
Fuller,  3  Oaines,  152.  So  where  damages  have  been  done  by 
cattle,  and  the  claim  is  not  objected  to  by  the  plaintiff  at  the 
trial,  the  allowance  will  be  legal,  and  if  the  verdict  is  in  favor  of 
the  defendant  for  the  amount  of  his  claim,  or  even  more  than 
that  specified  in  the  pleadings,  the  judgment  will  not  be  dis- 
turbed. Wilson  v.  Larmouth,  3  Johns.,  433 ;  If  damages  for  a 
conversion  of  personal  property  are  allowed  as  a  set-off,  that  will 
bar  any  subsequent  action  for  the  same  demand.  McLean  v. 
Hugarin,  13  Johns.,  184 ;  and  see  Shelding  v.  Whitney,  3  Wend., 
154  ;  Curtis  v.  Groat,  6  Johus.,  168. 

Where  a  defendant  presents  a  demand  as  a  set-off  to  the 
plaintiff's  claim,  and  the  demand  is  legal  and  proper  to  be 
allowed,  if  duly  proved,  and  the  jury  or  the  justice  pass  upon  it  and 
disallow  it,  such  demand  cannot  be  set  off  in  an  other  action 
between  the  parties,  nor  will  an  action  lie  upon  it.  Hatch  v.  Ben- 
ton, 6  Barb.,  28.a  But  when  it  appears  affirmatively  that  the  claim 
was  such  that  it  could  not  be  legally  allowed  or  passed  upon 
under  the  circumstances  of  the  case,  such  former  action  will  not 
bar  the  claim,  nor  defeat  an  action  upon  it.  lb.  The  allowance 
or  disallowance  of  claims  by  way  of  set-off  is  a  frequent  subject 
of  litigation.  And  the  court  have  settled  the  practice  on  that 
Wait         119  (a)  Note  485. 
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point.  If  a  party  to  an  action,  whether  plain  tiff  or  defendant, 
presents  a  demand  which  is  legal  and  proper  to  be  allowed,  if 
supported  by  sufficient  evidence,  and  the  jury  or  the  justice  pass 
upon  it  and  disallow  it,  such  demand  cannot  be  recovered  in 
an  other  action.  The  verdict  is  conclusive,  unless  it  appears  affir- 
matively that  the  claim  rejected  by  them  could  not  legally  have 
been  allowed.  McGuinty  v.  Herrick,  5  Wend.,  240,  244 ;  Hatch 
v.  Benton,  6  Barb.,  34 ;  Beebe  v.  Bull,  12  Wend.,  504,  506 ;  Ives  v. 
Goddard,  1  Hilt.,  434.  In  an  action  upon  contract,  if  the 
defendant  offers  a  set-off  arising  out  of  a  tort,  and  the  plaintiff 
objects  to  this  claim,  or  to  the  introduction  of  evidence  of  it,  and 
the  claim  is  rejected,  this  will  not  bar  an  action  upon  such 
claim.  lb.  To  bar  any  claim  by  a  former  judgment,  it  must 
appear  that  the  matter  of  set-off  was  such  as  to  be  properly  and 
legally  allowable  whether  the  plaintiff  consented  or  not ;  or  that 
such  claim,  if  not  legally  allowable  as  a  set-off,  was  nevertheless 
received  by  the  plaintiffs  without  objection.  lb. ;  and  see  Miller 
v.  Manice,  6  Hill,  114.  If  the  claim  is  litigated,  and  the  matter 
is  permitted  to  be  received  by  way  of  defense,  although  not  as  a 
set-off,  this  will  still  be  a  bar  to  any  further  action  upon  it.  Wil- 
der v.  Case,  16  Wend.,  583 ;  Brockway  v.  Kinney,  2  Johns.,  210. 
But  where  it  is  alleged  by  the  answer  that  a  demand  was  set  off 
in  a  previous  action,  it  will  be  a  sufficient  answer  to  show  that 
the  demand  could  not  legally  be  set  off,  and  that  it  was  rejected 
on  the  former  trial,  on  the  objection  of  the  paxty  making  such 
defense.  Babcock  v.  Peck,  4  Denio,  292. 

Former  suit  and  neglect  to  setoff  demand.]  In  actions  in  justices' 
courts  a  party  is  bound  to  set  off  any  demands  which  he  may 
have  against  the  plaintiff,  when  the  action  is  upon  contract,  and 
the  demand .  is  in  its  nature  allowable  as  a  set-off,  if  it  is  then 
due.  Ante,  47,  §§  55,  56.  There  are,  however,  certain  statutory 
exceptions  to  this  rule.  lb. 

If  the  action  is  not  founded  upon  contract,  but  is  for  a  tort,  as 
in  actions  of  trespass,  trover,  replevin  and  the  like,  no  set-off  is 
then  admissible,  and  of  course  the  demand  could  not  be  set  off, 
nor  could  an  omission  to  set  it  off  be  any  bar  to  a  subsequent 
action  upon  it,  or  to  offering  it  as  a  set-off  in  a  proper  action. 
And  when  a  defense  is  interposed,  which  is  founded  upon  an 
omission  to  set  off  a  demand,  the  answer  must  show  that  the 
former  action  was  upon  contract,  and  that  it  was  such  that  a  set- 
off was  allowable.  Bygert  v.  Coppernoll,  13  Johns.,  210 ;  Moort 
v.  Davis,  11  Johns.,  144 ;  Bean  v.  Allen,  8  Johns.,  390 ;  Allen  v. 
Horton,  7  Johns.,  23. 

The  demand  cannot  be  set  off  unless  it  is  due  at  the  commence- 
ment of  the  action  in  which  it  is  offered.  Ante,  45,  §  48,  sub.  4. 
And  the  answer  of  an  omission  to  set  off  a  demand  ought  to 
show  that  the  set-off  was  due,  and  that  it  might  have  been  set 
off.  Bull  v.  Hopkins,  7  Johns.,  22. 

An  answer  will  be  demurrable  if  it  leaves  it  doubtful  whether 
the  set-off  was  admissible,  in  the  former  action,  Stone  v.  Miller 
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7  Barb.,  368.  It  is  the  business  of  the  pleader  to  show 
affirmatively  that  the  demand  might  have  been  set  off,  and 
when  he  omits  to  do  that,  he  fails  to  state  facts  sufficient  to 
constitute  a  defense  to  the  action.  lb. ;  and  see  Baldwin  v.  Wals- 
worth,  Hill  &  Denio,  340. 

If  the  set-off  was  rejected  on  the  former  trial,  on  the  objection 
of  the  party  who  alleges  an  omission  to  set  off  the  demand,  it 
will  be  a  full  answer  to  show  that  the  omission  to  set  off  arose 
from  its  rejection  on  his  objection.  Phinney  v.  Earle,  9  Johns.,  352. 

Where  the  right  of  set-off  accrues  from  a  breach  of  contract, 
the  set-off  must  be  offered  whenever  an  opportunity  offers,  or  the 
right  will  be  lost.a  Where  the  defendant  had  agreed  to  remove 
his  goods  from  a  store  in  May,  1803,  but  neglected  to  do  so,  in 
consequence  of  which  the  plaintiff  was  obliged  to  pay  damages 
to  the  person  to  whom  the  store  had  been  sold  by  him,  it  was 
held  that  the  cause  of  action  accrued  at  the  time  when  the 
defendant  neglected  to  remove  the  goods  in  1803,  and  not  at  the 
time  when  the  plaintiff  had  to  pay  damages  in  1806,  and  that, 
consequently,  the  plaintiff,  who  was  sued  by  the  defendant  in 
1806,  before  a  justice  of  the  peace,  was  bound  to  set  off  this 
demand  for  damages  on  the  agreement.  McKerras  v.  Gardner,  3 
Johns.,  137.  In  such  a  case  the  cause  of  action  accrues  at  the  time 
of  the  breach  of  the  agreement,  and  not  at  the  time  of  paying 
the  consequent  damages.  The  law  requires  a  party  to  set  off  his 
demands  at  the  first  opportunity.  And  if  two  actions  are 
brought  against  the  same  defendant,  by  the  same  plaintiff,  and 
the  summons  in  each  action  is  returnable  at  the  same  time,  the 
defendant  must  set  off  his  demand  in  the  action  which  is  first 
called,  and  a  complaint  put  in,  or  he  will  lose  the  right.  Serjeant 
v.  Holmes,  3  Johns.,  428. 

Former  action  and  judgment  for  the  defendant.']  After  a  cause 
has  been  tried  upon  its  merits  and  a  judgment  has  been  rendered 
in  favor  of  the  defendant,  that  judgment  will  be  conclusive  evi- 
dence in  his  favor  upon  all  questions  subsequently  arising  in  a 
new  action  relating  to  the  same  subject  matter.  Kent  v.  Hudson 
River  R.  R.,  22  Barb.,  278.  And  if  such  suit  was  commenced  by 
the  plaintiff's  agent,  without  authority,  the  rule  will  be  the  same 
if  the  plaintiff  has  ratified  the  agent's  acts.  lb. 

A  judgment  in  favor  of  a  defendant  and  an  other,  jointly, 
when  they  are  sued  together,  is  not  a  bar  to  an  action  against 
one  defendant  separately  for  the  same  subject  matter.  O'Connor 
v.  Bagley,  3  E.  D.  Smith,  149.  And  where  a  judgment  was  ren- 
dered in  favor  of  the  defendants,  in  an  action  upon  contract, 
against  two  persons  who  were  sought  to  be  charged  as  joint  con- 
tractors, or  as  partners,  and  in  which  a  joint  liability  was  denied, 
it  was  held  that  such  judgment  was  no  bar  to  an  action  by  the 
same  plaintiff,  on  the  same  contract,  against  one  of  the  former 
defendants,  in  which  he  is  charged  as  sole  contractor.  lb.;  Law- 
rence v.  Hunt,  10  Wend.,  80,  83.  In  such  cases  the  fact  that  there 
was  not  a  joint  liability  does  not  decide  that  there  was  not  a 

(a)  Note  486. 
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separate  liability  of  one  of  the  defendants.  Io.  But  if  the  judg- 
ment in  the  first  action  was  rendered  upon  an  answer  of  payment 
or  other  defense,  which  when  established  would  be  equally  a 
defense  in  the  second  suit,  then  such  judgment  is  conclusive 
against  the  plaintiff.  lb.  If,  however,  a  judgment  is  rendered 
against  the  plaintiff  in  an  action  for  the  price  or  value  of  goods 
or  personal  property  which  was  delivered  upon  an  alleged  con- 
tract of  sale,  such  judgment  will  not  be  a  bar  to  an  action  by  the 
same  plaintiff  against  the  same  defendant,  for  damages  for  the 
wrongful  detention  of  the  property,  when  the  latter  action  is 
founded  upon  the  ground  that  there  was  no  sale  of  the  property, 
and  that  the  defendant  has  wrongfully  converted,  or  that  he 
wrongfully  detains  it.  Ball  v.  Larkin,  3  B.  D.  Smith,  555. 

If  the  prior  judgment  was  rendered  upon  the  ground  that  there 
was  no  contract  of  sale  between  the  parties,  the  latter  action  also 
assumes  the  same  thing,  and  therefore  the  finding  in  the  prior 
action  does  not  determine  the  question  involved  in  the  latter  one. 

Defenses  must  be  pleaded.]  All  of  these  various  defenses  of  a 
former  recovery  by  the  plaintiff,  ante,  944,  a  former  judgment  in 
favor  of  the  defendant,  ante,  947,  a  neglect  to  set  off  demands, 
ante,  946,  and  all  similar  defenses,  must  be  set  up  in  the  answer, 
or  they  will  not  be  available  as  a  defense  or  a  bar  to  the  action. 
Hendricks  v.  Decker,  35  Barb.,  298. 

Judgment  when  a  bar,  and  how  far  conclusive.^  The  rule  in  rela- 
tion to  the  conclusiveness  of  a  judgment  has  long  been  settled  ; 
and  it  is  thus  stated  by  the  supreme  court  in  this  state.  The 
judgment  of  a  court  of  concurrent  jurisdiction,  or  one  in  the  same 
court  directly  on  the  point,  is  as  a  plea  in  bar,  and  as  evidence  in 
certain  cases,  conclusive  between  the  same  parties  upon  the  same 
matter  directly  in .  question  in  an  other  court  or  suit ;  but  is  no 
evidence  of  matter  which  comes  collaterally  in  question  merely, 
nor  of  matter  incidentally  cognizable,  or  to  be  inferred  only  by 
argument  or  construction  from  the  judgment.  Lawrence  v.  Hunt, 
10  Wend.,  80,  83,  84 ;  Dutchess  of  Kingston's  case,  2  Smith's  Lead. 
Oas.,  424,  and  note." 

The  rule  thus  enunciated  is  not  limited  in  its  application  to 
those  cases  in  which  the  cause  of  action  in  the  successive  suits  is 
exactly  the  same,  and  where  the  decision  in  the  prior  case  pro- 
ceeded exclusively  upon  a  question  of  fact.  Birckhead  v.  Brown, 
5  Sandf.,  134 ;  8.  C,  2  Denio,  375.  The  general  proposition, 
deducible  from  a  full  examination  of  the  authorities,  is,  that  as 
between  the  parties  and  privies  a  prior  judgment  is  conclusive 
as  to  every  question  it  embraced  and  determined,  and  upon  which, 
in  a  subsequent  suit,  the  right  of  the  plaintiff  to  recover,  or  the 
validity  of  the  defense,  is  found  to  depend.  lb.  And,  therefore, 
the  judgment  of  a  court  of  competent  jurisdiction  upon  a  ques- 
tion directly  involved  in  the  action,  is  conclusive  in  a  second 
action  between  the  same  parties,  and  depending  upon  the  same 
question,  although  the  subject  matter  of  the  second  action  is  dif- 
ferent from  that  in  the  first  action.  Doty  v.  Brown,  4  Oomst.,  71 

(a)  Note  487. 
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Thus,  wh^re  A.  took  from  B.  a  bill  of  sale  of  certain  personal  pro- 
perty, and  0.  afterwards  levied  upon  the  property  by  virtue  of 
attachments  in  favor  of  B.'s  creditors,  and  A.  subsequently  took 
and  converted  to  his  own  use  a  part  of  the  property,  for  which  0. 
sued  him  and  recovered  judgment  in  a  justice's  court,  on  the 
ground  that  the  bill  of  sale  was  fraudulent  and  void  as  to  credi- 
tors ;  and  it  was  held  that  the  judgment  was  conclusive  upon  the 
question  of  fraud,  in  an  action  of  replevin  afterwards  brought  by 
A.  against  0.,  in  the  supreme  court,  to  recover  the  residue  of  the 
property.  II. 

Where,  in  an  action  to  recover  possession  of  personal  property, 
the  plaintiff  claims  under  a  chattel  mortgage  alleged  by  the 
defendant,  a  purchaser  under  an  execution  against  the'  mort- 
gagor, to  have  been  fraudulent  as  to  creditors,  a  judgment  against 
the  now  defendant  in  the  former  suit  in  which  he  was  plaintiff, 
and  a  servant  of  the  now  plaintiff  was  defendaut,  and  in  which 
suit  the  validity  of  the  same  chattel  mortgage  was  in  question, 
estops  the  defendant  in  this  action.  And  it  is  immaterial  that 
such  judgment  is  shown  to  have  been  based  upon  other  grounds 
than  the  validity  of  the  mortgage.  Castle  v.  Noyes,  4  Kern.,  329. 
The  facts  in  the  last  case  cited  were  as  follows :  The  now  defend- 
ant sued  one  Ronk  for  removing  a  portion  of  the  property 
bought  by  him  at  an  execution  sale.  The  now  plaintiff  defended 
that  suit,  and  justified  the  removal  by  Ronk,  as  his  servant, 
claiming  title  under  a  mortgage  from  the  execution  debtor,  which 
mortgage  was  alleged  by  the  then  plaintiff  to  be  fraudulent  as 
to  creditors.  But  judgment  was  rendered  against  the  then  plain- 
tiff on  the  ground  that  he  failed  to  prove  the  judgment  on  which 
the  execution  was  issued  ;  and  it  was  held  that  the  judgment  in 
that  suit  was  conclusive  against  the  title  of  the  defendant  in  this, 
whether  the  validity  of  the  mortgage  was  determined  in  that 
suit  or  not ;  and  it  was  further  held  that  the  now  plaintiff  and 
Ronk  stood  in  such  privity  to  each  other  as  to  bring  the  case 
within  the  rule  laid  down  in  Doty  v.  Brown,  ante,  948.  So, 
where,  in  an  action  of  trover,  the  defendant  justifies  the  taking, 
by  the  command  of  a  third  person,  and  under  the  title  of  the 
latter,  he  is  to  be  regarded  as  a  privy  of  such  third  person,  and 
the  record  of  a  former  recovery  by  the  plaintiff,  against  such 
third  person,  for  the  same  taking  of  the  property,  is  admissible 
in  evidence  against  the  defendant,  and  is  conclusive  as  to  the 
plaintiff's  title  to  the  property,  and  as  to  his  right  to  the  posses- 
sion thereof.  Calkins  v.  AUertbn,  3  Barb.,  171. 

But  it  is  not  enough  to  show  that  the  person  against  whom  the 
former  judgment  was  rendered  was  the  servant  of  the  party 
against  whom  the  record  is  offered  in  evidence,  and  that  such 
person  had  attempted  to  defend  as  such  servant,  in  the  first  action. 
Alexander  v.  Taylor,  4  Denio,  302.  It  must  appear  that  the 
alleged  master  and  present  defendant  assumed  to  defend  the  acts 
of  the  pretended  agent,  or  he  will  not  be  estopped  by  the 
judgment.  J6.;  and  see  Castle  v.  Noyes,  4  Kern.,  332,  opinion. 
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A  judgment  is  conclusive  as  a  bar  to  a  second  action  concern- 
ing the  same  matter,  even  though  it  was  rendered  upon  an  erro- 
neous view  of  the  law.  And  where  a  judgment  was  rendered 
against  a  plaintiff  upon  an  erroneous  assumption  that  his  cause 
of  action  had  not  accrued  at  the  time  of  bringing  his  action,  it 
was  nevertheless  held  to  be  conclusive  in  a  second  action.  Mor- 
gan v.  Plumb,  9  Wend.,  287.  The  correct  method  of  correcting 
such  an  erroneous  decision  is  by  an  exception,  and  an  appeal. 
But  if  this  is  omitted,  the  judgment  will  be  conclusive. 

Where  a  judgment  is  reversed  on  appeal,  upon  mere  technical 
grounds,  not  in  any  way  affecting  the  merits  of  the  action,  such 
judgment  of  reversal  will  not  be  any  bar  to  a  second  or  new 
action  for  the  same  cause.  Onderdonk  v.  Banlett,  3  Hill,  323 ; 
Close  v.  Stuart,  4  Wend.,  95. 

If  the  reversal,  however,  is  upon  the  law  of  the  case  upon  the 
merits,  such  judgment  will  be  conclusive  in  a  new  or  second 
action. 

Where  a  judgment  is  reversed  upon  an  appeal,  the  reversal 
will  destroy  the  efficacy  of  the  judgment  below  as  an  estoppel 
Wood  v.  Jackson,  8  Wend.,  9. 

In  the  case  of  continuous  injuries,  as  in  the  case  of  a  nuisance 
one  recovery  for  an  injury,  will  not  bar  a  second  action  to  recover 
such  damages  as  may  have  resulted  from  a  continuance  of  the 
nuisance  after  the  judgment  in  the  prior  action.  Beckwith  v.  Gris- 
wold,  29  Barb.,  291."  But  the  recovery  of  damages  in  the  second 
action  will  be  limited  to  the  time  of  the  commencement  of  the 
prior  action.  lb. 

A  judgment  recovered  in  a  justice's  court  is  as  conclusive  upon 
the  rights  of  the  parties  as  though  it  were  rendered  by  the 
supreme  court.  Doty  v.  Brown,  4  Oomst.,  71 ;  Castle  v.  Noyes,  4 
Kern.,  329.b 

Splitting  demands.]  The  law  does  not  permit  a  party  to  prose- 
cute two  actions  at  the  same  time  for  the  same  demand.  Ante, 
886,  887.  And  when  the  question  has  once  been  determined 
that  is  conclusive  between  parties  and  privies.  And  the  same 
principle  which  controls  in  such  cases  also  forbids  a  party  from 
severing  a  single  cause  of  action,  and  bringing  separate  suits 
npon  each  part.  And  if  a  single  cause  of  action,  whether  arising 
upon  contract,  or  for  a  tort,  is  split  or  severed,  and  an  action 
brought  and  a  judgment  recovered  for  a  part  of  the  entire  claim 
or  demand,  that  will  operate  as  a  bar  to  any  subsequent  action 
for  any  portion  of  the  residue  of  such  demand. 

But  while  the  law  prohibits  the  splitting  or  severing  of  a  single 
cause  of  action,  there  is  no  principle,  and  no  decision  which 
requires  a  party  to  join  several  separate  and  distinct  causes 
of  action  in  the  same  action.  These  general  principles  are 
well  understood,  and  are  not  often  questioned,  but  there  is 
frequently  a  difficulty  in  applying  the  principles  to  practice,  for 
it  is  not  always  easy  to  determine  whether  a  particular  item  is  a 
part  of  an  other  claim,  or  a  distinct  and  separate  matter.     A  few 

(a)  Note  488.        (6)  Bellinger  v.  Oraigue,  31  Barb.,  536. 
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of  the  more  important  cases,  which  are  recognized  as  sound 
authorities,  will  be  given  for  the  purposes  of  illustration. 

Splitting  demands  arising  on  contract.']  In  a  leading  case 
the  facts  were  as  follows :  The  business  of  ship-carpenters  was 
carried  on  by  the  plaintiffs  in  one  part  of  a  building,  under  the 
direction  of  two  of  the  partners  of  the  firm,  and  the  business  of 
ship-chandlers  was  carried  on  in  an  other  part  of  the  same 
building,  under  the  direction  of  the  third  partner.  Separate 
books  of  account  were  kept  by  different  clerks  in  the  two 
branches  of  business,  and  the  partners  confined  themselves 
respectively  to  the  management  of  one  of  the  branches,  without 
personally  taking  part  in  the  other.  Work  was  done  and  mate- 
rials furnished  from  the  carpentry  branch  of  the  business,  in  the 
repairing  and  equipping  of  a  brig,  upon  the  order  of  her  captain, 
to  the  amount  of  $139,  and  immediately  thereafter  goods  and 
articles  of  ship-chandlery  were  furnished  to  the  same  brig, 
and  on  the  order  of  the  same  captain,  at  different  times  through 
a  period  of  a  month,  amounting  to  $521 ;  and  it  was  held  that 
the  two  accounts  did  not  constitute  an  entire  claim,  but,  on  the 
contrary,  formed  two  separate  causes  of  action.  Secor  v.  Sturgis,  2 
E.  P.  Smith,  548,  558.  On  the  latter  page  the  court  said :  "  The 
true  distinction  between  demands  or  rights  of  action  which  are 
single  and  entire,  and  those  which  are  several  and  distinct  is,  that 
the  former  immediately  arise  out  of  one  and  the  same  act  or  con- 
tract, and  the  latter  out  of  different  acts  or  contracts." 

Perhaps  as  simple  and  safe  a  test  as  the  subject  admits  of,  by 
which  to  determine  whether  a  case  belongs  to  one  class  or  the 
other,  is  by  inquiring  whether  it  rests  upon  one  or  several  acts  or 
agreements.  In  the  case  of  torts,  each  trespass  or  conversion, 
or  fraud,  gives  a  right  of  action,  aud  but  a  single  one,  however 
numerous  the  items  of  wrong  or  damage  may  be ;  in  respect  to 
contracts,  express  or  implied,  each  contract  affords  one  and  only 
one  cause  of  action.  The  case  of  a  contract  containing  several 
stipulations  to  be  performed  at  different  times  is  no  exception, 
although  an  action  may  be  maintained  upon  each  stipulation  as 
it  is  broken ;  before  the  time  for  the  performance  of  the  others, 
the  ground  of  action  is  the  stipulation  which  is  in  the  nature  of 
a  several  contract.  Where  there  is  an  account  for  goods  sold,  or 
labor  performed,  where  money  has  been  lent  or  paid  for  the  use 
of  a  party  at  different  times,  or  several  items  of  claim  spring  in 
any  way  from  contract,  whether  one  only  or  separate  rights  of 
action  exist,  will  in  each  case  depend  upon  whether  the  case  is 
covered  by  one  or  by  separate  contracts.  The  several  items  may 
have  their  origin  in  one  contract,  as  on  an  agreement  to  sell  and 
deliver  goods,  or  perform  work,  or  advance  money,  and  usually 
in  the  case  of  a  running  account,' it  may  be  fairly  implied  that  it 
is  in  pursuance  of  an  agreement,  that  an  account  may  be  opened 
and  continued,  either  for  a  definite  period  or  at  the  pleasure  of 
one  or  both  of  the  parties.  But  there  must  be  either  an  express 
contract,  or  the  circumstances  must  be  such  as  to  raise  an  implied 
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contract,  embracing  all  the  items  to  make  them  where  they  arise 
at  different  times,  a  single  or  entire  demand  or  cause  of  action." 

If  two  separate  bills  of  goods  are  sold  at  different  times,  and  a 
credit  of  six  months,  or  other  credit  is  given  on  the  first  bill,  but 
none  is  given  on  the  other,  these  are  separate  and  distinct 
demands,  and  a  recovery  upon  the  first  bill  will  not  bar  an  action 
upon  the  second  one.  Staples  v.  Goodrich,  21  Barb.,  317.  The 
law  does  not  compel  a  creditor  to  join  both  claims  in  one  action 
in  such  a  case.  lb.;  and  see  Cash/man  v.  Bean,  2  Hilt.,  340.  But 
where  several  different  articles  are  sold  in  an  entire  indivisible 
sale,  there  cannot  be  a  separate  action  for  any  of  the  articles 
separately,  and  if  a  recovery  is  had  for  one  or  more  of  the 
articles,  no  action  can  be  maintained  for  the  residue.  Miller  v. 
Covert,  1  Wend.,  487;  Smith  v.  Jones,  15  Johns.,  229;  Phillips  v. 
Bericlc,  16  Johns.,  136. 

A  promissory  note  is  an  entire  indivisible  demand,  and  there 
cannot  be  several  separate  actions  maintained  upon  it.  And  if 
several  separate  actions  are  founded  upon  it,  and  a  judgment 
rendered  in  favor  of  the  plaintiff  in  each  action,  the  judgments 
will  all  be  reversed.  Willard  v.  Sperry,  16  Johns.,  121.  But 
where  a  promissory  note  is  made  payable  by  installments  at  dif- 
ferent times,  a  former  recovery  for  a  previous  installment  will  not 
be  any  bar  to  a  second  or  other  action  for  an  installment  subse- 
quently falling  due.  Butler  v.  Wright,  2  Wend.,  369. 

All  debts  or  demands  which  are  already  actually  due  by  tne 
same  contract,  make  but  an  entire  demand  within  the  rule  as  to 
splitting  demands.  And,  therefore,  a  judgment  in  an  action  for 
breaches  of  one  covenant,  is  a  bar  to  an  action  for  a  breach  of  an 
other  covenant  in  the  same  instrument,  when  such  breach  was 
committed  before  the  first  action  was  brought.  Bendernagle  v. 
Cocks,  19  Wend.,  207  ;  Coggins  v.  Bulwinkle,  1  E.  D.  Smith,  434 ; 
and  see  Fish  v.  Folley,  6  Hill,  54.  But  when  a  covenant  is 
entered  into  for  keeping  a  gate  in  repair,  and  there  is  a  breach  of 
the  covenant,  an  action  may  be  maintained  for  any  new  breaches 
of  it,  although  a  prior  recovery  might  be  a  bar  for  all  causes  of 
action  existing  at  the  time  of  bringing  the  first  action.  Grain  v. 
Beach,  2  Barb.,  120 ;  S.  G,  2  Oomst.,  86. 

Personal  services  performed  at  different  times,  under  distinct 
contracts,  form  separate  causes  of  action,  and  a  recovery  for  the 
prior  services  in  one  action  will  be  no  bar  to  a  subsequent  action 
for  the  other  services.  Phillips  v.  Berick,  16  Johns.,  136.  And 
to  constitute  a  bar  to  a  second  action  even  where  the  goods  are 
all  sold  at  one  time,  there  must  have  been  a  prior  recovery  ot 
a  judgment.  If  an  action  is  commenced  for  a  part  of  a  claim, 
and  the  defendant  appears  before  the  trial  and  pays  the  amount, 
upon  which  such  action  is  discontinued,  this  is  not  such  a 
judgment  as  will  bar  a  second  action  for  the  residue  of  the 
demand.  Cashman  v.  Bean,  2  Hilt.,  340 ;  and  see  Carlisle  v. 
McGaU,  1  Hilt.,  399. 

If  a  party  brings  an  action  for  a  part  only  of  an  entire  demand, 
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and  obtains  judgment  thereon,  he  cannot  subsequently  avail 
himself  of  the  residue  of  his  demand  by  way  of  set-off  in  an 
action  against  him  by  the  opposite  party.  Miller  v.  Covert,  1 
Wend.,  487 ;  Hopf  v.  Myers,  42  Barb.,  270. 

Splitting  demands  for  torts.]  The  same  general  rules  prevail  in 
these  cases,  as  well  as  in  actions  upon  contracts.  And  therefore 
where  there  has  been  a  trespass  or  a  conversion  of  personal  pro- 
perty by  one  single  indivisible  act,  in  relation  to  the  several 
chattels,  the  plaintiff  cannot  split  his  claim  for  damages,  and 
bring  separate  actions  for  each  particular  article.  A  recovery 
for  one  article  in  such  a  case  is  a  good  and  legal  bar  to  any  action 
for  the  recovery  of  damages  for  the  taking  or  conversion  of  any 
of  the  others.  Farrington  v.  Payne,  15  Johns.,  432.  And  where 
a  bed  and  bed-quilts  were  taken  at  the  same  time  and  by  the 
same  act,  it  was  held  that  a  recovery  for  the  quilts  was  a  bar  to 
an  action  for  taking  the  bed.  lb. 

But  where  an  action  was  brought  for  the  recovery  of  damages 
for  the  conversion  of  several  articles,  and  on  the  trial  the  plaintiff 
ascertained  that  a  portion  only  of  the  articles  had  been  converted, 
it  was  held  that  he  might  withdraw  his  claim  as  to  the  articles 
not  then  converted,  and  that  a  judgment  for  those  already  con- 
verted would  not  bar  a  second  action  for  such  of  the  articles  as 
were  converted  after  the  commencement  of  the  first  action.  Doty 
v.  Brown,  4  Oomst.,  71.  So  where  the  injury  is  a  continuing  one, 
as  in  the  case  of  a  nuisance,  a  recovery  of  damages  in  an  action 
will  not  bar  an  action  for  injuries  accruing  subsequently  to  the 
time  of  bringing  the  first  action.  Beckwiilx  v.  Qriswold,  29  Barb., 
294. 

Subject  of  second  suit,  matter  of  defense  in  former  action.']  There 
are  some  transactions  which  are  so  connected  that  any  litigation 
upon  the  merits  will  finally  dispose  of  the  entire  matter.  A 
common  illustration  may  be  seen  in  the  case  of  labor  performed, 
and  a  payment  of  the  laborer  in  full.  If  the  laborer  should  sue 
the  employer  for  such  wages,  after  having  been  paid  in  full,  it 
would  be  the  duty  of  the  employer  to  set  up  the  defense  of  pay- 
ment in  his  answer,  and  to  prove  it  on  the  trial.  And  if  he 
should  omit  to  do  this,  but  should  permit  a  recovery  against  him 
without  making  any  defense,  he  would  be  entirely  remediless, 
since  no  subsequent  action  could  be  maintained  for  the  purpose 
of  obtaining  justice.  And  where  a  promissory  note  is  given, 
which  is  not  transferred  until  after  it  is  due,  and  the  maker  has 
paid  the  note  in  full  to  the  payee  before  its  transfer,  such  maker 
must  set  up  payment  as  a  defense  when  sued  by  the  holder  of  the 
note,  and  if  he  neglects  to  do  so  he  cannot  afterwards  maintain 
an  action  against  the  payee  to  recover  the  amount  paid  to  him. 
Loomis  v.  Pulver,  9  Johns.,  244. 

So  if  a  note  is  given  without  any  consideration,  or  there  is  any 
other  legal  defense  to  an  action  upon  it,  the  maker  must  interpose 
such  defense  at  the  first  opportunity.  And  if  he  omits  to  do  this, 
he  cannot  maintain  a  subsequent  action  to  recover  back  the 
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amount,  on  the  ground  that  he  has  since  discovered  evidence  to 
prove  his  defense  to  the  first  action.  White  v.  'Aylesworih,  9  Johns., 
232.  In  the  case  last  cited,  A.  had  lost  a  bridle,  and  he  accused 
B.  of  having  taken  it,  although  he  was  innocent  of  the  charge. 
A.  threatened  to  bring  an  action  against  B.,  who,  to  avoid  trouble, 
gave  his  note  for  twelve  dollars  to  A.  on  a  promise  by  the  latter 
to  give  the  note  up,  if  B.  could  show  his  innocence,  or  if  th 
bridle  should  be  found.  A.  afterwards  brought  an  action  upon 
the  note,  recovered  judgment,  and  received  the  money  upon  it. 
And  after  that  B.  sued  A.  to  recover  back  the  money,  on  the 
ground  that  A.  had  found  his  bridle,  but  the  first  action  was  held 
to  be  a  bar  to  this  second  one,  on  the  ground  that  the  subject  of 
the  second  action  was  matter  of  defense  to  the  first  action. 

Whenever  the  judgment  rendered  in  the  first  action  necessarily 
involves  and  determines  the  question  or  matter  which  is  the 
foundation  of  the  subsequent  action,  then  the  first  judgment  will 
be  a  bar  to  the  second  action.  Where  a  physician  brought  an 
action  for  his  services  as  such  in  treating  a  broken  limb,  and 
the  defendant  put  in  a  general  denial ;  but  the  defendant  with- 
drew all  claims  for  malpractice  in  the  treatment  of  his  limb, 
it  was  held  that  a  verdict  in  favor  of  the  plaintiff  for  his  services 
was  a  bar  to  a  subsequent  action  for  such  alleged  malpractice. 
Bellinger  v.  Craigue,  31  Barb.,  534.  In  such  a  case  the  two 
claims  cannot  co-exist,  and  a  recovery  by  either  party  will  effec- 
tually bar  the  other  party.  lb. 

Where,  however,  the  first  action  does  not  necessarily  dispose 
of  the  subject  of  a  second  action,  it  will  not  be  a  bar,  as  in  the 
case  of  recouping  damages,  where  a  party  is  permitted  to  litigate 
the  matter  in  the  first  action,  or  to  reserve  his  claim  for  a  subse- 
quent action  in  his  own  favor,  as  we  shall  soon  see  under  the  title 
Recoupment.  Post,  958. 

Former  recovery  must  have  heen  on  the  merits.']  Although  a  for- 
mer adjudication  between  the  parties  is  conclusive  between  them 
in  a  subsequent  litigation  of  the  matters  involved  in  the  former 
action,  yet  it  must  be  understood  that  this  rule  does  not  apply  in 
those  cases  in  which  the  prior  decision  was  not  made  upon  the 
merits  of  the  cause.  If  the  prior  action  failed  on  the  sole  ground 
that  it  was  prematurely  brought,  because  the  right  of  action  was 
not  then  perfect,  such  judgment  will  be  no  bar  to  a  subsequent 
action  for  the  same  matter,  after  the  cause  of  action  has  become 
complete.  Wilcox  v.  Lee,  26  How.,  418 ;  Quackeribush  v.  Ehle,  5 
Barb.,  469. 

A  judgment  of  nonsuit  because  the  plaintiff's  evidence  did 
not  make  out  a  case  on  the  first  trial,  is  not  a  bar  to  a  second 
action  for  the  same  cause.  Tatter  sail  v.  Mass,  1  Hilt.,  56 ;  JElwell 
v.  McQueen,  10  Wend.,  519 ;  Seaman  v.  Ward,  1  Hilt.,  52 ;  and 
see  Dexter  v.  Clark,  35  Barb.,  271;  S.  0.,  22  How.,  289 ;  Coit  v 
Beard,  33  Barb.,  357  ;  S.  C,  22  How.,  2  ;  12  Abb.,  462. 

A  former  judgment,  even  though  rendered  on  the  merits,  is  no 
bar  to  a  second  action,  when  such  first  judgment  is  reversed  upon 


FORMER  ADJUDICATION.  955 

an  appeal  before  the  trial  of  the  second  action.  Wood  v.  Jackson, 
8  Wend.,  10 ;  Close  v.  Stewart,  4  Wend.,  95 ;  Onderdonk  v.  Ban- 
lett,  3  Hill,  323. 

Must  be  between  same  parties.']  It  is  a  general  rule  that  no  one 
is  bound  by  a  former  verdict  or  judgment  unless  he  was  a  party 
to  the  action,  or  unless  he  is  in  privity  with  such  party.  If, 
therefore,  the  former  judgment  is  between  substantially  different 
parties,  the  judgment  will  not  be  a  bar  to  a  subsequent  action 
between  different  parties  in  relation  to  the  same  subject  matter. 
A  mere  recovery  against  one  of  several  joint-trespassers,  without 
satisfaction,  is  no  bar  to  an  action  against  any  of  the  other  tres- 
passers. Livingston  v.  Bishop,  1  Johns.,  290."  So  a  judgment  in 
favor  of  one  of  several  trespassers  is  no  bar  to  an  action  against 
the  others.  Lansing  v.  Montgomery,  2  Johns.,  382. 

So,  if  an  action  is  brought  upon  a  promissory  note,  by  the 
holder  against  the  maker,  for  the  consideration  upon  which 
the  note  was  given,  and  a  verdict  and  judgment  are  given  in 
favor  of  the  defendant,  that  will  be  no  bar  to  a  subsequent  action 
upon  the  same  note  by  the  holder  against  the  maker.  Slauson  v. 
Englehart,  34  Barb.,  198.  Such  a  judgment,  to  constitute  a  bar, 
must  be  upon  the  very  point  in  issue.  Both  actions  must  be  in 
substance  and  in  point  of  law  identical,  and  the  same  evidence 
admissible,  and  to  some  extent  controlling  in  both.  If  the  second 
action  involves  no  inquiry  into  the  merits  of  the  former  judg- 
ment, and  is  sustainable  ou  grounds  entirely  independent  of  such 
former  judgment,  it  will  not  be  barred.  lb. 

Where  property  is  sold  conditionally,  on  the  condition  that 
title  shall  not  pass  to  the  vendee  until  the  purchase  price  is  paid, 
a  recovery  by  such  vendee  against  a  wrongdoer  for  the  value  of 
the  property,  and  a  payment  of  the  judgment,  will  not  bar  an 
action  by  the  vendor  against  such  wrongdoer  for  the  value  of  the 
same  property,  if  the  action  is  brought  afterwards,  and  after 
the  time  for  performing  the  condition  by  payment  has  passed. 
Hasbrouck  v.  Lounsbury,  12  B.  P.  Smith,  598. 

But  where  the  judgment  in  the  prior  action  is  between  the 
same  parties  as  those  in  the  subsequent  one,  the  first  judgment, 
if  on  the  merits,  and  relating  to  the  same  matter,  will  be  entirely 
conclusive. 

And  by  the  term  "  same  parties  "  is  not  intended  that  the  par- 
ties need  be  identical,  for  there  may  be  cases  in  which  either  of 
two  different  parties  may  bring  an  action,  as  in  the  case  of  bailor 
and  bailee,  either  of  whom  may  sue  a  wrongdoer.  Ante,  807,  814. 

So,  in  an  action  by  the  owner  of  goods  against  a  carrier  for 
their  non-delivery,  if  a  general  denial  is  interposed,  and  a  verdict 
and  judgment  pass  in  favor  of  the  carrier,  on  the  merits,  this  will 
bar  a  subsequent  action  for  the  same  cause,  by  a  forwarder 
of  the  goods.  Green  v.  Clark,  5  Deuio,  497 ;  S.  C„  2  Kern., 
343 ;   and  13  Barb.,  57. 

Same  subject  matter.']  A  verdict  and  judgment  for  the  same  cause 
of  action   between   the  same  parties  is  absolutely  conclusive 

(a)  Note  489. 


956  FORMER  ADJUDICATION. 

And,  as  a  gene\i,l  rule,  the  cause  of  action  is  the  same  when  the 
same  evidence  will  support  both  actions.  Bice  v.  King,  7  Johns., 
20;  Johnson  v.  Smith,  8  Johns.,  383;  Miller  v.  Manice,  6 
Hill,  114. 

If  an  action  of  trespass  is  brought  for  wrongfully  taking 
chattels,  and  a  verdict  and  judgment  are  rendered  in  favor  of 
the  defendant,  this  will  bar*  a  subsequent  action  by  the  same 
plaintiff  against  the  same  defendant,  for  the  same  goods  as  upon 
a  sale  by  contract,  express  or  implied.  Bice  v.  King,  7  Johns.,  20. 

But  if  the  prior  action  was  founded  upon  an  alleged  contract 
of  sale  of  property,  which  was  not  established,  and  a  judgment 
therefore  passed  for  the  defendant,  this  judgment  will  be  no  bar 
to  an  action  for  a  subsequent  conversion  of  the  same  property 
by  the  defendant,  founded  upon  a  refusal  to  return  it  on  demand. 
Ball  v.  Larkin,  3  B.  D.  Smith,  555.  In  such  a  case,  the  causes 
of  action  are  entirely  different.  In  the  first  action  the  right  of 
recovery  is  founded  upon  the  fact  that  there  has  been  a  sale 
of  the  property  by  the  plaintiff  to  the  defendant,  which  is  nega- 
tived by  the  judgment.  And  the  second  action,  instead  of  deny- 
ing the  decision  in  the  first  action,  affirms  it,  and  is  founded  upon 
the  fact  that  the  plaintiff  is  the  owner  of  the  property  which 
was  not  negatived  in  the  first  action.  But  where  the  cause  of 
action  is  identical,  the  first  action  will  be  conclusive  in  a  second 
one  between  the  same  parties.  And  if  an  action  of  trespass  is 
brought  for  taking  personal  property,  and  a  verdict  and  judg- 
ment rendered  in  favor  of  the  defendant,  this  will  be  conclusive 
in  an  action  of  trover  for  the  same  matter.  Johnson  v.  Smith,  8 
Johns.,  383;  and  see  Bice  v.  King,  7  Johns.,  20;  Birkhead  v. 
Brown,  5  Sandf.,  134;  Miller  v.  Manice,  6  Hill,  114. 

Where  a  physician  brought  an  action  to  recover  for  his  services 
in  treating  a  broken  limb,  and  the  defendant  defended  the  action 
by  an  answer  of  a  general  denial,  but  the  plaintiff  recovered  a 
judgment  for  the  services  rendered,  this  was  held  to  be  a  bar  to 
an  action  by  the  defendant  for  malpractice  in  the  rendition  of 
such  services.  Bellinger  v.  Craigue,  31  Barb.,  534. 

So,  on  the  other  hand,  if  the  patient  had  first  brought  an 
action  against  the  physician  for  malpractice,  and  had  recovered 
judgment,  that  would  have  been  a  bar  to  an  action  for  such  physi- 
cian's services.  Edwards  v.  Stewart,  15  Barb.,  67. 

Where  two  notes  are  given  upon  a  single  consideration,  and 
one  of  the  notes  has  been  put  in  suit,  and  a  direct  issue  joined 
upon  facts  which  affect  both  notes  alike,  if  those  facts  are 
established  by  a  verdict  and  judgment,  such  judgment  will  be 
conclusive  evidence  of  those  facts  in  a  subsequent  action  between 
the  same  parties  upon  the  other  note.  Treadwell  v.  Steblins,  6 
Bosw.,  538,  547;  Gardner  v.  Bucltbee,  3  Cow.,  120;  and  see  Burt 
v.  Sternburgh,  4  Cow.,  559.  A  recovery  in  an  action  upon  an 
agreement  wherein  the  right  to  recover  depends  by  the  pleadings 
upon  the  truth  of  the  allegations  made  in  the  complaint,  an<J 
denied  by  the  answer,  is  quite  common. 
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"Where  an  action  is  brought  upon  an  agreement  by  a  plaintiff 
who  alleges  in  his  complaint  that  he  has  fully  performed  the 
agreement,  but  which  allegations  are  denied  by  the  answer,  a 
recovery  by  the  plaintiff  in  that  action  will  bar  any  subsequent 
action  by  such  defendant  against  such  plaintiff  to  recover  damages 
for  an  alleged  non-performance  of  the  agreement  by  such  first 
plaintiff.  Davis  v.  Tallcot,  2  Kern.,  184.  The  record  of  recovery 
in  the  first  action  estops  the  defendant  from  controverting  the 
truth  of  the  fact  that  the  plaintiff  in  that  action  had  fully  per- 
formed the  contract.  lb.  And  the  rule  is  not  changed  by  the 
fact  that  besides  a  general  denial,  there  was  also  an  answer  set- 
ting up  alleged  breaches  of  the  contract  by  the  plaintiff,  and  that 
on  the  trial  no  evidence  was  given  thereon,  but  that  the  claim 
was  expressly  withdrawn,  and  that  the  second  action  was  for  the 
recovery  of  such  damages.  lb. ;  and  see  Campbell  v.  Butts,  3 
Comst.,  173. 

Where  several  distinct  securities  arise  out  of  one  single  trans- 
action, and  a  defense  which  goes  to  the  whole  transaction  is  suc- 
cessfully interposed  in  an  action  upon  one  of  them,  the  judgment 
will  be  conclusive  as  to  all  the  others.  Gardner  v.  Buckbee,  2 
Cow.,120  ;  Treadwell  v.Stebbins,6Bosw.,  538 ;  Bouchaudv.  Bias, 
3  Denio,  238;  Birckhead  v.  Brown,  5  Sandf.,  134;  Higgins  v. 
Mayer,  10  How.,  363.  But  in  an  action  upon  one  of  two  pro- 
missory notes,  a  failure  to  set  up  that  the  transaction  upon  which 
they  were  given  was  illegal,  does  not  prevent  the  defendant  from 
setting  up  that  defense  in  a  subsequent  action  upon  the  other 
note.  Hughes  v.  Alexander,  5  Duer,  488. 

Conclusiveness  of  judgment.']  A  former  judgment  of  the  same 
court,  or  of  a  court  of  concurrent  jurisdiction,  directly  upon  the 
point  in  issue,  is,  as  a  plea  in  bar  or  evidence,  conclusive  between 
the  same  parties,  or  others  claiming  under  them,  upon  the  same 
matter  in  a  subsequent  proceeding,  not  only  as  to  the  matter  actu- 
ally determined,  but  as  to  every  other  matter  which  the  parties 
might  have  litigated  and  have  had  decided  as  incident  to  the 
subject  matter  of  the  litigation,  or  coming  within  the  legitimate 
purview  of  the  original  action,  both  as  to  matters  of  claim  and 
of  defense.  Harris  v.  Harris,  36  Barb.,  88,  94,  95 ;  Gardner  v. 
Buckbee,  3  Cow.,  120 ;  Wood  v.  Jackson,  8  Wend  ,  J) ,  Etheridge 
v.  Osoo-rn,  12  Id.,-  399 ;  Embury  v.  Conner,  3  Comst.,  511 ;  Doty 
v.  Brown,  4  Id.,  71 ;  Ehle  v.  Bingham,  7  Barb.,  494 ;  Haire  v. 
Baker,  1  Seld.,  357  ;  Davis  v.  Tallcot,  2  Kern.,  184 ;  Hayes  v.  Reese, 
34  Barb.,  156. 

Where  the  grounds  upon  which  the  judgment  proceeded  do 
not  appear  from  the  record  itself,  and  where  from  the  record 
itself  it  cannot  be  determined  whether  a  particular  claim,  security 
or  question  was  involved  in  the  litigation,  it  is  competent  to 
prove  that  matter  by  parol  evidence,  provided  it  is  such  as  might 
have  been  legitimately  given  in  evidence  under  the  issue,  and 
must  have  been  directly  and  necessarily  in  question  as  the  ground 
of  the  verdict  or  judgment.1  Wood  v.  Jackson,  8  Wend.;  9  ;  Law- 

(a)  Note  490. 
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rence  v.  Hunt,  10  Id.,  80  ;  McKnight  v.  Dunlop,  4  Barb.,  36,  44; 
Young  v.  Eummell,  2  Hill,  481 ;  Dunckel  v.  Wiles,  1  Kern.,  420. 

The  fact  that  an  appeal  has  been  brought,  does  not  affect  the 
conclusive  nature  of  the  judgment  as  a  bar,  while  it  remains 
unreversed.  Harris  v.  Hammond,  18  How.,  123;  and  see  Tyler 
v.  Willis,  35  Barb.,  213 ;  S.  0.,  13  Abb.,  369  ;  Willard  v.  Fox,  18 
Johns.,  497.a  A  reversal,  however,  would  destroy  its  efficacy  as 
an  estoppel  between  the  parties.  Wood  v.  Jackson,  8  Wend.,  9 ; 
Onderdonk  v.  Banlett,  3  Hill,  323. 

So,  if  the  former  judgment  is  void  for  want  of  jurisdiction,  it 
will  not  be  a  bar  to  a  subsequent  action.  Schoonmaker  v.  Clear- 
water, 41  Barb.,  200  ;b  Vol.  II,  27. 

SECTION  XV. 

RECOUPMENT. 

What  it  is.]  This  is  a  right  which  the  law  gives  to  a  defendant 
to  retain  or  deduct  from  the  plaintiff's  claim,  or  deduct  such  sum 
as  may  be  equitable  in  the  adjustment  of  the  matters  between 
the  parties,  provided  the  defendant's  claim  arises  out  of  the  con- 
tract on  which  the  plaintiff's  action  is  founded.  The  law  does 
not  permit  a  recoupment  by  the  defendant,  unless  the  plaintiff's 
action  is  founded  upon  contract,  and  unless  also  the  claim  or 
demand  to  be  recouped  arises  out  of  the  contract  upon  which  the 
action  is  brought.  A  claim  by  way  of  recoupment  is  materially 
different  from  the  counterclaim  which  the  Code  provides  for 
courts  of  record.  A  counterclaim,  in  a  court  of  record,  may 
consist  of  a  demand  which  is  entirely  independent  of  the  contract 
on  which  the  action  is  founded.  But  recoupment  is  limited 
strictly  to  such  demand  as  the  defendant  is  entitled  to  have 
allowed  on  account  of  new  matter  arising  out  of  the  contract 
sued  on.  If  an  action  is  brought  to  recover  the  price  due  for 
building  a  steamboat,  the  defendant  may  recoup  such  sum  as  will 
need  to  be  expended  in  supplying  defects  in  the  vessel  or  its 
machinery,  so  as  to  make  it  conform  to  the  contract  for  its  con- 
struction. Blanchard  v.  Ely,  21  Wend.,  342.  But  it  will  not  be 
permitted  to  deduct  such  damages  as  he  has  sustained  by  way  of 
loss  of  trips  and  the  profits  resulting  therefrom,  where  the  loss 
arose  from  defects  in  the  boat  or  its  machinery.  * lb.  The  damages 
allowed  are  such  only  as  will  render  the  boat  what  the  contract 
required  it  should  be,  but  the  rule  does  not  extend  to  loss  of  pro- 
fits arising  from  accidental  matters  not  provided  for  in  the  original 
contract.  lb. 

In  an  action  upon  a  promissory  note,  by  the  payee,  to  recover 
the  price  of  goods  sold,  for  which  the  note  was  given,  the  defend- 
ant may  recoup  his  damages  which  have  arisen  in  consequence 
of  the  non-delivery  of  the  goods  by  the  vendor,  at  the  time  spe- 
cified. Fabbricotti  v  Launitz,  3  Sandf.,  743. 

So,  where  an  action  is  brought  upon  a  note  given  for  the  pur- 
chase price  of  standing  trees,  purchased  for  the  purpose  of  cut- 
ting them  into  fire- wood,  the  defendant  may  recoup  such  damages 

(o)  Note  491.        (6)  Note  492. 
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as  he  may  have  sustained  by  reason  of  the  burning  of  the  wood, 
where  the  fire  originated  from  the  burning  of  an  adjoining  fallow, 
if  the  vendor  of  the  trees  agreed,  at  the  time  of  the  sale  and  of 
giving  the  note,  to  indemnify  the  purchaser  from  any  loss  by  rea- 
son of  any  such  fire.  Battermany.  Pierce,  3  Hill,  171. 

So,  in  an  action  to  recover  payment  for  services  rendered  under 
a  contract  which  has  not  been  fully  performed,  the  defendant  may 
recoup  such  damages  as  he  has  sustained  by  reason  of  the  non- 
performance of  the  residue  of  the  contract  by  the  plaintiff.  Sickels 
v.  Pattison,  14  Wend.,  257.  So,  where  a  horse  is  hired  to  go  a 
particular  journey,  if  the  horse  is  unable  to  perform  the  journey, 
without  any  fault  of  the  hirer,  and  he  is  compelled  to  procure  an 
other  horse  to  complete  the  journey,  he  may  recoup  the  expenses 
necessarily  incurred  for  that  purpose,  out  of  any  claim  that  tl^e 
letter  may  make  for  the  use  of  the  horse.  Harrington  v.  Snyder, 
3  Barb.,  380. 

In  an  action  upon  a  promissory  note,  given  for  the  purchase 
of  barrels,  the  defendant  may  recoup  the  damages  resulting  from 
the  non-performance  of  the  vendor's  contract  to  make  such  bar- 
rels as  would  pass  inspection  under  the  laws  relating  to  that 
subject.  Spalding  v.  Vandercook,  2  Wend.,  431. 

Breach  of  warranty^  In  an  action  to  recover  the  price  of  goods 
sold  and  delivered,  the  defendant  may  show  that  the  goods  sold 
were,  by  the  terms  of  the  contract,  to  be  delivered  in  good  ship- 
ping order,  or  that  there  was  some  other  warranty  in  relation  to 
them,  either  as  to  quantity  or  quality,  and  upon  proof  of  a  breach 
of  such  contract  of  warranty  on  the  part  of  the  plaintiff,  may 
recoup  damages  therefor.  Stewart  v.  Bock,  1  Hilt.,  122 ;  S.  C,  3 
Abb.,  118 ;  Beab  v.  McAllister,  8  Wend.,  109  ;  S.  C,  4  Wend., 
483;  Ivesv.  Van  JEpps,  22  Wend.,  155;  Batterman  v.  Pierce,  3 
Hill,  171. 

Where  there  is  an  express  warranty  of  the  description  and 
quality  of  goods,  and  the  warranty  is  broken,  the  purchaser  is 
uot  bound  to  return  the  goods,  but  may  retain  them,  and  in  an 
action  for  the  purchase  price,  may  recoup  such  damages  as  result 
from  the  breach  of  warranty.  Warren  v.  Tan  Pelt,  4  E.  D.  Smith, 
202  ;  Beab  v.  McAllister,  8  Wend.,  109 ;  Norris  v.  La  Farge,  3  B. 
D.  Smith,  375 ;  Harris  v.  Bernard,  4  E.  D.  Smith,  195  ;  Van  Epps 
v.  Harrison,  5  Hill,  63. 

Where  several  articles  of  merchandise  are  sold  with  a  warranty 
of  particular  quality,  and  the  purchaser  gives  three  separate 
promissory  notes  for  the  purchase  price,  he  may  recoup  his 
damages,  for  a  breach  of  such  warranty  in  relation  to  one  of  the 
articles,  in  an  action  upon  the  third  note,  even  though  the  two 
former  ones  have  been  paid  by  him.  Judd  Y.Dennison,  10  Wend., 
512.  And  the  fact  that  a  portion  of  the  articles  sold  were  con- 
formable to  the  warranty,  and  that  those  articles  formed  a  part 
of  the  consideration  of  each  note,  does  not  preclude  the  pur- 
chaser from  recouping  the  entire  damages  from  the  last  note.  II 
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Damages  for  fraud.']  Where  property  is  sold,  and  the  vendor  is 
guilty  of  a  fraud  in  the  contract  of  sale,  the  purchaser  may 
recoup  damages  for  the  fraud,  even  though  he  retains  possession 
of  the  property.  Tan  Epps  v.  Harrison,  5  Hill,  63 ;  Burton  v. 
Stewart,  3  Wend.,  236  ;  Beecker  v.  Vrooman,  13  Johns.,  302  ;  Sill 
v.  Rood,  15  Johns.,  230. 

There  is  no  difference  in  the  rule  whether  the  fraud  related  to  a 
sale  of  real  or  of  personal  property,  although  it  is  to  be  remem- 
bered that  no  action  can  be  tried  in  a  justice's  court,  when  the 
fraud  related  to  a  sale  of  real  estate.  White  v.  Seaver,  25  Barb.,  236. 

There  may  be  frauds,  too,  in  other  cases  than  those  of  a  sale 
of  property,  and  whenever  the  action  is  founded  upon  contract, 
and  the  defendant  can  show  that  the  plaintiff  has  been  guilty  of 
a  fraud  on  his  part  in  relation  to  the  same  contract,  such  dam- 
ages as  may  have  been  sustained  by  the  defendant  may  be 
recouped. 

Negligence  is  also  a  subject  of  recoupment.  And  when  an 
action  is  brought  to  recover  compensation  for  services  rendered, 
the  employer  may  show  that  the  plaintiff  was  guilty  of  a  breach 
of  orders,  and  of  negligence  in  the  use  of  the  defendant's  property, 
to  his  damage,  and  such  damages  may  be  recouped.  Still  v.  Hall, 
20  Wend.,  51.  So,  want  of  skill,  or  a  neglect  to  use  it,  if  pos- 
sessed, is  a  proper  matter  of  recoupment  in  an  action  to  recover 
compensation  for  work  generally,  or  for  the  performance  of  a 
particular  job  under  a  special  contract.  Ives  v.  Van  JEpps,  22 
Wend.,  155  ;  Grant  v.  Button,  14  Johns.,  377. 

Must  arise  out  of  contract  sued  on.~]  ~No  rule  is  more  firmly  set- 
tled than  that  which  declares  that  in  actions  in  justices'  courts 
there  cannot  be  any  recoupment,  unless  the  matter  of  recoup- 
ment arose  out  of  the  contract  sued  on,  whether  such  contract  be 
express  or  implied.  There  may  be  contracts  which  are  avail- 
able as  a  defense,  such  as  a  promissory  note,  or  bill  of  exchange, 
or  an  account  for  goods  sold,  and  the  like ;  but  these  defenses  are 
interposed  by  way  of  set-off,  and  not  of  recoupment.  The  sub- 
ject of  set-off  will  be  discussed  in  a  subsequent  place.  The  rule 
requiring  the  matter  of  recoupment  to  arise  out  of  the  contract 
sued  on  is  quite  strictly  enforced.  And  where,  under  a  parol 
contract  for  the  future  delivery  of  a  fixed  quantity  of  goods,  at 
such  times  and  in  such  parcels  as  might  be  required,  there  are 
separate  deliveries  of  goods,  each  of  which  is  paid  or  settled  for 
as  it  was  furnished,  each  delivery  is  to  be  regarded  as  in  its  nature 
a  separate  and  distinct  contract,  and  in  an  action  for  the  price 
of  the  last  parcel  furnished,  the  purchaser  cannot  recoup  his 
damages  which  grew  out  of  the  inferior  quality  of  the  goods 
previously  delivered.  Deming  v.  Kemp,  4  Sandf.,  147 ;  Seymour 
v.  Davis,  2  Sandf.,  240. 

Landlord  and  tenant.']  In  an  action  to  recover  rent  for  the  use 
and  occupation  of  premises,  the  tenant  may  recoup  such  damages 
as  he  has  sustained  in  consequence  of  the  omission  of  the  land- 
lord to  make  such  repairs  as  he  agreed  to  make.  WhitbecTc  v. 
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Skinner,  7  Hill,  53;  Dorwin  v.  Totter,  5  Denio,  306;  Nichols 
v.  Duseribwry,  2  Oomst.,  283.  Such  claim  by  the  tenant  is  not  a 
matter  of  set-off,  but  of  recoupment.  lb.  But,  as  a  matter  of 
recoupment,  the  tenant  can  only  deduct  the  amount  which  the 
repairs  would  cost,  and  not  the  special  damages  resulting  from 
the  want  of  such  repairs.  Dorwin  v.  Potter,  5  Denio,  306 ;  and  see 
Blanchard  v.  Ely,  21  Wend.,  342 ;  Colley  v.  Streeton,  2  Barn.  & 
Cress.,  273. 

In  an  action  by  a  landlord  for  the  recovery  of  rent,  the  tenant 
may  recoup  damages  for  a  breach  of  the  covenant  for  quiet 
enjoyment  contained  in  the  lease.  Mayor  of  N.  Y.  v.  Mabie,  3 
Kern.,  151.  But  where  there  is  a  specified  rent  named  in  the 
lease,  and  the  wrongful  acts  of  the  landlord  are  not  done  under 
a  claim  of  right,  but  are  acts  of  mere  trespass  or  negligence,  they 
do  not  form  the  subject  of  recoupment  by  the  tenant  in  an  action 
for  the  rent.  Edgerton  v.  Page,  6  E.  P.  Smith,  281 ;  S.  0.,  10 
Abb.,  119. 

So,  in  an  action  for  the  recovery  of  rent  upon  a  lease  which 
reserved  to  the  landlord  a  right  to  enter  upon  the  premises  during 
the  term  for  the  purpose  of  making  repairs,  the  tenant  cannot 
recoup  for  damages  sustained  in  consequence  of  the  negligent 
and  tortious  acts  of  the  landlord  and  his  servants  in  making  such 
repairs.  Cram  v.  Dresser,  2  Saudf.,  120.  The  reason  why  there 
cannot  be  a  recoupment,  is  because  the  injury  in  such  a  case  does 
not  arise  from  any  breach  of  any  covenant  or  stipulation  of  the 
landlord,  nor  does  it  grow  out  of  the  terms  or  the  consideration 
of  the  contract  entered  into  between  the  parties.  It  is  as  distinct 
and  independent  a  wrong  as  any  committed  upon  the  tenant  by 
a  stranger.  lb.  An  eviction  by  the  landlord  will  suspend  all 
claim  of  rent  by  the  landlord.  This  subject  is  fully  explained. 
Ante,  206  to  211. 

In  an  action  for  rent,  the  tenant  may  show  that  he  was  induced 
to  enter  into  the  lease  by  the  fraudulent  representation  of  the 
landlord,  or  that  the  premises  leased  comprehended  lands  which 
were  not  in  fact  included  ;  and  if  this  is  established  he  may  recoup 
the  damages  sustained  by  him  in  consequence.  Allaire  v.  Wliit- 
ney,  1  Hill,  484;  Whitney  v.  Allaire,  1  Oomst.,  305;  S.  C,  4 
Denio,  554. 

Who  may  recoup.]  The  original  parties  to  a  contract  may 
always  recoup  such  damages  as  they  may  have  sustained,  and 
such  as  are  allowed  by  law,  if  the  opposite  party  brings  an  action 
upon  the  same  contract  for  any  alleged  breach  of  its  terms  or 
conditions.  The  right  to  recoup,  however,  may  be  restricted  in 
some  particular  cases,  as  in  those  of  actions  by  infants  whose 
contracts  are  Voidable  but  not  void.  If  an  infant  sues  for  wages, 
the  defendant  cannot  recoup  damages  for  the  non-performance 
of  the  agreement  by  such  infant.  Ante,  183 ;  and  see  Infancy, 
ante,  888. 

In  the  case  of  an  assignment  of  the  right  of  either  party  under 
a  contract,  the  assignee  will  be  entitled  to  all  the  advantages,  and 
Wait        121 
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subject  to  all  the  disadvantages  of  his  assignor.  And  the  right  of 
recoupment  will  pass  to  the  assignee  as  an  incident  to  the  contract 
assigned. 

The  right  to  recoup  does  not  depend  upon  the  form  of  the 
agreement  or  the  mode  by  which  it  is  evidenced.  And  where  one 
party  gives  a  written  promise  on  his  part,  as  by  giving  a  promis- 
sory note  for  the  purchase  price  of  property,  such  purchaser  may 
recoup  his  damages,  notwithstanding  the  promise  of  the  vendoi 
was  merely  oral.  Batterman  v.  Pierce,  3  Hill,  171. 

And  the  rule  is  the  same  even  where  the  contract  is  under  seal 
on  one  side,  and  by  parol  or  oral  on  the  other.  If  an  action  is 
brought  upon  a  sealed  instrument,  the  defendant  may  show  that 
the  other  party  was  guilty  of  an  oral  fraudulent  representation 
in  relation  to  such  contract  or  its  subject  matter,  by  way  of 
recoupment.  Johnson  v.  Miln,  14  Wend.,  195  ;  Van  Epps  v.  Har- 
rison, 5  Hill,  63;  Whitney  v.  Allaire,  1  Oomst.,  305;  8.  C,  4 
Denio,  554 ;  1  Hill,  484 ;  Ives  v.  Van  Epps,  22  Wend.,  155.  A 
defendant  may  recoup  upon  a  sealed  as  well  as  upon  an  unsealed 
instrument.  lb.;  ante,  108. 

A  party  may  recoup  his  damages,  although  the  damages  on 
both  sides  are  unliquidated,  or  if  his  own  damages  are  not  liqui- 
dated. Batterman  v.  Pierce,  3  Hill,  171 ;  Ives  v.  Van  Epps,  22 
Wend.,  155 ;  Mayor  of  N.  Y.  v.  MaUe,  3  Kern.,  151,  154. 

Where,  a  right  of  recoupment  exists,  a  mere  delay  in  the  enforce- 
ment of  it  will  not  defeat  or  destroy  it ;  nor  will  an  omission  to 
notify  the  opposite  party  make  any  difference  to  the  right  or  the 
rule,  even  though  such  omission  consists  in  the  retention  of  goods 
without  any  notice  to  the  vendor  of  the  claim  to  recoup  damages 
against  him  for  a  breach  of  warranty  or  for  a  fraud  in  the  sale. 
Mutter  v.  Eno,  4  Kern.,  597.  So,  where  work  is  to  be  done  in  a 
particular  manner,  or  by  a  particular  day,  an  acceptance  of  the 
work,  after  the  time,  or  with  its  deficiencies,  will  not  prevent  a 
recoupment.  Bloodgood  v.  Ingoldsby,  1  Hilt.,  388  ;  Barber  v.  Bose, 
5  Hill,  76. 

In  what  cases  recoupment  not  allowed  swreties.']  In  all  cases  of 
recoupment  it  is  the  principal  party  to  the  contract  alone  that 
has  the  election  whether  to  recoup.  And,  therefore,  a  mere 
surety  is  not  permitted  to  set  up  a  defense  by  way  of  recoupment, 
even  when  sued  upon  the  contract  of  his  principal,  for  the  per 
formance  of  which  he  is  surety. 

A  recoupment  is  merely  setting  off  one  distinct  cause  of  action 
against  an  other,  although  both  of  them  arose  out  of  the  same 
contract.  Gillespie  v.  Torrance,  11  E.P.Smith,  306;  S.  C,  4Bosw., 
36."  And,  therefore  a  mere  accommodation  indorser  of  a  note, 
given  for  chattels  sold,  cannot  in  an  action  at  law  against  him 
on  the  note,  avail  himself  of  a  breach  of  warranty  as  to  the 
quality  of  the  goods  or  chattels,  by  way  of  recoupment  as  a 
defense,  either  total  or  partial.  lb.  The  claim  which  may  be 
recouped  is  a  distinct  cause  of  action,  which  the  principal  may 
bring  an  action  upon,  or  he  may  use  it  by  way  of  defense,  and 

(a)  Note  493. 
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.  ihis  right  of  election  belongs  exclusively  to  the  principal,  so  that 
the  principal  cannot  do  auy  act  which  will  impair  that  right.  lb. 
The  defense  of  recoupment,  in  such  a  case,  does  not  rest  upon 
the  principle  of  failure  of  Consideration,  but  of  setting  off  one 
distinct  claim  or  cause  of  action  against  an  other.  lb.  The 
sureties  of  a  tenant  cannot,  in  an  action  against  them  for  the 
rent,  avail  themselves  of  an  eviction  of  the  tenant  as  a  defense 
by  way  of  recoupment,  since  that  defense  is  available  exclusively 
by  the  tenant.  Lafarge  v.Halsey,  1  Bosw.,  171. 

The  propriety  and  the  justice  of  giving  to  the  principal  the 
election  whether  to  recoup  his  claim  or  to  bring  a  separate  action 
for  it,  will  be  entirely  evident  when  it  is  recollected  that  there 
cannot  be  a  judgment  in  favor  of  the  defendant  whatever  the 
amount  of  his  damages  may  be,  and  also  that  a  partial  use  of 
his  claim  by  way  of  recoupment  will  bar  any  independent  action 
for  the  residue. 

Actions  for  torts.]  We  have  already  seen,  ante,  960,  that  the 
defense  of  recoupment  is  not  available  in  any  actions  but  those 
arising  on  contract.  And  where  the  action  is  for  a  tort,  there 
cannot  be  any  recoupment,  even  though  the  claim  is  founded 
upon  a  contract  relating  to  the  same  matter.  Pattison  v.  Richards, 
22  Barb.,  143. 

And  where  au  action  was  brought  against  the  defendant  for 
the  recovery  of  damages  for  the  diversion  of  a  stream  of  water 
from  the  plaintiff's  land,  by  cutting  ditches  through  the  defend- 
ant's land  above  the  plaintiff's  lot ;  it  was  held  that  it  was  no 
defense  to  show  that  the  plaintiff  had  not  performed,  or  that  he 
had  violated  an  agreement,  made  between  the  parties  four  years 
previously,  relative  to  the  deepening  of  the  channels  of  the 
stream  through  their  respective  lands,  when  it  was  not  alleged  or 
proved  that  there  was  any  connection  between  that  agreement 
and  the  cause  of  action  sued  on.  lb.  Such  an  agreement  is  not 
available  by  way  of  recoupment  of  damages.  lb. 

So,  in  an  action  for  a  tort,  the  defendant  cannot  recoup 
damages  sustained  by  him  for  an  other  tort  committed  by  the 
plaintiff.  Murden  v.  Priment,  1  Hilt.,  75.  So,  too,  in  an  action 
for  a  tort,  there  cannot  be  a  recoupment  even  for  a  claim  arising 
upon  contract.  Piser  v.  Stearns,  1  Hilt.,  86 ;  Drake  v.  Gockroft, 
4  E.  D.  Smith,  34. 

But  in  an  action  upon  notes  given  to  the  plaintiff  for  his  wages 
as  a  workman  in  the  defendant's  iron  works,  it  has  been  held  that 
the  defendant  might  recoup  such  damages  as  he  had  sustained 
from  the  plaintiffs  acts  in  destroying  and  injuring  drawings, 
plans,  models,  &c,  in  such  factory,  contrary  to  his  duty.  Allaire 
Works  v.  Guion,  10  Barb.,  55.  But  since  the  damages  which  are 
allowed  by  way  of  recoupment  are  such  only  as  arise  out  of  the 
plaintiffs  breach  of  his  own  contract,  the  deduction  must  be 
limited  to  the  actual  loss,  and  nothing  can  be  allowed  on  account 
of  the  malice  with  which  the  acts  were  done.  lb. 

So  where  gold  was  delivered  to  a  manufacturer  to  be  wrought 
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into  jewelry,  and  he,  instead  of  doing  that,  fraudulently  mado 
and  delivered  articles  merely  plated  upon  base  metal,  ana 
received  payment  for  his  labor,  it  was  held  that  on  discovering 
the  fraud  the  party  deceived  might  recover  as  damages  the  value 
of  the  gold  delivered  and  the  sum  paid  for  the  pretended  manu- 
facturing. Harris  v.  Bernard,  4  E.  D.  Smith,  195.  But  it  was 
also  held,  that  on  proof  that  the  base  jewelry  contained  some 
gold,  which  was  worth  a  specified  sum,  the  value  of  such  gold 
ought  to  be  allowed  in  diminution  of  the  plaintiff's  damages.  lb. 

Election  to  recoup,']  In  determining  whether  to  recoup  damages 
claimed  by  the  defendant  against  the  plaintiff,  there  are  several 
important  considerations  which  ought  never  to  be  overlooked. 
In  the  first  place  it  is  to  be  remembered  that  if  the  defendant 
elects  to  use  his  claim  by  way  of  recoupment,  he  must  be  content 
to  have  it  limited  to  a  partial  diminution  or  a  total  abatement  of 
the  plaintiff's  demand,  and  that  there  cannot  be  a  balance  certi- 
fied or  found  in  favor  of  the  defendant.  Batterman  v.  Pierce,  3 
Hill,  171 ;  Sickels  v.  Pattison,  14  Wend.,  257. 

Again,  if  a  claim  is  partially  used,  by  way  of  recoupment,  for 
the  purpose  of  reducing  the  plaintiff's  demand,  partially  or 
totally,  no  action  can  be  maintained  for  the  residue  of  the  claim 
so  used.  Batterman  v.  Pierce,  3  Hill,  171, 174,  a;  Gillespie  v.  Tor- 
rance, 11  'E.  P.  Smith,  310,  opinion  ;  Wilder  v.  Case,  16  Wend., 
583 ;  Stever  v.  Lamoure,  Hill  &  Denio,  352,  a  ;  Britton  v.  Turner, 

6  25".  H.,  481. 

It  is  always  optional  with  a  party  whether  to  recoup  or  to 
maintain  a  separate  and  independent  action  for  the  recovery  of 
his  damages.  Batterman  v.  Pierce,  3  Hill,  171 ;  Ives  v.  Van  Epps, 
22  Wend.,  155.a  There  may  be  cases,  however,  in  which  the  trial 
of  the  first  action  necessarily  determines  the  whole  question, 
including  the  right  to  any  damages  on  the  part  of  the  defendant ; 
and  in  such  cases  the  defendant  will  be  compelled  to  litigate  the 
question  in  the  first  action,  or  lose  all  remedy.  Bellinger  v.  Cra- 
igue,  31  Barb.,  534 ;  Edwards  v.  Stewart,  15  Barb.,  67 ;  and  see 
ante,  956,  Former  recovery. 

Defense  must  he  pleaded.]  A  defense,  by  way  of  recoupment  of 
damages,  must  always  be  pleaded  to  be  available.  It  is  founded 
on  the  principle  that  the  defendant  has  a  right  of  action  arising 
out  of  the  contract  on  which  he  is  sued,  even  though  the  plaintiff 
may  also  have  a  right  of  action  which  is  founded  upon  the  breach 
of  some  other  branch  of  the  same  contract.  Gillespie  v.  Torrance, 
11  E.  P.  Smith,  306,  310. 

And,  although  the  Code  has  introduced  a  new  system  of  plead- 
ings which  requires  all  affirmative  defenses  to  be  pleaded,  yet 
there  is  no  new  rule  introduced  in  relation  to  this  defense,  which 
must  have  been  introduced  under  a  plea  or  notice,  even  before 
the  enactment  of  the  Code.  Eldridge  v.  Mather,  2  Oomst.,  157  ; 
Deifendorff'Y.  Gage,  7  Barb.,  18 ;  Stever  v.  Lamoure,  Hill  &  JDenio, 
352 ;  Barber  v.  Base,  5  Hill,  76 ;  Trowbridge  v.  Mayor  of  Albany 

7  Hill,  430. 

(a)  Note  494. 
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Pendency  of  an  other  action.']  The  pendency  of  an  other  action 
in  favor  of  the  defendant  against  the  plaintiff,  for  the  recovery 
of  damages  for  a  breach  of  a  contract,  will  not  prevent  a  recoup- 
ment of  the  same  damages  by  way  of  defense  to  a  subsequent 
action,  brought  by  the  plaintiff  against  such  defendant  upon  the 
same  contract.  Naylor  v.  Schenck,  3  E.  D.  Smith,  135 ;  Fabbricotti 
v.  Launitz,  3  Saudf.,  743;  Wiltsie  v.  Northam,  3  Bosw.,  162; 
Fuller  v.  Bead,  6  Duer,  697  ;  S.  C,  reported  15  How.,  236  ;  and 
see  Harris  v.  Hammond,  18  How.,  123.  If,  however,  the  defend- 
ant has  recovered  a  judgment  on  his  claim  in  a  former  action,  he 
cannot  then  use  the  claim  by  way  of  recoupment  in  the  second 
action,  though  he  may  use  it  by  way  of  set-off  in  a  proper  case. 

Damages.]  The  damages  which  may  be  recouped  are  such  as 
necessarily  arise  from  the  plaintiff's  breach  of  the  agreement 
sued  on,  and  it  is  not  proper  to  allow  as  damages  such  profits  as 
the  defendant  might  have  made  had  the  plaintiff  performed  his 
part  of  the  agreement.  Horner  v.  Wood,  16  Barb.,  386.  In  an 
action  by  a  tenant  against  a  landlord,  to  recover  damages  for 
a  refusal  to  give  possession  of  the  demised  premises,  the  plaintiff 
may  recover  the  damages  arising  from  expenses  incurred  in  pre- 
paring to  remove  to  the  premises,  together  with  the  difference 
between  the  said  value  of  the  rent  and  the  sum  agreed  to  be  paid ; 
but  he  is  not  entitled  to  the  profits  which  he  might  have  made  in 
his  business,  had  he  occupied  the  premises.  Giles  v.  0' Toole,  4 
Barb.,  261;  Driggs  v.  Dwight,  17  Wend.,  71.  So  in  an  action  for 
the  price  of  building  a  steamboat,  the  defendant  may  recoup  such 
damages  as  will  supply  defects  in  the  boat,  or  make  it  what  the 
contract  specified ;  but  he  cannot  recoup  as  damages  the  profits 
which  he  might  have  made  had  the  boat  not  failed  to  perform  its 
trips  in  consequence  of  defective  machinery.  Blancha/rd  v.  Ely, 
21  Wend.,  342. 

So,  in  an  action  by  a  landlord  for  rent,  the  tenant  may  recoup 
the  amount  it  would  have  cost  to  put  the  premises  in  such  repair 
as  the  landlord  agreed  to  do,  but  he  cannot  recover  damages  for 
the  injury  or  detriment  which  resulted  to  him  for  the  want  of 
such  repairs.  Dorwin  v.  Potter,  5  Deuio,  306.  In  an  action  by 
the  plaintiff  to  recover  for  the  use  of  steam  power  for  manufac- 
turing purposes,  the  defendant  cannot  recoup  as  damages  such 
profits  as  he  could  have  made  by  the  sale  of  the  manufactured 
articles  to  other  persons,  but  which  he  was  prevented  from  mak- 
ing by  reason  of  the  plaintiff's  breach  of  the  contract  in  not 
furnishing  the  former  as  agreed.  Horner  v.  Wood,  16  Barb.  386. 

So,  in  an  action  for  the  price  of  building  a  house,  the  defendant 
may  recoup  the  damages  sustained  by  the  non-completion  of  the 
house  at  the  time  specified,  if  such  defendant  was  himself  going 
to  occupy  it,  and  in  such  case  the  law  will  imply  damages  for  the 
want  of  the  use  of  it,  and  the  rule  is  the  same  if  it  appear  that 
the  defendant  was  deprived  of  an  opportunity  of  renting  the 
premises  in  consequence  of  his  plaintiff's  default.  Wagoner  v. 
Oorkhill,  40  Barb.,  175.     But  if  it  appears  that  the  building  was 
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put  up  for  renting  purposes,  and  that  the  defendant  did  not,  in 
fact,  lose  any  opportunity  for  renting  it,  by  reason  of  the  plain- 
tiff's delay,  the  defendant  cannot  recoup  the  value  of  the  rents 
and  profits  from  the  time  when  the  building  ought  to  have  been 
completed.  lb. 

SECTION  XVL 

SET-OFF. 

Nature  of  set-off.-]  A  set-off  is  a  counter  or  cross  demand  which 
a  defendant  sets  up  or  interposes  to  the  demand  of  the  plaintiff, 
for  the  purpose  of  reducing  its  amount,  of  extinguishing  it  alto- 
gether, or  for  the  purpose  of  obtaining  a  judgment  thereon  in  his 
own  favor  against  the  plaintiff.  A  set-off  vias  unknown  to  the 
English  common  law,  according  to  which  mutual  debts  were  dis- 
tinct demands,  upon  which  each  party  must  sue,  if  he  would 
enforce  the  collection  of  his  claim  ;  and  if  either  party  brought 
an  action  for  his  claim  against  the  other,  the  defendant  could  not 
set  off  his  demand  and  thus  terminate  the  controversy  in  a  single 
action.  To  remedy  this  inconvenience,  a  statute  was  enacted  which 
provided  for  the  setting  off  of  demands  in  actions  arising  upon 
contract.  2  Geo.  II,  chap.  22.  The  provisions  of  that  statute,  or 
others  of  a  similar  nature,  prevail  quite  generally  in  this  country. 
In  courts  of  record,  a  defendant  may  set  off  his  demand  or  bring 
a  separate  action,  at  his  election.  But  in  justices'  courts  a  differ- 
ent rule  prevails ;  and  when  a  defendant  may  set  off  his,demand, 
it  is  a  general  rule  that  he  must  do  so  or  lose  his  demand.  See  the 
statutes  in  full,  ante,  45  to  47,  §§  48  to  56  inclusive. 

It  is  the  policy  of  the  law  to  prevent  unnecessary  litigation,  and 
therefore  it  favors  the  adjustment  of  mutual  claims  and  demands 
by  setting  them  off  at  the  first  opportunity.  This  rule  extends  so 
far  that  the  courts  will  enforce  the  right  of  set-off,  even  in  a  case 
in  which  a  promise  has  been  made  to  pay  in  ready  money,  instead 
of  adjusting  the  demands  by  way  of  set-off.  Eland  v.  Karr,  1 
East,  375 ;  Comforth  v.  Bivett,  2  Maule  &  Selw.,  510 ;  Lechmere 
v.  Hawltins,  2  Esp.,  626  ;  Downer  v.  Eggleston,  15  Wend.,  51.  In 
the  last  case  cited,  the  court  said,  at  pages  55,  56 :  "  Indeed,  ir. 
every  case  of  set-off  under  the  statute,  there  is  a  technical  viola- 
tion of  the  defendant's  promise  to  pay  the  plaintiff's  debt  in 
money  when  it  became  due  ;  but  there  is,  upon  the  other  hand,  a 
similar  violation  of  the  plaintiff's  agreement  to  pay  the  debt 
which  he  owes  to  the  defendant,  which  is  also  due.  The  law 
knows  no  difference  in  the  obligation  of  one  party  to  keep  his 
promise  more  than  the  other.  And  the  statute  of  set-off  proceeds 
upon  the  equitable  principle,  that  where  both  debts  are  justly 
due,  by  the  neglect  of  each  party  to  perform  his  agreement,  the 
one  debt  should  compensate  the  other ;  so  that  neither  party  shall 
be  permitted  to  recover  the  money  which  is  due  from  the  other, 
while  he  continues  to  withhold  that  which  is  legally  and  equita- 
blv  due  from  himself." 
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The  same  case  also  holds,  that  a  plaintiff,  who  can  recover  his 
claim  or  demand  under  the  common  counts,  cannot  deprive  a 
defendant  of  his  right  of  set-off,  by  declaring  specially  for  his 
cause  of  action  in  the  complaint. 

It  will  be  observed  that  a  defense,  by  way  of  set-off,  differs 
materially  from  that  of  recoupment.  In  the  latter  the  defendant 
seeks  to  defend  the  action  totally  or  partially,  on  the  ground  that 
the  plaintiff  is  himself  guilty  of  a  breach  of  the  same  contract 
on  which  he  has  sued  the  defendant;  while  in  the  former  the 
demand  of  the  defendant  may  be  an  entirely  distinct  claim,  which 
has  no  reference  or  relation  to  the  claim  on  which  the  plaintiff's 
action  is  founded.  See  recoupment,  ante,  960. 

Demand  must  arise  upon  judgment  or  contract.']  Where  a  set-off 
is  offered,  it  must  be  a  demand  arising  upon  judgment,  or  upon 
contract,  express  or  implied,  whether  written  or  unwritten,  sealed 
or  unsealed ;  and  if  it  arises  upon  a  bond,  the  sum  equitably  due 
is  to  be  set  off.  Ante,  45,  §  48,  sub.  1. 

The  provisions  of  the  statute  forbidding  an  action  upon  judg- 
ments in  certain  cases,  do  not  prevent  a  party  from  setting  off  a 
judgment.  Ante,  598  to  602. 

The  right  to  set  off  judgments  in  actions  in  which  a  set-off  is 
allowable  is  expressly  given  by  the  statute  cited.  And  it  does 
not  make  any  difference  to  the  right  of  set-off,  whether  the  judg- 
ment was  rendered  in  an  action  upon  contract  or  for  a  tort, 
because  the  statute  does  not  make  any  distinction,  but  provides 
for  the  set-off  of  judgments  generally,  without  any  discrimination 
as  to  the  subject  matter  upon  which  they  may  happen  to  have 
been  rendered.  And  see  Simson  v.  Hart,  14  Johns.,  63,  75. 

As  to  judgments  rendered  in  attachment  suits,  see  ante,  47, 
§<§,  55,  56,  sub.  4. 

When  a  judgment  is  rendered  in  an  action  commenced  by 
attachment  in  a  justice's  court,  and  it  is  offered  as  a  set-off,  it  will 
not  be  allowed  if  it  appear  that  property  was  taken  on  the 
attachment,  and  is  then  in  the  custody  of  the  officer,  since  the 
legal  presumption  will  be,  that  the  judgment  was  satisfied  by  the 
goods  taken.  Miller  v.  Starhs,  13  Johns.,  517.  If  a  defendant  is 
taken  on  an  execution  issued  on  a  judgment  against  him,  this 
will  bar  a  set-off  of  the  judgment  so  long  as  the  imprisonment 
continues.  Bank  of  Beloit  v.  Beale,  20  How.,  331  ;  8.  C.,  11  Abb., 
375 ;  Cooper  v.  Bigalotv,  1  Cow.,  56.  And  formerly  a  voluntary 
discharge  of  the  debtor  from  imprisonment,  under  the  execution, 
by  the  creditor,  would  have  discharged  the  debt  and  judgment, 
and  prevented  it  from  being  set  off,  even  though  it  was  not  the 
intention  of  the  creditor  to  discharge  the  debt.  Boucher  v.  Rolley, 
3  Wend.,  184.  But  now,  under  the  statute,  Laws  1857,  ch.  427, 
a  creditor  may  require  the  sheriff  to  discharge  a  debtor  who  has 
remained  charged  in  execution,  at  his  suit,  for  the  space  of  thirty 
days,  without  impairing  the  civil  remedies  to  enforce  the  judg- 
ment in  the  same  manner  as  though  no  such  execution  had  issued, 
except  that  no  new  execution  against  the  person  can  issue.    Bui 
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the  judgment  will  be  as  valid  a  setoff  as  though  no  su^h  execu- 
tion had  been  issued.  But  if  a  defendant  who  is  taken  in  exe- 
cution escapes,  the  plaintiff  is  remitted  to  bis  former  rights,  and 
may  use  his  judgment  as  a  set-off.  McGuinty  v.  HerricJc,  5 
Wend.,  240. 

A  justice's  judgment,  from  which  an  appeal  has  been  taken, 
and  which  is  then  pending  and  undetermined,  cannot  be  used  by 
way  of  set-off.  Willard  v.  Fox,  18  Johns.,  497.  But  the  appeal 
will  not,  of  itself,  be  a  bar  to  a  new  action  upon  the  judgment. 
lb.  Nor  will  it  bar  the  effect  of  the  judgment  as  a  former 
recovery,  until  reversal.  Harris  v.  Hammond,  18  How.,  123;  and 
see  Tyler  v.  Willis,  35  Barb.,  213. 

The  amount  of  the  penalty  of  a  bond  with  a  condition  cannot 
be  set  off,  but  the  sum  equitably  due  by  virtue  of  the  condition, 
is  a  proper  subject  of  set-off  by  the  express  terms  of  the  statute. 

The  sum  offered  to  be  set  off  must  be  due  at  the  time  it  is 
offered,  or  it  cannot  be  set  off;  and  where  a  demand  of  the 
money  was  necessary  before  an  action  could  have  been  main- 
tained for  its  recovery,  it  was  held  that  it  could  not  be  set  off  if 
no  demand  had  been  made.  Kingston  Bank  v.  Gay,  19  Barb.,  459. 

So,  too,  the  subject  matter  of  a  set-off  must  be  legal,  or  it  will 
not  be  available.  And  where  illegality  would  be  a  defense  to  an 
action  upon  a  claim,  it  will  be  equally  available  as  an  answer  to 
the  demand  when  offered  as  a  set-off.  There  cannot  be  any  split- 
ting of  a  cause  of  action,  as  has  been  seen,  ante,  950 ;  and  if  a 
party  brings  an  action  for  a  part  only  of  his  demand,  and  recovers 
judgment  thereon,  he  will  not  be  permitted  to  subsequently  set 
off  the  residue  in  an  action  against  him  by  the  opposite  party. 
Miller  v.  Covert,  1  Wend.,  487. 

Demand  must  he  due  to  defendant  in  his  own  right.]  The  statute 
is  explicit  that  the  demand  offered  by  way  of  set-off  must  be  due 
to  the  defendant  in  his  own  right,  either  as  the  original  creditor 
or  payee  of  the  instrument,  or  as  assignee  or  owner  of  the 
demand.  Ante,  45,  §  48,  sub.  2. 

In  an  action  against  a  defendant  he  cannot,  therefore,  set  off 
any  demand  due  to  him  in  right  of  his  wife,  or  as  a  trustee,  exe- 
cutor, administrator  or  general  assignee  of  an  insolvent  debtor. 

But  the  defendant  may  take  an  assignment  of  any  demand 
which  is  legally  a  subject  of  set-off,  and  if  he  become  the  owner 
of  it  before  an  action  is  commenced  against  him,  he  may  set  it 
off  in  the  action.  As  to  the  manner  and  effect  of  assigning 
demands  arising  upon  contract,  see  ante,  91  to  94. 

But  to  render  a  purchased  demand  available  as  a  set-off,  the 
purchase  must  be  absolute,  for  if  the  demand  is  purchased  upon 
a  condition  that  the  title  shall  pass  in  case  it  is  allowed  as  a  set- 
off, but  is  not  to  pass  otherwise,  the  demand  will  not  be  available 
as  a  set-off.  Miller  v.  Gilman,  7  Cow.,  469 ;  Satterlee  v.  Ten  Eyck 
Id.,  480.a 

If,  however,  the  purchase  is  absolute,  and  it  is  made  before 
the  commencement  of  the  action,  the  demand  will  be  available 

(o)  Note  495. 
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as  a  set-off,  although  it  is  not  paid  for,  if  there  is  an  agreement 
to  pay.  Everit  v.  Strong,  5  Hill,  163 ;  S.  C,  7  Hill,  585 ;  and  see 
Gummings  v.  Morris,  11  E.  P.  Smith,  625.  Where,  in  an  action 
against  debtors,  who  had  made  an  assignment,  they  offered  a 
demand  as  a  set-off,  which  was  excluded  on  the  ground  that  it 
had  been  previously  assigned,  it  was  held  that  the  exclusion  was 
proper,  and  also  that  the  exclusion  on  such  trial  did  not  constitute 
any  bar  to  a  subsequent  action  upon  the  same  demand  by  the 
assignee.  Ives  v.  Goddard,  1  Hilt.,  434 ;  and  see  Beebe  v.  Bull,  12 
Wend.,  504. 

Demand  must  be  for  property  sold,  Sec,  or  liquidated]  A  demand 
may  be  set  off  when  it  arose  upon  a  sale  of  real  or  personal  pro- 
perty, or  for  the  rendition  of  personal  services.  And  whenever 
an  action  might  have  been  maintained  upon  such  a  claim  by  the 
defendant  if  he  had  sued  therefor,  he  will  be  entitled  to  set  off 
such  demand  in  an  action  against  him  by  the  opposite  party  or 
his  assignee.  And  it  is  important  to  recollect  that  in  such  cases 
the  demand  need  not  be  liquidated  to  enable  a  party  to  set  it  off 
in  an  action  agaiust  him.  Ante,  45,  §  48,  sub.  3.  But  if  it  is  not 
sudh  a  demand,  then  it  must  be  liquidated,  or  be  capable  of  being 
ascertained  by  calculation  or  it  will  not  be  allowed  as  a  set-off. 
lb. 

When  the  demand  arises  out  of  a  sale  of  real  or  personal  pro- 
perty, or  for  money  paid,  or  for  services  done,  it  is  not  important 
that  any  price  was  agreed  on  for  the  property  or  the  services. 
And  in  numerous  instances  there  will  be  no  express  price  agreed 
on ;  in  which  case  an  implied  promise  will  entitle  the  party  to  the 
actual  and  just  value  of  such  property  or  services.  This  value 
must  be  fixed  by  a  jury  or  the  justice,  on  all  the  evidence  given 
at  the  trial,  and  both  parties  may  give  evidence  as  to  such  value. 

In  all  other  cases  the  demand  must  be  liquidated  or  be  capable 
of  being  ascertained  by  calculation.  What  will  constitute  a 
liquidated  demand  may  seem,  at  first  sight,  to  be  quite  easy  of 
solution,  and  yet,  in  practice,  there  seem  to  be  cases  in  which 
there  is  a  wide  difference  of  opinion  upon  the  subjeftt. 

A  demand  is  liquidated  when  the  debt  is  conceded  or  deter- 
mined to  exist,  and  when  the  amount  of  it  is  ascertained.  But 
it  would  not  be  a  liquidated  debt  to  establish  that  something  was 
due,  unless  it  was  also  settled  how  much  was  due. 

It  requires  the  assent  of  both  parties  to  liquidate  an  unliqui- 
dated demand,  when  it  is  to  be  done  by  the  agreement  of  the 
parties.  The  sum  due  is  sometimes  settled  by  arbitration  or  by 
the  verdict  of  a  jury,  or  by  some  court. 

Where  a  party  claims  damages  for  the  breach  of  some  special 
contract,  the  damages  are  unliquidated  and  therefore  not  a  sub- 
ject of  set-off.  And  so,  too,  there  are  numerous  cases  in  which 
damages  result  from  the  breach  of  some  implied  contract,  in 
which  cases  the  damages  are  also  unliquidated.  Butts  v.  Collins, 
13  Wend.,  139,  156,  157,  gives  the  view  of  the  court  in  the  fol- 
lowing language:  "But  what  are  uncertain  unliquidated  damages? 

Wait        122 
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They  are  such  as  rest  in  opinion  only,  and  must  be  ascertained 
by  a  jury,  their  verdict  being  regulated  by  the  peculiar  circum- 
stances of  each  particular  case ;  they  are  damages  which  cannot 
be  ascertained  by  computation  or  calculation,  as,  for  instance, 
damages  for  not  using  a  farm  in  a  workmanlike  manner ;  for  not 
building  a  house  in  a  good  and  sufficient  manner ;  on  warranty 
in  the  sale  of  a  horse ;  for  not  skillfully  amputating  a  limb  ;  for 
carelessly  upsetting  a  stage,  by  which  a  bone  is  broken  ;  for  not 
making  repairs  to  a  dwelling  house;  for  uuskillfully  working  the 
raw  materials  into  a  fabric;  and  other  cases  of  a  like  charac- 
ter, where  the  amount  to  be  settled  rests  in  the  discretion,  judg- 
ment or  opinion  of  the  jury." 

Where  an  action  is  brought  by  the  indorsee  against  the  maker 
of  a  note,  which  is,  by  its  terms,  payable  "on  demand  after 
date,"  and  the  transfer  was  not  made  by  the  payee  until  more 
than  two  years  after  its  date,  the  maker  cannot  set  off  a  demand 
against  the  payee  growing  out  of  a  partnership  between  such 
maker,  the  payee  and  a  third  person,  when  there  has  been  no 
accounting  between  such  partners,  nor  any  balance  agreed  upon 
as  due  from  the  payee  to  the  maker,  prior  to  such  transfer  of  the 
note.  Gumings  v.  Morris,  3  Bosw.,  560.  Although  an  accounting 
between  the  partners  might  establish  the  existence  of  such  a 
demand,  it  is,  until  the  accounting  has  been  had,  unliquidated, 
and  not  capable  of  being  ascertained  by  "  calculation "  within 
the  meaning  of  that  word  as  used  in  the  statute.  lb.;  and  see 
Titus  y.  Himrod,  39  Barb.,  581. 

The  claim  for  a  partial  loss  on  a  policy  of  insurance  is  unliqui- 
dated in  its  nature,  and  cannot  be  the  subject  of  a  set-off,  although 
the  amount  of  the  loss  has  been  agreed  upon,  conditionally, 
before  the  action  was  brought.  It  is  still  an  unliquidated  demand 
within  the  statute  relating  to  set-off.  Dielil  v.  General  Mut.  Ins. 
Go.,  1  Sandf.,  257. 

Must  exist  at  commencement  of  action^]  Every  demand  offered 
as  a  set-off  must  have  been  in  existence  at  the  time  of  the  com 
mencement'of  the  action;   and  it  must  at  that  time  have  be- 
longed to  the  defendant."  Ante,  45,  §  48,  sub.  4.     When  an  action 
is  deemed  to  be  commenced,  see  Vol.  II,  55  to  59. 

If  a  demand  is  purchased  upon  a  condition  that  it  is  to  be  his 
if  allowed  as  a  set-off,  but  otherwise  not,  there  is  no  such  change 
of  title  as  to  render  the  demand  available  as  a  set-off  belonging 
to  the  defendant.  Miller  v.  Gil  man,  7  Cow.,  469.  If  the  claim 
offered  as  a  set-off  belonged  to  all  the  defendants  jointly,  at  the 
time  of  the  commencement  of  the  action,  it  is  no  legal  ground 
of  objection  to  the  set-off  that  one  of  the  defendants  derived  his 
title  by  an  assignment  from  his  co-defendant.  Bell  v.  Davis,  8 
Barb.,  210.  And  where  an  assignment  from  one  defendant  to  ai 
other,  of  a  part  interest  in  a  demand,  bears  date  prior  to  the  com 
mencement  of  the  action,  this  is  prima  facie  evidence  that  the 
assignment  was  executed  before  the  action  was  commenced.  1%. 

It  is  of  no  consequence  whether  the  defendant's  matter  of  set- 

(o)  Note  496. 
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off  accrued  before  or  after  the  plaintiff's  claim  arose  or  became 
clue.  It  will  be  sufficient,  under  the  statute,  if  it  is  due  and 
belongs  to  the  defendant  before  the  plaintiff's  action  is  com- 
menced; 

Where  a  defendant  claims  to  set  off  an  account  or  demand 
which  he  alleges  has  been  assigned  to  him,  he  must  prove  affirm- 
atively that  it  was  assigned  to  him  before  the  action  was  com 
menced.  Heidenheimer  v.  Wilson,  31  Barb.,  636. 

Where  money  is  deposited  in  a  bank  generally,  no  action  lies 
against  the  bank  for  the  money  without  a  previous  demand ;  and 
in  an  action  against  the  depositor,  such  sum  so  deposited  cannot 
be  set  off  unless  it  has  been  demanded  before  the  action  was 
brought.  Kingston  Banlc  v.  Gay,  19  Barb.,  459. 

So,  where  a  subscription  for  stock  was  not  payable  until  called 
for  by  a  resolution  of  the  board  of  directors,  it  was  held  that  the 
company  could  not  set  off  the  amount  of  the  subscription  against 
a  demand  of  the  stock  subscriber  for  goods  sold  to  the  company 
by  him,  without  proof  that  such  subscription  had  become  payable 
by  such  resolution.  Bouton  v.  Dry  Bock  Co.,  4  E.  D.  Smith,  420. 

Not  allowed  against  demands  which  could  not  be  set  off.~]  A  set- 
off is  not  permitted  unless  the  action  is  founded  upon  a  claim 
which  is  itself  a  subject  of  set-off  if  offered  for  that  purpose. 
Ante,  45,  §  48,  sub.  5.  Damages  arising  from  a  tort  are  clearly 
not  a  subject  of  set-off;  and,  therefore,  in  an  action  for  tort, 
a  demand  arising  upon  contract  cannot  be  set  off,  although  such 
demand  would  be  a  valid  set-off  if  offered  in  an  action  upon  a 
contract  which  would  permit  a  set-off.  Moore  v.  Davis,  11  Johns., 
144  ;  Dygert  v.  Coppernoll,  13  Johns.,  210.  So,  where  an  action 
is  brought  for  the  recovery  of  unliquidated  damages  for  the  breach 
of  a  special  contract,  no  set-off  is  allowable  ;  and,  therefore,  in  an 
action  for  a  breach  of  warranty  in  the  sale  of  goods  or  chattels,  a 
set-off  is  not  admissible.  Wilmot  v.  Hurd,  11  Wend.,  584.  So, 
in  an  actibn  upon  an  open  policy  of  insurance,  no  set-off  is  allow- 
able, even  though  the  demand  is  for  a  total  loss,  because  the 
damages  are  unliquidated.  Gordon  v.  Bourne,  2  Johns.,  150.  And 
the  rule  is  the  same  where  the  action  is  founded  upou  a  claim  for 
a  partial  loss,  even  though  there  may  have  been  a  conditional 
adjustment.  Diehl  v.  General  Mat.  Ins.  Co.,  1  Sandf.,  257. 

So,  in  actiou  by  a  sheriff  upon  an  indemnity  bond  delivered  to 
him,  there  can  be  no  set-off,  because  the  action  is  founded  upon 
an  unliquidated  demand.  Hart  v.  Willard,  1  Sandf.,  254.  So, 
where  a  bond  has  been  given  to  a  sheriff  by  his  deputy,  and  an 
action  is  brought  upon  such  bond  by  the  sheriff,  to  recover  dam- 
ages for  neglect  and  violations  of  duty  by  such  deputy,  no  set- 
off is  admissible,  because  the  damages  are  unliquidated.  Hart  v. 
Brady,  1  Sandf.,  626.  And,  for  the  same  reason,  a  set-off  is  not 
available  in  an  action  upon  a  bond  which  alleges  as  a  breach  that 
the  defendant  did  not  provide  the  plaintiff  with  proper  medicine 
and  attendance,  as  he  had  covenanted  in  such  bond  to  do.  Hep- 
burn v.  Hoag,  6  Cow.,  613. 
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Must  he  due  to  all  of  the  defendants.']  The  statute  is  explicit,  that 
no  demand  can  be  set  off  by  several  defendants,  unless  the 
demand  is  due  to  all  of  them  jointly.  Ante,  45,  §  48,  sub.  6. 
This  language  is  so  plain,  that  very  little  comment  is  necessary; 
and,  besides  that,  no  new  rule  is  introduced  by  the  statute.  If  a 
claim,  offered  as  a  set-off,  belonged  to  all  of  the  defendants, 
jointly,  at  the  time  of  commencing  the  action,  this  will  b( 
sufficient;  and  it  is  no  objection  to  the  set-off,  that  one  of 
the  defendants  derived  his  title  by  an  assignment  of  a  part  of  the 
demand  from  his  co-defendants.  Bell  v.  Davis,  8  Barb.,,  210 ;  and 
see  Martin  v.  Williams,  17  Johns.,  330.  In  an  action  by  a  part- 
nership firm,  a  demand  in  favor  of  the  defendant  against  one  of 
the  partners  is  not  a  legal  set-off.  Ladue  v.  Hart,  4  Wend.,  583. 
So  a  debt  due  to  one  of  two  joint  makers  of  a  note,  cannot  be 
set  off  against  the  note.  Mott  v.  Burnett,  2  E.  D.  Smith,  50.  So, 
in  an  action  by  a  person  who  is  a  member  of  a  firm,  the  defend- 
ant cannot  set  off  a  demand  due  to  him  from  the  firm  of  which 
the  plaintiff  is  a  member.  Beebe  v.  Bull,  12  Wend.,  504.  And  in 
an  action  by  an  individual  against  a  firm,  a  debt  due  from  the 
plaintiff  to  one  of  the  firm  cannot  be  set  off  against  the  plaintiff's 
debt,  which  is  due  from  all  of  the  members  of  such  firm.  Pinck- 
ney  v.  Keyler,  4  E.  D.  Smith,  469 ;  Warner  v.  Barker,  3  Wend., 
400.  To  entitle  a  defendant  to  set  off  a  demand,  it  must  be  a 
demand  against  the  plaintiff  or  plaintiffs  alone,  and  not  against 
him  or  them,  together  with  other  persons.  Compton  v.  Green,  9 
How.,  228.  A  debt  owing  to  the  defendant,  jointly,  with  an 
other,  cannot  be  set  off  in  an  action  upon  a  demand  against  the 
defendant  alone,  because  a  joint  debt  cannot  be  set  off  against 
an  individual  one.  Campbell  v.  Genet,  2  Hilt.,  291 ;  Belknap  v. 
Melntyre,  2  Abb.,  366.  The  general  rule  is,  that  to  authorize  a 
set-off,  the  debts  must  be  mutual,  and  due  to  and  from  the  same 
persons  in  the  same  capacity.  Dudley  v.  Griswold,  2  Bradf.,  24. 

In  an  action  against  two  defendants,  one  of  whom  is  principal 
debtor,  and  the  o^her  a  mere  surety,  a  set-off  of  an  indebtedness 
from  the  plaintiff  to  the  principal  may  be  allowed.  Newell  v. 
Salmons,  22  Barb.,  647 ;  Locke  v.  Smith,  10  Johns.,  250.  And  in 
actions  upon  bills  of  exchange  or  promissory  notes,  the  plaintiff 
may  include  all  the  parties  to  a  bill  or  note  in  an  action,  instead 
of  bringing  separate  actions  against  the  drawers,  makers,  indors- 
ers  and  acceptors.  Laws  1832,  ch.  276,  §  2.  But  "in  any  such 
action,  any  person  or  persons  sued,  shall  be  entitled  to  set  off  his 
or  their  demands  against  the  plaintiff,  in  the  same  manner  as 
though  such  defendant  or  defendants  had  been  sued  in  the  form 
heretofore  used."  Id.,  §  5.  If  the  whole  amount  of  the  demands 
set  off  by  any  or  all  of  the  defendants,  and  allowed,  shall  be 
equal  to  or  exceed  the  amount  of  the  plaintiff's  demand,  a 
proved  at  the  trial,  the  verdict  must  be  for  the  defendants  gen 
erally ;  but  if  a  set-off  is  allowed,  and  a  verdict  is  still  found  foi 
the  plaiutiff,  the  verdict  must  state  the  amount  allowed  to  each 
defendant  as  a  set-off  against  the  plaintiff's  demand.  lb.,  §  6. 
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Must  be  a  demand  against  the  plaintiff.]  A  demand  cannot  be 
set  off  unless  it  exists  against  the  plaintiff  himself,  though  if  the 
action  is  brought  in  the  name  of  one  who  is  not  the  real  party  in 
interest,  a  set-off  is  allowed  against  such  real  party.  Ante,  45, 
§  48,  subs.  7,  10. 

In  an  action  by  an  executor,  in  his  own  name,  upon  a  note 
given  to  him  as  executor  for  a  debt  due  to  the  testator  at  the 
time  of  his  death,  the  defendant  cannot  set  off  a  demand  which 
existed  against  such  testator  at  the  time  of  his  death.  Merritt  v. 
Seaman,  2  Seld.,  168.  But,  in  an  action  by  a  surviving  partner  for 
his  separate  debt,  the  defendant  may  set  off  a  debt  due  to  him 
from  the  firm,  because  the  defendant  might  sue  the  plaintiff 
alone  for  such  debt.  Slipper  v.  Slidstone,  5  Term  E.,  493 ;  ante, 
289.  And  the  same  rule  prevails  in  an  action  against  a  surviving 
partner,  who  may  set  off  partnership  demands  against  the  plain- 
tiff. French  v.  Andrade,  6  Term  E.,  582. 

But  where  the  partners  are  all  living,  a  debt  owing  by  one  of 
two  or  more  partners  cannot  be  set  off  in  an  action  by  the  firm  on 
partnership  demand  due  to  the  plaintiffs  from  the  defendant. 
Ladue  v.  Hart,  4  Wend.,  583 ;  and  see  Gram  v.  Cadwell,  5 
Cow.,  489.  And  so,  where  the  partners  are  all  living,  a  partner- 
ship debt  cannot  be  set  off  against  an  individual  debt  due  to  one 
of  the  partners,  although  the  notes  and  accounts  of  the  firm  have 
been  transferred  to  such  partner  and  he  has  undertaken  to  pay 
the  debts  of  the  partnership.  Sears  v.  Patriclc,  23  Wend.,  528. 
Such  a  case  is  not  within  the  statute  of  set-offs.  lb. 

Under  the  old  law  when .  a  demand  was  assigned,  any  action 
on  such  assigned  demand  must  have  been  brought  in  the  name 
of  the  assignor  for  the  benefit  of  the  assignee.  Ante,  91.  And  for 
that  reason  the  provisions  of  the  statute  allowing  a  set-off 
against  the  assignee  was  not  only  convenient  but  necessary  and 
just.  But,  since  the  Code  requires  every  action  to  be  brought  in  the 
name  of  the  real  party  in  interest,  these  provisions  of  the  statute 
have  become  of  less  importance  than  formerly.  There  are  a  few 
cases  now,  however,  in  which  actions  may  be  brought  in  the 
name  of  one  person  for  the  benefit  of  an  other,  and  in  such 
cases  the  statute  is  as  applicable  as  ever.  Agents  may  in  some 
cases  sue  in  their  names  for  the  benefit  of  their  principals,  ante, 
252,  253 ;  and  in  such  cases  a  set-off  against  the  principals,  of  a 
debt  due  by  them  to  the  defendant,  is  admissible.  Coppin  v.  Craig, 
7  Taunt.,  243. 

If  an  action  is  brought  by  an  auctioneer  who  has  advanced 
money  on  the  property  sold,  it  will  be  no  defense  to  show  that 
the  price  was  paid  to  the  principal  before  the  action  was  brought, 
unless  it  is  also  shown  that  the  lien  of  the  auctioneer  has 
been  satisfied.  Robinson  v.  Butter,  4  Ell.  &  Bla.,  954.  Where 
goods  are  sold  by  a  brolcer  without  disclosing  his  principal,  the 
purchaser,  when  sued  by  the  principal  for  the  price,  cannot  set 
off  a  debt  due  to  him  from  the  broker.  Bliss  v.  Bliss,  7  Bosw., 
339.    But  when  a  sale  is  made  by  a  factor,  the  purchaser,  as  a 
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general  rule,  may  set  off  a  debt  due  to  him  from  the  factoi  lb. 
But  even  when  the  sale  is  made  by  the  factor,  if  the  purchaser 
knows,  or  has  reason  to  believe,  that  the  factor  is  not  the  owner 
of  the  goods,  but  is  acting  in  the  sale  in  question  as  broker  or 
agent  of  the  owner,  the  purchaser  cannot  set  off  a  debt  owing  to 
him  by  the  factor.  lb.;  and  see  Hogan  v.  Shorb,  24  Wend.,  458. 
As  to  the  distinction  between  the  powers  and  duties  of  factors 
and  brokers,  see  ante,  233. 

Actions  upon  assigned  demands.']  If  an  action  is  brought  upon 
a  demand  which  has  been  assigned,  the  defendant  may  set  off 
any  demand  which  he  has,  and  which  existed  at  the  time  of  the 
assignment,  or  before  notice  thereof,  against  either  the  assignor 
or  his  assignee.11  Ante,  45,  §  48,  sub.  8;  and  ante,  94.  The  Code 
has  a  similar  provision,  ante,  20,  §  112,  though  it  has  not  changed 
the  law.  In  Bedkwith  v.  Union  Bank,  4  Sandf.,  610,  the  court  said, 
"  Under  the  former  statute  of  set-off,  when  the  action  was  brought 
in  the  name  of  a  party  to  a  chose  in  action,  by  one  to  whom  he 
had  assigned  it,  the  defendant  seeking  to  make  a  set-off  was 
required  to  show  that  he  had  a  right  to  make  it  against  the  nomi- 
nal plaintiff  at  the  time  the  assignment  was  made.  The  law 
preserved  the  equities  of  the  parties,  and  the  rights  of  an  assignee 
were  protected,  although  the  suit  was  brought  in  the  name  of 
the  assignor.  Section  one  hundred  and  twelve  of  the  Code  was 
intended  to  preserve,  in  the  same  manner,  the  rights  of  defendants 
in  cases  where  the  suit  was  prosecuted  in  the  name  of  the 
assignee  as  required  by  the  section  next  preceding.  The  effect 
of  the  provisions  of  the  Code  was  to  leave  the  right  of  set-off 
unaffected,  and  the  case  is  to  be  decided  according  to  the  law  of 
set-off  as  established  by  the  Revised  Statutes.  The  only  change 
made  is  iu  the  form  of  the  action."  S.  C,  5  Seld.,  211. 

To  entitle  a  party  to  set  off  a  demand  there  must  be  something 
more  than  that  relation  which  always  exists  between  persons 
having  reciprocal  demands  against  each  other.  The  rule  is,  that 
when  such  claims  exist  in  a  perfect  condition,  at  the  same  time, 
either  party  may  insist  upon  a  set-off.  So,  when  the  one  claim- 
ing a  set-off  has  a  demand  against  the  other,  presently  payable, 
and  the  other  party  is  insolvent,  the  former  may  claim  to  have  a 
set-off  made,  though  the  demand  of  his  adversary  against  him 
has  not  become  payable.  But  if  before  the  demand  of  the  party 
claiming  the  set-off  becomes  mature,  the  opposite  claim  has  been 
assigned,  whether  the  assignment  carries  the  legal  or  only  an 
equitable  title,  the  right  of  set-off  no  longer  exists.  Myers  v. 
Davis,  8  E.  P.  Smith,  489, 493.  And  where  A.,  after  ordering  cer- 
tain goods  to  be  manufactured,  and  before  they  could,  with  rea- 
sonable diligence,  be  completed,  became  insolvent,  and  assigned 
all  his  property  to  the  plaintiff,  it  was  held  that  the  manufacturers 
who  had  completed  and  tendered  the  goods,  could  not  set  off  the 
price  against  a  demand  assigned  to  the  plaintiff  by  A.  lb.  Until 
a  demand  becomes  mature,  it  is  not  a  subject  of  set-off,  and 
therefore  a  set-off  may  be  defeated  by  an  assignment  of  the 
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claim  of  the  opposite  party,  even  though  the  latter  is  insolvent, 
and  his  demand  has  not  become  payable  at  the  time  of  the 
assignment.  lb.;  and  see  Wells  v.  Steivart,  3  Barb.,  40.a 

Under  the  provisions  of  the  statute,  ante,  45,  §  48,  sub.  8,  it 
was  held  that  in  actions  upon  assigned  demauds  the  defendant 
could  set  off  such  demands  only  as  existed  against  the  assignor, 
and  in  good  faith  belonged  to  the  defendant  at  the  time  of  the 
assignment,  and  that  demands  acquired  subsequently  to  that  time 
could  not  be  set  off,  although  the  defendant  became  the  holder 
or  owner  of  them  without  any  notice  of  the  assignment.  Mead  v. 
Gillett,  19  Wend.,  397.  And  it  has  been  held  that  the  Code,  §  112, 
ante,  20,  does  not  change  the  rule.  Beekwith  v.  Union  Bank,  4 
Sandf.,  604;  S.  C,  5  Seld.,  211 ;  Ogden  v.  Prentice,  33  Barb.,  160 ; 
Brookman  v.  Metcalf,  5  Bosw.,  429 ;  Hicks  v.  MacGfrorty,  2  Duer, 
295 ;  Keep  v.  Lord,  Id,  78 ;  Myers  v.  Davis,  8  E.  P.  Smith,  489 ; 
Crosbie  v.  Leary,  6  Bosw.,  312. 

Actions  on  bills  and  notes.~]  The  right  to  set  off  demands  in  case 
of  the  transfer  of  bills  and  notes  after  they  are  due  is  secured  by 
statute.  Ante,  45,  §  48,  sub.  9. 

The  first  thing  to  be  observed  is  that  the  bill  or  note  must  be 
transferred  after  its  maturity  to  authorize  a  set-off  against  the 
holder  of  the  transferred  paper.  And  a  frequent  question  will  be 
whether  a  particular  instrument  was  due  at  the  time  of  its  trans- 
fer. Ordinarily,  there  will  not  be  much  doubt  whether  the  note 
was  legally  due  at  the  time  of  transferring  it,  provided  no  ques- 
tion is  made  as  to  the  time  when  such  transfer  was  actually 
made.  But  there  are  cases  in  which  it  may  be  doubtful  whether, 
as  a  matter  of  law,  the  note  was  due  when  transferred,  although 
no  dispute  arises  as  to  the  time  when  that  was  made.  And  where 
a  promissory  note  was  dated  January  24,  1853,  and  was  made  by 
A.,  and  payable  to  B.  or  bearer,  witli  use,  but  no  time  of  pay 
ment  was  specified,  and  the  note  was,  within  three  days  after  its 
date,  sold  by  B.  to  0.,  by  whom  it  was  subsequently  transferred 
to  the  plaintiff,  it  was  held  that  although  the  note  was,  in  legal 
effect,  payable  on  demand,  yet  it  was  evident,  from  the  fact  that 
it  bore  interest,  that  an  immediate  demand  of  payment  was  not 
contemplated  by  the  parties,  and  that  consequently  it  could  not 
be  considered  as  overdue  at  the  time  of  its  transfer  by  B.,  so  as 
to  render  claims  against  B.,  then  owned  and  held  by  the  maker, 
available  as  a  set-off.  Weeks  v.  Pryor,  27  Barb.,  79 ;  and  see  Mer- 
ritt  v.  Todd,  9  B.  P.  Smith,  28  ;  Withey  v.  Andrews,  3  Hill,  582. 
In  an  action  by  the  holder  upon  a  negotiable  promissory  note 
which  was  assigned  after  maturity,  a  set-off  to  the  amount  of 
the  plaintiff's  debt  may  be  made  of  a  demand  existing  against 
the  assignor,  provided  it  is  such  as  might  have  been  set  off 
against  the  assignor  while  the  demand  belonged  to  him.  Driggs 
v.  Rockwell,  11  Wend.,  504.  And  if  such  action  is  brought  in  the 
name  of  a  person  who  has  no  real  interest  in  the  demand, 
although  permitted  to  sue  on  it  as  trustee,  agent  or  otherwise,  the 
defendant  may  in  such  case  set  off  any  legal  demand  against 

ya)  Note  498. 
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the  real  party  in  interest.  lb.  But  although  a  note  is  transferred 
after  its  maturity,  that  fact  will  not,  of  itself,  entitle  the  maker 
to  set  off  a  demand  against  the  payee  named  in  the  note,  if, 
at  the  time  of  its  transfer,  such  payee  has  other  demands  against 
the  maker  which  are  sufficient  in  amount  to  balance  or  extin- 
guish the  demands  sought  to  be  set  off.  Collins  v.  Allen,  12 
Wend.,  356. 

Where  a  negotiable  promissory  note  is  transferred  by  the  payee 
before  maturity,  for  a  valuable  consideration,  and  an  action  is 
brought  upon  it  against  the  maker,  by  the  assignee  or  transferree, 
in  his  own  name  and  for  his  own  benefit,  the  defendant  cannot 
set  off  a  demand  which  he  had  against  the  payee  at  the  time  of 
the  transfer,  if  the  holder  received  it  in  the  usual  course  of  trade 
or  paid  value  for  it.  Smith  v.  Van  Loan,  16  Wend.,  659;  The 
case  of  Rosa  v.  Brotherson,  10  Wend.,  85,  does  not  conflict  with 
this  principle.  lb. 

In  an  action  by  an  indorsee  of  a  negotiable  promissory  note 
against  the  maker,  the  latter  will  not  be  allowed  to  prove  a  set- 
off against  the  original  payee,  unless  he  previously  shows  that 
the  note  was  transferred  after  it  became  due,  or  that  it  was 
transferred  for  the  purpose  of  defrauding  the  maker  of  his  set-off. 
Hendricks  v.  Judah,  1  Johns.,  319  ;  O'Callaghan  v.  Sawyer,  5  Id., 
118 ;  Bank  of  Niagara  v.  McCracken,  18  Id.,  493 ;  Smith  v.  Tan 
Loan,  16  Wend.,  659.  But  where  a  person  purchases  a  note 
after  its  maturity,  he  takes  and  holds  it  subject  to  a  set-off  of 
such  legal  demands  as  the  maker  might  have  set  off  against  the 
original  payee.  lb. 

Actions  by  assignees  or  trustees  of  insolvents.']  Where  an  action  is 
brought  by  an  assignee  of  an  insolvent  person  or  corporation,  the 
rights  of  the  defendant  are  protected,  by  securing  the  right  of 
set-off.  Ante,  45,  §  48,  subs.  10,  11. 

A  general  assignee  for  the  benefit  of  creditors  is  not  such  a 
bona  fide  purchaser  as  to  be  entitled  to  refuse  a  just  set-off;  he 
is  regarded  as  the  representative  of  the  assignor,  and  any  demand 
which  would  have  been  available  as  a  set-off  against  the  assignor 
before  the  assignment,  is  equally  available  as  against  his  assignee. 
Maas  v.  Goodman,  2  Hilt..  275 ;  Schieffelin  v.  Hawkins,  14  Abb., 
112 ;  and  see  Griffin  v.  Marquardt,  3  E.  P.  Smith,  28.  So  the 
maker  of  a  promissory  note,  which  is  payable  to  a  corporation, 
has  the  same  right  of  set-off  against  such  note  in  the  hands  of  a 
receiver,  that  he  would  have  had  against  the  corporation  itself ; 
and  the  fact  that  the  note  matured  after  the  appointment  of  such 
receiver,  will  not  affect  the  rule,  under  these  circumstances.  Berry 
v.  Brett,  6  Bosw.,  627. 

A  different  rule  prevails  as  to  banking  corporations ;  and  the 
bills  of  a  bank  which  are  obtained  by  one  of  its  debtors,  after  its 
insolvency,  cannot  be  set  off  in  an  action  brought  by  a  receiver 
for  a  debt  due  to  the  bank  by  the  defendant  at  the  time  of  the 
bank's  failure.  Diven  v.  Phelps,  34  Barb.,  224.  And  where  an 
insolvent  person   has  made  and  executed   an   assignment,  no 
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demands  which  are  purchased  against  him  after  that  time  will  be 
available  in  an  action  brought  by  the  assignee  upon  the  assigned 
demands.  Smith  v.  Brinckerhoff,  8  Barb.,  519 ;  S.  0.,  2  Seld.,  305; 
Martine  v.  Willis,  2  E.  D.  Smith,  524;  Mead  v.  Gillett,  19  Wend., 
397  ;  Ogden  v.  Cmvley,  2  Johns.,  274 ;  Dickson  v.  Evans,  6  Term 
E.,  57.  And  the  defendant  must  show  affirmatively,  that  he  held 
and  owned  the  demand  offered  to  be  set  off  at  the  time  of  the 
assignment  or  before  it,  or  he  cannot  set  off  such  demand.  lb. 
Until  this  is  proved,  it  will  be  error  to  receive  evidence  of  such 
demand,  or  to  allow  it  as  a  set-off,  if  objection  is  properly 
made.  lb. 

Demands  barred  by  statute  of  limitations.']  Debts  or  demands 
which  are  barred  by  the  statute  of  limitations  cannot  be  set  off, 
and  the  proper  time  to  take  the  objection  is  when  proof  is  Offered 
of  them  at  the  trial,  or  when  they  are  offered  in  evidence. 

But  if  the  defendant  can  show  that  the  bar  of  the  statute  has 
been  removed  by  payments,  or  a  mere  written  promise  or  acknow- 
ledgment, that  will  be  a  sufficient  answer  to  the  objection  of  the 
statute  of  limitations.  Martin  v.  Williams,  17  Johns.,  330;  Code, 
§  110 ;  ante,  19. 

Set-off  must  be  pleaded  to  be  available.]  It  has  long  been  an 
established  rule,  under  the  statute,  that  a  set-off  must  be  pleaded 
or  that  the  defendant  could  not  avail  himself  of  that  defense  at 
the  trial.  Ante,  46,  §  19. 

This  was  the  rule  before  the  enactment  of  the  Code,  and  since 
that  was  adopted  all  defenses  founded  upon  affirmative  matter 
must  be  pleaded.  Ante,  10,  §  64 ;  ante,  879  to  884 ;  Vol.  II,  292 
329.  A  set-off  cannot  be  allowed  unless  set  up  in  the  answer. 
Pinckney  v.  Keyler,  4  E.  D.  Smith,  469.  It  does  not  follow,  how- 
ever, that  an  omission  to  set  up  the  defense  of  set-off  at  the 
joining  of  issue  will  entirely  deprive  the  defendant  of  his  defense 
of  set-off.  The  justice  has  power  to  allow  an  amendment  of  the 
answer  for  the  purpose  of  interposing  that  defense,  though  of 
course,  such  an  amendment,  if  allowed,  would  be  granted  upon 
such  terms  as  would  be  just  towards  the  plaintiff.  See  Amend- 
ments. The  fira:m  of  an  answer  of  set-off  will  be  given  in  a  sub- 
sequent place^If  the  answer  does  not  disclose  sufficiently  the 
items  of  the  defendant's  claim  by  way  of  set-off,  the  remedy  is 
ample,:  by  requiring  a  bill  of  particulars  at  the  joining  of  issue, 
or  on  an  application  by  the  defendant  for  an  adjournment  of 
the  cause.  Ante,  49,  %  69 ;  ante,  11,  §64,  sub.  14;  Yol.  II,  320, 
321, 322. 

An  answer  of  set-off  may  be  required  to  be  as  specific  as  a 
complaint  would  be  for  the  same  matter  as  a  cause  of  action. 
Wiggins  v.  Qans,  3  Sandf.,  738  ;  Eanney  v.  Smith,  6  How.,  420. 

The  most'  informal  answer  of  set-off  will  be  sufficient,  if  no 
objection  is  made  to  it  at  the  joining  of  issue.  Bell  v.  Davis,  8 
Barb.,  210 ;  Civill  v.  Wright,  13  Wend.,  403 ;  and  see  Vol.  II,  330. 
A  defense  of  set-off  must  be  clearly  proved  before  it  can  be  allowed. 
Prentiss  v.  Sprague,  1  Hilt.,  428.  It  should  be  substantiated  by 
Wait        123 
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the  same  evidence  that  would  be  requisite  were  the  defendant 
suing  on  the  demand  as  a  plaintiff  in  an  action. 

Form  of  judgment  in  cases  of  setoff.]  "Where  the  set-off  proved 
equals  the  plaintiff's  claim,  judgment  must  be  rendered  for  the 
defendant,  with  costs.  Ante,  46,  %  50.  If  it  is  less  than  the  plain- 
tiff's demand,  the  plaintiff  must  have  judgment  for  the  balance, 
with  costs,  lb.  If  the  defendant's  claim  exceeds  that  of  the 
plaintiff,  judgment  is  to  be  rendered  in  favor  of  the  defendant 
for  the  amount,  unless  the  balance  due  from  the  plaintiff  exceeds 
one  hundred  dollars,  in  which  case  the  court  must  set  off  so  much 
as  will  satisfy  the  plaintiff's  claim,  and  then  render  judgment  in 
favor  of  the  defendant  for  the  balance,  if  he  requires  such  set-off; 
but  if  the  balance  due  the  defendant  exceeds  one  hundred  dollars, 
and  he  does  not  require  the  set-off,  the  justice  must  render  a  judg- 
ment of  discontinuance,  with  costs.  Ante,  46,  §  51.  If  the  claims 
of  both  parties  exceed  four  hundred  dollars,  judgment  of  discon- 
tinuance must  be  rendered.  Ante,  46,  §  52.  Set-offs  in  actions 
brought  by  executors  are  provided  for.  Ante,  46,  %%  53,  54. 

There  is  an  exception  to  the  rule  which  authorizes  a  judgment 
in  favor  of  the  defendant  for  the  balance,  when  his  claim  exceeds 
that  of  the  plaintiff.  If  the  plaintiff  sues  upon  an  assigned 
demand,  the  defendant  may  avail  himself  of  any  legal  set-off  to 
the  extent  of  extinguishing  the  plaintiff's  demand  ;  but  no  judg- 
ment can  be  rendered  in  favor  of  the  defendant  and  against  the 
plaintiff  for  the  balance,  in  any  such  case.  Ante,  46,  §  50  ;  Kast 
v.  Kathern,  3  Denio,  344. 

When  the  parties  proceed  to  trial  and  submit  the  cause  for 
decision,  a  judgment  in  favor  of  the  defendant  and  against  the 
plaintiff,  for  the  amount  of  a  set-off,  duly  established,  will  be 
valid,  although  the  plaintiff  did  not  establish  any  claim  on  his 
part  against  the  defendant.  GreenleafY.  Low,  4  Denio,  168.  It  is 
not  necessary  that  there  should  be  something  proved  and  allowed 
to  the  plaintiff,  in  order  that  the  defendant  should  have  a  judg- 
ment in  his  favor  for  the  amount  of  a  set-off,  duly  proved.  lb.  The 
plaintiff  may  elect  to  be  nonsuited  in  such  a  case,  by  withdraw- 
ing his  action;  but  if  he  chooses  to  submit  the  jjase,  the  justice 
must  render  judgment  according  to  the  rights  ^Jthe  respective 
parties,  on  the  proof  adduced.  lb. 

But,  if  the  plaintiff  does  not  appear  at  the  trial  and  proceed 
with  it,  the  justice  must  render  a  judgment  of  nonsuit,  and  a 
judgment  in  favor  of  the  defendant,  for  a  set-off  will  be  errone- 
ous and  reversible,  on  an  appeal.  Green  v.  Angel,  13  Johns.,  469; 
ante,  55,  %  110,  sub.  3.  If  the  amount  of  the  set-off  allowed 
exceeds  that  claimed  in  the  answer,  that  will  not  be  cause  for 
a  reversal  of  the  judgment.  Wilson  v.  LarmoutJi,  3  Johns.,  433. 
An  amendment  may  be  made  either  at  the  trial,  or  on  appeal. 
Ante,  11,  §  64,  sub.  11. 

An  omission  to  set  off  a  demand,  when  it  might  have  been  done, 
may  subject  a  party  to  the  loss  of  his  demand.  Ante,  47,  §  55; 
and  ante,  946.     There  are  several  cases  in  which  a  set-off  need 
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not  be  made.  Ante,  47,  §  56.  And  an  omission  to  set  off  such 
demand  will  not  be  any  bar  to  a  subsequent  action  for  the  same 
matters,  or  to  a  claim  to  set  them  off  in  a  proper  action. 

SECTION  XVII. 

STATUTE    OF   LIMITATIONS. 

General  principles.]  That  every  man  ought  to  pay  his  just  debts 
is  an  acknowledged  maxim ;  and  that  every  honest  man  will  do  so 
as  fast  as  he  is  able,  is  equally  well  settled.  And  when  a  debtor 
is  not  able  to  pay  his  debts  within  a  reasonable  time,  the  law 
makes  it  the  duty  of  the  creditor  to  secure  such  evidence  of  his 
demand  as  will  enable  him  to  establish  it  at  any  time  when  it 
becomes  necessary  to  do  so.  It  is  the  policy  of  the  law  to  dis- 
courage litigations,  and  it  forbids  the  bringing  of  several  actions 
for  the  same  cause  of  action,  as  has  been  already  seen.  Ante,  886. 

So,  too,  it  requires  a  creditor  to  bring  his  action  within  a  rea- 
sonable and  prescribed  period,  or  to  take  the  risk  of  losing  his 
demand.  There  is  nothing  unreasonable  or  unjust  in  this  rule, 
since  the  creditor  can  either  collect  his  debt  or  take  proper  evi- 
dence of  its  existence.  While,  on  the  other  hand,  a  permission  to 
litigate  claims  of  long  standing  would  always  open  the  door  for 
frauds  and  perjuries.  The  claim  may  be  well  or  ill  founded,  but 
in  either  case,  the  rule  of  law  must  be  uniform,  for  it  is  better  that 
stale  demands  should  be  barred,  than  to  permit  their  enforce- 
ment in  all  cases  indiscriminately.  A  demand  may  be  very  old 
and  be  very  just,  but  if  such  demands  can  be  enforced,  then  every 
demand  however  stale  must  be  enforced,  which  would  permit  the 
very  evils  which  the  law  attempts  to  prevent.  If  a  debt  has 
been  paid,  and  a  receipt  taken,  it  is  liable  to  be  lost  or  mislaid ; 
and  after  preserving  it  for  a  reasonable  time  the  law  steps  in  and 
declares  its  absence  a  matter  of  no  moment,  since  the  debt  is 
presumed  to  be  paid.  As  to  these  general  principles,  see  Clement- 
son  v.  Williams,  8  Oranch,  72 ;  Hellings  v.  Shaw,  7  Taunt.,  608 ; 
A' Court  v.  Cross,  3  Bing.,  329;  brow's  Pothier,  404;  Karnes' 
Prin.  Eq.,  182." 

What  actions  are  oarred.]  The  law  limiting  the  time  for  the 
bringing  of  actions  relates  to  both  real  and  personal  property. 
And  so,  too,  it  extends  to  every  kind  or  form  of  action,  whether 
arising  upon  contract  or  for  a  tort.  The  time  allowed  to  a  plain- 
tiff within  which  he  may  bring  his  action  varies  according  to  the 
subject  matter  of  the  litigation,  and  the  necessities  of  the  case, 
or  the  convenience  of  the  public  interests.  The  statutes  which 
prescribe  the  terms  of  limitation  for  each  kind  of  action  have 
already  been  given  at  length.  Ante,  13  to  19. 

Computation  of  time.']  One  of  the  first  principles  relating  to  the 
statute  of  limitations,  is,  that  the  creditor  shall  have  the  full  time 
allowed  by  law  for  the  collection  of  his  demand;  and,  therefore, 
he  is  entitled  to  the  full  term  allowed  from  the  time  when  his 
cause  of  action  is  perfect,  so  that  he  could  maintain  an  action 
upon  it."  And  for  this  reason  the  statute  never  begins  to  run 

(a)  Note  499.        (i)  Notb  500. 
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.against  a  demand  until  a  perfect  right  of  action  exists  in  favor 
.of .  the,  plain  tiff,  upon  which  he  is  authorized  to  commence  and 
maintain  an  action.  If  money  is  to  be  paid  at.  a  future  speci- 
fied period,  or  upon  the  happening  of  a  certain  event,  or  the  per- 
formance of  a  particular  condition,  it  is  entirely  clear  that  the 
statute  does  not  begin  to  run  until  the  specified  period  has 
elapsed,  the  certain  event  has  occurred,  or  the  particular  condi- 
tion has  been  performed,  because  until  that  time  the  cause  of 
action  is  not  perfect.  QuacJcenbush  v.  Elite,  5  Barb.,  469  ;  Patterson 
v.  Patterson,  13  Johns.,  379;  Helps  v.  Winterhottom,  .2  Barn.  & 
Ad.,  431;  Wells  v.  Horton,  4  Bing.,  40 ;  Dresser  v.  Dresser,  35 
Barb.,  573  ;  ante,  622.a 

It  is  sometimes  important  to  determine  whether  the  day  on 
which  the  cause  of  action  accrued  is  to  be  included  or  to  be 
excluded  from  the  computation  of  time.  And,  in  relation  to  bills 
and  notes,  the  rule  is  well  settled  in  this  state,  that  the  first  day 
or  the  day  on  which  the  cause  of  action  accrues  is  to  be  excluded. 
When  a  note  became  due  on  the  4th  day  of  October,  1852,  it  was 
held  that  an  action  commenced  on  the  5th  day  of  October,  1858, 
was  in  time,  and  that  the  statute  of  limitations  did  not  constitute 
any  bar  to  the  action.  McOraw  v.  Walker,  2  Hilt.,  404.  In  an 
other  case,  a  note  was  dated  on  the  14th  day  of  February,  1839, 
but  no  time  of  payment  was  specified.  An  action  was  commenced 
on  the  note  on  the  14th  day  of  February,  1845,  which  was  held  to 
be  in  time,  upon  the  principle  that  such  a  note  was  payable  imme- 
diately, and  that  the  day  of  the  date  was  to  be  excluded  from  the 
computation  of  time.  Cornell  v.  Moulton,  3  Denio,  12 ;  and  see 
ante,  399,  458. 

In  cases  other  than  those  upon  bills  and  notes,  the  decisions  are 
contradictory  upon  the  question  whether  the  day  upon  which  the 
cause  of  (action  arose  is  to  be  excluded  or  included  in  the  compu- 
tation. But,  in  this  state,  when  the  period  allowed  for  the  doing 
of  an  act  is  to  be  reckoned  from  the  making  of  a  contract,  or  the 
happening  of  any  other  event,  the  day  on  which  the  event  hap- 
pened may  be  regarded  as  an  entirety  or  a  point  of  time,  and  so 
be  excluded  from  the  computation.  Bbonscwt,  Oh.  J. ;  Cornell  v. 
Moulton,  3  Denio,  16;  and  see  Snyder  v.  Warren,  2  Cow.,  518; 
Homan  v.  Liswell,  6  Cow.,  659  ;  Wilcox  v.  Wood,  9  Wend.,  346  ; 
Fairbanks  v.  Wood,  17  Wend..  329 ;  and  see  also  Pearpoint  v. 
Graham,  4  Wash.  0.  0.  Eep.,  232;  Bellasis  v.  Hester,  1  LordT^i 
Eaym.,  ;280  ;  Castle  v.  Burditt,  3  Term,  623.  An  action  against 
an  attorney,  for  moneys  collected,  must  be  brought  within  six 
years  after  the  money  was  received  by  him  ;  and  the  fact  that  no 
demand  was  made  until  within  six  years  previous  to  the  com- 
mencement of  the  action,  will  not  prevent  the  bar  created  by  the 
statute.  Stafford  v.  Richardson,  15  Wend.,  302.  The  rule  is  the 
same  as  to  collecting  agents,  who  are  bound  to  give  immediate 
notice,  to  their  principals  of  the  receipt  of  moneys,  who  should 
demand  it  in  a  reasonable  time,  and  the  statute  will  commence  run- 
ning, although  no  demand  is  made.  Lyle  v.  Murray,  4  Sandf.,  590. 

(a)  Note  601. 
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So,  if  a  person,  who  is  not  an  attorney,  collects  a  note  or 
account  for  an  other,  at  his  request,  he  is  liable  to  an  action  for 
the  money,  after  a  reasonable  time,  without  any  previous  demand, 
and  the  statute  commences  running  accordingly.  HicTcok  v.  Hickolt, 
13  Barb.,  632.  Factors  are  exceptions  to  the  general  rule,  and  a 
demand  must  be  made,  or  instructions  to  remit  given,  before  an 
action  will  lie  against  them.  Ante,  240,  716.  On  a  promise,  by 
one  person,  to  indemnify  an  >  other,  the  statute  commences  run 
ning  from  the  time  the  damage  is  sustained,  and  not  from  the 
time  when  the  promise  was  made.  Hale  v.  Andrus,  6  Cow.,  225; 
and  see  ante,  123. 

Where  a  bond  is  conditioned  that  the  sum  secured  is  to  remain 
in  the  hands  of  the  obligor,  without  interest,  until  such  time  as 
the  obligee' shall  demand  payment,  and  then,  if  not  paid,  it  is  to 
be  in  full  force  and  virtue,  a  demand  of  payment  is  necessary 
before  the  statute  will  commence  running.  Sweet  v.  Irish,  36 
Barb.,  467."  Where  goods  are  sold,  and  the  vendor  turns  out  the 
note  of  a  third  person  in  payment,  under  his  guaranty  of  its 
payment,  the  demand  does  not  become  due  until  the  maturity  of 
such  note,  and,  therefore,  the  statute  of  limitations  does  not 
commence  running  until  that  time.  Fowler  v.  Clearwater,  35 
Barb.,  143.  Where  a  note  is  payable  on  demand,  the  statute 
begins  to  ran  from  its  date ;  but  where  it  is  payable  at  a  specified 
time  after  demand,  it  is  not  due  until  such  demand,  and  the 
expiration  of  the  time  specified  thereafter,  and  therefore  the 
statute  does  not  begin  to  run  until  that  time.  Wenman  v.  Mohawk 
Ins.  Co.,  13  Wendti  267. 

A  note  given  to  a  mutual  insurant  company,  organized  under 
the  general  law,  as  one  of  the  notes  required  to  make  up  its 
capital,  by  which  the  maker  promises  to  pay  the  specified  sum  to 
the  company  "  in  such  portions  and  at  such  time  or  times  as  the 
directors  may  require,"  is  in  legal  effect  payable  immediately,  for 
the  statute  contemplates  an  absolute  liability.  No  demand  is 
necessary  for  the  purpose  of  bringing  an  action  upon  it ;  and  the 
statute  begins  to  run  against  it  at  the  time  it  is  given,  and  it  is  a 
good  defense  at 'the  expiration  of  six  years  from  that  time.  It 
does  not  make  any  difference  in  this  respect,  that  the  statute 
requires  such  notes  to  be  payable  "  at  the  end  of,  or  within  twelve 
months  from  date^"  Howland  v.  Edmonds,  10  E.  P.  Smith,  307 ; 
S.  C  23  How.,  152. 

The  note  sued  on  in  the  case  just  cited,  was  a  capital  stock 
note,  which  differs  materially  from  a  premium  note.  Ante,  588, 
594,  595. 

When  a  premium  note  is  payable  in  "such  portions  and  at  such 
time  or, times  as  the  directors  may,  agreeably  to  their  charter 
and  by-laws,  require,"  the  liability  of  the  maker  is  not  absolute, 
but  conditional,  depending  upon  the  necessities  of  the  company, 
and  a  demand  by  its  officers.  Howland  v.  Ouykendall,  40  Barb. 
320.  The  cause  of  action  is  not  perfect  until  an  assessment  has 
been  made  upon  such  a  note,  and  notice  thereof  given  to  the 

(a)  Note  502. 
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maker,  and  therefore  the  statute  does  Dot  begin  to  run  until  that 
time.  lb.;  and  see  Savage  v.  Medbury,  5  E.  P.  Smith,  32. 

Where  a  contract  is  made  in  contemplation  of  marriage,  and, 
in  consideration  thereof,  the  contract  does  not  take  effect  until 
the  marriage  is  consummated,  and  the  statute  does  not  begin  to 
run  upon  such  a  contract  until  that  time.  De  Pierres  v.  Thorn,  4 
Bosw.,  266,  288. 

"When  work  is  done,  or  services  rendered,  without  any  agree- 
ment as  to  the  time  of  payment,  the  cause  of  action  arises  as 
soon  as  the  work  or  service  is  complete,  and  the  statute  begins  to 
run  from  that  time,  and  not  from  the  time  of  rendering  a  bill  or 
account  of  services.  Peclc  v.  N.  Y.  &  Liverpool  Steamship  Co.,  5 
Bosw.,  226,  234  ;  and  see  Battley  v.  Faulkner,  3  Barn.  &  Aid.,  288 

Where  a  claim  is  made  for  services  rendered  during  a  long 
period  of  time,  as  for  twenty-five  years,  it  will  all  be  barred  by 
the  statute  except  the  items  accruiug  within  the  last  six  years 
before  the  commencement  of  the  action,  unless  it  is  shown  that 
the  demand  was  to  be  paid  in  some  particular  manner,  as  by  a 
devise  of  land,  or  at  some  particular  future  time,  as  that  of  the 
death  of  the  debtor.  Baynor  v.  Robinson,  36  Barb.,  128. 

So,  where  services  are  rendered,  in  the  management  of  a  farm 
and  in  the  discharge  of  household  duties  under  a  general  employ- 
ment, without  any  express  agreement  as  to  the  terms  or  the  mea- 
sure of  compensation,  or  the  term  of  employment, ,  and  such 
services  continue  for  a  series  of  years,  without  any  payments 
being  made,  the  law,  for  the  purpose  of  determining  when  the 
statute  begins  to  run,  will  not  imply  an  agreement  that  the  pay- 
ment of  the  compensation  shall  be  postponed  until  the  comple- 
tion of  the  service,  or  the  termination  of  the  employment,  but 
will  regard  the  hiring  as  one  from  year  to  year,  and  the  wages 
payable  at  the  end  of  each  year.  Davis  v.  Gorton,  2  E.  P. 
Smith,  255. 

The  statute  does  not  run  against  an  attorney's  claim  for  services 
rendered  until  the  services  contracted  for  have  been  performed 
by  the  termination  of  the  action,  or  the  contract  of  retainer  has 
in  some  other  way  been  determined.  Walker  v.  Goodrich,  16 
HI.,  341. 

But  where  an  attorney  acts  under  a  general  retainer  for  the 
prosecution  of  an  action,  he  may,  on  perfecting  the  judgment, 
bring  an  action  immediately  for  the  recovery  of  his  costs,  and 
the  statute  commences  running  from  that  time,  and  bars  his 
claim  at  the  end  of  six  years  thereafter.  Adams  v.  Fort  Plain 
Bank,  23  How.,  45 ;  Bothery  v.  Munnings,  1  Barn.  &  Ad.,  15. 

In  actions  for  torts,  the  statute  begins  to  run  from  the  time 
when  the  wrongful  act  was  done.  And  in  an  action  of  trover,  for 
a  conversion  of  goods,  the  statute  commences  running  from  the 
time  of  the  conversion,  and  not  from  the  time  when  the  plaintiff 
learned  of  such  conversion.  Granger  v.  George,  5  Barn.  &  Oress., 
149 ;  Denys  v.  Shuckburgh,  4  You.  &  0.,  42 ;  Kelsey  v.  Griswold, 
6  Barb,,  436,     Where  goods  are  taken  on  an  execution  which  is 
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set  aside  because  it  is  a  nullity,  the  cause  of  action  accrues  at  the 
time  of  the  first  taking,  and  not  from  the  time  when  the  execu- 
tion is  set  aside.  Bead  v.  MarMe,  3  Johns.,  523 ;  and  see  Parsons 
v.  Lloyd,  3  Wils.,  345. 

In  actions  for  negligence,  where  the  complaint  alleges  a  breach 
of  duty  by  the  defendant,  and  a  special  consequential  damage, 
the  cause  of  action  arises  from  the  breach  of  duty,  and  not  the 
consequential  damage,  and,  therefore,  the  statute  begins  to  run 
from  the  time  when  the  breach  of  duty  was  committed,  and 
not  from  the  time  when  the  consequential  damage  accrued.  Howell 
v.  Young,  5  Barn.  &  Cress.,  259 ;  Morgan  v.  Plumb,  9  Wend., 
287  ;  Argall  v.  Bryant,  1  Sandf.,  98.    ' 

But  a  cause  of  action  against  assessors  for  illegally  assessing 
a  tax  upon  the  plaintiff,  accrues  when  the  plaintiff's  property  is 
taken  by  the  assessors  for  sale  to  satisfy  the  tax,  and  the  statute 
begins  to  run  from  that  time,  and  not  from  the  time  of  making 
the  assessment.  Mygatt  v.  Washburn,  1  E.  P.  Smith,  316 ;  and 
see  Roberts  v.  Bead,  16  East,  215.a 

Absence  from  the  state.']  The  provisions  of  the  statute  relating 
to  absence  from  the  state  are  given  in  full.  Ante,  18,  §  100. 

When  the  defense  of  the  statute  of  limitations  is  pleaded,  the 
defendant  must  show  that,  after  deducting  each  interval  of 
absence,  he  was  within  the  state  for  such  period  as  would  bar  the 
demand,  after  the  cause  of  action  accrued,  and  before  the  com- 
mencement of  the  action,  except  that  where  a  defendant,  against 
whom  the  statute  has  begun  to  run,  is  a  resident  of  the  state, 
and  continues  to  reside  therein,  his  occasional  absences  are  not 
to  be  deducted  in  computing  the  statutory  term.  Ford  v.  Bab- 
cock}  2  Sandf.,  519 ;  Cole  v.  Jessup,  6  Seld.,  96 ;  8.  C,  10 
Hou.   .'.15. 

If  there  are  successive  absences,  they  must  be  accumulated  and 
deducted  from  the  term  of  limitation  allowed  by  the  statute,  in 
all  cases  where  such  absences  are  counted.  lb. 

In  an  action  upon  contract,  if  the  defendant  has  not  been  within 
the  state  for  a  time  equal  to  six  years  since  the  cause  of  action 
accrued,  and  before  the  commencement  of  the  action,  the  statute 
is  not  a  bar.  Berrien  v.  Wright,  26  Barb.,  208 ;  Burroughs  v. 
Bloomer,  5  Denio,  532,  535 ;  Harden  v.  Palmer,  2  E.  D.  Smith, 
172 ;  Cole  v.  Jessup,  6  Seld.,  96. 

Before  the  operation  of  the  statute  will  be  suspended,  it  must 
be  shown  that  the  debtor  had  departed  and  resided  out  of  the 
state,  or  that  he  was  absent  therefrom  at  the  time  when  the  cause 
of  action  accrued.  Wlieeler  v.  Webster,  1  E.  D.  Smith,  1.  A 
temporary  absence  from  the  state,  by  a  resident  thereof,  without 
a  change  of  residence  by  him,  is  not  within  the  exception  of  the 
statute,  and  does  not  prevent  the  running  of  the  statute  during 
the  time  of  such  absence.  HicJcok  v.  Bliss,  34  Barb.,  321.  And 
if  such  various  absences  amount  to  a  year,  in  the  aggregate,  that 
will  not  change  the  rule,  nor  prevent  the  statute  from  being  a 
bar,  if  properly  pleaded.  lb. 

(a)  Note  503. 
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The  provision  that  an  action  may  be  commenced  after  the 
return  of  a  party  to  this  state,  if  he  was  absent  at  the  time  when 
the  cause  of  i  action  accrued,  ante,  18,  §  100,  is  applicable  to 
non-residents  as  well  as  to  citizens  who  have  left  the  state.  Car- 
penter v.  Wells,  21  Barb.,  593.  And,  therefore,  a  note  which  is 
made  in  Massachusetts,  by  citizens  of  that  state,  and  payable  to 
residents  of  this  state,  may  be  sued  whenever  the  makers  come 
into  this  state ;  and  the  statute  will  not  commence  running,  as 
to  them,  until  the  makers  come  into  this  state.  lb.  In  an  action 
here,  upon  such  a  demand,  the  statute  of  limitations  of  Massa- 
chusetts is  not  available  to  the  defendants.  I6.a 

The  statute  does  not  run  in  favor  of  one  maker  of  a  joint  and 
several  contract  for  the  payment  of  money,  during  the  time  he 
may  have  been  a  resident  out  of  the  state,  nor  is  the  statute  a  bar 
as  to  him,  although  the  statute  may  run  and  be  a  bar  as  to  the 
other  contractor,  who  is  and  has  been  a  resident  of  the  state. 
Bogert  v.  Yermilya,  6  Seld.,  447. 

And  when  the  defendants  are  joint  debtors,  the  absence  of  one 
of  the  joint  debtors  from  this  state  will  suspend  the  running  of  the 
statute  as  to  him,  notwithstanding  his  codebtor  has  remained 
within  the  state.  Denny  v.  Smith,  4  E.  P.  Smith,  567 ;  Fannin  v. 
Anderson,  7  Q.  B.,  811. 

Where  a  debtor  was  a  non-resident,  and  not  within  the  state 
when  the  cause  of  action  accrued,  the  statute  does  not  begin  to 
run  until  he  comes  into  the  state ;  and  it  is  not  a  bar  to  the 
action  until  the  debtor  has  been  in  the  state  for  six  years,  after 
deducting  all  the  time  of  residing  abroad.  Whether  the  absence 
is  continuous,  or  made  up  of  several  distinct  times  of  absence,  is 
not  material,  for  six  full  years  must  be  spent  in  the  state  to 
create  a  bar.  6-ans  v.  Frank,  36  Barb.,  320 ;  Berrien  v.  Wright,  26 
Barb.,  208 ;  Power  v.  Hathaway,  43  Barb.,  214. 

Where  a  cause  of  action  accrues  against  a  resident  of  this  state 
who  subsequently  removes  to  a  foreign  state,  the  statute  of  limi- 
tations does  not  apply  to  any  portion  of  the  time  he  resides  out 
of  the  state,  notwithstanding  he  may  frequently  return  to  the 
state  upon  business.  Burroughs  v.  Bloomer,  5  Denio,  532.  The 
time  spent  in  this  state  upon  business  while  residing  abroad,  is 
not  to  be  taken  into  account,  as  was  held  where  the  debtor 
removed  from  Brooklyn,  K  Y.,  to  Newark,  N".  J.,  where  he  resided 
for  eight  years,  though  having  a  place  of  business  in  the  city  of 
New  York,  which  he  visited  frequently.  Io.  This  case  is  approved 
in  Cole  v.  Jessup,  6  Seld.,  96,  106 ;  8.  C,  10  How.,  515 ;  and  see 
Ford  v.  Bdbcock,  2  Sandf.,  518,  which  cases  must  be  considered 
as  overruling  Bandall  v.  Wilkins,  4  Denio,  577. 

But  it  has  been  held  that  where  a  debt  is  contracted  abroad  by 
a  person  residing  out  of  the  state,  and  the  debtor  afterwards 
comes  into  the  state  publicly,  in  such  a  manner  that  the  creditor, 
with  ordinary  diligence  and  due  means,  might  have  commenced 
an  action  against  such  debtor,  it  is  a  return  into  this  state  withi» 
the  meaning  of  the  statute,  and  that  the  statute  begins  to  run 

[a)  Note  504. 
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from  the  time  of  such  return.  Fowler  v.  Hunt,  10  Johns.,  464 ; 
Didier  v.  Davidson,  2  Barb.  Oh.,  477,  486.  These  cases,  however, 
must  be  controlled  by  the  cases  already  cited,  which  hold  that  the 
statute  is  not  a  bar  until  it  appears  that  the  debtor  has  been  in 
the  state  for  full  six  years  after  deducting  all  absences.  Ante,  984. 

Disabilities.]  There  are  several  cases  excepted  from  the  opera- 
tion of  the  statute,  such  as  infancy,  insanity,  imprisonment, 
coverture,  death,  alienage,  reversal  of  judgments,  staying  pro- 
ceedings by  injunction,  &c.  Ante,  18." 

Exceptions.']  The  statute  does  not  apply  to  actions  for  the 
enforcement  of  payment  of  bills,  notes  or  other  evidences  of  debt 
issued  by  banks  or  other  moneyed  corporations,  which  are  issued 
or  put  in  circulation*  as  money.  Ante,  19,  §  108.  As  to  actions 
against  the  directors  of  such  corporation.  See  antej  19,  §  109. 

Mutual  accounts.]  To  prevent  the  statute  from  barring  an 
action  for  the  recovery  of  demands  which  rest  in  accounts  the 
statute  has  made  ample  provision.  Ante,  17,  §  95.  It  will  be 
observed  that  in  an  action  to  recover  a  balance  claimed  to  be  due 
upon  matters  of  account,  it  must  appear  that  the  action  is  founded 
upon  a  mutual,  open  and  current  account,  and  that  there  must 
have  been  reciprocal  demands  between  the  parties,  and  that  when 
this  is  the  case  the  statute  does  not  begin  to  run  until  the  date 
of  the  last  item  proved  in  the  account  on  either  side.  lb. 

The  cases  which  were  decided  before  the  enactment  of  the  Code 
were  the  same  in  principle,  though  there  is  a  slight  change  in  the 
phraseology. 

Under  the  old  statute  it  was  held  that  one  item  of  an  account, 
which1  was  proved  to  exist  within  six  years  of  the  commencement 
of  the  action  would  not  draw  after  it  other  items  of  more  than 
six  years'  standing,  so  as  to  prevent  the  bar  of  the  statute,  unless 
there  had  been  mutual  accounts  and  reciprocal  demands  between 
the  parties  Kimball  v.  Brown,  7  Wend.,  322;  Hallock  v.  Losee,  1 
Sandf.,  220.  But  it  was  held  that  where  there  were  mutual  accounts 
between  the  plaintiff  and  the  defendant,  an  item  of  the  account 
which  accrued  on  either  side  within  six  years  before  the  com- 
mencement of  the  action  would  draw  after  it  all  the  items  of  the 
accounts  on  both  sides,  and  prevent  the  attaching  of  the  statute. 
Sickles  v.  Mather,  20  Wend.,  72.  So  it  was  also  held  that  where 
charges  were  made  in  the  accounts  as  frequently,  at  the  least,  as 
once  in  six  years,  from  the  commencement  to  the  termination  of 
the  accounts,  and  the  last  item  was  proved  to  be  within  six  years 
previous  to  the  commencement  of  the  action,  this  was  sufficient 
to  save  the  entire  account  from  the  operation  of  the  statute, 
although  that  was  interposed  as  a  defense.  Ohamberlin  v.  Ouyler, 
9  Wend.,  126.  And  where  an  action  was  brought  against  the 
defendant  in  the  year  1829,  on  a  demand  which  accrued  in  1826, 
and  the  defendant  proved  an  account  against  the  plaintiff,  by 
way  of  set-off,  consisting  of  items  which  accrued  in  several  differ- 
ent anterior  years,  some  of  them  accruing  in  1826,  others  in  1822, 
and  still  others  in  1818,  it  was  held  that  the  items  accruing  in 
Wait         124  ^  NoTE  505- 
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1826,  drew  after  them  the  previous  charges  and  saved  them  froiL 
the  operation  of  the  statute.  lb.  It  was  also  held  that  the  fact 
that  the  transactions  to  which  the  charges  related  were  of  sepa- 
rate and  distinct  natures  did  not  effect  the  question.  lb. 

Under  the  former  statute  it  was  also  held,  that  the  payment  of 
a  running  account  down  to  a  particular  period,  and  the  taking 
of  a  receipt  for  such  payment,  was  not  such  a  transaction  as 
amounted  to  mutual  accounts,  and  therefore  that  an  item  of  such 
account,  although  within  six  years  of  the  commencement  of  the 
action,  would  not  draw  after  it  items  of  more  than  six  years 
standing,  and  that  such  items  would  be  barred.  Edmondstone  v. 
Thomson,  15  Wend.,  554.  Where  it  appeared  that  the  parties 
had  mutual  accounts,  and  that  the  amount  was  adjusted  on  one 
side,  accompanied  by  a  written  promise  or  note  of  _  the  debtor  to 
pay  the  amount  after  deducting  offsets,  and  the  opposite  party 
also  gave  a  written  stipulation  that  whenever  it  should  be  conven- 
ient to  make  a  final  settlement  the  debtor  might  take  up  the 
note  by  giving  a  judgment,  it  was  held  that  the  statute  was  a 
bar  to  an  action  either  upon  the  original  indebtedness  or  upon 
the  note,  when  the  action  was  not  commenced  within  six  years 
of  the  adjustment.  Hoives  v.  Woodruff,  21  Wend.,  640.  These 
cases,  which  were  decided  under  the  old  statute,  are  still  law,  and 
in  entire  accordance  with  the  provisions  of  the  Code. 

Where  a  mutual,  open  and  current  account  exists  between  par- 
ties, and  one  of  them  purchases  from  a  third  person  and  holds  an 
open  account  against  the  other,  without  any  notice  to  the  latter 
or  any  recognition  of  its  validity  by  him,  it  does  not  become  a 
part  of  the  mutual  account  between  them,  within  the  provisions 
of  the  statute  relating  to  mutual  accounts.  Green  v.  Ames,  4 
Kern.,  225.  The  demand  so  purchased  and  held  becomes  barred 
by  the  lapse  of  six  years  from  the  time  it  accrued  to  the  assignor, 
notwithstanding  it  was  assigned  before  the  statute  attached,  and 
there  existed  then,  and  afterwards  continued,  a  mutual  account  and 
reciprocal  dealings  between  the  assignee  and  the  debtor.  lb. 

The  Code  requires  that  there  shall  be  "reciprocal  demands"  to 
constitute  a  mutual  account.  Ante,  17,  §  95.  And  where  there  is 
an  account  on  one  side  upon  which  various  payments  have  been 
made,  such  payments  and  the  credits  therefor  do  not  constitute 
"reciprocal  demands"  within  the  meaning  of  this  section  of  the 
Code.  Peclc  v.  N.  Y.  &  Liverpool  U.  S.  Mail  Co.,  5  Bosw.,  226. 

And  when  a  bill  is  presented  within  six  years  before  the  action 
is  commenced,  and  the  bill  is  paid  with  the  exception  of  one 
item,  which  is  promptly  disputed,  on  the  ground  that  no  liability 
exists  therefor,  such  payment  will  not  prevent  the  statute  from 
attaching  and  barring  all  right  of  action  at  the  end  of  six  years 
from  the  time  when  the  alleged  service  was  fully  performed.  lb 
Payments  made  on  an  account,  accompanied  by  a  denial  of  any 
liability  and  a  refusal  to  pay  for  particular  items,  do  not  prevent 
the  statute  from  running  as  against  such  items,  and  barring 
them.  lb.  * 
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Concealment  of  cause  of  action.']  It  is  sometimes  supposed  that 
the  fraud  of  the  defendant  may  so  operate  as  to  extend  the  plain- 
tiff's right  of  action  in  those  cases  in  which  the  defendant 
has  fraudulently  concealed  the  existence  of  a  cause  of  action 
until  after  the  statute  would  be  a  bar  in  ordinary  cases.  And 
there  are  some  decisions  which  give  countenance  to  such  a  view 
of  the  law.  But,  in  this  state,  it  has  long  been  settled  that  fraud 
does  not  extend  the  right  of  action.  And  where  an  action  was 
brought  for  negligence,  want  of  skill,  and  fraud  in  the  perform- 
ance of  work,  to  which  the  defendant  interposed  the  statute  of 
limitations  as  a  defense,  it  was  held  that  it  was  no  answer  to  the 
bar  created  by  the  statute,  to  show  that  the  defendant  fraudu- 
lently concealed  the  badness  of  the  work,  so  that  the  plaintiff  did 
not  discover  the  fraud  until  within  six  years  before  the  commence- 
ment of  the  action.  Troup  v.  Smith,  20  Johns.,  33.  So,  in  an 
action  for  fraudulent  representations,  made  by  a  vendor  in  the 
sale  of  land,  the  action  must  be  brought  within  six  years  after 
the  representations  were  made  ;  and  ignorance  on  the  part  of  the 
vendee  as  to  the  defects  in  the  title,  and  fraudulent  concealments 
on  the  part  of  the  vendor  of  such  defects  until  within  six  years 
before  the  commencement  of  the  action,  is  no  answer  to  the 
defense  of  the  statute  of  limitations.  Leonard  v.  Pitney,  5 
Wend.,  30. 

So,  in  an  action  of  trover,  it  is  no  answer  to  the  statute  of  lim- 
itations, to  show  that  the  cause  of  action  was  fraudulently  con- 
cealed by  the  defendant  until  after  the  statute  had  attached,  and 
that  the  action  was  brought  within  six  years  after  the  discovery 
of  the  right  of  action.  Allen  v.  Mille,  17  Wend.,  202  ;  Granger 
v.  George,  5  Barn.  &  Cress.,  149.  So,  in  actions  of  trespass  or 
trespass  on  the  case  for  injuries  to  land,  it  will  be  no  answer  to  the 
defense  of  the  statute  of  limitations  to  show  that  the  defendant 
had  fraudulently  concealed  the  cause  of  action  from  the  plaintiff 
until  within  six  years  before  the  commencement  of  the  action. 
Hunter  v.  Gibbons,  1  Hurlst.  &  Norm.,  459 ;  Imperial  Gas  Co.  v 
London  Gas  Go.,  10  Exch..  39. 

These  cases  are  sufficient  to  show  that  the  plaintiff  must  bring 
his  action  within  the  time  limited  by  law,  and  that  a  fraudulent 
concealment  of  the  cause  of  action  by  the  defendant  will  not  be 
any  answer  to  the  defense  of  the  statute  of  limitations,  whatever 
the  form  or  subject  matter  of  the  action  may  be,  if  the  action 
is  prosecuted  in  a  court  of  law,  which,  of  course,  includes  justices' 
courts.  In  courts  of  equity,  a  different  rule  may  prevail  in  some 
instances,  but  that  subject  is  foreign  to  the  object  of  this  work. 
As  to  courts  of  equity,  see  the  authorities  referred  to  in  the  last 
case  cited ;  and  in  the  case  of  Troup  v.  Smith,  20  Johns.,  33. 

Neiv  promise."]  Under  the  laws  which  existed  in  this  state  prior 
to  the  enactment  of  the  Code,  a  debt  barred  by  the  statute  of 
limitations  might  have  been  revived  by  a  mere  oral  promise  or 
acknowledgment.  But  as  the  law  now  stands,  such  promise 
or  acknowledgment  must  be  in  writing,  and  signed  by  the  party 
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to  be  charged  thereby.  Ante,  19,  §  110.  The  law  as  to  reviving 
a  debt  by  the  payment  of  principal  or  interest,  remains  un- 
changed, lb. 

Our  statute  is  taken  from  the  English  statutes,  and  is  substan- 
tially like  them,  and  therefore  their  decisions  will  be  of  service 
in  giving  construction  to  our  statute.  It  was  not  the  intention 
of  the  legislature  to  change  the  law  in  relation  to  the  nature  and 
effect  of  a  new  promise  or  acknowledgment,  but  merely  to  pre- 
scribe a  new  rule  of  evidence  in  relation  to  the  mode  of  proving 
the  promise.  In  Haydon  v.  Williams,  7  Bing.,  166,  167,  Tendal, 
Oh.  J.,  said :  "That  statute  did  not  intend,  as  it  appears  to  us,  to 
make  any  alteration  in  the  legal  construction  to  be  put  upon 
acknowledgments  or  promises  made  by  defendants,  but  merely  to 
require  a  different  mode  of  proof,  substituting  the  certain  evidence 
of  a  writing  signed  by  the  party  chargeable,  instead  of  the  insecure 
and  precarious  testimony  to  be  derived  from  the  memory  of 
witnesses." 

It  being  clear,  then,  that  the  principles  of  the  older  decisions 
are  to  govern  the  construction  of  the  promises  or  acknowledg- 
ments under  the  new  statute,  it  becomes  important  to  determine 
what  the  old  rule  was.  And  in  this  state  the  rule  was  well  set- 
tled, that  to  revive  a  debt  which  was  barred  by  the  statute  of 
limitations,  whether  the  statute  theoretically  operates  upon  the 
debt  itself  or  upon  the  remedy,  there  must  be  an  express  promise, 
or  an  acknowledgment  of  a  present  indebtedness,  a  subsisting 
liability  and  a  willingness  to  pay  it.  If  the  defendant  denied  the 
justice  of  the  demand,  or  claimed  the  protection  of  the  statute, 
or  if  the  acknowledgment  was  accompanied  by  any  suggestion 
which  qualified  or  repelled  the  idea  of  a  promise  to  pay,  it 
destroyed  the  effect  of  what  was  said,  and  prevented  any  right 
of  action  from  accruing  on  such  statements.  Cocks  v.  Weeks,  7 
Hill,  45 ;  Danforth  v.  Culver,  11  Johns.,  146 ;  Laurence  v.  Hop- 
kins, 13  Johns.,  288 ;  Sands  v.  Gelston,  15  Johns.,  511 ;  Purdy  v. 
Austin,  3  Wend.,  187 ;  Stafford  v.  Bryan,  Id.,  532 ;  Hancock 
v.  Bliss,  7  Wend.,  267 ;  Allen  v.  Webster,  15  Wend.,  284 ;  Deyo's 
Ex'ors  v.  Jones'  Ex'ors,  19  Wend.,  491 ;  Winchell  v.  Hicks,  4  E. 
P.  Smith,  560 ;  S.  C,  21  Barb.,  448. 

Before  examining  the  cases  which  relate  to  written  signed  pro- 
mises or  acknowledgments,  it  may  be  well  to  notice  one  class  of 
cases  in  which  a  written  promise  is  not  necessary,  because  ex- 
cepted from  the  operation  of  the  statute.  If  the  cause  of  action 
had  accrued  before  the  Code  was  adopted,  a  written  promise 
is  not  required,  and  any  promise  which  would  have  revived  the 
debt  under  the  old  law,  will  be  a  valid  promise,  although  made 
since  the  Code  took  effect.  Coe  v.  Mason,  41  Barb.,  612 ;  Gillespie 
v.  Hosekrants,  20  Barb.,  35;  Winchell  v.  Hicks,  4  E.  P.  Smith 
558.  The  case  of  Tan  Alen  v.  Feltz,  32  Barb.,  139,  is  overruled 
by  these  cases,  and  besides  that,  the  case  itself  was  reversed  in 
the  court  of  appeals,  though  not  yet  reported.' 

Tf  a  written  promise  or  acknowledgment  has  been  made  in 
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accordance  with  the  statute,  and  the  writing  is  subsequently  lost, 
parol  evidence  of  its  contents  may  be  given.  Hay  don  Y.Williams, 
7  Bing..  163. 

The  statute  requires  not  only  that  the  promise  or  acknowledg- 
ment shall  be  in  writing,  but  also  that  it  shall  be  signed  by  the 
party  to  be  charged  thereby.  Ante,  19,  §  110.  It  will  be  observed 
that  the  language  is  signed,  not  subscribed  by  the  party. 

This  distinction  may  not  seem  important  to  those  who  are  not 
familiar  with  the  course  of  adjudication  here  and  in  England ; 
but  to  those  who  have  examined  the  matter  a  very  different 
impression  may  be  produced.  Before  the  adoption  of  the  Revised 
Statutes  of  1830,  the  statute  of  frauds  used  the  words  signed  in 
reference  to  the  execution  of  writings  containing  promises  required 
to  be  in  writing.  And  under  that  statute  it  was  well  settled  that 
the  instrument  need  not  be  literally  signed  by  subscribing  the 
name  of  the  promisor  at  the  end  of  the  writing ;  and  it  was  held 
to  be  sufficient  if  his  name  was  found  anywhere  in  the  writing, 
provided  it  was  put  there  for  the  purpose  of  creating  a  liability 
on  the  part  of  the  promisor.  Davis  v.  Shields,  26  Wend.,  341 ; 
James  v.  Patten,  2  Seld.,  9.  In  these  two  cases  the  subject  is 
fully  discussed,  and  the  distinction  between  signing  and  subscrib- 
ing an  instrument  pointed  out  and  enforced. 

The  English  statute  like  ours  in  the  Code,  §  110,  uses  the  word 
signed  instead  of  subscribed;  and  in  two  recent  English  cases,  it 
has  been  held  that  a  document  which  was  written  by  the  defend- 
ant acknowledging  his  indebtedness,  and  containing  his  name 
written  at  the  top  of  the  instrument  was  a  sufficient  signature 
to  bind  him.  Holmes  v.  Mackrell,  3  0.  B.  1ST.  S.,  (3  J.  Scott  N.  S.), 
789 ;  Iiobb  v.  Stanley,  5  Q.  B.,  574 ;  and  Bowe  v.  Thompson,  15 
Abb.,  377,  is  to  the  same  effect.  But  passing  these  preliminary 
matters,  and  assuming  that  a  written  promise  or  acknowledg- 
ment exists  which  is  sufficient  in  form,  the  next  question  will  be 
whether  it  is  sufficient  in  substance  to  continue  or  revive  a  debt. 
And  here  again  resort  must  be  had  to  the  English  authorities, 
since  they  are  generally  in  accordance  with  the  decisions  of  the 
courts  of  this  state,  and  also  because  they  are  expositions  of 
the  law  furnished  by  those  from  whom  we  have  borrowed  the 
statute  itself.  And  first,  then,  let  us  notice  those  cases  in  which 
the  written  promise  or  acknowledgment  was  held  to  be  sufficient. 
In '  Gornforth  v.  Smithard,  5  Hurlst.  &  Norm.,  13,  the  following 
letter*  subscribed  by  the  defendant,  was  held  to  be  an  acknowledg- 
ment from  which  a  promise  to  pay  might  be  implied,  so  as  to 
rebut  thie  bar  of  the  statute.  "In  reply  to  your  statement  of 
account  received,  I  am  ashamed  the  account  has  stood  so  long,  I 
must  beg  to  trespass  on  your  kindness  a  short  time  longer,  till  a 
turn  in  trade  takes  place,  as  for  some  time  things  have  been  very 
flat."  The  court,  by  Pollock,  0.  B.,said:  "The  letter  is  a  clear 
admission  of  the  debt  unaccompanied  by  any  condition  as  to 
payment.    From  that  a  promise  to  pay  may  be  implied."     Ohan- 
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nell,  B.,  said :  "  The  letter  merely  asks  for  indulgence  in  terms 
from  which  a  promise  to  pay  may  be  implied." 

In  Godwin  v.  Culley,  4  Hurlst.  &  Norm.,  373,  the  facts  were  as 
follows :  In  1847,  the  plaintiffs,  who  were  solicitors,  lent  to  the 
defendant  one  hundred  pounds  on  a  mortgage,  forty  pounds  on 
a  promissory  note,  and  they  also  had  a  claim  against  him  for 
costs.  In  1857,  the  defendant  wrote  to  the  plaintiffs  as  follows : 
"  Sept.  26.  I  wish  to  inform  you  that  I  received  yours  this 
morning.  I  am  going  to  leave  my  situation  on  the  1st  November, 
1857,  and  when  the  policy  is  paid  on  the  29th  October,  I  hope 
you  will  have  the  whole  of  your  accounts  ready  for  me,  as  I 
hope  to  be  with  you  on  that  day."  "  Oct.  25.  Mr.  V.,  when 
here  on  Saturday,  stated  that  the  amount  due  against  me  was 
about  two  hundred  and  eighty  pounds.  Of  course  this  includes 
the  one  hundred  pounds  and  interest  that  I  had  some  years  since, 
and  the  forty  pound  promissory  note  that  I  jointly  signed  with 
the  late  Mr.  B.  Of  course  you  are  aware  that  you  have  twenty- 
five  pounds  to  my  credit  that  Mr.  Y.  paid  over  when  he  could 
not  complete  the  purchase  in  High  street,"  and  these  letters  were 
held  to  be  sufficient  acknowledgments  to  take  the  case  out  of 
the  statute. 

In  Sidwell  v.  Mason,  2  Hurlst.  &  Norm.,  306,  the  plaintiff  sent 
in  his  bill  to  the  defendant,  who  wrote  an  answer  as  follows:  "I 
have  received  your  bill.  It  does  not  specify  sufficiently  to  which 
cottages  the  work  is  done ;  for  instance,  you  say,  &c.  (referring  to 
some  of  the  items  of  the  bill).  I  do  not  know  where  all  this  is 
done.  I  shall  feel  obliged  if  you  will  more  particularly  explain, 
and  take  your  agreements  to  Mrs.  Heath's.  It  is  my  wish  to  settle 
your  account  immediately,  but  being  at  a  distance  I  wish  every 
thing  very  explicit  and  correct.  I  have  asked  Mrs.  Heath  to  mark 
the  agreements  and  send  them  to  me,  and  I  will  return  them  by  the 
first  post,  with  instructions  to  pay,  if  correct."  And  this  letter 
was  held  sufficient  to  take  the  case  out  of  the  statute. 

In  Collis  v.  Stock,  1  Hurlst.  &  Norm.,  605,  the  defendant,  in 
answer  to  the  plaintiff's  application  for  payment,  wrote  as  fol- 
lows :  "I  shall  repeat  my  assurance  to  you  of  the  certainty  of 
your  being  repaid  your  generous  loan.  Let  matters  remain  as 
they  are  for  a  short  time  longer,  and  all  will  be  right.  The  works 
I  have  been  appointed  to,  but  they  are  not  yet  worked  with  the 
full  complement  of  labor ;  this  term  will  decide  the  matter." 
And  this  letter  was  held  to  be  a  sufficient  acknowledgment  to 
take  the  case  out  of  the  statute.  The  court  said,  by  Pollook, 
0.  B. :  "  But  the  letter  may  be  taken  by  itself;  and  it  contains  a 
distinct  acknowledgment,  with  a  promise  to  pay.  No  particular 
form  of  words  is  required  to  constitute  such  a  promise.  '  All  will 
be  right,'  must  be  understood  by  everybody  to  mean,  '  you  will  be 
paid.'  "  Martin,  B.,  said  :  "  In  the  letter  of  the  16th  of  April, 
the  defendant  says,  '  all  will  be  right ;'  that  means,  '  I  will  pay  the 
money.'  What  follows  does  not  qualify  the  promise."  Watson, 
B.,  said :    "  I  am  entirely  of  the  same  opinion ;  and  I  will  only 
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add,  with  reference  to  an  observation  made  during  the  argument, 
that  the  construction  of  letters  of  this  kind  is  for  the  court." 

The  recent  case  of  McNamee  v.  Tunny,  41  Barb.,  495,  goes 
further  than  any  of  the  preceding  cases."  The  action  was  upon  a 
promissory  note,  for  $540.43,  at  six  months  after  date,  and  dated 
March  21st,  1854.  The  defense  was  the  statute  of  limitations. 
To  rebut  this  the  plaintiff  proved  the  following  letters,  which 
were  written  by  the  defendant,  at  the  dates  respectively  men- 
tioned. f 

"  February  2d,  1859,  I  have  been  working  at  my  matters  since 
you  was  here,  and  find  that  I  can  get  two-thirds  of  my  indebted 
ness  off;  but  dreading  to  take  the  act  for  the  name  of  it,  I  have 
come  to  the  conclusion  that  I  would  borrow  of  my  friends,  provid- 
ing that  I  can  make  a  satisfactory  arrangement.    I  propose  to  pay 
all  my  creditors  20  per  cent  cash  on  the  original  notes  or  bills 
that  is  the  best  that  I  can  do,  and  that  is  more  than  I  can  do  with 
out  help.      Answer  immediately."     The  second  letter  read  thus 
"  February  7th,  1859.     Yours  of  the  5th  inst.  came  to  hand  this 
morning,  with  one  from  Ames,  Herrick  &  Barnes,  51  John  street 
they  accept  my  proposition.     I  make  the  same  offer  to  one  and 
all  alike.     If  I  cannot  make  it  a  general  thing,  I  shall  try  the 
other  way.     I  have  promise  enough,  full  two-thirds  without  any 
of  my  N".  Y.  creditors,  but  one  firm  will  sign  the  petition  there ; 
but  for  the  name  of  it  I  will  borrow  and  get,  and  honorably  if  I 
possibly  can.     I  have  partly  the  promise  of  enough  to  pay  20 
per  cent  on  the  original  amount ;  as  I  have  a  full  list  of  every 
shilling  of  the  amount  I  owe,  I  know  just  what  it  will  take.    I 
think  I  can  get  $1,000  ;  that  will  not  pay  quite  20  per  cent,  but 
I  can  make  up  the  difference  in  some  way,  and  make  a  final 
settlement.     Hoping  you  will  consent  and  all  the  rest  of  my 
creditors,  which  I  shall  always  remember  with  gratitude."   There 
was  a  postscript  in  these  words :  "  The  amount  to  you  at  the 
above  rate  would  be  $108.09,  cash." 

The  third  letter  read  thus  :  "  September  24th,  1860.  Yours  of 
the  22d  was  this  day  received.  In  reply  I  hardly  know  what  to 
say ;  I  expect  to  make  some  arrangement  with  my  friends,  who 
will  be  here  during  the  fair,  and  then  will  write  you,  or  rather  I 
shall  be  in  New  York  two  weeks  from  to-day,  if  nothing  happens, 
and  will  call  and  see  you." 

At  a  general  term,  composed  of  three  judges,  it  was  held  by 
two  of  the  judges,  against  the  opinion  of  the  other,  that  these 
letters  were  sufficient  to  take  the  case  out  of  the  statute  and  to 
entitle  the  plaintiff  to  recover.  It  was  held  by  a  majority  of  the 
court  that  a  mere  written  acknowledgment  of  the  existence  of 
the  debt  by  the  debtor  was  sufficient  to  revive  the  debt,  although 
there  was  no  intention  expressed  to  pay  the  debt.  This  case  cer- 
tainly goes  to  the  extreme  limits  to  which  any  modern  case  has 
gone.  And  with  great  deference  to  the  court  which  pronounced 
the  judgment,  it  seems  to  me  that  it  is  not  law.  "We  have  already 
seen,  ante,  988,  that  it  has  long  been  settled  in  this  state  that 

(a)  Notk  606. 
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the  promise  must  be  express,  or  there  must  be  a  plain  intention 
to  pay,  or  that  the  statute  is  a  bar.  In  this  case  the  entire  trans- 
action shows  that  the  promise  was  a  conditional  one,  founded 
upon  the  contingency  of  a  discharge  by  all  the  defendant's  credi- 
tors, and  that  he  intended  to  obtain  his  discharge  as  an  insolvent 
debtor,  if  he  failed  to  get  released  otherwise.  \  Every  promise 
was  based  upon  a  condition  which  was  not  shown  to  have  been 
performed,  and  there  was  nothing  in  the  case  from  which  any 
fair  inference  could  be  drawn  showing  an  intention  to  pay  the 
entire  debt,  or  to  pay  any  part  of  it,  except  upon  the  conditions 
specified.  The  case  is  directly  opposed  to  the  principle  of  the 
following  authorities  :  Bloodgood  v.  Bruen,  4  Seld.,  362 ;  Wirv- 
chell  v.  HicksjA  E.  P.  Smith,  560  ;  Laurence  v.  Hopkins,  13  Johns., 
288 ;  Kennett  v.  Milbank,  8  Bing.,  38  ;  Rackham  v.  Marriott,  1 
Hurlst.  &  Norm.,  234 ;  8.  G,  .2  Id.,  196.  The  recent  English 
cases  are  all  founded  upon  the  principle  that  something  more 
than  a  mere  acknowledgment  of  the  existence  of  thei  debt  is 
necessary,  and  that  there  must  be  something  which  expresses  a 
willingness,  to  pay  the  debt,  or  that  it  cannot  be  enforced,'  which 
is  in  entire  accordance  with  the  well  established  rule  in  this  state. 
Several  cases  will  now  be  cited  which  show  what  promises  and 
acknowledgments  have  been  held  to  be  insufficient." 

In  Collinson  v.  Margesson,  3  Hurlst.  &  Norm.,  954,  a  letter  was 
sent  by  the  plaintiff  to  the  defendant,  applying  for,  payment  of  a 
specified  sum,  to  which  the  defendant  answered  byiletters  as  fol- 
lows: "I  have  sent  your  letter  to  Mr.  Kell,  and  requested  him 
to  communicate  with  you;  he  transacts  my  business  in  my 
absence.  Since  my  health  broke  down,  which  is  some  years; ago, 
I  have  not  attended  to  my  business,  but  I  am  not  conscious  of 
ever  having  this  bill  of  Mrs.  Oollinson  put  before  me  till  now,  nor 
did  I  know  that  it  was  owing.  I  am  much  annoyed  that  her  bill 
should  have  been  so  long  unsettled,"  but  this  was  held  to  be 
insufficient  to  take  the  case  out  of  the  statute.  And  the  rule 
adopted  by  the  court  was.  that  a  letter,  the  fair  effect  of  which 
is,  that  the  writer  is  uncertain  whether  the  debt  is  owing,  and 
will  have;  the  matter  examined  into,  is  not  a  sufficient  acknow- 
ledgment in  writing  to  take  the  case  out  of  the  statute,  notwith- 
standing it  contains  expressions  of  regret  that  the  debt  should 
have  been  so  long  unpaid. 

In  Rackham  v.  Marriott,  2  Hurlst.  &  Norm-,  196;  8.  C,  1  Id., 
234,  the 'defendant,  in  answer  to  an  application  for  the  payment 
of  a  debt,  wrote  as  follows:  "I  do  not  write  to  avail  myself  of 
the  statute  of  limitations  to  refuse  payment  of  the  debt.  I  have 
.not  the  means  of  payment,  and  must  crave  a  continuance  of  your 
indulgence.  My  situation  as  a  clerk  does  not  afford  me  the 
means  of  laying  by  a  shilling ;  but  in  time  I  may  reap  the  benefit 
of  my  services  in  an  augmentation  of  salary  that  may  enable  me 
to.  .propose  some  satisfactory  arrangement.  I  am  much  Obliged  to 
you  tor  your  forbearance ;"  and  this  was  held  not  to  be  suffi- 
cient to  take  the  case  out  of  the  statute.   The  court  said :  "  There 

(o)  Note  507. 
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is  here  an  acknowledgment  of  a  debt,  but  not  an  acknowledg- 
ment, coupled  with  a  promise  to  pay,  either  on  demand,  or  at  a 
future  period  which  has  elapsed,  or  on  a  condition  which  has  been 
fulfilled.  An  acknowledgment  without  a  promise  is  not  sufficient 
to  take  a  case  out  of  the  statute  of  limitations.  Looking  to  the 
current  of  authorities,  and  more  especially  to  the  last  case  on 
the  subject,  Smith  v.  Thome,  18  Q.  B.,  134,  and  being  of  opinion 
that  the  principle  is  applicable  to  the  present  case,  we  think  that 
the  acknowledgment  must  amount  to  a  promise  to  pay  either  on 
request  or  at  a  future  period,  or  on  a  condition.  Here  there  is  a 
mere  expression  of  a  hope  to  make  some  satisfactory  arrange- 
ment, not  an  acknowledgment,  coupled  with  a  promise  to  pay." 
A  case  will  not  be  taken  out  of  the  statute  by  a  written  admis- 
sion or  acknowledgment  of  the  debt,  where  the  creditor  at  the 
same  time  executes  a  written  signed  paper,  which  purports  to  be 
a  discharge  of  the  debt,  even  though  the  discharge  is  inoperative 
in  itself,  and  though  it  was  given  upon  a  condition  which  the 
defendant  has  failed  to  observe.  Goate  v.  Goate,  1  Hurlst.  & 
Norm.,  29."  The  two  documents,  when  taken  together,  show  that 
though  there  is  an  admission  of  a  debt,  it  was  the  intention,  on 
both  sides,  that  the  debt  should  never  be  paid.  One  party  says : 
"I  never  will  claim,"  and  the  other  never  intended  to  pay.  lb. 

An  acknowledgment  of  a  debt  will  not  take  it  out  of  the  statute, 
when  it  is  made  under  circumstances  or  coupled  with  expressions 
which  rebut  that  inference  or  presumption  of  a  willingness  to 
pay  which  naturally  arises  from  an  unqualified  acknowledgment. 
Smith  v.  Thome,  18  Q.  B.,  134,  143 ;  Tanner  v.  Smart,  6  Barn.  & 
Oress.,  603 ;  Buckmaster  v.  Russell,  10  0.  B.  N.  S.,  745,  ante,  988. 

To  revive  a  debt,  barred  by  the  statute  of  limitations,  there 
must  be  something  more  than  a  mere  admission  that  the  debt 
remains  unpaid  ;  there  must  be  something  which  shows  that  the 
party  is  willing  to  pay  it.  There  need  not  be  an  express  promise, 
but  there  must  be  such  circumstances  as  will  authorize  the  infer- 
ence that  the  party  is  willing  and  intends  to  pay  the  demand. 
Winchell  v.  Hicks,  4  B.  P.  Smith,  560 ;  and  ante,  988.  Where  the 
acknowledgment  of  the  existence  of  the  debt  is  made  under  such 
circumstances  as  to  show  that  the  admission  was  not  voluntary, 
the  bar  of  the  statute  will  not  be  removed.  When  the  answer  or 
admission  is  drawn  out  of  a  party  as  a  witness,  it  is  not  a  volun- 
tary statement,  and  will  not  revive  a  debt.  Bloodgood  v.  Bruen, 
4  Seld.,  362,  368 ;  and'  see  Arnold  v.  Downing,  11  Barb.,  554. 
Where  the  admission  is  voluntary  and  is  made  by  the  party  on  his 
own  motion,  it  may  be  sufficient  to  remove  the  bar  of  the  statute, 
even  though  made  under  oath.  And  if  a  party  makes  an  inven- 
tory of  his  debts,  with  an  accompanying  affidavit  of  the  existence 
of  such  debts,  for  the  purpose  of  obtaining  an  insolvent's  discharge, 
which  is  granted  to  him,  this  will  be  a  sufficient  ^acknowledgment 
to  revive  any  of  the  debts  mentioned  in  such  inventory.  Bryar  v. 
Willcooks,  3  Cow.,  159.b  So,  where  a  creditor  held  two  promissory 
notes  against  the  defendant,  who  made  out  a  statement  of  his 
Wait         125    (o)  NoTB  508-       (*)N<ms609. 
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affairs  at  the  request  of  such  creditor,  aud  these  two  notes  were 
inserted  in  the  statement  by  the  defendant,  showing  that  he  was 
liable  upon  these  with  other  debts,  it  was  held  that  this  was  such 
an  acknowledgment  as  took  the  case  out  of  the  statute.  Holmes 
v.  Machrell,  3  0.  B.  38T.  S.,  789. 

So,  the  publication  of  a  statement  showing  the  amount  of  un- 
claimed deposits  remaining  in  a  bank,  although  made  in  pursu- 
ance of  a  statute,  is  an  acknowledgment  of  indebtedness  to  the 
several  persons  named  as  depositors,  from  which  a  new  promise 
will  be  implied,  and  it  will  operate  to  revive  or  continue  the  debt 
so  as  to  prevent  the  operation  of  the  statute  of  limitations.  Ad- 
ams v.  Orange  Co.  Bank,  17  Wend.,  514.  If  the  bank  claims  that 
the  amount  has  been  paid,  though  the  evidence  of  payment  is 
lost,  that  fact  should  be  contained  in  the  published  statement, 
and  it  would  then  rebut  the  presumption  of  a  promise  to  pay.  lb. 

The  statute  uses  both  words  "promise"  and  "acknowledg- 
ment," and  it  is  not  to  be  presumed  that  the  legislature  intended 
that  both  words  should  be  construed  as  meaning  precisely  the 
same  thing. 

If  a  distinct  and  positive  promise  of  payment  is  made,  there 
could  be  no  doubt  about  the  liability  of  the  party  promising.  But 
such  promises  are  not  always  made,  although  there  may  be  a 
clear  and  explicit  acknowledgment  of  the  existence  of  the  debt ; 
and  if  such  an  acknowledgment  is  made  under  circumstances 
which  show  a  willingness  and  intention  to  pay  the  debt,  this  is 
such  an  admission  of  the  debt  as  authorizes  the  presumption  of 
a  promise  to  pay  the  amount. 

This  view  is  amply  sustained  by  authority.  In  the  case  of 
Linsell  v.  Bonsor,  2  Bing.  N".  0.,  241,  244,  the  defendant  wrote  a 
letter  to  the  plaintiff,  in  which  he  acknowledged  the  existence  of 
the  debt,  but  the  letter  also  contained  an  assertion  that  he  would 
not  have  anything  to  do  with  the  plaintiff's  claims ;  that  he  wished 
the  plaintiff  would  make  him  a  bankrupt ;  and  that  he  would 
rather  go  to  jail  than  pay  the  plaintiff;  and  this  was  held  to  be 
an  insufficient  acknowledgment  to  revive  the  claim.  Tindal, 
Oh.  J.,  said:  "  Was  this  an  acknowledgment  or  a  promise  to  take 
the  defendant's  case  out  of  the  statute  of  limitations?  The  words 
of  the  statute  are  not  only  -promise,  but  acknowledgment,  and  in 
applying  the  two  words  the  legislature  must  have  intended  some 
distinction  between  them.  There  can  be  no  difficulty  in  under- 
standing what  is  a  promise,  and  under  that  statute  it  is  clear  that 
the  letters  in  question  contain  no  promise  to  pay  the  plaintiff's 
claim;  for  in  one  of  them  the  defendant,  repudiating  the  demand 
made  on  him,  desires  the  plaintiff  to  make  him  a  bankrupt,  and, 
in  the  other,  says  he  will  rather  go  to  jail  than  pay.  Then  is 
there  any  acknowledgment?  A  distinct  and  unqualified  acknow- 
ledgment would  have  the  same  effect  as  a  promise,  because  from 
such  an  acknowledgment  the  law  implies  a  promise  to  pay.  But 
why  should  an  acknowledgment  be  coustrued  as  a  promise,  when 
it  is  accompanied  with  what  is  a  contradiction  of  any  promise  ?" 
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And  see  Smith  v.  Thorn,  18  Q.  B.  N.  S.,  134,  143 ;  Eackham  v. 
Marriott,  2  Hurlst.  &  Norm.,  196. 

Conditional  promises.']  A  promise  to  pay  may  be  clear  and 
explicit,  or  an  acknowledgment  may  be  unequivocal  as  to  the 
existence  of  the  demand,  and  yet  the  promise  of  payment,  or 
the  acknowledgment  of  indebtedness,  may  be  limited  by  some 
condition,  which  practically  nullifies  its  effect  until  the  condition 
is  performed.  And  it  is  a  well  settled  rule,  that  in  every  case  of 
a  conditional  promise  of  payment,  the  plaintiff  must  show  per- 
formance of  such  condition  before  he  can  recover.  Where  a 
defendant  promises  thus:  "I  cannot  pay  the  debt  at  present,  but 
J  will  pay  it  as  soon  as  I  can,"  this  will  not  sustain  an  action 
unless  the  plaintiff  proves  that  the  defendant  is  able  to  pay. 
Tanner  v.  Smart,  6  Barn.  &  Cress.,  603 ;  Haydon  v.  Williams,  7 
Bing.,  163.  So  a  promise  to  pay  as  soon  as  the  defendant  con- 
veniently can,  will  not  support  an  action  without  proof  that 
defendant  is  able  to  pay.  Cocks  v.  Weeks,  7  Hill,  45. 

A  promise  to  pay  a  debt,  if  the  defendant  is  successful  in 
business,  and  that  in  such  case  he  would  commence  payment  at 
the  end  of  one  year,  is  a  conditional  promise ;  and  unless  the 
plaintiff  shows  a  performance  of  the  condition  he  cannot  recover. 
Wakeman  v.  Sherman,  5  Seld.,  85.  It  will  not  be  sufficient  to 
render  the  defendant  liable,  to  prove  that  he  is  able  to  pay,  unless 
the  means  were  derived  from  the  business  mentioned.  II. 

A  promise  to  pay  when  able,  requires  proof  of  ability  before 
there  can  be  a  recovery.  Wait  v.  Morris,  6  "Wend.,  394.  A  pro- 
mise to  pay  as  soon  as  the  defendant  could,  without  distressing 
his  family,  requires  proof  that  he  can  pay  without  distressing  his 
family.  Scouton  v.  Eislord,  7  Johns.,  36.  There  may  be  other 
conditions  than  those  pf  ability  to  pay ;  and  whatever  the  condi- 
tion may  be,  if  legal,  it  must  be  shown  to  have  been  performed 
before  an  action  lies  upon  the  promise. 

A  promise  to  pay  such  creditors  as  should  sign  a  discharge 
upon  a  part  payment  of  their  debts,  will  not  sustain  an  action 
unless  the  plaintiff  shows  that  he  signed  such  discharge.  Kennett 
v.  Milbank,  8  Bing.,  38.  So,  a  promise  by  a  debtor  to  pay  his 
debt  in  specific  articles  of  personal  property  is  not  an  absolute 
promise,  and  the  plaintiff  cannot  recover  unless  he  proves  that 
he  demanded  the  articles,  and  that  he  was  ready  to  accept  them, 
and  that  the  defendant  refused  to  deliver  them  in  payment,  as 
promised.  Bush  v.  Barnard,  8  Johns.,  407. 

There  is  no  difference  whatever  in  relation  to  the  validity  of 
the  promise,  nor  as  to  its  legal  effect,  whether  made  before  the 
debt  has  become  barred  by  the  statute,  or  whether  made  after 
that  time.  Shoemaker  v.  Benedict,  1  Kern.,  176,  186;  Winchell  v. 
Hicks,  4  E.  P.  Smith,  558,  560. 

Promise,  by  whom  made.]  The  language  of  the  statute  is,  that 
the  promise  or  acknowledgment  shall  be  signed  by  the  party  to  be 
charged  thereby.  Ante,  19,  §  110.  It  does  not  provide  for  a  sign- 
ing by  an  agent,  as  is  the  case  in  relation  to  the  statute  of  frauds, 
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Ante,  635.  And,  in  giving  construction  to  the  statute,  it  has  been 
held  that  a  letter  written  in  the  defendant's  name,  by  his  wife, 
and  at  his  request,  is  not  sufficient  to  take  the  case  out  of  the 
statute,  on  the  ground  that  the  debtor  must  sign  the  paper  in 
proper  person,  and  that  the  signature  of  such  agent  is  not  suffi- 
cient. Hyde  v.  Johnson,  2  Bing.  K  0.,  776;  and  see  Whippy  v. 
Hillary,  3  Barn.  &  Ad.,  399. 

A  written  acknowledgment  of  a  debt,  although  made  by  an 
infant,  is  an  answer  to  a  defense  of  the  statute  of  limitations,  if 
the  debt  was  incurred  for  necessaries  supplied  to  him.  Willins 
v.  Smith,  4  Ell.  &  Bla.,  180. 

A  written  signed  agreement  or  promise  made  before  the  statute 
attaches,  that  the  party  will  not  interpose  the  defense  of  the  sta- 
tute of  limitations,  is  a  sufficient  answer  to  that  defense,  if  after- 
wards set  up  in  the  defendant's  answer,  provided  the  plaintiff  has 
acted  up6n  it.  Gaylord  v.  Van  Loan,  15  Wend.,  308 ;  JJtica  Ins. 
Co.  v.  Bloodgood,  4  Wend.,  652.  So,  it  has  been  held  that  when  a 
defendant  procures  a  written  extension  of  time  from  his  credi- 
tors, this  is  equivalent  to  a  promise  not  to  plead  the  statute. 
Bowe  v.  Thompson,  15  Abb.,  377.  And  it  was  also  held  that  the 
operation  of  the  statute  was  suspended  during  the  time  of  such 
extension.  lb. 

Promise,  to  whom  made.]  Notwithstanding  some  of  the  cases 
decided  by  the  supreme  court  that  a  promise  made  to  a  stranger 
would  be  sufficient  to  revive  a  debt  barred  by  the  statute,  it 
is  now  settled  by  the  court  of  appeals  that  unless  the  promise  is 
made  to  the  creditor,  or  to  some  one  in  his  behalf,  it  will  not  be  suf- 
ficient to  prevent  the  bar  of  the  statute,  nor  will  it  revive  the 
debt.  WaTceman  v.  Sherman,  5  Seld.,  86 ;  Bloodgood  v.  Brum,  4 
Seld.,  362. 

A  promise  to  an  agent  or  attorney  of  the  payee  of  a  note  will 
be  sufficient  to  revive  the  note;  and  any  subsequent  indorsee 
may  avail  himself  of  such  promise,  to  enable  him  to  recover  upon 
the  note.  Pinkerton  v.  Bailey,  8  Wend.,  600 ;  Dean  v.  Hewit,  5 
Wend.,  257. 

To  render  the  promise  or  acknowledgment  available,  it  must 
be  made  before  the  action  is  commenced ;  for  if  made  after  that 
time,  it  will  not  be  any  answer  to  the  defense  of  the  statute  of 
limitations.  Bateman  v.  Pinder,  3  Q.  B.,  574.  The  head  note  to 
Danforth  v.  Culver,  11  Johns.,  146,  to  the  contrary,  is  not  sustained 
by  the  case,  for  the  court  did  not  pass  upon  the  question,  because 
the  promise  was  held  to  be  entirely  insufficient,  whenever  it 
might  have  been  made. 

And  upon  principle  it  is  entirely  clear  that  the  promise  ought 
to  be  made  before  the  action  is  brought ;  for,  even  upon  the 
hypothesis  that  the  action  is  founded  upon  the  original  debt,  as 
the  consideration  for  the  promise,  it  is  still  true  that  no  action 
could  be  maintained  but  for  the  promise;  and  if  such  promise  is 
not  in  existence  at  the  time  of  the  commencement  of  the  action, 
then  the  cause  of  action  is  not  perfect  at  its  commencement. 
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New  promise,  &c,  as  to  tort."]  Although  a  new  promise  or  an 
acknowledgment  may  continue  or  revive  a  cause  of  action  arising 
upon  contract,  there  is  no  such  rule  in  relation  to  torts.  And, 
therefore,  where  a  cause  of  action  for  a  tort  is  barred  by  the 
statute,  a  new  promise  is  no  answer  to  a  defense  of  the  statute, 
if  pleaded.  Oothout  v.  Thompson,  20  Johns.,  277.  A  promise  to 
do  what  is  right  or  to  make  compensation  is  not  a  new  tort,  nor 
can  it  revive  the  old  one  so  as  to  give  a  right  of  action  for  the 
original  tort.  lb.  The  most  that  such  an  acknowledgment  shows 
is  that  the  plaintiff  had  a  cause  of  action  more  than  six  years 
before  the  action  was  brought,  but  that  does  not  show  a  cause  of 
action  within  six  years,  which  must  be  shown  or  the  action  will 
fail.  lb.;  Hurst  v.  Parker,  1  Barn.  &  Aid.,  92 ;  S.  C,  2  Ohit.,  249. 

Part  payments.]  Although,  as  we  have  just  seen,  the  law  requires 
a  written  promise  or  acknowledgment  when  that  alone  is  relied 
upon  to  take  a  case  out  of  the  operation  of  the  statute,  there  is 
still  one  part  of  the  law  which  remains  entirely  unchanged.  A 
par,t  payment  of  either  principal  or  interest  will  have  the  same 
effect  now  that  it  had  before  the  enactment  of  the  Oode.  Ante, 
19,  §  110.  For  this  reason  the  older  decisions  are  as  valuable 
expositions  of  the  present  state  of  the  law  as  though  the  statute 
had  not  been  adopted. 

Where  a  part  payment  is  made  upon  a  debt,  whether  the  sum 
paid  is  principal  or  interest,  it  is  a  recognition  of  the  existence 
and  of  the  legality  of  the  demand,  and  from  this  admission  the 
law  implies  a  promise  to  pay  the  remainder  of  the  debt,  though 
there  are  some  qualifications  of  the  rule.  Where  there  are 
numerous  items  in  an  accouut,  the  payments  must  be  generally 
on  account  to  take  all  of  the  items  out  of  the  statute,  and  if 
payments  are  made  for  particular  items,  but  at  the  same  time 
there  is  a  denial  of  other  items  and  a  refusal  to  pay  them,  such 
payment  of  the  other  items  will  not  take  the  disputed  items  out  of 
the  operation  of  the  statute.  Peck  v.  N.  Y.Se  Liverpool  Steamship 
Co.,  5  Bosw.,  226,  237.  The  court  said :  "  The  principle  on  which 
the  effect  of  an  indefinite  payment  on  a  general  open  account 
depends  is  acknowledgment.  A  specific  payment  directly  applied 
to  a  specific  item,  in  such  an  account,  leaves  the  statute  to  its 
operation  as  to  the  rest.  But  when  the  debtor  knows  that  there 
exists  against  him  a  general  account  of  items,  and  designedly 
pays  or  furnishes  something  to  lessen  the  demand  on  such  gene- 
ral account  without  discrimination,  and  at  that  time  does  not 
deny  his  liability  for  the  other  previous  items,  the  law  reaches  an 
implication  of  his  acknowledgment  of  the  whole  account.  But 
how  can  such  an  argument  have  the  least  force,  when  the  debtor 
making  the  payment,  at  the  very  time,  denies  entirely  his  respon- 
sibility for  a  particular  item  claimed,  disputes  its  legality,  and 
thus  warns  his  alleged  creditor  to  sue  for  it?" 

So,  a  part  payment  will  not  take  a  case  out  of  the  operation 
of  the  statute,  unless  the  payment  is  made  under  such  circum- 
stances as  will  warrant  a  court  or  jury  in  inferring  a  promise  to 
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pay  the  residue  of  the  debt ;  and,  therefore,  when  an  application 
was  made  to  the  defendant  for  the  payment  of  interest,  and  he 
paid  a  sovereign,  and  said  he  owed  the  money  but  that  he  would 
not  pay  it,  it  was  held  to  be  a  Question  of  fact  whether  he  intended 
to  make  payment  or  merely  spoke  in  jest.  Wainman  v.  Kynman, 
1  Exch.,  118. 

In  an  action  upon  a  promissory  note,  bearing  interest,  proof 
that  the  defendant,  on  being  sent  to  by  the  plaintiff  for  money, 
paid  one  pound,  and  said  at  the  time,  "  This  puts  us  straight  for 
last  year's  interest,  all  but  eighteen  shillings ;  some  day  next 
week,  I  will  bring  that  up  and  get  a  receipt,"  will  be  a  sufficient 
answer  to  a  defense  of  the  statute  of  limitations,  if  no  evidence 
is  given  of  any  other  debt  due  from  the  defendant  to  the  plain- 
tiff. Evans  v.  Davies,  4  Ad.  &  E.,  840. 

Where  the  defendant  directed  a  person  who  was  indebted  to 
him,  to  pay  the  amount  to  the  plaintiff,  to  whom  the  defendant 
was  indebted,  though  without  specifying  on  what  account  it  was 
paid,  and  such  persou  delayed  the  payment  for  about  two  years, 
when  he  paid  it  as  directed,  and  the  plaintiff  then  indorsed  it  on 
a  note  which  was  not  then  due,  but  he  subsequently  relied  upon 
such  indorsement  as  an  answer  to  a  plea  of  the  statute  of  limi- 
tations, and  it  was  held  that  it  could  not  be  adjudged  as  a  mere 
matter  of  law  that  such  a  payment  was  an  answer  to  the  statute, 
but  that  the  case  must  be  submitted  to  the  jury,  or  be  tried  by 
the  justice,  as  a  matter  of  fact,  whether  such  payment  was  made 
by  the  defendant  in  such  a  manner  as  to  bar  the  operation  of  the 
statute,  and  whether  the  third  person  had  authority  to  bind  the  de- 
fendant by  a  payment  at  so  late  a  period.  Bead  v.  Hurd,  7  Wend., 
408. 

By  whom  made.]  It  is  evident  that  a  payment  cannot  amount 
to  an  implied  promise  by  the  defendant,  unless  it  is  made  by 
himself  or  by  his  duly  authorized  agent." 

This  principle  is  well  established,  and  very  generally  acknow- 
ledged. But  there  is  sometimes  an  attempt  made  to  evade  the 
effect  of  the  rule.  And  when  a  direct  and  positive  agency  can- 
not be  established,  it  is  not  unfrequently  the  case  that  an  effort 
is  made  to  establish  an  implied  agency  on  the  part  of  the  person 
paying  the  money.  And  until  a  comparatively  recent  period  it 
was  held  that  joint  debtors  were  so  far  agents  for  each  other  that 
a  payment  upon  a  debt  by  one  of  them  was  evidence  of  a  new 
promise  which  would  bind  the  other.  But  this  is  no  longer  the 
law.  And  now  a  payment  made  by  one  partner,  after  the  disso- 
lution of  the  partnership,  will  not  bind  any  person  but  the  one  who 
makes  the  payment,  and  the  statute  will  be  a  defense  to  the 
others  who  do  not  pay  or  expressly  authorize  such  payment.  Tan 
Keuren  v.  Parmelee,  2  Oomst.,  523. 

So,  payments  by  one  of  the  joint  and  several  makers  of  a  note 
and  indorsed  upon  it,  before  an  action  is  barred  by  the  statute  of 
limitations,  and  within  six  years  before  the  commencement  of  the 
action,  does  not  affect  the  defense  of  the  statute  of  limitations  bv 

(a)  Note  510.  J 
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the  other  maker.  Shoemaker  v.  Benedict,  1  Kern.,  176.  And  there 
is  no  difference  in  principle,  or  in  the  rights  of  those  who  do  not 
make  the  payment,  whether  it  was  made  before  or  after  the 
statute  had  attached.  lb.;  and  see  4  E.  P.  Smith,  560. 

But  when  such  payments  are  made  by  the  direction  of  one  of 
several  joint  debtors,  he  will  be  bound  by  the  act,  since  such  a 
payment  is  treated  as  a  payment  made  by  himself.  A  joint  and 
several  note  was  made  by  a  principal  and  three  sureties,  and 
before  the  debt  had  become  barred  by  the  statute,  the  holder 
called  for  payment  upon  two  of  the  sureties,  who  referred  him  to 
the  principal,  who  was  informed  of  such  reference,  and  he  then 
made  a  payment ;  and  this  was  held  to  be  such  a  payment  and 
acknowledgment  as  bound  the  two  sureties,  and  deprived  them 
of  the  defense  of  the  statute  as  a  bar.  Winchett  v.  Hicks,  4  E.  P. 
Smith,  558;  8.  C,  21  Barb.,  448,  by  name  of  Winchell  v.  Bowman. 
But  it  was  also  held  that  such  payment  did  not  render  the  third 
surety, liable,  since  he  had  taken  no  part  in  the  transaction.  lb. 

So  when  one  who  is  a  principal  in  a  joint  and  several  note 
makes  a  payment  at  the  request  of  the  other  joint  maker,  who  is 
a  surety,  and  it  is  indorsed  upon  the  note,  such  payment  is  suffi- 
cient evidence  of  a  new  promise  by  both  makers,  and  it  takes  the 
case  out  of  the  operation  of  the  statute  as  to  both  of  them. 
Munro  v.  Potter,  34  Barb.,  358.a 

But  a  party  who  has  not  authorized  a  payment  to  be  made  for 
him,  will  not  be  bound  by  the  payments  made  by  a  person 
assuming  to  act  in  his  behalf.  And  where  a  debtor  makes  a 
general  assignment  for  the  benefit  of  his  creditors,  and  appoints 
assignees  or  trustees  to  execute  the  trusts  in  the  assignment,  his 
assignee  so  appointed  has  no  authority,  as  an  agent,  to  revive  a 
debt  barred  by  the  statute  by  making  payments  upon  it.  Pickett 
v.  King,  34  Barb.,  193;  Roosevelt  v.  Mark,  6  Johns.  Oh.,  266. 
The  case  of  Barger  v.  Durvin,  22  Barb.,  68,  is  overruled.* 

In  an  other  case,  the  defendant,  in  order  to  obtain  an  advance 
of  money,  gave  a  promissory  note  to  A.,  who  was  a  customer  of 
the  plaintiffs,  who  were  bankers.  A.  indorsed  the  note  to  the 
plaintiffs  on  obtaining  the  money,  with  which  he  was  debited  by 
them.  '  The  defendant  was  debited  by  A.  with  the  amount,  and  A. 
had  paid  interest  on  the  note  to  the  plaintiffs  within  six  years, 
but  it  was  held  that  these  payments  did  not  take  the  note  out  of 
the  statute,  as  against  the  defendant,  because  A.  was  not  his 
agent  for  that  purpose.  Harding  v.  Edgecumbe,  4  Hurlst.  & 
Norm.,  872.c 

A  person  who  is  both  the  surviving  partner  and  the  executor 
of  the  estate  of  his  deceased  partner,  cannot  in  either  relation 
revive  a  partnership  debt,  as  against  the  estate  of  such  deceased 
partner,  either  by  a  new  promise,  or  by  part  payments.  Bloodgood 
v.  Brnen,  4  Seld.,  362 ;  Van  Keuren  v.  Parmelee,  2  Oomst.,  523. 

To  whom  made.']  To  render  a  payment  effective  as  evidence 
of  a  new  promise,  it  ought  to  be  made  to  the  creditor,  or  to  his  duly 
authorized  agent.    And  if  made  either  to  the  creditor,  or  to  ac 

(a)  Note  511.        (i)  Note  512.        (c)  Note  513. 
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agent  duly  empowered  to  receive  the  money,  that  will  be  suffi- 
cient to  revive  the  debt.  A  payment  of  interest  to  the  executor 
or  administrator  of  a  deceased  creditor  will  be  sufficient  to  revive 
the  debt,  and  to  prevent  the  operation  of  the  statute.  Clark  v. 
Hooper,  10  Bing.,  480. 

So,  a  payment  to  one  of  several  joint  creditors,  or  to  the  survivor 
of  them,  will  be  a  valid  payment  to  take  a  case  out  of  the  opera- 
tion of  the  statute.  In  Worthington  v.  Grimsditch,  7  Q.  B.,  479, 
it  appeared  that  the  defendant  was  an  attorney,  and  that  he  was 
indebted  to  A.  and  B.  in  several  sums,  both  on  bond  and  on  sim- 
ple contract,  which  bore  interest,  and  that,  from  time  to  time,  he 
stated  accounts  with  A.  and  B.,  in  which  he  debited  himself  with 
the  interest,  and  took  credit  for  the  payments  which  he  had,  from 
time  to  time,  made  for  A.  and  B.,  on  account  of  rent,  &c,  due 
from  them  to  the  landlord  of  a  farm  which  they  occupied  as  ten- 
ants. The  latest  of  these  accounts  was  stated  in  1823,  and  a 
balance  struck  in  favor  of  A.  and  B.,  and  up  to  that  time  the 
payments  for  rent,  &c,  had  nearly  balanced  the  amount  due  from 
the  defendant  for  interest  on  his  debts  due  to  A.  and  B.,  but  at 
that  time  the  rents  were  considerably  reduced.  In  1839,  A.  died, 
and  in  1842,  B.  also  died.  In  1842,  and  after  the  death  of  both  A. 
and  B.,  the  defendant  stated  an  account  in  writing  headed :  "  Bents, 
&c,  paid  by  0.  (the  defendant),  on  account  of  the  late  A.  and  B." 

By  this  statement  it  appeared  that  from  December,  1826,  to 
December,  1841,  he  had  paid  the  rent  to  the  landlord  half  yearly, 
on  account  of  the  intestate ;  but  there  were  no  items  on  the  debit 
side  of  this  account,  and  the  proofs  showed  that  the  payments 
for  which  he  thus  took  credit  were  made  on  account  of  both  A. 
and  B.  In  an  action  brought  in  1843,  by  the  administrator  of 
the  survivor,  to  recover  the  money  due  from  the  defendant,  he 
interposed  the  statute  of  limitations.  And  it  was  held  that  the 
evidence  of  these  facts  was  proper  to  be  submitted  to  a  jury,  who 
might,  if  they  thought  proper,  find  that  the  payments  were  made 
on  account  of  the  debt  due  on  the  simple  contract  debts  so  as  to 
take  them  out  of  the  operation  of  the  statute.  And  see  Bead  v. 
Hurd,  7  Wend.,  408,  which  is  to  the  same  effect  as  to  the  right 
of  the  jury  in  applying  the  payment. 

Payments,  how  made.]  When  the  payment  is  made  in  money, 
and  by  the  debtor  to  the  creditor,  there  can  be  no  question  except 
that  relating  to  the  effect  of  such  payment.  But  payments  may 
be  made  in  other  things  than  money,  and  by  other  persons  than 
the  debtor  himself,  and  the  validity  of  such  payments  not  unfre- 
quently  comes  in  question  in  courts  of  law.  And,  where  written 
admissions  are  relied  upon,  the  party  producing  them  is  not  bound 
by  all  the  statements  contained  in  them,  if  the  other  evidence  in 
the  case  is  sufficient  to  satisfy  the  jury  that  the  admission  is 
sufficient  to  charge,  while  the  exculpatory  part  of  the  statement 
is  not  to  be  credited.  In  an  action  brought  by  an  executor  for 
the  recovery  of  money  lent  by  his  testatrix  to  the  defendant  more 
than  six  years  before  the  commencement  of  the  action,  to  whicfe 
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the  statute  of  limitations  was  pleaded  as  a  defense,  it  was  proved 
that  within  six  years  before  the  commencement  of  the  action  the 
plaintiff  filed  a  bill  against  the  defendant  for  a  discovery  and  an 
account,  and  the  defendant  in  his  answer  admitted  the  payment 
by  him  to  the  testatrix  of  half-yearly  payments  of  specified  sums, 
down  to  a  period  within  six  years  ;  but  alleged  that  they  were 
paid,  not  as  interest  upon  a  debt,  but  by  way  of  annuity  for  the 
life  of  the  testatrix,  in  pursuance  of  an  agreement  made  between 
them,  at  a  period  when  the  testatrix  gave  the  defendant  a  consid- 
erable sum  which  was  specified,  and  it  was  held  that  the  jury 
were  at  liberty,  on  the  whole  evidence  given,  to  reject  the  latter 
part  of  the  statement,  and  that  the  answer  might  be  construed 
by  them  merely  as  an  admission  of  the  payment  of  the  money, 
and  that  the  appropriation  of  it  as  interest  upon  the  debt  sued 
on  might  be  proved  by  other  evidence.  Baildon  v.  Walton,  1 
Exch.,  617.  As  to  the  right  of  a  jury  to  believe  a  part  and  to 
reject  the  remainder  of  a  sworn  statement  by  a  witness,  when  the 
latter  is  improbable  or  is  discredited  by  other  evidence,  see 
Roberts  v.  Gee,  15  Barb.,  449 ;  Barnes  v.  Allen,  30  Barb.,  663 ; 
Pickard  v.  Collins,  23  Barb.,  444 ;  Perego  v.  Purdy,  1  Hilt.,  269. 

Where  two  parties  meet  and  look  over  their  accounts,  or  where 
an  account  is  rendered,  and  the  debtor  admits  that  there  is  a  con- 
siderable sum  due,  though  he  is  not  able  to  say  precisely  how 
much,  if  he  makes  a  payment  generally  on  the  account,  this  will 
take  the  case  out  of  the  operation  of  the  statute  as  to  all  the 
items  of  the  account.  Walker  v.  Butler,  6  Ell.  &  Bla.,  506. 

Where  a  complaint  is  founded  upon  a  special  contract,  a  pay- 
ment of  money  into  court  upon  that  demand  or  count  is,  by  the 
payment  of  the  money,  an  admission  of  the  count  as  alleged. 
But  where  the  complaint  is  general,  as  for  goods,  wares  and  mer- 
chandise sold,  or  money  lent,  and  the  like  cases,  a  payment  of 
money  into  court  is  not  an  admission  for  any  amount,  except  the 
sum  paid ;  and  it  will  not  take  the  case  out  of  the  statute  as  to 
the  other  items  or  claims  demanded  in  the  complaint.  Long  v. 
Greville,  3  Barn.  &  Oress,  10. 

And  where  a  party  waives  a  debt  barred  by  the  statute  of 
limitations,  by  paying  such  principal  sum  into  court,  but  he  at  the 
same  time  refuses  to  pay  interest  on  such  sum,  the  payment  of 
the  principal,  under  such  circumstances,  does  not  revive  the  claim 
as  to  the  interest.  Collyer  v.Willcock,  4  Bing.,  313. 

Where  the  transaction  is  not  in  the  nature  of  an  open,  mutual 
or  current  account,  though  the  debtor  owes  the  creditor  several 
different  and  distinct  debts,  some  of  which  have  been  due  for 
more  than  six  years,  while  others  of  them  are  within  the  limits 
of  six  years,  and  the  debtor  pays  a  sum  to  the  creditor,  without 
appropriating  it  to  any  particular  debt,  such  payment  is  not  a 
payment  on  account,  so  as  to  take  the  older  demands  out  of  the 
operation  of  the  statute ;  but  notwithstanding  this,  the  creditor 
may  at  any  time,  even  on  the  trial,  apply  such  payment  on  the 
older  debts,  and  thus  reduce  them  so  much,  or  extinguish  them 
Wait        126 
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altogether,  if  the  amount  is  sufficient  for  that  purpose.  Mills  v. 
Fowkes,  5  Bing.,  IS".  0.,  455.  Accounts  not  kept  in  writing  are 
not  such  accounts  as  the  statute  excepts  from  the  operation  of 
the  statute.  lb. 

Payment  by  bill  or  note.]  The  giving  of  a  promissory  note  is  not 
usually  treated  as  a  payment  of  the  debt  for  which  it  is  given 
and  yet  it  is  frequently  treated  as  such  for  many  purposes.  Am 
when  a  promissory  note  is  given  for  the  interest  which  has  accrued 
upon  other  notes  previously  given,  the  giving  of  such  note  for  the 
interest  is  such  a  payment  or  acknowledgment  as  will  prevent 
the  operation  of  the  statute  of  limitations,  and  furnish  a  sufficient 
right  of  action.  Weinman  v.  Mohawk  Ins.  Co.,  13  Wend.,  267. 

So,  where  a  bill  of  exchange  has  once  been  so  delivered  in  pay- 
ment on  account  of  a  debt  as  to  raise  an  implication  of  a  promise 
to  pay  it,  the  statute  of  limitations  is  answered,  as  from  the  time 
of  such  delivery,  whatever  may  afterwards  become  of  the  bill,  for 
the  word  "payment"  used  in  the  statute,  is  used  in  its  popular 
sense,  so  as  to  include  a  giving  and  taking  of  a  negotiable  instru- 
ment on  account  of  a  debt,  as  well  as  a  giving  and  taking  of  it  in 
satisfaction  of  the  debt.  Turney  v.  Dodwell,  3  Ell.  &  Bla.,  136. 

Payment  in  goods,  chattels,  &c.]  Where  it  has  been  agreed 
between  a  debtor  and  his  creditor,  that  the  latter  shall  receive 
goods  in  part  payment  of  his  demand,  the  delivery  of  such  goods 
operates  as  a  payment  within  the  meaning  of  the  statute.,  so  as  to 
bar  a  defense  of  the  statute  of  limitations.  Hooper  v.  Stephens,  4 
Ad.  &  E.,  71 ;  Hart  v.  Nash,  2  Or.,  M.  &  Eosc,  337. 

Payment  must  be  voluntary.']  The  principle  upon  which  a  part 
payment  revives  a  debt  barred  by  the  statute  is,  that  such  a  pay- 
ment is  evidence  of  a  willingness  to  pay  the  entire  debt  at  some 
future  time.  But  where  it  is  shown  that  a  part  payment  is  not 
voluntarily  made,  there  can  be  no  implication  or  presumption  of  a 
willingness  to  pay  the  debt.  A  debtor,  who  is  compelled  to  pay 
part  of  a  debt,  under  an  order  in  proceedings  supplementary  to 
an  execution,  could  not,  certainly,  be  said  to  make  the  payment 
voluntarily,  or  in  such  a  manner  as  to  revive  a  debt  barred  by  the 
statute. 

So,  where  a  decree  is  made  by  a  surrogate,  establishing  the  in- 
debtedness of  an  intestate's  estate,  upon  a  promissory  note  given 
by  the  decedent,  and  ordering  a  pro  rata  payment  thereon,  out  of 
the  assets,  does  not  amount,  in  law,  to  a  promise,  on  the  part  of  the 
administratrix,  to  pay  the  balance,  so  as  to  deprive  her  of  the  ben- 
efit of  the  defense  of  the  statute  of  limitations.  Arnold  v.  Downing, 
11  Barb.,  554.  To  make  a  part  payment  evidence  of  a  promise  to 
pay  the  balance  of  the  debt,  it  must  be  voluntary  on  the  part  of 
the  debtor,  and  it  must  occur  under  such  circumstances  as  are 
consistent  with  an  intent  to  pay  such  balance.  lb. 

So,  where  one  of  three  joint  makers  of  a  promissory  note  be 
came  insolvent,  and  inserted  the  note  and  the  holder's  name  in 
his  schedule,  and  a  dividend  was  afterwards  paid  to  the  holder,  by 
order  of  the  insolvent  court,  in  respect  of  the  note,  it  was  held,  in 
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an  action  upon  tne  note,  tnat  such  payment  was  not  sufficient  to 
take  the  case  out  of  the  statute,  either  as  against  the  other  makers 
of  the  note  or  as  against  the  insolvent  himself.  Davies  v.  Edwards, 
7  Exch.,  22. 

Oral  admissions  of  payment.']  It  has  been  already  seen,  ante, 
997,  that  the  rule  as  to  part  payments  has  not  been  changed. 
And  where  there  is  affirmative  proof  that  such  payment  has,  in 
fact,  been  made,  there  is  little  difficulty  in  relation  to  the  law 
applicable  to  the  case  ;  though  such  proof  is  not  always  attainable. 
But  since  the  rule  permitting  each  party  to  be  a  witness  for  him- 
self, or  to  require  the  other  party  to  testify  as  a  witness,  such 
proof  can  generally  be  made  where  the  payment  is  within  the 
knowledge  of  the  plaintiff  or  of  the  defendant.  A  written  ac- 
knowledgment, by  the  debtor,  of  a  part  payment  by  him,  would 
clearly  take  a  case  out  of  the  statute. 

And  it  is  now  well  settled  that  a  mere  oral  admission  or 
acknowledgment  by  a  debtor  that  he  had  made  a  part  payment, 
either  of  principal  or  interest,  of  a  debt  owed  by  him,  is  sufficient 
to  revive  the  debt,  if  the  acknowledgment  is  made  within  six 
years  before  the  commencement  of  the  action.  Cleave  v.  Jones, 
6  Exch.,  573;  Williams  v.  Gridley,  9  Mete,  482;  Sibley  v.  Lum- 
bert,  30  Maine,  253. 

Where  an  indorsement  is  relied  upon  to  take  a  case  out  of  the 
statute,  it  must  be  shown  that  the  indorsement  was  made  within 
six  years  before  the  commencement  of  the  action  ;  and  it  must 
also  be  shown  that  such  indorsement  existed  at  a  time  when  it 
was  against  the  interest  of  the  party  to  make  it,  as  where  it  is 
shown  to  have  been  made  before  the  statute  attached.  When 
this  is  shown  the  indorsement  is  evidence  to  go  to  a  jury,  or  the 
justice  sitting  in  their  place  ;  but  such  evidence  is  by  no  means 
conclusive  upon  the  question  whether  the  payment  was  actually 
at  that  time ;  the  evidence  is  competent,  but  its  weight  is  for  the 
jury  or  the  justice.  Boseboom  v.  Billington,  17  Johns.,  182  ;  Bead 
v.  Surd,  7  Wend.,  408 ;  Bradley  v.  James,  13  0.  B.,  822.  But 
where  it  is  not  affirmatively  shown  that  such  indorsement  existed 
at  a  time  when  it  was  against  the  interest  of  the  party  holding 
the  note  to  make  it,  the  indorsement  is  not  competent  evidence 
of  payment,  and  ought  not  to  be  received  if  objected  to.  lb. 

A  part  payment  ought  to  be  shown  to  have  been  made  before 
the  commencement  of  the  action,  for  otherwise  the  cause  of 
action  would  not  be  shown  to  have  been  complete  at  the  time 
of  its  commencement.  The  part  payment  is  evidence  of  a  pro- 
mise to  pay  the  balance  of  the  debt,  and  a  new  promise  must  be 
shown  to  have  been  made  before  the  action  was  commenced. 
Bateman  v.  Finder,  3  Q.  B.,  574,  and  see  ante,  996. 

SECTION  XVIII. 

RELEASE. 

What  a  release  is.]  A  release  is  an  instrument  by  which  one 
person  who  has   a  right  of  action  as  a  creditor,  or  otherwise, 
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against  an  other,  formally  remits  and  discharges  the  claim  or 
demand,  and  thus  bars  or  estops  himself  from  afterwards  insisting 
upon  its  enforcement.  A  release  ought  always  to  be  under  seal ; 
and  it  should  employ  language  which  plainly  and  explicitly  remits 
and  discharges  the  claim  or  demand  to  which  it  relates.  The 
proper  words  of  a  release  are  remise,  release,  and  forever  quit 
claim,  and  yet  any  other  words  which  show  an  intention  tc 
discharge  the  claim  or  demand  will  be  equally  valid ;  and,  there- 
fore, the  words  renounce,  acquit,  discharge,  and  the  like,  will 
operate  as  a  release. 

Where  a  release  is  under  seal,  it  will  be  presumed  to  have  been 
given  upon  a  sufficient  consideration;  and,  therefore,  no  proof 
of  a  consideration  need  be  offered.  Pratt  v.  Crocker,  16  Johns., 
270.  If  such  a  release  was  fairly  obtained,  and  unconditionally 
delivered,  it  will  be  an  absolute  bar  to  any  action  upon  the  claim 
or  demand  thus  released.  lb. 

But  a  release  not  under  seal,  and  not  founded  upon  any  con- 
sideration, is  entirely  void.  Crawford  v.  Millspaugh,  13  Johns., 
87 ;  Seymour  v.  Minturn,  17  Johns.,  169 ;  Dewey  v.  Derby,  20 
Johns.,  462.a 

A  written  instrument  not  under  seal,  and  not  expressing  any 
consideration  on  its  face,  but  purporting  to  "exonerate"  one  of 
two  joint  debtors  from  the  debt,  is  not  a  technical  release,  and  it 
could  operate,  at  most,  merely  as  a  promise  not  to  sue  such 
debtor,  and  it  is  therefore  no  bar  to  an  action  against  both  debt- 
ors. Frink  v.  Green,  5  Barb.,  455.  But  where  the  release  is  under 
seal,  and  in  the  usual  form,  it  will  be  sufficient  and  binding, 
although  it  shows  on  its  face  that  it  was  executed  for  the  purpose 
of  accomplishing  an  object  which  was  not  effected  by  it,  as  for 
example,  the  restoring  of  the  competency  of  a  corporation  thus 
released,  De  Toss  v.  Johnson,  18  Barb.,  170 ;  or  the  releasing  of  a 
witness  who  is  not  sworn.  Pratt  v.  Crocker,  16  Johns.,  270. 

Upon  what  a  release  operates.]  The  general  rule  is,  that  a  release 
does  not  and  cannot  operate  upon  any  but  a  present  right,  upon 
the  principle  that  a  party  can  only  give  what  he  has,  and  can 
only  promise  to  give  what  he  may  have  in  future.  A  release 
operates  upon  existing  interests  alone,,  and  it  does  not  pass  a 
right  which  the  releasor  may  have  subsequently  acquired.  Dwight 
v.  Peart,  24  Barb.,  55.  So  a  mere  possibility  of  a  future  interest 
is  not  a  subject  which  is  capable  of  being  affected  by  a  release. 
Edwards  v.  Yarick,  5  Denio,  664.  But  where  a  person  is  pos- 
sessed of  a  distinct  present  right,  which  is  to  come  into  effect  and 
operation  at  a  subsequent  period,  a  release  in  words  of  the  pre- 
sent may  discharge  this  right.  Pierce  v.  Parker,  4  Mete  ,  80 ; 
Woods  v.  Williams,  9  Johns.,  123 ;  Roes  v.  Van  Hoesen,  1  Barb 
Oh.,  379.  Where  a  debt  is  secured  by  a  mortgage  upon  real  o 
personal  property,  a  release  of  the  debt  will  also  discharge  the 
mortgage.  Jackson  v.  Stackhouse,  1  Cow.,  122. 

A  release  of  all  claims  or  demands  is  the  most  extensive  in  its 
operation  of  any  that  can  be  drawn.     Such  a  release  discharges 

(a)  Note  511. 
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all  actions,  causes  of  actions,  judgments,  executions,  appeals, 
rights  and  titles,  conditions,  either  before  or  after  breach,  cove- 
nants, annuities,  recognizances,  contracts,  mortgages,  bonds,  bills, 
notes,  and  the  like.  Such  a  release,  however,  will  not  discharge 
the  right  to  money  which  may  be  subsequently  awarded ;  nor  will 
it  discharge  a  covenant  not  then  broken,  or  a  bond  of  indemnity 
not  at  that  time  forfeited.  So,  a  release  of  all  demands  will  not 
discharge  a  claim  for  the  recovery  of  money  which  is  afterwards 
paid  by  the  releasor  as  a  surety  for  the  releasee.-  Seymour  v. 
Minturn,  17  Johns.,  169.  But  it  is  a  principle  of  very  extensive 
application,  that  a  general  release,  in  the  common  form,  discharges 
all  actions  in  respect  of  any  thing  that  has  happened  before  the 
date  of  the  release,  even  though  such  cause  of  action  was  not  at 
that  time  complete. 

Construction  of  release^  Where  there  are  general  words  only, 
in  a  release,  they  will  be  construed  most  strongly  against  the 
releasor ;  but  where  there  is  a  particular  recital,  and  then  general 
words  follow,  the  general  words  will  be  qualified  by  the  particular 
recital.  Jackson  v.  StacJchouse,  1  Cow.,  122.  And  where  a  release 
acknowledged  the  receipt  of  one  dollar  in  full  discharge  of  a  cer- 
tain judgment,  which  was  described,  and  also  in  full  of  all  debts, 
demands,  judgments,  executions  and  accounts  whatsoever,  it  was 
held  that  nothing  but  the  judgment  was  released,  and  that  the 
release  was  restrained  by  the  particular  words  to  the  judgment 
only,  and  therefore  did  not  operate  upon  a  mortgage  between  the 
parties,  lb. ;  and  see  Mclntyre  v.  Williamson,  1  Edw.,  34. 

Though  a  release  is  general  in  its  terms,  the  court  will  limit  its 
operation  to  the  matters  contemplated  by  the  parties  at  the  time 
of  its  execution.  Lyall  v.  Edwards,  6  Hurlst.  &  Norm.,  337.  A 
release  cannot  apply,  nor  be  intended  or  construed  to  apply  to 
circumstances  of  which  the  releasor  had  no  knowledge  at  the  time 
he  executed  the  release ;  and  if  it  is  so  general  in  its  terms  as  to 
include  matters  not  contemplated,  the  releasor  will  be  entitled 
to  relief  by  the  court.  But  the  construction  must  be  determined 
from  what  appears  upon  the  face  of  the  release  itself,  since  ex- 
trinsic evidence  is  not  admissible  for  the  purpose  showing  the 
actual  intention  of  the  parties.  Stearns  v.  Tappin,  5  Duer,  294 ; 
Bice  v.  Woods,  21  Pick.,  30 ;  Van  Brunt  v.  Van  Brunt,  3  Edw., 
14;  Hoes  v.  Van  Hoesen,  1  Barb.  Oh.,  379 ;  Henry  v.  Henry,  11 
Iud.,  236.  If,  however,  an  action  is  brought  in  equity  for  a 
reformation  of  the  instrument,  parol  evidence  would  then  be 
admissible,  to  show  what  was  intended. 

Who  may  execute  release.]  So  far  as  the  question  of  capacity  is 
concerned,  the  same  persons  who  are  competent  to  make  other 
valid  contracts,  are  also  competent  to  execute  a  valid  release. 
A  release  must  also  be  made  by  the  party  having  authority  to 
release  the  demand,  and  it  must  purport  on  its  face  to  have  been 
made  by  that  person.  And  where  an  agent  compromised  a  claim 
of  his  principal  by  receiving  money  and  other  things  by  way  of 
realizing  a  debt,  and  the  agent  executed  a  release  of  the  debt  in 
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his  own  name,  but  not  purporting  on  it  its  face  to  have  been 
made  by  the  principal  or  to  have  been  executed  by  him,  it  was 
held  that  the  release  was  not  binding  upon  the  principal,  and  that 
it  was  no  bar  to  an  action  brought  by  him  to  recover  the  original 
debt.  Evans  v.  Wells,  22  Wend.,  324.  As  to  the  effect  of  the 
transaction  as  an  accord  and  satisfaction,  see  that  title. 

Where  a  demand  is  assigned  for  a  valuable  consideration, 
before  the  execution  of  a  release,  such  release  will  not  affect  the 
rights  nor  bar  the  action  of  the  assignee  upon  the  demand,  even 
though  no  notice  of  the  assignment  has  been  given  to  the  debtor, 
before  or  at  the  time  of  the  execution  of  the  release.  Warner  v. 
Dunham,  Hill  &  Denio,  206  ;  Muir  v.  Schenck,  3  Hill,  228. 

Where  several  persons  are  jointly  interested  in  a  demand  which 
would  go  to  the  survivor  to  collect,  in  case  of  the  death  of  either 
of  the  joint  creditors,  then  either  of  such  creditors  may  execute 
a  valid  release  of  the  entire  demand,  even  while  all  the  joint 
creditors  are  living."  And,  therefore,  a  release  of  a  partnership 
demand,  in  the  name  of  the  firm,  although  executed  by  one 
partner,  is  a  valid  release  and  discharges  the  demand.  Pierson  v. 
Hooker,  3  Johns.,  68.  And  if  such  a  release  purports  on  its  face 
to  be  for  all  demands,  parol  evidence  will  not  be  admissible  to 
show  that  it  was  not  intended  to  release  a  particular  demand 
which  was  included  in  the  general  language  employed.  lb. 

So  a  release  of  a  partnership  debt,  though  executed  in  the 
name  of  one  of  the  partners  only,  will  be  a  valid  discharge  of 
the  demand,  provided  it  purports  to  release  all  the  demands 
of  the  releasor,  either  individually  or  as  a  member  of  the  firm 
which  is  specified  or  described.  Bulkley  v.  Dayton,  14  Johns.,  387. 
But  where  a  release  is  executed  by  one  of  several  partners,  and 
the  release  shows  on  its  face  that  it  was  executed  in  consideration 
of  his  individual  debt,  it  is  void  as  against  the  other  partners. 
Gram  v.  Cadwell,  5  Oow.,  489. 

It  has  been  held  that  in  an  action  by  tenants  in  common  for  a 
trespass  on  lands  of  which  they  were  coheirs,  a  release  by  one 
of  the  plaintiffs  is  a  bar  to  the  action.  Austin  v.  Hall,  13  Johns., 
286 ;  and  see  Decker  v.  Livingston,  15  Johns.,  479. 

But  it  has  been  held  in  a  recent  case,  that,  in  an  action  by  two 
tenants  in  common  to  recover  damages  for  the  conversion  of 
chattels  owned  by  them  in  common,  one  of  such  plaintiffs  can- 
not release,  discharge  or  settle  the  action  so  as  to  defeat  the  right 
of  the  other  to  proceed  and  recover  his  portion  of  the  damages. 
Gock  v.  Keneda,  29  Barb.,  120 ;  and  see  ante,  820. 

Where  an  action  is  necessarily  prosecuted  in  the  name  of  one 
who  has  no  interest  in  the  demand,  the  rights  of  the  real  party  jn 
interest  will  be  protected,  even  in  an  action  at  law,  against  a 
release  executed  by  the  nominal  plaintiff  to  the  defendant,  after 
the  latter  has  been  notified  of  the  true  state  of  the  case.  Timan 
v.  Leland,  6  Hill,  237. 

Release  of  one  of  several  parties.]  It  is  a  general  principle  that  a 
release  of  one  of  several  joint  debtors  or  joint  contractors,  is 

(a)  Note  516. 
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a  release  of  them  all.  And  when  a  release  is  executed  to  one  of 
several  joint  covenantors  in  a  charter  party,  and  the  instrument 
is  absolute  in  its  terms,  and  does  not,  in  any  manner,  refer  to  the 
act  for  the  relief  of  partners  and  joint  debtors,  such  release  does 
not  fall  within  the  provisions  of  that  act,  but  will  be  construed 
according  to  the  rules  of  the  common  law,  and  by  them  it  will 
be  held  to  be  a  discharge  of  all  the  joint  covenantors.  Hoffman  v 
Dunlop,  1  Barb.,  185. 

And  when  an  instrument  delivered  to  one  joint  debtor  is  not  a 
technical  release  under  seal,  but  it  operates  to  discharge  him  upon 
the  principle  of  an  estoppel,  such  instrument  will  also  operate  to 
discharge  the  other  joint  debtors  in  the  same  manner  as  though 
the  discharge  resulted  from  a  technical  release.  Cornell  v.  Masten, 
35  Barb.,  157. a  If  the  releasor  intrusts  a  release  or  other  instru- 
ment to  an  agent,  to  deliver  upon  the  performance  of  certain 
specified  conditions,  and  such  agent  delivers  it  prematurely  or  in 
a  manner  not  authorized,  and  the  releasee  or  the  releasor  must 
suffer  injury  in  consequence,  the  releasor  will  be  the  party  who 
must  suffer.  lb. 

Where  the  obligations  of  the  debtors  are  not  joint,  and  they 
are  only  severally  bound,  the  discharge  of  one  of  the  debtors  does 
not  discharge  the  others.  Bank  of  PougTikeepsie  v.  Ibbotson,  5  Hill, 
461;  8.  C,  24  Wend.,  473,  480.b 

Where  several  persons  own  lands  which  are  chargeable  with 
the  rent  reserved  in  a  lease  in  perpetuity,  and  such  owners  are 
liable  as  tenants  in  common  for  the  rent,  yet  if  they  make  a 
partition  of  the  lands,  and  each  assumes  the  payment  of  an 
equitable  proportion  of  the  entire  rent,  a  release  to  one  of  such 
owners  for  his  share  of  the  rent  will  not  extinguish  the  liability 
of  the  others.  Van  Rensselaer  v.  Cliadwick,  24  Barb.,  333 ;  8.  C, 
8  E.  P.  Smith,  32;  and  see  ante,  201,  202.  A  release  of  one  of 
several  joint  covenantors,  or  contractors,  or  joint  debtors,  will 
not  discharge  the  others  unless  the  release  is  a  technical  one 
under  seal ;  a  mere  parol  agreement  to  release  will  not  of  itself 
alone  have  that  effect.  De  Zeng  v.  Bailey,  9  Wend.,  336 ;  Catskill 
Bank  v.  Messenger,  9  Cow.,  37 ;  Rowley  v.  Stoddard,  7  Johns.,  207. 
And  even  a  covenant  with  one  joint  debtor  or  contractor,  not  to 
sue  him,  will  not  discharge  the  other  debtors,  since  such  a  cove- 
nant is  not  a  technical  release  under  seal.  lb. 

Where  there  are  three  consecutive  indorsers  on  a  promissory 
note,  a  release  by  the  plaintiff  of  the  first  indorser  is  a  bar  to  an 
action  by  him  against  the  second  and  third  indorsers.  Newcomb 
v.  Raynor,  21  Wend.,  108.  So  a  release  of  the  acceptor  of  a  bill 
of  exchange,  by  the  holder  of  it,  will  discharge  the  drawer;  and 
the  effect  of  the  release  cannot  be  avoided  by  a  subsequent 
agreement  between  the  holder  and  the  acceptor.  Mottram  v.  Mills, 
2  Sandf.,  189.  But,  since  the  drawer  of  a  bill  of  exchange  is 
never  liable  to  the  acceptor  in  that  character,  a  release  to  the 
drawer  of  a  bill  by  the  acceptor,  discharging  him  from  all  claim 
for  damages,  &c,  "as  drawer"  of  the  bill,  will  not  bar  an  action 

(a)  Note  516.        (b)  Noib  511. 
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by  the  acceptor  for  the  money  paid  to  take  up  the  bill  for  the 
drawer's  accommodation.  Pearce  v.  Wilkins,  2  Oomst.,  469;  8.  C, 
5  Denio,  541.  So,  where  the  makers  of  a  promissory  note  made 
a  general  assignment  for  the  benefit  of  their  creditors,  and  the 
second  indorser  of  the  note  executed  a  general  release  to  the 
makers,  and  subsequently  such  second  indorser  became  fixed 
with  the  payment  of  the  note,  it  was  held  that  the  release  of 
the  note  having  been  executed  before  the  maturity  of  the  note, 
such  second  indorser  was  not  barred  by  it  from  maintaining  his 
action  against  either  the  first  indorser  or  the  maker.  Keeler  v. 
Bartine,  12  Wend.,  110;  Nichols  v.  Tracy,  1  Sandf.,  278.  At  the 
time  of  executing  the  release  in  such  a  case,  the  second  indorser 
would  not  have  any  cause  of  action  against  either  the  first 
indorsers  or  the  makers,  and  therefore  the  release  would  not 
operate  upon  a  cause  of  action  not  in  existence.  lb. 

The  general  rule  is,  that  a  release  of  one  joint  wrongdoer  is  a 
release  of  all  of  them.  Bronson  v.  Fitzhugh,  1  Hill,  185, 186,  and 
cases  there  cited.  And  where  A.,  one  of  two  common  carriers, 
jointly  charged  by  the  plaintiff  with  negligence,  agreed  with  the 
plaintiff  by  simple  contract  in  writing,  that  if  the  latter  would 
release  B.,  the  other  carrier,  it  should  not  effect  or  impair  any 
liability  which  he,  A.,  might  have  incurred,  or  was  subject  to ; 
and  thereupon  B.  was  released  accordingly ;  and  it  was  held  that 
A.'s  agreement,  not  being  under  seal,  did  not  qualify  the  release, 
so  as  to  prevent  its  operating  the  discharge  of  both  A.  and  B. 
from  the  original  cause  of  action;  and  that  the  plaintiff's  remedy 
was  confined  to  the  substituted  agreement  of  A.  lb.  The  legal 
effect  of  a  sealed  instrument  or  release  cannot  be  varied  by  a 
contemporaneous  written  contract  without  seal.  lb. 

Release,  when  implied  by  law.~\  A  release  is  sometimes  implied 
by  law,  from  the  acts  of  the  parties.  And  one  of  the  common 
illustrations  of  this  principle  is  seen  in  those  cases  in  which  a 
creditor  covenants  not  to  sue  his  debtor,  where  there  is  but  one, 
or  where  he  covenants  not  to  sue  any  of  them,  where  there  are 
several  debtors.  In  such  a  case,  a  covenant  executed  by  the 
creditor  not  to  sue  such  debtor  or  debtors,  is  construed  to  operate 
as  a  release,  for  the  purpose  of  preventing  a  circuity  of  action, 
by  first  sustaining  an  action  for  the  recovery  of  the  debt,  and 
then  permitting  the  debtor  to  sue  for  damages  for  the  breach  of 
the  covenant.  And,  therefore,  whenever  a  creditor  covenants 
not  to  sue  his  debtor  or  debtors,  such  covenant  will  operate  as  a 
release,  and  bar  any  action  brought  by  the  creditor  upon  the 
demands  which  are  the  subject  of  such  covenant.  Cuyler  v.  Cuy- 
ler,  2  Johns.,  186;  Phelps  v.  Johnson,  8  Johns.,  54;  Brown  v. 
Williams,  4  Wend.,  360 ;  Jackson  v.  Stackhouse,  1  Cow.,  122. 

But  although  a  covenant  by  a  creditor  not  to  sue  his  debtor 
at  any  time,  will  operate  as  a  release,  and  thus  bar  his  action 
upon  the  demand,  the  rule  is  otherwise  in  relation  to  a  covenant 
not  to  sue  for  a  limited  time.  And,  therefore,  a  covenant  by  the 
obligee  in  a  bond  not  to  sue  the  obligor  within  five  years,  is  no 
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bar  to  an  action  upon  the  bond  by  the  obligee  within  that  time. 
Winans  v.  Huston,  6  Wend.,  471 ;  Chandler  v.  Herrick,  19  Johns., 
129.  The  remedy  of  the  obligor  is,  by  action,  against  the  obligee 
for  the  breach  of  his  covenant ;  and  an  action  will  lie  for  the 
recovery  of  such  damages  as  the  obligor  may  have  sustained. 
lb.;  Hustons  v.Winans,  5  Wend.,  163.  The  action  in  such  a  case 
is  founded  upon  the  covenant,  and  its  breach  by  the  defendant.  lb. 
But  where  there  is  no  covenant,  though  there  is  an  agreement, 
founded  upon  a  valid  consideration,  not  to  sue  upon  a  promis- 
sory note  within  a  limited  time,  the  remedy  of  the  debtor,  in  case 
he  is  sued  before  the  expiration  of  the  time  limited,  is  confined 
to  a  defense,  by  interposing  such  agreement  as  a  bar  to  the 
action  at  the  time  when  it  is  brought.  Pearl  v.  Wells,  6  Wend., 
291.  If  the  debtor  omits  to  set  up  such  defense,  he  loses  all 
remedy,  for  he  cannot  afterwards  maintain  an  action  against  the 
creditor  for  the  breach  of  his  agreement,  by  suing  before  the 
expiration  of  the  time  specified.  lb. ;  and  see  White  v.  Ward,  9 
Johns.,  232.  Binck  v.  Wood,  43  Barb.,  315. 

Where  there  are  two  or  more  joint  debtors,  a  mere  covenant 
not  to  sue  one  of  them  does  not  operate  like  a  technical  release 
to  discharge  all  of  them;  and,  therefore,- such  a  covenant  does 
not  bar  an  action  against  the  other  debtor.  Rowley  v.  Stoddard, 
7  Johns.,  207;  Harrison  v.  Close,  2  Johns.,  448;  Catskill  Bank  v. 
Messenger,  9  Cow.,  37 ;  Bank  of  Chenango  v.  Osgood,  4  Wend., 
607;  Couch  v.  Mills,  21  Wend.,  424. 

Although,  by  the  common  law,  a  release  of  one  of  several  joint 
debtors  will  operate  as  a  release  of  all  of  them,  there  is  a  statute 
of  this  state  which  modifies  the  common  law  rule.  And  a  cre- 
ditor may  now  release  one  partner  or  joint  debtor  without  impair- 
ing his  remedy  against  the  others.  Laws  1838,  ch.  257. 

Where  a  creditor  executes  a  technical  release  to  one  of  several 
joint  debtors,  absolute  in  its  terms,  and  not  qualified  by  a  refer- 
ence to  this  statute,  it  will  operate  as  a  discharge  of  all  the  debt- 
ors. Bank  of  Poughkeepsie  v.  Ibbotson,  5  Hill,  461 ;  Hoffman  v. 
Dunlop,  1  Barb.,  185. 

Where  a  creditor  intends  to  release  one  of  several  partners  or 
joint  debtors,  by  virtue  of  the  provisions  of  this  statute,  he 
ought  in  some  manner  to  refer  to  it,  and  to  so  frame  the  release, 
that  it  clearly  does  not  in  terms  release  any  one  but  the  debtor 
discharged.  And  it  would  be  well  to  declare,  in  express  terms, 
that  there  was  no  intention  to  discharge  or  release  the  other  debt- 
ors, but  to  retain  all  legal  remedies  against  them. 

Effect  and  conclusiveness  of  a  release.']  A  release  is  valid, 
although  it  extends  to  a  part  only  of  a  claim  or  debt ;  and  it  will 
discharge  so  much  as  is  released,  while  the  remainder  will  con- 
tinue to  be  a  debt  or  claim  in  the  same  manner  as  though  no 
release  had  been  executed. 

So,  where  there  are  several  joint  debtors,  the  creditor  may 
release  a  part  of  them,  and  still  preserve  his  rights  as  against  the 
Jther  debtors,  where  the  release,  in  express  terms,  reserves  such 
Wait        12? 


1010  RELEASE. 

rights  upon  the  face  of  the  instrument ;  for,  in  that  case,  it  will 
be  construed  to  be  a  covenant  not  to  sue  the  parties  thus  dis- 
charged, instead  of  a  technical  release,  and  such  a  covenant  will 
never  discharge  the  other  debtors.  Willis  v.  Be  Castro,  4  0.  B.,  IS. 
S.,  216,  and  see  ante,  1007. 

The  whole  of  a  release,  as  of  all  other  legal  instruments,  must 
be  considered ;  and  if  it  be  general  in  its  terms,  it  may  be  con- 
trolled and  limited  in  its  effects  by  the  limitation  in  the  recital. 
Rich  v.  Lord,  18  Pick.,  325 ;  Solly  v.  Forbes,  2  Brod.  &  B.,  38  ; 
Payler  v.  Homersham,  4  M.  &  S.,  423 ;  Simons  v.  Johnson,  3  B.  & 
Ad.,  175  ;  Jaclcson  v.  Stackhouse,  1  Cow.,  126. 

But,  where  the  release  is  general  in  its  terms,  parol  evidence  is 
not  admissible  to  show  that  certain  claims  were  excepted  by  parol 
from  the  operation  of  such  release.  Van  Brunt  v.  Tan  Brunt,  3 
Edw.,  14 ;  Hoes  v.  Van  Soesen,  1  Barb.  Oh.,  379 ;  Bronson  v.  Fitz- 
hugh,  1  Hill,  185  ;  Brooks  v.  Stuart,  9  Ad.  &  B.,  854 ;  Baiter  v. 
Dewey,  1  Barn.  &  Cress.,  704. 

Where  a  release  is  voluntarily  given,  without  any  fraud  by 
the  releasee,  its  legal  effect,  as  a  discharge  of  the  debt  or  claim 
released,  cannot  be  affected  by  the  fact  that  the  object  for  which 
the  release  was  executed  was  not  attained.  Pratt  v.  Crocker,  16 
Johns.,  270  ;  Be  Toss  v.  Johnson,  18  Barb.,  170. 

Where  a  right  of  action  has  accrued  for  the  breach  of  an  agree- 
ment, such  right  of  action  can  be  discharged  or  destroyed  by  a 
release  only,  or  by  the  acceptance  of  something  in  satisfaction 
for  the  injury.  McKnight  v.  Bunlop,  1  Seld.,  537. 

There  is  a  wide  difference  between  a  release  and  a  receipt.  The 
first,  by  its  own  operation,  extinguishes  a  pre-existing  right,  and, 
therefore,  cannot  be  contradicted  or  explained  by  parol  evidence ; 
the  second  never  has  the  effect  of  destroying  a  subsisting  right, 
but  is  mere  evidence  of  a  fact,  the  fact  of  payment ;  and,  there- 
fore, like  all  other  facts  given  in  evidence,  may  be  refuted  or 
explained.  The  payment  of  the  money,  discharges  or  extin- 
guishes the  debt ;  a  receipt  for  the  payment  does  not  pay  the 
debt ;  it  is  only  evidence  that  it  has  been  paid.  Not  so  of  a  writ- 
ten release ;  it  is  not  only  evidence  of  the  extinguishment,  but  is 
the  extinguisher  itself.  M'Crea  v.  Purmort,  16  Wend.,  460,  474, 
per  Cowbn,  J. 

The  provisions  of  the  statute  permitting  an  inquiry  into  the 
consideration  of  sealed  instruments,  ante,  108,  has  not  altered 
the  rule  of  the  common  law,  that  a  release  under  seal,  although 
reciting  only  a  nominal  consideration,  extinguishes  the  debt  to 
which  it  relates.  Steams  v.  Tappin,  5  Duer,  294.  Parol  evidence, 
to  contradict  the  terms  or  the  legal  effect  of  such  a  release,  is 
inadmissible,  and,  therefore,  evidence  to  show  that  it  was  founded 
upon  any  other  consideration  than  that  which  it  states  or  expresses 
on  its  face,  must  be  rejected.  lb.  The  fact  that  there  was  but  a 
partial  payment  of  the  debt  or  demand  released,  does  not,  in  any 
manner,  affect  its  validity  or  effect  as  a  discharge  of  such  debt  or 
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demand,  for  it  will  be  as  valid  and  effectual  as  though  the  whole 
had  been  paid.  lb. 

A  general  release  of  all  claims  or  demands  will  operate  as  a 
discharge  and  extinguishment  of  every  cause  of  action  that  exists 
at  the  date  of  the  release  ;  and  if  a  debt  is  due  at  the  time,  but 
not  payable  until  a  future  day,  it  will,  nevertheless,  be  extin- 
guished. Tynan  v.  Bridges,  Oro.  Jac,  300.  As  to  the  meaning  of 
the  word  "  due,"  see  Leggett  v.  Bank  of  Sing  Sing,  25  Barb.,  326 ; 
Allen  v.  Patterson,  3  Seld.,  476,  480. 

The  operation  of  a  release  of  this  kind  is,  of  course,  confined  to 
debts,  demands,  and  causes  of  action  which  have  actually  accrued 
and  become  vested  in  the  releaser  at  the  date  of  the  release,  and 
does  not  extend  to  any  contract  which  has  not  then  been  broken. 
Radburn  v.  Morris,  1  M.  &  P.,  654  ;  Neale  v.  Sheffield,  Yelv.,  192 ; 
Payler  v.  Homersham,  4  M.  &  S.,  423 ;  Lambourne  v.  Cork,  1  D.  & 
R.,  211 ;  Seymour  v.  Minturn,  17  Johns.,  169. 

SECTION  XIX. 

ARBITRAMENT   AND   AWARD. 

There  are  some  statutory  provisions  relating  to  arbitrations, 
which  are  of  sufficient  importance  to  justify  their  insertion  in  this 
place. 

"  All  persons,  except  infants  and  married  women,  and  persons  of 
unsound  mind,  may,  by  an  instrument  in  writing,  submit  to  the  de- 
cision of  one  or  more  arbitrators,  any  controversy  existing  between 
them,  which  might  be  the  subject  of  an  action  at  law,  or  of  a  suit 
in  equity,  except  as  herein  otherwise  provided ;  and  may,  in  such 
submission,  agree  that  a  judgment  of  any  court  of  law  and  of 
record,  to  be  designated  in  such  instrument,  shall  be  rendered 
upon  the  award  made  pursuant  to  such  submission."  3  R.  Sv,  855, 
§  1,  5th  ed. 

"  No  such  submission  shall  be  made  respecting  the  claim  of  any 
person  to  an  estate,  in  fee  or  for  life,  to  real  estate ;  but  any  claim 
to  an  interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real 
estate,  and  controversies  respecting  the  partition  of  lands  between 
joint  tenants,  or  tenants  in  common,  or  concerning  the  bounda- 
ries of  lands,  or  concerning  the  admeasurement  of  dower,  may 
be  so  submitted  to  arbitration."  Id.,  §  2. 

"  The  arbitrators  thus  selected,  shall  appoint  a  time  and  place 
for  the  hearing,  and  shall  adjourn  the  same  from  time  to  time,  as 
may  be  necessary  ;  and  on  the  application  of  either  party,  and 
for  good  cause,  they  may  postpone  such  hearing,  to  a  time  not 
extending  beyond  the  day  fixed  in  such  submission  for  rendering 
their  award."  Id.,  §  3. 

"  Before  proceeding  to  hear  any  testimony,  the  arbitrators  shall 
be  sworn  faithfully  to  hear  and  examine  the  matters  in  contro- 
versy, and  to  make  a  just  award,  according  to  the  best  of  their 
understanding."  Id.,  §  4. 

"  Such  oath  may  be  administered  by  any  judge  of  any  court 
of  record,  or  by  any  justice  of  the  peace,  or  by  any  commis- 
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sioner  of  deeds,  and  the  oaths  to  witnesses  and  other  persons 
examined  before  such  arbitrators,  may  be  administered  by  sucb 
arbitrators,  or  any  or  either  of  them."  Id.,  §  5,  as  amended  by 
Laws  1843,  ch.  187. 

"  Witnesses  may  be  compelled  to  appear  before  such  arbitra- 
tors, by  subpoenas,  to  be  issued  by  any  justice  of  the  peace,  in 
the  same  manuer  and  with  the  like  effect,  and  subject  to  the  same 
penalties  for  disobedience,  as  in  cases  of  trials  before  justices  of 
the  peace."  Id.,  §  6. 

"  All  the  arbitrators  must  meet  together,  and  hear  all  the  proofs 
and  allegations  of  the  parties ;  but  an  award  by  a  majority  of 
them  shall  be  valid,  unless  the  concurrence  of  all  the  arbitrators 
be  expressly  required  in  the  submission."  Id.,  §  7. 

The  submission,  and  who  may  submit.]  The  sections  of  the 
statute,  which  have  just  been  cited,  do  not,  in  any  manner,  abro- 
gate the  right  to  submit  matters  to  arbitration  by  a  parol  submis- 
sion. The  general  rule  is,  that  a  parol  submission  of  matters 
to  arbitrators  is  valid ;  and  it  is  only  when  the  parties  desire  to 
enforce  the  award  according  to  the  provisions  of  the  statute,  that 
a  submission  in  writing  is  important.  Diedriclc  v.  Bichley,  2  Hill, 
271;  and  see  Wood  v.  Auburn,  &c,  R.  R.,  4  Seld.,  160;  Robertson 
v.  McNiel,  12  Wend.,  578. 

Corporations  may  submit  demands  to  arbitration  in  the  same 
manner  as  individuals,  unless  there  is  something  in  their  charter 
or  some  statute  which  prohibits  them ;  and  the  submission  need 
not  be  under  the  corporate  seal ;  it  may  be  done  by  resolution. 
Brady  v.  Mayor,  &c,  of  BrooJclyn,  1  Barb.,  584. 

So,  a  submission  has  been  held  valid  where  it  was  made  by  the 
president  and  two  of  the  trustees  of  the  corporation,  where  all 
the  trustees  also  attended  before  the  arbitrators,  and  took  part  in 
the  controversy  as  witnesses.  Isaacs  v.  Beth  Hamedash  Soc,  1 
Hilt.,  469. 

Where  a  submission  is  made  by  an  agent,  without  authority, 
the  principal  may  ratify  the  act,  by  appearing  before  the  arbitra- 
tors, and  contesting  the  questions  heard  and  decided  by  them. 
Hays  v.  Hays,  23  Wend.,  366;  Diedriok  v.  Richley,  2  Hill,  271; 
and  see  Faviell  v.  Eastern  Counties  R.  R.,  2  Bxch.,  344.  If  an 
agent  enters  into  a  submission  to  arbitration  in  his  own  name,  he 
will  be  personally  bound  to  perform  the  award.  Smith  v.  Van 
Nostrand,  5  Hill,  419.  And  the  rule  is  the  same  when  there  is  a 
submission  by  one  person  for  himself,  and  on  behalf  of  others, 
for  whom  he  is  not  authorized  to  act.  I  b. 

The  guardian  of  an  infant  may  submit  claims  in  behalf  of  his 
ward  to  arbitrators,  and  the  award  will  bind  the  infant,  even 
after  he  attains  his  full  age.  Weed  v.  Ellis,  3  Oaines,  253.  As  to 
the  powers  of  partners  in  submitting  matters  to  arbitration,  see 
ante,  298. 

A  mere  general  authority  to  collect  claims,  or  even  to  compro- 
mise them,  does  not  of  itself  carry  with  it  the  power  to  submit 
such  claims  to  arbitration,  unless  the  power  arises  from  some 
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general  usage,  or  is  given  by  a  rule  of  court.  Alezandi  ia  Canal 
Co.  v.  Swann,  5  How.,  83;  Buckland  v.  Conway,  16  Mass.,  396; 
Henley  v.  Soper,  8  Barn.  &  Cress.,  16. 

But  where  claims  are  put  into  the  hands  of  an  attorney,  and 
put  into  suit  by  direction  of  the  owner,  the  attorney  has  power 
to  refer  or  arbitrate  the  cause.  Filmer  v.  Delber,  3  Taunt.,  486; 
Wilson  v.  Young,  9  Barr.,  101;  Holker  v.  Parker,  7  Oranch,  436; 
Talbot  v.  McGee,  4  T.  B.  Mon.,  377;  Jenkins  v.  Gillespie,  10  Sme. 
&  M.,  31 ;  Scarborough  v.  Reynolds,  12  Ala.,  252." 

An  agreement  to  refer  matters  in  dispute  to  arbitration,  will 
not  form  any  bar  to  an  action  subsequently  brought  upon  the 
same  matter,  even  though  the  arbitration  may  then  be  pending. 
Kill  v.  Hollister,  1  Wils.,  129 ;  Thompson  v.  Charnock,  8  Term, 
139;  Harris  v.  Reynolds,  7  Q.  B.,  71;  Haggart  y.  Morgan,  4 
Sandf.,  198 ;  S.  C,  1  Seld.,  422.  The  courts  cannot  be  ousted  of 
their  jurisdiction  by  any  such  agreements  of  the  parties.  Ib.h 

But,  although  such  an  agreement  will  not  bar  an  action  for  the 
claim,  yet  it  is  so  far  valid,  that  an  action  will  lie  for  its  breach. 
Livingston  v.  Ralli,  5  Ell.  &  Bla.,  132.  And  it  has  been  held 
that  an  agreement  that  the  amount  of  damages  recoverable  in 
an  action  at  law  shall  be  determined  by  arbitrators  before  the 
trial,  is  binding,  and  that  no  actiou  will  lie  until  such  arbitration 
is  had.  Avery  v.  Scott,  8  Exch.,  497;  S.  C,  5  H.  L.  Cas.,811. 

Wliat  questions  may  be  submitted.']  The  statute  expressly  declares 
that  claims  to  real  estate  shall  not  be  submitted  when  the  ques- 
tion involves  a  title  in  fee  or  for  life.  Ante,  1011,  §  2.  This  pro- 
hibition is  imperative,  and,  therefore,  a  submission  of  a  claim  to 
a  freehold  estate  in  real  property,  is  not  merely  voidable,  but  is 
absolutely  void,  and  incapable  of  ratification.  Wiles  v.  Peck,  12 
E.  P.  Smith,  42.  _. 

But  there  are  claims  relative  to  real  estate,  which  may  be  sub- 
mitted to  arbitration  by  the  express  language  of  the  statute. 
And,  among  others,  claims  and  controversies  relating  to  partition 
of  lands,  or  the  boundaries  of  lands,  or  the  admeasurement  of 
dower,  may  any  of  them  be  submitted  to  arbitration  for  deter- 
mination. Ante,  1011,  §  2.  The  statute  does  not  forbid  a  submis- 
sion of  claims  to  an  estate  in  lands,  unless  it  is  in  those  cases  in 
which  the  legal  title  is  in  controversy,  and  does  not  apply  when 
nothing  but  the  equitable  title  is  in  dispute.  Olcott  v.  Wood,  4 
Kern.,  32 ;  S.  C,  15  Barb.,  644. 

Where  there  is  a  controversy  between  adjoining  land-owners 
respecting  the  boundary  lines  of  their  farms,  such  questions  may 
be  submitted  to  arbitration.  Ante,  1011,  §  2  ;  Robertson  v.  McNiel, 
12  Wend.,  578. 

Disputes  between  partners  relative  to  the  partnership  property 
or  business,  may  be  submitted  to  arbitration.  Backus  v.  Fobes,  6 
E.  P.  Smith,  204.  And  where  a  submission  to  arbitrators  was 
made  to  determine  in  what  manner  the  assets  of  the  firm  should 
be  appropriated  for  the  payment  of  the  firm  debts,  and  the  sub- 
mission required  that  the  arbitrators  should  make  a  statement  of 

{a)  Note  518.        (b)  Note  519. 
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the  matters  and  accounts  between  the  parties  on  the  principle 
of  partnership ;  it  was  held  that  the  provision  did  not  require 
that  a  statement  of  the  partnership  affairs  should  be  incorporated 
into  the  award  and  made  a  part  of  it,  but  that  it  merely  pre- 
scribed the  principle  on  which  they  should  be  stated.  lb. 

It  will  be  observed  that  the  language  of  the  statute  is  very 
broad  indeed,  for  it  permits  any  matter  to  be  arbitrated  if  it 
might  be  the  subject  of  an  action  at  law,  or  a  suit  in  equity,  with 
certain  restrictions  as  to  real  estate.  Ante,  1011,  §.§  1,  2. 

It  extends  also  to  all  persons  except  infants,  married  women, 
and  persons  of  unsound  mind.  lb.  But  when  parties  consent  to 
arbitrate  matters  of  difference  between  them,  they  are  not  bound 
to  submit  all  their  difficulties  to  arbitration.  They  may  submit 
certain  particular  matters  for  adjudication  in  that  manner,  and 
adjust  or  settle  the  others  themselves,  or  leave  it  open  to  litiga- 
tion. And  so,  too,  they  may  submit  a  part  of  a  single  transac- 
tion to  arbitration ;  and  therefore  it  is  a  valid  submission  when 
but  a  single  item  of  an  account  is  thus  submitted.  McBride  v. 
Hagan,  1  Wend.,  326,  340. 

Form  and  construction  of  submission.]  If  the  parties  desire  to 
enforce  an  award  in  the  manner  prescribed  by  the  statute,  it  is 
necessary  that  the  submission  should  be  by  an  instrument  in 
writing.  Ante,  1011,  §  1.  But  in  all  other  cases  a  verbal  submis- 
sion is  as  valid  as  it  was  before  the  enactment  of  the  statute. 

One  of  the  most  usual  modes  of  submission  is  by  mutual  arbi- 
tration bonds  specifying  the  terms  of  the  submission,  the  matters 
submitted,  the  form  and  nature  of  the  award,  the  time  when 
that  is  to  be  made,  and  the  authority  to  enter  judgment  upon  the 
award,  if  that  is  intended.  In  short,  the  bonds  will  be  so  drawn 
as  to  express  the  intentions  of  the  parties,  which  is  all  the  law 
requires. 

Sometimes  a  submission  is  accompanied  by  the  execution  of 
promissory  notes  by  both  parties,  and  the  delivery  of  them  to  the 
arbitrators  with  directions  to  indorse  down  such  note  to  an 
amount  which  equals  the  sum  found  to  be  due  to  the  opposite 
party,  and  then  to  deliver  the  note  to  him  at  the  time  of  declar- 
ing off  the  award.  In  such  cases  each  party  executes  a  note 
equal  in  amount  to  the  sum  claimed  by  his  antagonist,  and  the 
note  is  then  so  indorsed  as  to  reduce  the  amount  due  upon  it  to 
the  sum  awarded  by  the  arbitrators.  A  note  thus  made,  and 
indorsed  by  the  arbitrators,  and  then  delivered  to  the  party  in 
whose  favor  the  award  is  made,  is  a  valid  instrument,  and  an 
action  may  be  maintained  upon  it.  Shephard  v.  Watirous,  3 
Oaines,  166 ;  Battey  v.  Button,  13  Johns.,  187.  And  so  a  mere 
oral  submission,  unaccompanied  by  any  writings  whatever,  is 
entirely  valid,  unless  the  dispute  relates  to  a  matter  of  real 
estate ;  though  it  is  always  best  to  reduce  such  agreements  to 
writing,  so  as  to  avoid  those  disputes  which  almost  invariably 
grow  out  of  mistakes  honestly  made,  or  arising  from  those  fraudu- 
lent claims  which  an  unscrupulous  party  can  make. 
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It  is  not  necessary  that  there  should  be  an  express  agreement 
to  abide  by  an  award  made,  for  the  law  will  imply  this,  from  the 
fact  of  submission  itself.  Valentine  v.  Valentine,  2  Barb.  Oh.,  430, 
437.  Where,  by  the  terms  of  arbitration  bonds,  the  parties  sub- 
mitted all  demands,  this  was  held  to  include  all  questions  con- 
cerning real  as  well  as  personal  estate.  Byers  v.  Van  Deusen,  5 
Wend.,  268  ;  Sellick  v.  Addams,  15  Johns.,  197.  Such  a  submis- 
sion includes  a  claim  for  a  fraud  in  the  sale  of  real  estate.  Be 
Long  v.  Stanton,  9  Johns.,  38. 

A  submission  of  "  ail  the  demands  which  either  of  the  parties 
has  against  the  other,"  is  sufficient  to  prevent  either  party  from 
subsequently  maintaining  an  action  for  any  demand  which  was 
in  existence  at  the  time  of  such  submission,  even  though  the 
party  omitted,  by  mistake,  to  bring  or  present  the  claim  to 
the  arbitrators.  Wheeler  v.  Van  Houten,  12  Johns.,  311 ;  Owen  v. 
Boerum,  23  Barb.,  187 ;  Fidler  v.  Cooper,  19  Wend.,  285.  But, 
where  it  is  shown  that  the  subject  of  the  action  was  not  a  matter 
in  difference  at  the  time  of  the  submission,  and  that  the  claim 
was  not  submitted  to  the  arbitrators,  the  action  will  not  be  barred 
by  the  award  made  in  pursuance  of  such  submission.  Eavee  v. 
Farmer,  4  Term,  146  ;  Golighily  v.  Jellicoe,  Id.,  note  a.  In  the 
last  case,  Lord  Mansfield  said:  "The  only  question  is,  whether 
a  submission  of  all  matters  in  difference  is  a  submission  of  matters 
not  in  difference ;"  and  the  court  ordered  judgment  in  favor  of  the 
plaintiff.  And  see  Fidler  v.  Cooper,  19  Wend.,  288. 

It  must  be  remembered,  however,  that  these  remarks  apply  to 
those  cases  only  in  which  the  submission  does  not,  in  terms  or  its 
legal  scope,  include  the  demand  ;  for,  if  the  submission  is  broad 
enough  to  include  it,  parol  evidence  will  not  be  admissible  to 
show  that  the  claim  was  not  intended  to  be  included  or  submit- 
ted. Wheeler  v.  Van  Houten,  12  Johns.,  311 ;  De  Long  v.  Stanton, 
9  Johns.,  38. 

Where  there  is  a  general  submission  by  partners,  of  all  accounts, 
dealings,  controversies,  demands,  &c,  as  well  individually  as  part- 
nership concerns  and  transactions,  an  award  which  gives  the  joint 
property  to  one  of  the  partners,  and  directs  him  to  pay  a  sum  in 
gross  to  the  other  partner,  and  also  to  discharge  and  satisfy  the 
debts  owing  by  the  firm,  is  valid,  and  will  be  supported,  in 
the  absence  of  any  evidence  showing  that  the  arbitrators  have 
decided  matters  not  in  dispute  between  the  parties.  Byers  v.  Van 
Deusen,  5  Wend.,  268. 

A  submission  by  several  persons  of  all  matters  in  difference 
between  them  imports  a  submission  of  all  matters  that  either 
of  them  had  against  the  other,  jointly  or  severally;  and,  there- 
fore, a  submission  by  two  parties  on  one  side,  and  one  on  the 
other,  includes  not  only  the  joint  demands  of  the  two,  but  also 
their  individual  demands  against  the  opposite  party ;  and  if  an 
award  is  made  in  pursuance  of  such  submission,  the  award  will 
be  a  bar  to  an  action  by  one  of  the  joint  obligors  against  the 
other  party.  Fidler  v.  Cooper,  19  Wend.,  285. 
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But  where  there  are  several  persons  who  make  a  special  sub- 
mission, the  award  will  not  be  conclusive  as  to  anything  but  the 
matters  submitted;  and,  therefore,  where  three  partners  submit- 
ted to  arbitrators  the  power  to  determine  upon  what  terms  the 
partnership  should  be  dissolved,  it  was  held  that  their  award  did 
not  bar  a  right  of  action  by  one  of  the  partners  against  the  other 
two,  on  a  note  given  by  them  to  the  other  during  the  partner- 
ship, where  there  was  no  evidence  that  it  was  given  for  a  part- 
nership transaction,  and  where  it  was  shown  that  such  note  was 
not  presented  to  the  arbitrators,  or  passed  upon  by  them.  Harris 
v.  Wilson,  1  Wend.,  511. 

Where  several  persons  submit  all  claims  and  differences  arising 
oat  of  a  mercantile  partnership,  for  the  purpose  of  obtaining  a 
final  settlement  of  all  matters  and  differences  between  them,  the 
award  made  will  be  sustained,  although  the  arbitrators  open  an 
account  which  had  been  settled  for  twenty-three  years,  and  not- 
withstanding objections  were  made  thereto  on  the  hearing.  Emmet 
v.  Soyt,  17  Wend.,  410.  The  submission  in  such  a  case  is  broad 
enough  to  include  such  an  account;  and  it  is  discretionary  with 
the  arbitrators  whether  they  will  allow  the  account  to  be  opened. 

n. 

A  submission  in  writing  to  arbitrators  to  hear  evidence  in 
relation  to  a  specified  lease,  "to  the  end  that  all  matters  in  con- 
troversy in  that  behalf,  between  the  parties,  should  be  finally 
concluded,"  &c,  shows  an  intention,  on  the  part  of  the  parties, 
to  submit  to  the  arbitrators  all  matters  pertaining  to  the  lease,  or 
that  might  arise  out  of  it,  and  the  award  was  held  valid,  although 
it  included  rent  not  then  due,  as  well  as  damages  which  might 
subsequently  accrue  in  relation  to  such  lease.  French  v.  New,  20 
Barb.,  481 ;  8.  C,  reversed,  1  Tiff.,  147.a 

So  a  submission  of  the  accounts  between  two  parties,  "  and  of 
the  claims  of  each  upon  the  other,"  embraces  claims  made  by  one 
of  the  parties  against  the  other  for  a  wrongful  dispossession  of 
the  former  from  certain  demised  premises,  and  for  the  wrongful 
conversion  of  certain  personal  property  thereon,  where  such  per- 
sonal property  might  be  regarded  in  either  of  two  aspects — first, 
as  a  claim  for  an  account  for  the  value  of  its  proceeds ;~  or,  second, 
as  a  charge  for  a  tortious  conversion.  Owen  v.  Boerum,  23 
Barb.,  187. 

Revocation.]  By  the  rules  of  the  common  law,  either  party 
might  revoke  his  submission  to  arbitration  at  any  time  before  the 
award  was  actually  made.  Allen  v.  Watson,  16  Johns.,  205 ;  Milne 
v.  GraPrix,  7  Bast,  608 ;  Green  v.  Pole,  6  Bing.,  443 ;  Warburton 
v.  Storr,  4  Barn.  &  Cress.,  103 ;  Marsh  v.  Packer,  20  Vt.,  198 ; 
Cuwtis  v.  Barnes,  30  Barb.,  225. 

If  the  arbitration  is  founded  upon  the  statute,  by  a  submission 
in  writing,  with  a  provision  for  entering  a  judgment  thereon,  it  is 
clear  that  there  can  be  no  revocation  by  either  party  unless  it 
is  done  before  the  cause  is  finally  submitted  to  the  arbitrator  foi 
decision.  3  R.  S.,  858,  §  23,  5th  ed. 

(o)  Note  520. 
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It  has  been  held  that  this  provision  is  applicable  to  all  arbitra- 
tions, whether  submitted  under  the  statute  or  at  the  common  law, 
and  therefore,  that  there  could  be  no  revocatiou  by  either  party 
after  the  final  submission  of  the  cause  for  the  decision  of  the  arbi- 
trator. Bloomer  v.  Sherman,  5  Paige,  575 ;  Bank  of  Monroe  v 
Widner,  11  Paige,  529. 

But  the  balance  of  authority  declares  that  a  mere  parol  sub- 
mission, not  in  writing,  is  a  mere  common  law  arbitration,  and 
that  in  such  cases  the  common  law  rules  prevail,  and  that  either 
party  may  revoke  his  submission  at  any  time  before  the  award 
is  actually  made.  Cope  v.  Gilbert,  4  Denio,  347 ;  Wells  v.  Lain, 
15  Wend.,  99,  104,  105 ;  French  v.  New,  20  Barb.,  481,  486. 

And  there  may  be  a  written  submission  which  will  be  regarded 
as  one  at  common  law  instead  of  a  statutory  arbitration.  If  the 
submission  is  in  writing,  but  it  does  not  provide  for  the  entry  of 
a  judgment  in  the  manner  provided  by  the  statute,  it  will  be 
regarded  as  a  common  law  submission,  and  not  one  under  the 
statute.  French  v.  Neiv ,  20  Barb.,  482  ;*  Wells  v.  Lain,  15  Wend., 
99. 

A  mutual  agreement  between  parties  to  submit  their  matters 
in  difference  to  arbitration  is  a  valid  contract ;  and  the  mutual 
promises  form  a  sufficient  legal  consideration  to  sustain  an  action. 
Ante,  97.  If  either  party  revokes  the  submission,  he  will  be 
liable  to  an  action  for  the  breach  of  his  contract,  and  will  be  sub- 
ject to  the  payment  of  the  damages  sustained  by  the  opposite 
party.  Curtis  v.  Barnes,  30  Barb.,  225.  The  expenses  paid  for 
witnesses,  and  all  other  costs  and  damages  incurred  in  preparing 
for  the  arbitration,  are  proper  items  of  damages.  lb.;  and  see 
Allen  v.  Watson,  16  Johns.,  205. 

The  manner  of  revoking  the  submission  depends  materially 
upon  the  form  in  which  the  submission  itself  was  made.  If  the 
submission  is  by  parol,  the  revocation  may  be  by  parol ;  but  if 
the  submission  is  in  writing,  or  under  seal,  then  the  revocation 
must  be  in  writing,  or  under  seal,  as  the  case  may  require.  And 
where  the  submission  is  under  seal,  a  parol  revocation  is  a  nullity. 
Van  Antwerp  v.  Stewart,  8  Johns.,  125.  And  where  a  submission 
is  under  seal,  a  claim  included  within  it  cannot  be  withdrawn,  by 
parol,  at  the  hearing,  so  as  to  prevent  the  award  from  operating 
as  a  bar  to  a  subsequent  action  for  the  recovery  of  the  claim  so 
withdrawn.  Howard  v.  Cooper,  1  Hill,  44. 

Where  the  submission  is  by  one  party  on  one  side,  and  by  two 
on  the  other,  one  of  the  two  cannot  revoke  the  submission  with- 
out the  other,  for  the  authority  being  jointly  given,  it  must  be 
jointly  taken  away.  Robertson  v.  McNiel,  12  Wend.,  578,  582. 

There  may  be  a  valid  conditional  revocation ;  and  where  there 
was  a  submission  to  three  arbitrators,  one  of  whom  refused  to 
serve  as  such,  upon  which  one  of  the  parties  gave  notice  to  the 
other  and  to  the  other  two  arbitrators  that  he  revoked  the  sub- 
mission, unless  such  third  arbitrator  should  serve,  which  he  still 
refused  to  do,  it  was  held  that  this  was  a  valid  revocation  of  the 

-rrr  128      *  -S.  C,  reversed,  1  Tiff.,  147.     Note  520. 
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entire  submission.  Orofoot  v.  Allen,  2  Wend.,  494.  The  revoca 
fcion  need  not  be  expressed  in  any  particular  phraseology,  or 
according  to  any  given  form.  If  the  instrument  shows  clearly 
on  its  face  that  there  is  an  intention  to  revoke  the  submission, 
that  will  be  sufficient,  even  tbough  the  instrument  does  not 
declare,  in  terms,  that  the  submission  is  revoked.  Frets  v.  Frets, 
1  Cow.,  335,  341. 

A  revocation  of  the  submission  will  not  be  effectual  until 
notice  thereof  is  given  to  the  arbitrators  and  the  opposite  party. 
If  the  submission  is  a  parol  one,  a  mere  declaration  in  general 
terms  of  such  revocation,  in  the  presence  of  the  arbitrators  and 
of  the  opposite  party,  would  be  entirely  sufficient  to  revoke  the 
submission  and  to  deprive  the  arbitrators  of  any  legal  power  to 
proceed  with  the  matter. 

Umpires.']  The  term  umpire  is  sometimes  applied  to  a  single 
arbitrator,  chosen  by  the  parties  themselves,  though  this  is  not 
the  usual  signification  of  the  word.  Generally,  an  umpire  is 
understood  to  be  a  person  to  whom  is  referred  the  final  decision 
of  a  matter  which  has  been  submitted  to  arbitrators,  in  the 
event  of  their  ultimate  disagreement  or  failure  to  decide  the  mat- 
ters submitted  to  them.  Sometimes  the  umpire  is  named  in  the 
submission  ;  but,  more  generally,  the  submission  merely  provides 
that  he  shall  be  appointed  by  the  arbitrators. 

There  is  a  wide  difference  between  the  powers  and  authority  of 
an  umpire,  and  those  of  one  person  chosen  to  act  as  an  arbitrator 
to  act  with  other  persons  also  named  as  arbitrators.  Where  an 
umpire  has  been  duly  appointed,  and,  in  consequence  of  a  disa- 
greement of  the  arbitrators,  has  entered  upon  the  performance  of 
his  duties,  the  authority  to  make  a  final  decision  on  all  the  mat- 
ters embraced  in  the  submission,  is  vested  exclusively  in  him ; 
the  original  powers  of  the  arbitrators  have  ceased  to  exist.  He 
is  not  bound  to  meet  with  them  or  to  consult  them  at  all ;  and, 
although  he  may  permit  them,  or  one  of  them,  to  sign  his  award, 
it  is  only  as  his  act  and  decision  that  it  has,  or  can  have  any 
validity.  Lyan  v.  Blossom,  4  Duer,  318,  324,  325. 

Where  arbitrators  are  authorized  by  the  submission  to  select  an 
umpire,  to  decide  in  case  of  their  disagreement,  they  may  nomi- 
nate the  umpire  immediately,  and  without  waiting  until  a  disa- 
greement has  arisen  between  them  ;  and  it  is  said  to  be  the  fairest 
way  of  choosing  an  umpire.  Mayor  of  N.  Y.  v.  Butler,  1  Barb., 
325  ;  Butler  v.  Mayor  of  N.  Y.,  1  Hill,  489,  493  ;  Van  Cortlandt 
v.  Underhill,  17  Johns.,  405. 

In  a  common  law  arbitration,  where  the  submission  is  by  parol, 
the  appointment  of  the  umpire  may  also  be  by  parol.  Ehnendorf 
v.  Harris,  5  Wend.,  516  ;  8.  C,  23  Wend.,  628.  But  when  the 
submission  is  in  writing,  and  it  is  provided  that  the  submission 
shall  be  made  a  rule  of  court,  the  umpire  cannot  be  appointed  by 
parol ;  though,  if  the  umpire  who  is  appointed  by  parol,  sits  with 
the  arbitrators,  and  they  all  hear  the  evidence  together,  and  all 
unite  in  making  the  award,  this  will  be  sufficient  evidence  of  the 
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appointment,  unless  the  submission  requires  the  appointment  of 
an  umpire  previous  to  entering  upon  the  hearing.  Tb. 

Where  the  submission  provides  that  if  the  arbitrators  do  not 
make  an  award  within  a  limited  time,  the  umpire  shall  then  act, 
this  is  sufficient  to  authorize  the  umpire  to  act  after  the  expira- 
tion of  the  time  limited,  although  the  arbitrators  omitted  to  act 
within  that  time,  and  therefore  there  could  not  be  a  disagreement 
between  them.  In  such  a  case  the  authority  of  the  umpire  to  act 
is  founded  upon  the  omission  of  the  arbitrators  to  make  their 
award  within  the  time  limited.  McKinstry  v.  Solomons,  2  Johns., 
57,  60 ;  S.  G.,  13  Id.,  27. 

Hearing,  and  proceedings  thereon.]  It  is  a  fundamental  rule  in 
every  proceeding  or  transaction  in  the  nature  of  a  judicial  hear- 
ing or  trial,  that  the  parties  shall  have  an  opportunity  of  being 
heard  by  giving  evidence  and  the  arguments  of  counsel.  And 
if  arbitrators  proceed  to  make  an  award  without  giving  the  party 
against  whom  the  award  is  made,  any  notice  of  the  proceedings 
on  the  hearing  under  the  submission,  such  award  will  be  void, 
and  no  action  can  be  maintained  upon  it.  JElmendorf  v.  Harris, 
23  Wend.,  628,  632 ;  Peters  v.  Newkirk,  6  Oow.,  103. 

Notice  of  the  time  and  place  of  hearing  is  essential  to  the 
validity  of  any  award,  unless  the  parties  expressly  and  clearly 
agree  to  waive  such  notice,  or  unless  such  waiver  is  clearly  to  be 
implied  from  the  submission.  lb.;  Collins  v.  Yanderbilt,  8  Bosw., 
313. 

An  award  is  entirely  void  if  made  without  the  appointment  of 
a  time  and  place  for  the  hearing  of  the  parties,  and  without  notice 
to  them,  and  an  opportunity  for  them  to  be  present  with  their 
witnesses,  and  of  being  heard  before  the  arbitrators.  Jordan  v. 
Hyatt,  3  Barb.,  275,  283,  284. 

There  is  no  legal  rule  declaring  what  is  a  sufficient  notice  of 
hearing,  and  that  matter  is  left  to  the  sound  discretion  of  the 
arbitrators.  Elmendorf  v.  Harris,  23  Wend.,  628.  But  such  dis- 
cretion must  be  so  exercised  as  to  accomplish  the  object  in  view, 
which  is  a  full  and  fair  hearing  of  all  parties. 

The  arbitrators  ought  to  be  sworn  before  hearing  the  case, 
where  the  submission  is  under  the  statute,  but  the  parties  may 
waive  the  oath,  either  by  express  agreement,  or  by  going  on  with 
the  proceedings  without  objection  on  that  account,  and  the  arbi- 
trators will  have  jurisdiction  precisely  as  though  they  had  been 
regularly  sworn.  Howard  v.  Sexton,  1  Denio,  440 ;  Browning  v. 
Wheeler,  24  Wend.,  258. 

And  where  the  submission  does  not  provide  for  the  entry  of  a 
judgment  on  the  award,  which,  as  we  have  seen,  ante,  1014,  makes 
it  a  mere  common  law  submission,  the  parties  may  waive  the 
administration  of  an  oath  to  the  arbitrators,  and  the  award  will 
be  valid.  Howard  v.  Sexton,  4  Oomst.,  157.  Where  the  submis- 
sion is  under  the  statute,  the  arbitrators  have  power  to  swear  the 
witnesses  examined  before  them  on  the  hearing.  Ante,  1011,  §  5. 
But  where  the  submission  is  not  under  the  statute,  but  is  a  com- 
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mon  law  arbitration,  the  arbitrators  have  no  power  to  administer 
oaths  to  the  witnesses.  People  v.  Townsend,  5  How.,  315 ;  Cope  v. 
Gilbert,  4  Denio,  347,  348. 

Where  a  witness  is  once  regularly  sworn,  that  will  be  sufficient, 
even  though  he  may  be  examined  at  several  different  times  at 
different  hearings ;  and  the  rule  is  the  same  in  case  of  an  enlarge- 
ment of  the  time  for  making  the  award,  and  a  hearing  after  such 
extension  of  time.  Bullock  v.  Koon,  9  Oow.,  30 ;  8.  C,  4  Wend., 
531.  So,  too,  witnesses  may  be  examined  without  any  oath 
whatever,  if  the  witness  is  examined  without  any  objection  at 
the  hearing  on  account  of  the  want  of  an  oath.  Biggs  v.  Hansell, 
16  0.  B.,  562.  And,  in  such  a  case,  the  award  will  be  as  valid  as 
though  the  witnesses  had  been  regularly  sworn.  lb. 

The  arbitrators  must  be  careful  to  complete  the  proceedings 
on  the  hearing  before  the  expiration  of  the  time  limited  for  mak- 
ing their  award.  A  bond  of  submission  provided  that  the  award 
must  be  in  writing,  and  be  ready  for  delivery  on  the  first  day  of 
January  following,  1848.  The  time  for  the  delivery  was  extended 
from  time  to  time  until  the  first  day  of  June,  1850,  when  it  was 
agreed  that  "the  time  for  the  parties  to  close  their  arguments, 
on  the  arbitration  under  the  annexed  bond,  is  hereby  extended 
to  the  twelfth  day  of  June  instant,  and  the  time  for  the  arbi- 
trators to  make  and  deliver  their  award,  on  said  bond,  is  hereby 
extended  to  the  first  Monday  of  July  next." 

At  a  meeting  of  the  arbitrators  on  the  seventh  day  of  June, 
it  was  agreed,  by  the  respective  parties,  that  both  parties  should 
close  their  arguments  on  the  fourteenth  day  of  June.  The 
counsel  of  one  of  the  parties  summed  up  on  the  fourteenth  of 
June  specified,  and  the  arbitrators  then  adjourned  the  hearing 
until  the  nineteenth  of  June,  and  then  heard  the  counsel  for  the 
other  party  sum  up,  but  against  the  objection  of  the  opposite 
party,  made  at  the  proper  time,  and  it  was  held  that  the  arbitra- 
tors had  exceeded  their  powers,  and  that  the  award  was  void. 
Cole  v.  Blunt,  2  Bosw.,  116.  The  agreement  of  the  parties  as  to 
the  time  when  the  summing  up  should  be  completed,  pre- 
scribed a  limit  to  the  powers  of  the  arbitrators  in  that  respect,  and 
when  they  heard  the  argument  on  the  nineteenth  of  June,  they 
transcended  their  authority,  and  their  award  was  void,  however 
just  it  might  be  upon  principle.  lb. 

Where  arbitrators  hear  the  statements  of  witnesses,  in  the 
presence  of  one  party,  but  in  the  absence  of  the  other,  who  had 
no  notice  of  the  hearing  or  examination,  the  award  will  be  invalid 
and  void  as  to  the  absent  party.  Knowlton  v.  MioMes,  29  Barb., 
465;  Walker  v.  Frobislier,  6  Ves.,  Jr.,  70;  Pepper  v.  Gorham,  4 
J.  B.  Moore,  148;  Matson  v.  Trower,  1  R.  &  M.,  17.  For  the 
purpose  of  invalidating  the  award,  it  is  not  necessary  to  show 
that  the  arbitrators  acted  corruptly,  or  that  they  intentionally 
violated  their  duty.  lb. 

Award,  when  to  be  made.']  Where  no  time  is  limited  for  making 
an  award,  the  arbitrators  may  make  it  any  time,  and  it  will  be 
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valid.  Nichols  v.  Rensselaer  Co.  Mut.  Ins.  Co.,  22  Wend.,  126. 
Where  arbitration  bonds  limit  the  time  within  which  the  award 
must  be  made,  there  may  be  a  valid  enlargement  or  extension  of 
the  time  by  a  written  sealed  agreement  between  the  parties. 
Freeman  v.  Adams,  9  Johns.,  115. 

And  it  has  been  held  that,  where  there  is  a  submission  by 
mutual  bonds,  and  a  time  specified  in  the  bonds  within  which 
the  award  is  to  be  made,  there  may  still  be  a  valid  extension  of 
the  time  by  a  written  unsealed  agreement  between  the  parties, 
Bloomer  v.  Sherman,  5  Paige,  575.  So,  too,  it  has  been  held  that 
where  there  was  an  unauthorized  extension  of  the  time  for  the 
hearing,  and  the  parties  afterwards  voluntarily  proceed  with 
the  hearing,  by  swearing  witnesses,  or  taking  part  in  the  pro- 
ceedings, this  will  be  a  waiver  of  the  objection.  In  re  Hick,  8 
Taunt.,  694. 

But  where  the  arbitrators  enlarge  or  exteud  the  time  against 
the  wishes  and  under  the  objection  of  the  parties,  or  either  of 
them,  the  award  subsequently  made  will  be  void  as  to  the  object- 
ing party.  Cole  v.  Blunt,  2  Bosw.,  116;  Mason  v.  Wallis,  10  Barn. 
&  Cress.,  107.  An  award  is  in  the  nature  of  a  judicial  act,  and, 
therefore,  it  will  be  void  if  made  and  published  on  Sunday. 
Story  v.  Elliot,  8  Cow.,  27. 

Award,  by  whom  made.]  If  the  submission  is  made  under  the 
provisions  of  the  statute,  an  award  may  be  made  by  a  majority 
of  the  arbitrators,  unless  the  submission  requires  a  concurrence  of 
all  the  arbitrators.  Ante,  1012,  §  7.  And  where  a  cause  is  sub- 
mitted, under  the  statute,  to  three  arbitrators,  who  hear  the  proofs 
and  arguments  of  the  parties,  and  the  cause  is  finally  submitted 
to  them  for  decision,  and  they  adjourn  to  a  specified  time  for  the 
purpose  of  making  their  award,  the  absence  of  one  of  the  arbi- 
trators at  that  time,  will  not  affect  the  right  of  the  other  two 
arbitrators  to  proceed  and  make  a  valid  award.  Schults  v.  Halsey, 
3  Sandf.,  405.  An<Mt  will  not  make  any  difference  what  caused 
the  third  arbitrator  to  remain  away  ;  whether  it  was  because  he 
believed  the  submission  revoked,  or  because  he  dissented  from 
the  views  of  the  majority  of  his  associates.  lb. 

It  is  only  in  cases  of  submission  under  the  statute,  that  a 
majority  can  make  a  valid  award,  in  the  absence  of  an  agreement 
or  stipulation  between  the  parties,  permitting  that  to  be  done. 
Under  a  common  law  submission  to  several  persons,  all  of  them 
inus't  join  in  making  the  award,  or  it  will  be  void,  unless  it  is 
expressly  provided  in  the  submission,  that  a  less  number  may 
make  the  award.  Green  v.  Miller,  6  Johns.,  39  ;  Cope  v.  Gilbert,  4 
Denio,  347.  In  the  case  last  cited,  there  was  a  parol  submission 
to  three  arbitrators.  Two  of  them  agreed  on  an  award,  but  the 
third  refused  to  join  in  it,  and  in  action  upon  the  award  made  by 
such  majority,  it  was  held  void,  for  the  reason  that  it  was  not 
valid  under  the  provisions  of  the  statute,  because  the  submission 
was  not  in  writing ;  nor  good  at  common  law,  because  only  two 
concurred  in  the  award.a 

(a)  Notb  621. 
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Where  the  submission  provides  that  the  decision  of  "  a  majo 
rity"  of  the  arbitrators  shall  be  binding,  and  the  bond  provides 
that  the  award  shall  be  subscribed  "  by  the  said  arbitrators,"  the 
submission  and  the  bond  will  be  construed  together,  and  an 
award  made  by  a  majority  of  the  arbitrators  will  be  valid.  Isaacs 
v.  Beth  Hamedash  Soc,  1  Hilt.,  469. 

Where  two  arbitrators  are  appointed,  and  clothed  with  power 
to  select  a  third  one,  and  the  decision  of  a  majority  is  to  be  bind- 
ing, a  decision  by  a  majority  of  them  will  be  valid,  and  an  award 
made  by  them  binding,  notwithstanding  the  fact  that  the  first 
two  appointed  agree  with  the  third  one  that  his  decision  shall  be 
binding,  provided  that  agreement  is  abandoned,  and  all  of  the 
arbitrators  in  good  faith  exercise  their  own  judgment  upon  the 
matters  submitted.  Haff  v.  Blossom,  5  Bosw.,  559. 

Under  a  common  law  submission  to  two  arbitrators,  who  were 
authorized  to  choose  a  third  one  in  case  of  a  disagreement  be- 
tween them,  if  such  third  arbitrator  is  chosen,  an  award  made 
by  any  two  of  them  will  be  valid,  although  the  third  one  may 
dissent  and  refuse  to  sign  the  award.  Battey  v.  Button,  13  Johns., 
187.  Such  a  mode  of  submission  necessarily  implies  an  autho- 
rity to  two  to  make  the  award.  lb. 

The  signing  of  an  award  is  of  itself  an  actual  concurrence  in 
it ;  and  an  arbitrator  who  has  signed  an  award  cannot  be  per- 
mitted to  contradict  his  act,  and  say  he  did  not  concur.  Campbell 
v.  Western,  3  Paige,  124. 

It  is  no  defense  to  an  action  upon  an  award  made  by  three 
arbitrators,  to  show  that  after  the  award  was  published  one  of 
the  three  dissented,  if  the  case  is  one  in  which  two  might  make 
a  valid  award.  W insMp  v.  Jewett,  1  Barb.  Oh.,  173.  But  if  arbi- 
trators, who  are  appointed  by  an  arbitration  bond,  decline  to  act, 
and  resign  their  authority,  which  is  accepted  by  the  parties,  any 
award  subsequently  made  by  such  arbitrators  will  be  void ;  and 
in  an  action  upon  such  an  award,  parol  evidence  is  admissible  to 
show  such  resignation  and  acceptance  for  the  purpose  of  showing 
the  invalidity  of  the  award.  Belyea  v.  Ramsay,  2  Wend.,  602. 
And  such  facts  constitute  a  bar  to  an  action  upon  the  award.  lb. 

Requisites  of  an  award.']  It  is  indispensable  to  the  validity  of 
an  award  that  it  conforms  to  the  terms  of  the  submission.  And 
for  that  reason  the  award  ought  never  to  include  any  matters 
but  those  submitted  by  the  parties  for  adjudication,  for  if  it 
embraces  matters  not  included  in  the  submission,  it  will,*as  a 
general  rule,  invalidate  the  entire  award.  Hill  v.  Thorn,  2  Mod., 
309 ;  JDoyley  v.  Burton,  Ld.  Raym.,  533 ;  Bonner  v.  Liddell,  1 
Brod.  &  B.,  80 ;  Culver  v.  Ashley,  17  Pick.,  98 ;  In  re  Williams, 
4  Denio,  194 ;  Pratt  v.  HacTcett,  6  Johns.,  14. 

If,  however,  the  portion  of  the  award  which  exceeds  the  sub- 
mission can  be  separated  from  the  rest  without  affecting  the 
merits  of  the  award,  it?  may  be  rejected  as  surplusage,  and  the 
rest  will  stand ;  otherwise  the  whole  is  void.  McBride  v.  Hagan 
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1  "Wend.,  326 ;  Martin  v.  Williams,  13  Johns.,  264 ;  Cox  v.  Jag- 
ger,  2  Oow.,  638 ;  Gomez  v.  Garr,  6  Wend.,  583 ;  9  Id.,  649. 

The  award  should  not  only  be  limited  to  the  matters  submit- 
ted; but  it  ought  also  to  relate  solely  to  the  parties  to  the 
submission.  And,  therefore,  an  award  does  not  bind  or  affect 
strangers  to  the  submission ;  and  if  an  award  requires  a  stranger 
to  do  any  act,  it  will  be  void  not  only  as  to  him,  but  it  will  also 
be  void  as  to  the  parties,  if  the  unauthorized  part  of  the  award 
cannot  be  severed  from  the  rest.  Philips  v.  Knightley,  2  Strange, 
903;  Martin  v.  Williams,  13  Johns.,  264;  Turner  v.  Swainson,  1 
Mees.  &  Wels.,  572.  But  an  award  directing  one  party  and  others 
to  convey  certain  premises  to  the  other,  or  that  he  alone  should 
pay  a  certain  sum  in  money,  is  not  invalid  as  to  the  last  part. 
Thornton  v.  Carson,  7  Oranch,  596.  An  award  that  one  party 
shall  cause  a  stranger  to  do  a  certain  act,  as  to  deliver  possession 
of  land,  is  void.  Martin  v.  Williams,  13  Johns.,  264.  So  an 
award  is  void  if  it  requires  the  party  should  make  a  payment  of 
money,  or  do  any  similar  act  to  a  stranger.  Bretton  v.  Prat,  Oro. 
Eliz.,  758;  Adams  v.  Statham,  2  Lev.,  235;  In  re  Laing  and  Todd, 
13  0.  B.,  276. 

But  if  the  stranger  is  mentioned  in  the  award  as  a  mere  agent 
of  one  of  the  parties,  which  he  actually  is,  or  as  trustee,  or  as  in 
any  way  paying  for,  or  receiving  for  one  of  the  parties,  this  does 
not  invalidate  the  award.  BirdY.  Bird,  Salk.,  74;  Bedam  v.  Clerk- 
son,  Ld.  Raym.,  123;  Snook  v.  Hellyer,  2  Chit.,  43. 

An  award  ought  to  be  complete,  and  include  and  decide  all  the 
questions  or  matters  specified  in  the  submission.  And  if  an 
award  does  not  embrace  all  the  matters  within  the  submission 
which  were  brought  to  the  notice  of  the  arbitrators,  it  is  alto- 
gether void.  Houston  v.  Pollard,  9  Mete,  164;  Moore  v.  CocTecroft, 
4  Duer,  133;  Wright  v.  Wright,  5  Oow.,  197.  But  where  a  party 
objects  to  an  award,  on  the  ground  that  it  does  not  embrace  all 
of  the  matters  submitted,  it  will  be  a  good  answer  to  the  objec- 
tion, to  show  that  such  party  himself  withheld  the  question  from 
the  arbitrators.  Page  v.  Foster,  7  N.  H.,  392 ;  Smith  v.  Johnson, 
15  East,  213. 

If  it  does  not  appear  that  anything  was  in  dispute  in  regard 
to  the  claims,  beside  what  is  comprehended  in  the  award,  or  if 
the  award  necessarily  includes  every  such  claim  and  decides  upon 
it,  it  is  enough;  and  it  is  no  objection  that  the  submission  shows 
that  'the  parties  were  at  liberty  to  bring  forward  claims  not 
specified.  Jackson  v.  Ambler,  14  Johns.,  96.  And  arbitrators  are 
presumed  to  have  acted  upon  all  matters  submitted  to  them, 
until  the  contrary  is  shown.  Emery  v.  Hitchcock,  12  Wend.,  156; 
Parsons  v.  Aldrich,  6  1ST.  H.,  264.  But  see  King  v.  Bowen,  8  Mees. 
&  Wels.,  625. 

Mutuality.']  An  award,  to  be  mutual,  need  not  be  equal ;  nor 
is  it  necessary  that  the  same  acts,  in  the  same  unqualified  man- 
ner, should  be  awarded  on  each  side,  to  render  the  award  mutual  • 
if  it  puts  a  final  end  to  the  controversy  and  awards  mutual  releases 
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it  is  mutual.  Munro  v.  Alaire,  2  Caines,  320.  And  it  is  no 
objection  to  the  award,  that  one  party  is  required  to  perform 
on  his  part,  before  the  other  party  is  to  execute  a  release,  when 
other  things  are  awarded  to  be  done  by  the  latter,  independently 
of  the  release.  lb.  Where  a  guardian  submits  a  claim,  made  by 
his  ward,  tb  arbitration,  and  an  award  is  made  thereon,  such 
award  is  a  compliance  with  the  rule  as  to  mutuality,  and  bars  the 
infant's  action  upon  the  original  cause  of  action.  Weed  v.  Ellis,  3 
Caines,  253.  So  an  award  which  orders  the  payment  of  a  sum  of 
money,  for  an  alleged  trespass,  carries  on  its  face  the  evidence 
of  mutuality,  because  the  award  will  be  held  to  be  a  satisfac- 
tion of  the  matters  submitted.  Purdy  v.  Delavan,  1  Caines,  304. 

So,  where  a  submission  of  a  partnership  matter  to  arbitration 
is  executed  by  one  of  three  partners,  in  the  name  of  the  firm,  with 
the  assent  of  an  other  partner,  but  without  the  knowledge  or 
approval  of  the  third,  the  award,  although  invalid  as  to  the  firm, 
is  binding  upon  the  partner  executing  the  submission,  and  upon 
the  one  assenting  to  it.  Harrington  v.  Higham,  15  Barb.,  524. 
The  award  is  also  valid,  as  to  the  opposite  party  to  the  submis- 
sion ;  and  there  is,  therefore,  no  want  of  mutuality  or  con- 
sideration in  the  agreement  of  submission,  notwithstanding  the 
members  of  the  firm  are  not  all  bound  by  it.  lb. 

So,  where  the  submission  recited  that  there  were  certain  infants 
who  were  not  bound  by  the  submission,  and  one  of  the  adult 
parties  covenanted  that  the  infants  should  abide  by  the  award 
and  perform  it,  it  was  held  that  there  was  sufficient  mutuality, 
and  that  though  the  submission  was  unauthorized  as  to  the 
infants,  yet  the  award  was  binding  upon  the  adults.  Smith  v.  Van 
Nostrand,  5  Hill,  419. 

Reasonable.]  Every  award  ought  to  be  reasonable ;  and  if  it 
directs  or  awards  things  which  in  themselves  are  of  no  value  or 
advantage  to  the  parties,  or  which  are  out  of  all  proportion  to 
justice  and  the  requirements  of  the  case,  or  if  it  undertakes  to 
determine  for  the  parties  what  they  ought  to  determine  for  them- 
selves, as,  where  it  requires  that  the  parties  should  intermarry,  it 
will  be  void.  But,  since  the  parties  have  made  choice  of  their 
own  judge  in  the  matter,  the  courts  will  require  a  strong  case  of 
unreasonableness  to  be  made  out,  before  they  will  interfere  and 
set  aside  the  award.  Wood  v.  Griffith,  1  Swanst.,  43  ;  Brown  v. 
Brown,  1  Vern.,  157 ;  Waller  v.  King,  9  Mod.,  63 ;  Hardy  v.  Innes, 
6  J.  B.  Moore,  574.  And  an  award  will  not  be  set  aside  as  unrea- 
sonable, merely  because  it  lays  a  burden  upon  one  of  the  parties, 
and  does  not  require  anything  of  the  other. 

Finality.']  An  award  ought  to  be  final  and  conclusive.  And 
the  reason  is  evident,  from  the  fact  that  the  law  favors  the  settle- 
ment of  disputes  instead  of  litigation,  and  an  arbitration  is  a 
mere  amicable  adjustment  through  the  intervention  of  arbitra-. 
tors,  although  the  matter  assumes  the  form  of  a  trial,  m  so  far 
as  the  parties  introduce  evidence  for  the  purpose  of  sustaining 
their  claims,  or  of  meeting  those  of  the  opposite  party.     But,  if 
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an  arbitration  were  to  be  regarded  as  a  litigation,  the  rule  would 
still  be  the  same,  since  the  law  does  not  encourage  litigation. 
Ante,  886,  944. 

Where  a  submission  relates  to  a  pending  action,  an  award  that 
the  defendant  shall  pay  a  specified  sum  to  the  plain  tiff,  and 
that  each  party  shall  settle  with  his  own  witnesses,  is  final, 
and  payment  is  a  discharge  of  such  demand.  Weed  v.  Ellis,  3 
Oaines,  253. 

An  award  which  directs  the  payment  of  a  specific  sum,  by  one 
party  to  the  other,  is  final  and  sufficient,  without  requiring  any 
release  to  be  given.  Solomons  v.  McKinstry,  13  Johns.,  27 ;  8.  0., 
2  Johns.,  57.  And  where  the  award  required  one  party  to  pay  to 
the  other  a  certain  sum,  with  interest  until  paid,  "  as  the  plaintiff 
appeared  to  have  a  just  claim  on  the  defendant  for  that  sum,  or 
even  more,  if  insisted  on  ;"  and,  "  that  should  any  errors  in  addi- 
tion or  calculation  of  interest  be  found  in  the  account,  upon  proof 
thereof  being  made  by  the  defendant  to  the  plaintiff,  the  plaintiff 
should  immediately  refund  to  the  defendant  the  amount  thereof," 
it  was  held  that  the  award  was  final  and  valid.  J6. 

If  an  award  requires  the  payment  of  a  specific  sum  by  one 
party  to  an  other,  it  will  be  valid  and  final,  although  it  does  not 
direct  that  releases  shall  be  executed.  Byers  v.  Van  Deusen,  5 
Wend.,  268.  But  it  is  essential  to  the  validity  of  an  award,  that 
it  should  make  a  final  disposition  of  the  matters  embraced  in 
the  submission,  so  that  they  shall  not  become  the  subject  or  the 
occasion  of  future  litigation ;  and,  therefore,  an  award  will  be 
void  where  it  directs  the  payment  of  a  certain  sum,  after  deduct- 
ing what  has  been  paid,  without  furnishing  the  means  of  deter- 
mining the  amount  which  has  been  paid.  Waite  v.  Barry,  12 
Wend.,  377.  An  award  which  leaves  nothing  to  be  done  in  dis- 
posing of  the  whole  matter  in  controversy,  except  mere  ministerial 
acts,  such  as  the  selection  of  articles  equally  good  to  supply  any 
loss  which  might  accrue  in  certain  specified  things,  is  final  and 
valid.  Owen  v.  Boerum,  23  Barb.,  187. 

Upon  a  submission  of  "all  matters  in  difference  between  the 
parties,"  an  award  directing  the  discontinuance  of  certain  actions 
between  the  parties,  and  that  each  party  should  pay  his  own 
costs,  is  valid  and  final.  Blancliard  v.  Lilley,  9  East,  497.  So  of 
an  award  in  a  similar  case,  that  all  suits  then  pending  between 
the  parties  should  cease.  Squire  v.  Qrevell,  6  Mod.,  33;  Ld. 
Bayin.,  961 ;  Salk.,  74.  Or  that  a  chancery  suit  should  be  dis- 
missed. Knight  v.  Burton,  6  Mod.',  232 ;  Salk.,  75. 

Certainty.']  An  award  ought  always  to  be  certain  in  the  sense 
that  it  is  so  expressed,  that  no  reasonable  doubt  can  be  enter- 
tained, as  to  the  meaning  of  the  arbitrators,  the  effect  of  the 
award,  or  the  rights  and  duties  of  the  parties  under  it.  The 
object  of  a  submission,  and  the  policy  of  the  law  in  favoring 
arbitrations,  is  because  the  final  settlement  of  disputes  is  favored, 
and  if  the  decision  were  not  certain  as  well  as  final,  the  object 
of  the  law  would  not  be  accomplished.  But  the  law  does  not 
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require  an  unreasonable  or  an  impracticable  degree  of  certainty, 
and  the  general  rule  is,  that  certainty  to  a  common  intent  is 
sufficient.  Purely  v.  Delavan,  1  Oaines,  304 ;  Jackson  v.  Ambler, 
14  Johns.,  96.  And  yet  the  terms  of  an  award  ought  to  be  so 
clear  and  intelligible,  that  every  one  who  reads  it  may  compre- 
hend it.  Gratz  v.  Gratz,  4  Rawle,  411.  An  award  must  be  so 
plainly  expressed  as  to  leave  no  uncertainty  as  to  how  it  is  to  be 
executed.  Each  party  ought  not  only  to  know  what  he  is  required 
to  do,  but  he  ought  also  to  know  what  he  may  compel  the  other 
party  to  perform.  And,  although  liberally  construed,  the  award 
must  be  certain  to  a  common  intent.  Schuyler  v.  Tan  Der  Veer, 
2  Oaines,  235.  And  where  an  award  directed  that  the  parties 
should  "finish  the  house"  between  them,  without  specifying 
what  house,  and  that  if  V.,  one  of  the  parties,  kept  "the  stove," 
without  saying  what  stove,  it  was  held  that  the  award  was  void 
for  uncertainty.  lb.  So,  where  an  award  declared  that  one  of 
the  parties  should  deliver  to  the  other  "his  right  and  claim 
of  the  said  farm,"  but  no  farm  had  been  mentioned  in  the  sub- 
mission or  any  previous  part  of  the  award,  it  was  held  void  for 
uncertainty.  Brown  v.  Hankerson,  3  Cow.,  70. 

Where  an  award  directs  the  payment  of  a  sum  of  money,  and 
requires  the  party  to  give  "  good  and  sufficient  security  for  the 
payment,"  but  does  not  define  the  nature  of  the  security,  nor 
declare  whether  it  is  to  consist  of  real  or  personal  security,  nor  to 
what  extent,  it  will  be  void  so  far  as  it  relates  to  the  security. 
Jackson  v.  Be  Long,  9  Johns.,  43.  So  of  an  award  which  directs 
one  party  to  give  a  bond  to  the  other,  but  without  specifying  in 
what  sum,  Samon's  Case,  5  Rep.,  77 ;  Bacon  v.  Dubarry,  1  Ld. 
Raym.,  246 ;  or  that  one  party  should  pay  five  pounds,  and  other 
small  things,  Budston  v.  Yates,  March.,  144;  or  as  much  as  should 
be  due  in  conscience,  Watson  v.  Watson,  Styles,  28 ;  or  as  much 
as  certain  land  should  be  worth,  Titus  v.  Perkins,  Skinner,  248; 
or  as  much  as  a  quarter  of  malt  should  be  worth,  Hurst  v.  Bam- 
bridge,  1  Roll.  Abr.,  tit.  Arb.,  Q.,  pi.  7;  that  one  party  should  give 
up  a  certain  obligation,  dated  of  a  given  date,  but  not  otherwise 
identifying  it,  Sheppard  v.  Stites,  2  Halst.,  90 ;  or  to  give  up 
"  several  books."  Gockson  v.  Ogle,  1  Lutw.,  550. 

The  foregoing  cases  show  sufficiently  what  will  not  be  suffi- 
cient certainty.  And  a  few  cases  illustrative  of  the  certainty 
which  is  sufficient,  will  now  be  noticed. 

If  an  award  orders  some  extrinsic  thing  to  be  done,  which  may 
be  certain,  it  will  be  intended  to  be  certain  until  the  contrary 
appears.  And  where  the  submission  relates  to  partnership  con- 
cerns, an  award  directing  one  party  to  pay  the  partnership  debts, 
is  sufficiently  certain.  Case  v.  Ferris,  2  Hill,  75.  So  where  the 
parties  entered  into  an  indenture  reciting  partnership  transac- 
tions between  them,  and  agreeing  that  one  of  them  should  assign 
their  common  property  to  the  other,  and  that  their  accounts 
should  be  settled,  and  the  balance  due  between  them  paid;  and 
for  the  purpose  of  settling  the  partnership  concern,  and  all  de- 
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mauds  between  them,  they  appointed  arbitrators.  The  award 
directed  "  that  the  said  H.  pay  to  the  said  B.  $272.80,  with  inte- 
rest, according  to  the  principles  of  the  within  bond,"  and  it  was 
held  to  be  sufficiently  certain.  Emery  v.  Hitchcoclc,  12  Wend., 
156 ;  and  see  Dunn  v.  Warlters,  9  Mees.  &  Wels.,  293 ;  Gray  v. 
Gwennap,  1  Barn.  &  Aid.,  106. 

An  award,  like  a  deed,  may  be  made  certain  by  reference  to 
extrinsic  circumstances ;  and  where  an  award  referred  to  extrin- 
sic circumstances  which  were  certain,  it  was  held  to  be  sufficiently 
certain.  Jackson  v.  Ambler,  14  Johns.,  96,  109,  111. 

So  an  award  will  be  sufficiently  certain  for  the  purpose  of  an 
adjustment  of  a  loss  on  a  policy,  if  data  are  given  from  which, 
by  calculation,  it  can  be  rendered  certain.  Ludlow  v.  Grozart,  3 
Johns.  Oas.,  534.  And  where  the  time  of  payment  is  settled  by 
the  submission,  the  award  will  be  sufficiently  certain  if  it  merely 
fixes  the  amount.  Gomez  v.  Ga/rr,  6  Wend.,  583.  So  where  one 
party  claimed  damages  of  an  other  for  injuries  sustained  by  the 
overflowing  of  water  by  reason  of  a  damr  and  the  matter  was 
submitted  to  arbitrators,  who  made  an  award  showing  a  legal 
liability  on  the  part  of  the  person  against  whom  the  claim  was 
made,  and  the  award  determined  the  amount  to  be  paid,  but  did 
not,  in  words,  direct  payment  of  the  amount  to  the  injured  party, 
it  was  held  that  the  award  was  sufficiently  certain  and  final,  and 
that  it  was  valid.  Jones  v.  Cuyler,  16  Barb.,  576.  So  under  a 
general  submission  by  partners,  of  all  accounts,  dealings,  contro- 
versies, demands,  &c,  as  well  individually  as  partnership  trans- 
actions and  concerns,  an  award  that  one  of  the  parties  shall  have 
a  certain  brewery  jointly  owned  by  the  partners,  near  a  specified 
place,  is  sufficiently  certain  although  it  was  not  mentioned  in 
terms  in  the  submission.  Byers  v.  Van  Deusen,  5  Wend..  268.  So 
an  award  on  a  question  of  boundary  is  sufficiently  certain  if  it 
fixes  the  line,  and  shows  enough  to  enable  either  party  to  deter- 
mine whether  his  possession  corresponds.  Bacon  v.  Wilber,  1 
Oow.,  117. 

An  award  which  fixes  the  payment  of  a  sum  certain,  will  not 
be  held  to  be  uncertain  merely  because  it  does  not  fix  the  time 
of  payment,  for  the  law  will  adjudge  it  to  be  payable  immedi- 
ately, or  within  a  reasonable  time.  Freeman  v.  Baspoule,  2 
Brownl.,  309 ;  Imlay  v.  Wikoff,  1  South.,  132 ;  Blood  v.  Shine, 
2  Pla.,  127. 

Awards  usually  direct  the  performance  of  certain  things,  abso- 
lutely, and  yet  an  award  in  the  alternative  is  valid.  And,  if  it 
directs  one  of  two  things  to  be  done  in  the  alternative,  and  either 
of  the  two  is  uncertain  or  impossible,  it  is  incumbent  on  the  party 
to  perform  the  other  of  them.  Simmonds  v.  Swaine,  1  Taunt.,  549; 
Wharton  v.  King,  2  Barn.  &  Ad.,  528. 

Possible.']  The  law  does  not  attempt  to  enforce  impossible  con- 
tracts, nor  does  it  give  damages  for  their  non-performance.  Ante, 
933.  And  the  same  principle  is  equally  applicable  to  awards. 
For  that  reason,  an  award  must  always  be  possible.    And  an 
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award  which  directs  or  requires  an  impossible  thing  to  be  done, 
is  void.  The  impossibility,  however,  must  be  one  which  relates 
to  the  nature  of  the  thing  to  be  done,  and  not  that  of  a  mere  disa- 
bility of  the  party  at  the  time  of  the  performance.  An  award, 
directing  money  to  be  paid  on  a  day  which  is  already  past,  or  to 
give  up  a  deed  which  the  party  never  had,  and  never  expects 
to  have  is  void.  But  an  award,  which  directs  the  payment  of 
money,  will  not  be  invalid  because  the  party  has  no  money  to  pay 
with,  at  the  time  fixed  for  its  payment ;  because  the  award  creates 
a  valid  debt  against  him,  even  though  he  may  not  be  able  to  pay 
it  at  present.  And  a  party  cannot  avoid  an  award,  on  the  ground 
of  impossibility,  wheu  such  impossibility  was  created  by  himself, 
after  the  award  was  made,  or,  if  it  was  done  before  that  time,  for 
the  purpose  of  evading  an  expected  award.  Com.  Dig.,  tit.  Arb. 
B.,  12.  The  impossibility  may  be  actual,  or  it  may  be  that  cre- 
ated by  law ;  for  an  award  which  requires  that  a  party  should  do 
what  the  law  forbids  him  to  do,  is  void,  either  in  the  whole,  or  for 
so  much  as  is  thus  against  the  law,  if  that  can  be  severed  from 
the  rest.  Turner  v.  Sivainson,  1  Mees.  &  Wels.,  572 ;  Alder  v. 
Savill,  5  Taunt.,  454 ;  Harris  v.  Curnow,  2  Chitty,  594. 

Form  and  execution  of  an  award.]  The  common  law  does  not 
require  that  an  award  shall  be  in  any  particular  form.  If  the 
submission  is  a  verbal  one,  and  it  is  not  required  that  the  award 
shall  be  in  writing,  a  verbal  award  is  valid.  Valentine  v.  Valen- 
tine, 2  Barb.  Oh.,  430.  And  where  the  submission  is  in  writing, 
and  it  requires  the  award  to  be  in  writing  and  to  be  subscribed 
by  the  arbitrators,  there  may  be  a  valid  waiver  of  such  require- 
ment. And  where,  in  such  a  case,  the  parties,  before  the  award 
was  made,  requested  the  arbitrators  to  render  a  parol  award,  as 
they  had  already  executed  a  written  agreement,  under  seal,  pro- 
viding for  the  mode  of  payment,  and  all  they  wished  to  know 
was,  how  much  was  awarded,  it  was  held,  that  a  parol  award, 
made  in  pursuance  of  such  request,  was  valid,  both  on  the  ground 
of  waiver  and  by  estoppel.  French  v.  New,  20  Barb.,  481.*  An 
award  need  not  be  under  seal,  unless  the  submission  requires  it ; 
and  the  mere  fact,  that  the  submission  is  under  seal,  does  not,  of 
itself,  make  it  necessary  that  the  award  should  be  sealed.  Owen  v. 
Boerum,  23  Barb.,  187.  But  where  the  bond  of  submission  pro- 
vides that  the  award  shall  be  in  writing,  under  the  hands  and 
seals  of  the  arbitrators,  an  award  under  their  hands,  but  without 
seals,  is  bad.  Stanton  v.  Henry,  11  Johns.,  133. 

Although  notice  of  hearing  is  necessary,  the  award  need  not 
show  on  its  face  that  the  parties  had  notice  of  the  hearing.  Mayor, 
Sec,  of  N.  Y.  v.  Butler,  1  Barb.,  325.  So,  where  an  award  is 
made  by  two  of  three  arbitrators,  under  a  submission  authorizing 
an  award  by  a  majority,  it  is  not  necessary  that  the  award  should 
show  on  its  face  that  all  met  and  heard  the  arbitration,  but  thia 
may  be  shown  by  extrinsic  evidence.  Ackley  v.  Finch,  7  Cow. 
290 ;  Shultz  v.  Halsey,  3  Sandf.,  405. 

Words  written  in  the  margin  of  an  award,  by  the  arbitrators 

Note  520.  *S.  C,  reversed,  1  Tiff.,  147. 
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in  a  distinct  sentence,  and  before  the  execution  of  the  instru- 
ment, are  to  be  considered  as  a  part  of  the  award,  and  the  words 
are  to  receive  the  same  construction  as  though  inserted  in  the 
body  of  it.  Piatt  v.  Smith,  14  Johns.,  368.  But  where  an  award 
has  once  been  completed  and  signed  by  the  arbitrators,  any 
memorandum  in  the  way  of  an  additional  award,  will  be  invalid 
and  no  part  of  the  original  award ;  and  a  written  agreement  of 
the  parties  adopting  the  memorandum,  will  not  make  it  a  part 
of  the  award,  but  a  mere  additional  agreement.  Moore  v.  Coclc- 
croft,  4  Duer,  133,  140.  Separate  awards  are  valid,  even  though 
there  were  not  separate  submissions  ;  but  the  awards  will  all  be 
construed  as  one  instrument,  for  the  purposes  of  giving  construc- 
tion to  the  separate  parts.  Ott  v.  Schroeppel,  1  Seld.,  482 ;  revers- 
ing S.  C  7  Barb.,  431 ;  and  see  3  Id.,  60 ;  4  Id.,  250. 

When  the  arbitrators  have  completed  and  delivered  their 
award,  their  power  is  exhausted,  and  a  subsequent  award  will 
be  entirely  void.  Dolce  v.  James,  4  Oomst.,  568.  A  superfluous 
or  unnecessary  signature  of  a  person  who  need  not  have  signed 
the  award,  will  not  vitiate  it,  if  it  is  otherwise  valid.  Ott  v. 
Schroeppel,  4  Barb.,  250 ;  8.  0.,  1  Seld.,  482 ;  Mayor,  &c,  of  N.  Y 
v.  Butler,  1  Barb.,  325. 

Delivery  of  award.]  Where  the  submission  fixes  a  time  for  the 
delivery  of  an  award,  the  arbitrators  must  complete  it  and  have 
it  ready  for  delivery  to  the  parties  at  that  time,  or  it  will  be  void, 
unless  there  has  been  a  valid  extension  of  the  time  for  such 
delivery. 

Where  the  terms  of  the  submission  were  that  the  award  must 
be  ready  for  delivery  to  the  parties  by  a  specified  time,  it  must  be 
ready  for  delivery  to  both  parties  at  that  time ;  and  if  it  is  not, 
the  award  is  void.  Pratt  v.  Haclcett,  6  Johns.,  14.  It  is  of  no 
consequence  that  the  award  was  ready  for  delivery  to  one  of  the 
parties,  if  it  was  not  ready  for  both.  II. 

Where  a  submission  provided  that  an  award  should  be  ready 
for  delivery  on  or  before  a  specified  day,  as  either  of  the  parties 
should  desire  the  same;  and  there  was  no  proof  that  either  party 
desired  the  award  before  the  day  of  its  date,  or  that  any  demand 
was  made  for  it  upon  the  arbitrators  on  the  day  named  for  deli- 
very, but  it  was  proved  that  it  was  ready  for  the  parties,  and 
delivered  when  it  was  called  for,  it  was  held  that  the  mere  fact, 
that  the  award  was  dated  after  the  time  for  its  delivery,  was  not 
sufficient  evidence  to  show  that  it  was  not  ready  for  delivery  on 
the  proper  day.  Owen  v.  Boerum,  23  Barb.,  187,  196.  In  the 
absence  of  proof,  the  presumption  will  be,  that  the  arbitrators 
performed  their  duty,  and  that  the  award  was  ready  at  the  time 
fixed.  Ih. 

A  submission  which  fixes  a  time  for  the  delivery  of  an  award 
by  a  specified  day,  will  be  complied  with,  if  the  arbitrators  have 
the  award  ready  for  delivery  at  the  appointed  time,  but  refuse  tc 
deliver  it  to  the  parties  until  their  fees  are  paid.  Ott  v.  Schroeppel, 
3  Barb.,  56. 
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Where  arbitration  bonds  require  the  award  to  be  in  writing, 
ready  for  delivery  to  the  parties  on  or  before  a  given  day,  and 
the  arbitrators  make  an  award  and  deliver  it  to  the  prevailing 
party,  but  they  do  not  make  any  counterpart  for  the  opposite 
party,  nor  deliver  any  to  him,  the  award  will  be  a  nullity,  unless 
such  party,  in  some  manner,  waives  his  rights.  Buck  v.  Wads- 
worth,  1  Hill,  321. 

The  only  mode  of  making  a  binding  award  under  such  bonds 
is,  for  the  arbitrators  to  execute  two  parts,  so  that  each  party 
shall  have  one,  unless  that  method  is  in  some  manner  expressly 
waived.  lb.  A  notice  by  one  of  the  parties  to  the  arbitrators 
that  they  need  not  make  a  counterpart,  as  he  will  not  receive  it, 
will  be  a  waiver.  lb.  So  the  acceptance  of  a  sworn  copy,  instead 
of  the  original,  will  also  be  a  waiver.  IT).;  Sellick  v.  Addams,  15 
Johns.,  197.  So,  where  it  appeared  that  before  the  day  fixed  by 
the  submission  for  the  delivery  of  the  award,  the  award  was  duly 
executed  and  produced  to  the  parties,  and  twice  read  over  to  the" 
defendant,  who  appeared  satisfied  with  it,  and  promised  to  per- 
form it,  and  also  made  a  part  payment  upon  it,  but  did  not 
require  the  award  or  a  copy  of  it,  this  was  held  to  be  a  waiver  by 
the  defendant  of  the  right  to  subsequently  demand  a  delivery  of 
a  duplicate  or  a  copy  of  the  award.  Perkins  v.  Wing,  10  Johns., 
143. 

Where  the  matter  submitted  to  arbitrators  is  to  fix  the  value 
of  work  and  services  done  by  one  party  for  the  other,  it  will  be 
sufficient  to  deliver  an  award  fixing  such  amount;  and  it  is  not 
necessary  to  deliver  a  statement  of  the  items  taken  into  account 
by  the  arbitrators.  Efner  v.  Shaw,  2  Wend.,  567. 

Construction.']  As  a  general  rule  of  construction,  awards  are 
favored  by  the  law,  and  they  are  enforced  when  this  can  justly 
and  legally  be  done.  It  will  be  sufficient  if  the  intention  of  the 
arbitrators  can  be  ascertained  from  the  award  with  reasonable 
certainty;  and  if  the  intention  of  the  award  is  not  open  to  any 
legal  objection,  a  very  liberal  construction  will  be  allowed  either 
as  to  matters  of  form  or  of  expression. 

The  court  will  incline  to  that  view  which  will  render  the  award 
valid,  instead  of  that  which  would  declare  it  void;  and  it  will 
be  liberally  construed,  for  the  purpose  of  upholding  it.  Jackson  v. 
Ambler,  14  Johns.,  96,  103.  If  the  words  of  an  award  are  so 
comprehensive  that  they  may  include  matters  not  within  the  sub- 
mission, it  will  still  be  presumed  that  nothing  was  awarded  beyond 
the  authority  conferred,  unless  the  contrary  be  expressly  shown. 
Solomons  v.  McKinstry,  13  Johns.,  27 ;  S.  C,  2  Id.,  57 ;  Alder  v. 
Savill.  5  Taunt.,  454.  So  if  the  words  of  the  award  are  less  com- 
prehensive than  those  of  the  submission,  it  will  be  construed  that 
what  was  omitted  was  not  controverted,  unless  the  contrary  be 
also  shown.  Knight  v.  Burton,  6  Mod.,  231 ;  Middleton  v.  Weeks 
Oro.  Jac,  200;  Vanvivee  v.  Vanvivee,  Oro.  Eliz.,  177;  Roberts  v. 
Mariett,  3  Saund.,  188. 

A  misrecital  does  not  vitiate  an  award.    And  where  the  sub 
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mission  was  special,  of  one  matter  only,  but  the  award  recited  a 
general  submission  of  all  matters,  and  though  it  directed  payment 
of  a  sum  of  money  in  full  of  all  differences  expressed  in  the 
condition  of  the  arbitration  bond,  it  was  held  that  the  award  was 
valid.  Diblee  v.  Best,  11  Johns.,  103.  A  variance  is  equally  unim- 
portant. And  where  the  submission  stated  that  the  controversy 
was  on  a  contract  dated  March  20,  and  the  award  related  to  a 
contract  dated  March  21,  it  was  held  that  the  award  was  valid, 
and  the  variance  no  injury,  especially  when  there  was  no  pre- 
tense that  there  was  any  more  than  one  contract  or  one  contro- 
versy between  the  parties.  Schultz  v.  Halsey,  3  Sandf.,  405. 

Where  there  is  a  contradiction  in  the  wording  of  an  award,  so 
that  the  first  and  the  last  parts  of  the  award  are  irreconcilable, 
the  words  in  the  latter  part  of  the  instrument  will  be  rejected, 
and  those  of  the  former  part  prevail,  especially  where  the  former 
part  is  a  final  award,  and  the  latter  clause  a  mere  conditional 
provision.  Cox  v.  Jagger,  2  Cow.,  638. 

If  an  award  is  bad  in  part  and  good  in  part,  it  will  be  wholly 
void,  if  the  parts  are  so  dependent  that  they  cannot  be  separated. 
Schuyler  v.  Van  Der  Veer,  2  Oaines,  235.  So  where  an  award  is 
void  in  one  particular  only,  but  that  relates  to  the  only  act  which 
one  of  the  parties  is  to  do,  and  it  is  the  consideration  intended 
for  the  act  required  on  the  other  side,  the  whole  is  void.  Brown 
v.  Hanlcerson,  3  Cow.,  70. 

But  where  a  part  of  an  award  is  void,  if  it  is  not  so  connected 
with  the  rest  of  it  as  to  affect  the  justice  of  the  case,  and  the 
valid  part  may  be  separated,  the  award  will  be  void  so  far  only 
as  the  void  part  is  concerned.  lb.;  Martin  v.  Williams,  13  Johns., 
264 ;  Jackson  v.  Ambler,  14  Johns.,  96 ;  Cox  v.  Jagger,  2  Cow., 
638  ;  Harrington  v.  Righam,  15  Barb.,  524. 

Action  for  breach  of  submission.}  An  action  will  not  lie  on  the 
penalty  of  an  arbitration  bond,  for  the  non-performance  of  an 
award,  when  the  award  was  not  made  within  the  time  specified 
in  the  bond,  even  though  the  parties,  by  an  agreement  under 
their  hands  and  seals,  indorsed  upon  the  bond,  had  enlarged  the 
time,  and  the  award  was  made  within  such  enlarged  time.  Free- 
man v.  Adams,  9  Johns.,  115 ;  Myers  v.  Dixon,  2  Hall,  456.  The 
proper  remedy  is  on  the  submission  implied  in  the  agreement  to 
enlarge  the  time.  lb.  And  the  bond,  the  agreement  to  extend 
the  time,  the  making  of  the  award,  and  a  breach  of  its  require- 
ments, may  all  be  set  out  in  the  same  complaint,  and  will  consti- 
tute a  valid  cause  of  action.  lb. 

Where  matters  have  been  mutually  and  properly  submitted  to 
arbitrators  under  legal  arbitration  bonds,  and  one  of  the  parties 
revokes  the  submission  after  the  hearing  has  been  commenced, 
but  before  the  award  has  been  made,  and  he  then  commences  an 
action  against  the  other  party  to  the  submission  to  recover  the 
claims  thus  submitted,  the  defendant  may  set  up  as  a  counter- 
claim the  damages  which  he  has  sustained  by  reason  of  the  revo- 
cation, if  the  action  is  brought  in  a  court  of  record.  Curtis  v 
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Barnes,  30  Barb.,  225.  Such,  claim  would  not  be  a  matter  of 
recoupment,  but  a  counterclaim,  of  which  a  justice's  court  can- 
not take  cognizance.  Ante,  958.  If  the  action  is  brought  in  a 
justice's  court,  and  the  defendant  is  not  permitted  to  recover  his 
damages  as  a  counterclaim,  he  may  still  have  his  remedy  by 
bringing  a  cross  action  for  the  recovery  of  his  damages.  And, 
in  such  an  action,  the  measure  of  damages  is  not  the  amount  of 
the  penalty  of  the  bond,  but  merely  the  actual  damages  sustained, 
which  will  include  witnesses'  fees,  and  such  other  reasonable  ex- 
penses as  were  incurred  in  and  about  the  prosecution  of  the 
arbitration.  Allen  v.  Watson,  16  Johns.,  205 ;  Curtis  v.  Barnes, 
30  Barb.,  225 ;  and  see  Cope  v.  Gilbert,  4  Denio,  347. 

But  where  there  has  been  a  submission  of  matters  to  arbitra- 
tors, under  a  contract  which  provided  that  the  matters  should  be 
settled  by  impartial  appraisers,  and  in  pursuance  thereof  an 
award  is  made  which  is  void,  this  will  render  the  arbitrators 
incompetent  to  act  further  in  the  matter,  and  if  one  of  the  par- 
ties, on  the  request  of  the  other,  refuses  to  submit  the  matter  to 
new  arbitrators,  which  is  refused  by  the  other  party,  the  party 
so  making  such  request  may  lawfully  sue  at  law  for  the  recovery 
of  his  demand.  Mayor  of  N.  Y.  v.  Butler,  1  Barb.,  326.  And  the 
party  sued  cannot  insist  upon  the  agreement  to  arbitrate  as  a  bar 
to  the  action,  or  a  non-performance  of  a  condition  precedent, 
when  he  himself  has  caused  the  non-performance.  lb. 

Pending  actions.]  It  is  a  rule  of  very  extensive  influence  that  a 
submission  to  arbitration  of  matters  involved  in  a  pending  action, 
will  operate  as  a  discontinuance  of  such  action.  And  the  mere 
submission  of  the  cause  to  arbitrators  is  a  discontinuance  of  it, 
although  the  arbitrators  never  take  or  consent  to  take  upon  them- 
selves the  burden  of  the  submission.  Larkin  v.  Bobbins,  2  Wend., 
505;  Camp  v.  Boot,- 18  Johns.,  22;  and  see  Wells  v.  Lain,  15 
Wend.,  101.a 

A  submission  to  arbitrators  of  the  matters  and  controversies 
involved  in  a  partition  action,  is  a  discontinuance  of  such  action. 
Jordan  v.  Hyatt,  3  Barb.,  275. 

The  mere  submission  to  arbitration,  of  a  matter  pending  in  a 
suit  in  a  court  of  record,  when  it  is  not  followed  by  an  award,  is 
not  pleadable  in  bar,  but  at  most,  only  operates  as  a  discontinu- 
ance. Smith  v.  Barse,  2  Hill,  387.  And,  in  such  a  case,  if  the 
plaintiff  attempts  to  proceed  in  the  action  after  such  submission, 
the  defendant's  remedy  is  by  motion  to  the  court,  and  not  by 
answer.  lb.  But,  in  a  justice's  court,  if  a  cause  is  submitted  to 
arbitration  after  issue  joined,  the  defendant  may  set  that  up  in 
his  answer  in  abatement  by  way  of  answer  puis  darrien  con- 
tinuance, which  will  be  sufficient  to  defeat  the  action.  Bessequie 
v.  Brownson,  4  Barb.,  541.  If  such  an  answer  is  overruled  and 
disregarded,  on  the  ground  that  it  cannot  properly  be  interposed 
in  a  justice's  court,  the  decision  will  be  erroneous.  lb.  And  if 
such  answer  is  disregarded,  after  a  proper  offer  of  it,  the  defend- 
ant will  not  waive  his  right  to  insist  that  the  action  was  discon 

(a)  Note  522. 
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tinued  by  the  arbitration,  even  though  he  should  appear  at  the 
trial,  and  examine  witnesses.  It.  But,  although  a  submission 
to  arbitration  is  a  discontinuance  of  a  pending  action,  the  defend- 
ant may  waive  that  matter  as  a  defense  to  the  action ;  and  if, 
after  such  submission,  he  voluntarily  proceeds  in  the  defeuse  of 
the  action,  by  appearing  at  the  trial  and  defending  it  by  cross- 
examining  the  plaintiff's  witnesses  and  addressing  the  jury, 
without  objecting  either  by  motion  or  answer,  he  will  be  held  to 
have  waived  the  defense.  People  v.  Onondaga  0.  P.,  1  Wend., 
314. 

An  oral  submission  of  the  subject  matter  of  a  pending  action, 
is  valid  and  operates  as  a  discontinuance,  even  when  the  action  is 
pending  in  a  court  of  record.  Wells  v.  Lain,  15  Wend.,  99.  It 
is  not  a  proceeding  in  a  cause,  under  the  rule  of  the  court,  which 
requires  written  stipulations  in  relation  to  proceedings  in  an 
action.  It. 

Where  an  appeal  is  pending  in  a  county  court  from  a  judgment 
rendered  by  a  justice  of  the  peace,  a  submission  to  arbitrators, 
which  provides  "that  the  appeal"  is  discontinued,  operates  to 
discontinue  the  appeal ;  but  if  the  arbitrators  do  not  make  any 
award,  the  judgment  rendered  by  the  justice  will  remain  in  full 
force.  Miller  v.  Van  Anlcen,  1  Wend.,  516. 

But  where  an  appeal  had  been  taken  from  a  justice's  judgment 
to  the  county  court,  and  the  parties  afterwards  agreed  to  arbitrate 
the  subject  matter  of  the  action,  and  the  submission  contained  a 
clause  providing  that  "  all  further  proceedings  in  said  suit  at  law 
are  to  be  hereby  stayed  and  ended,  and  the  award  or  determina- 
tion of  the  said  arbitrators  in  the  said  matter  is  to  be  final,"  and 
the  arbitrators  finally  failed  to  make  any  award,  it  was  held 
that  the  submission  not  only  put  an  end  to  the  appeal,  but  extin- 
guished the  right  to  sue  upon  the  justice's  judgment.  Van  Slyhe 
v.  Lettice,  6  Hill,  610.  Such  a  submission,  by  bonds  of  arbitra- 
tion, will  be  held  to  blot  out  and  end  the  suit  at  law,  from  its 
commencement  before  the  justice  to  its  termination  in  the  county 
court,  by  the  substituted  arrangement  to  arbitrate.  It. ;  and  see 
Grosvenor  v.  Hunt,  11  How.,  355. 

Effect  of  an  award.']  After  a  fair  and  legal  submission  and 
award,  the  parties  are  precluded  from  litigating  on  the  original 
matters  submitted,  unless  there  has  been  corrupt  or  improper 
conduct  on  the  part  of  the  arbitrators.  Shephard  v.  Watrous,  3 
Oaines,  166.  A  valid  award  merges  the  original  cause  of  action, 
and  bars  an  action  thereon.  Coleman  v.  Wade,  2  Seld.,  44. 

Where  there  is  a  submission  between  a  creditor  and  the  princi- 
pal debtor,  in  relation  to  a  lease,  and  an  award  is  made  which 
extends  the  time  for  payment  by  the  debtor  beyond  that  fixed  in 
the  lease,  such  award  will  discharge  the  sureties  for  the  perform- 
ance of  the  lease.  It. 

After  a  proper  submission  of  a  matter  to  an  arbitrator,  and  a 
valid  award  by  him  thereon,  such  award  is  a  bar  to  any  action 
upon  the  matter  so  submitted,  even  though  the  award  has  not 
Wait        130 
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been  performed.   Brazill  v.  Isham,  2  Kern.,  9 ;   S.  C,  1  E.  D. 
Smith,  437. 

Where  there  is  a  submission  of  all  matters  in  difference  between 
parties,  and  a  legal  award  thereon,  such  award  will  have  a  more 
extensive  influence  in  extinguishing  claims  or  demands  between 
the  parties  than  a  verdict  would  upon  any  complaint,  however 
broadly  it  may  be  drawn.  An  award  settles  and  quiets  forever 
all  questions  and  matters  fairly  within  the  meaning  and  intention 
of  the  submission ;  and  this  is  so,  even  though  the  arbitrators 
neglected  to  pass  upou  some  of  the  matters  submitted  to  them. 
Such  would  be  the  effect  of  a  judgment,  and  there  is  no  difference 
in  that  respect  between  an  award  and  a  judgment.  Lowenstein  v. 
Mcintosh,  37  Barb.,  251. 

It  was  agreed  between  two  partners  and  a  creditor  of  the  firm, 
that  it  should  be  submitted  to  arbitrators  to  divide  and  appropri- 
ate the  assets  for  the  payment  of  debts  as  they  deemed  fit,  and 
that  they  should  also  determine  which  of  the  partners  should  pay 
the  creditor,  and  that  the  other  should  be  discharged  ;  and  it  was 
held,  that  such  submission  constituted  a  sufficient  consideration 
for  the  creditor's  agreement,  and  that  an  award  discharging  one 
of  the  partners,  was  a  bar  to  an  action  against  him  by  such 
creditor.  Backus  v.  Fobes,  6  E.  P.  Smith,  204. 

An  award  is  conclusive  as  to  any  matter  to  which  the  submis- 
sion extends,  whether  it  was  laid  before  the  arbitrators  or  not. 
Fidler  v.  Cooper,  19  Wend.,  285  ;  Lowenstein  v.  Mcintosh,  37 
Barb.,  251 ;  Smith  v.  Van  Nostrand,  5  Hill,  419. 

Where  a  defendant  wishes  to  insist  upon  the  defense  that  the 
matter  in  litigation  has  been  determined  by  a  previous  arbitration 
and  award,  he  must  set  up  the  defense  in  his  answer  or  it  will  not 
be  available.  Brazill  v.  Isham,  2  Kern.,  9.  And  this  is  the  rule, 
even  though  the  fact  that  there  was  an  award,  should  appear 
from  the  plaintiff's  evidence.  lb. 

If  a  defendant  relies  upon  an  award  as  a  defense,  he  must  not 
only  set  it  up  in  his  answer,  but  also  prove  the  execution  of  the 
submission  by  each  party,  or  the  agreement  and  promise  by  each, 
if  there  was  no  submission  in  writing,  because  the  promise  of  one 
party  is  the  consideration  for  the  promise  of  the  other.  Antram  v. 
Chace,  15  Bast,  209 ;  Houghton  v.  Houghton,  37  Maine,  72 ;  and 
see  ante,  97,  98. 

Impeaching  awards.]  An  award  may  be  regular  in  form,  and 
apparently  valid,  so  far  as  the  instrument  shows,  and  yet  it  may 
be  liable  to  be  set  aside  or  held  to  be  void.  Where  the  submis- 
sion is  made  under  the  provisions  of  the  statute  authorizing  the 
entry  of  a  judgment  upon  the  award,  there  are  various  grounds 
upon  which  such  court  may  set  aside  the  award.  This  may  be 
done  where  the  award  was  procured  by  corruption,  fraud  or  othe 
undue  means ;  where  there  was  evident  partiality  or  corruption 
in  the  arbitrators,  or  either  of  them ;  where  a  postponement  was 
improperly  refused,  or  pertinent  and  material  evidence  rejected, 
or  other  misbehavior  to  the  injury  of  the  complaining  party  is 
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shown  ;  or  where  the  arbitrators  exceeded  their  powers,  or  their 
award  is  not  mutual,  final  or  definite  as  to  the  subject-matters 
submitted.  3  E.  S.,  856,  §  10.  But  since  no  such  motion  can  be 
made  in  a  justice's  court,  there  will  not  be  any  need  of  examining 
the  cases  upon  this  subject. 

There  are  cases,  however,  in  which  awards  will  be  held  invalid 
in  any  court  in  which  the  question  may  arise,  and  some  of  these 
cases  may  be  appropriately  considered. 

It  may  always  be  shown  as  a  defense  to  an  action  upon  an 
award,  that  the  arbitrators  exceeded  their  authority.  Butler  v. 
Mayor  of  New  York,  7  Hill,  329;  Briggs  v.  Smith,  20*  Barb.,  409; 
Borrowe  v.  Milbank,  5  Abb.,  28 ;  In  re  Williams,  4  Denio,  199. 
And  oral  evidence  may  be  given  to  invalidate  an  award,  by  show- 
ing that  the  arbitrators  exceeded  their  powers,  even  though  the 
submission  and  award  are  in  writing  and  under  seal.  lb. 

Although  arbitrators  may  exercise  a  proper  discretion  as  to 
the  notice  to  be  given  of  a  hearing  before  them,  this  does  not 
authorize  them  to  hear  and  determine  a  cause  without  any  notice 
of  hearing.  And  an  award  which  is  made  without  any  notice  of 
hearing  to  the  losing  party  is  void;  and  the  defense  may  be  set 
up  in  an  action  at  law  upon  the  bond.  Elmendorf  v.  Harris,  23 
Wend.,  628;  Peters  v.  Neivkirk,  6  Cow.,  103;  Jordan  v.  Hyatt,  3 
Barb.,  275;  Collins  v.  Yanderbilt,  8  Bosw.,  313.  And  if  a  part  of 
the  evidence  is  taken  in  the  absence  of  the  losing  party,  and 
without  notice  to  him  that  such  evidence  was  to  be  taken,  this 
will  render  the  award  invalid.  Collins  v.  Yanderbilt,  8  Bosw.,  313; 
Walker  v.  Frobisher,  6  Ves.,  Jr.,  70;  Knowlton  v.  MicMes,  29  Barb., 
465.  But,  unless  it  is  in  some  case  like  those  already  noticed,  or 
such  as  show  fraud  or  corruption  in  making  the  award,  the  gene  - 
ral  rule  is,  that  an  award  cannot  be  reviewed  upon  the  merits 
especially  in  a  collateral  action.  It  is  a  principle  of  extensive 
application  that  the  court  will  not  inquire  at  all  into  the  merits 
of  the  matters  arbitrated,  nor  take  into  consideration  any  such 
legal  objections  as  appear  upon  the  face  of  the  award,  except 
such  objections  as  may  go  to  show  misbehavior  on  the  part  of 
the  arbitrators.  Perkins  v.Wing,  10  Johns.,  143;  Newland  v.  Doug- 
lass, 2  Johns.,  62.  In  an  action  upon  an  award,  parol  evidence 
is  not  admissible  to  show  that  the  arbitrators  committed  errors 
or  mistakes  in  relation  to  the  matters  submitted  to  them,  for  the 
reason  that  such  errors  or  mistakes  cannot  be  corrected  in  a  court 
of  law.  Briggs  v.  Smith,  20  Barb.,  409.  As  to  the  power  of  the 
court  to  set  aside  or  correct  awards  made  in  pursuance  of 
the  statute,  see  3  R.  S.,  856,  857,  ^  10,  11,  5th  ed. 

In  an  action  upon  an  award  it  is  no  defense  that  the  award  is 
contrary  to  law.  Jackson  v.  Ambler,  14  Johns.,  96, 105 ;  Shephard 
v.  Watrous,  3  Oaines,  166 ;  Cranston  v.  Kenny,  9  Johns.,  212 ; 
Mitchell  v.  Bush,  7  Cow.,  185.  The  same  rule  prevails  where  the 
mistake  relates  to  a  matter  of  fact.  lb.  The  decision  of  the  arbi- 
trators is  conclusive,  as  well  in  respect  to  questions  of  law  as  to 
those  of  fact.  Emmet  v.  Hoyt,  17  Wend.,  410;  Winship  v.  Jewett, 
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1  Barb.  Oh.,  173.  ISTor  will  an  action  at  law  be  sustained  for  the 
purpose  of  recovering  an  amount  which  was  awarded  by  the 
arbitrators  in  consequence  of  a  mistake  in  the  subtraction  of 
figures  in  making  up  their  award.  Newland  v.  Douglass,  2  Johns., 
62.  So  where  arbitrators  made  mistakes  as  to  the  measurements 
of  work,  and  as  to  the  prices  allowed  for  it,  this  will  not  be  a 
ground  of  impeaching  the  award  in  an  action  at  law ;  and  the 
fact  that  the  party  in  whose  favor  the  award  was  made,  promised 
to  correct  such  mistakes  as  might  have  been  made  by  the  arbi- 
trators, does  not  change  the  rule.  Efner  v.  Shaw,  2  Wend.,  567. 
If  arbitrators  refuse  to  swear  witnesses,  but  permit  them  to  be 
heard  without  oath,  this,  at  most,  is  mere  error,  and  no  defense 
to  an  action  upou  the  award  subsequently  made.  Dater  v.  Wel- 
lington, 1  Hill,  319. 

An  award  cannot  be  impeached  collaterally  by  showing  that 
the  arbitrators  erred  in  receiving  evidence.  Viele  v.  Troy  and  Bos- 
ton B.  JR.,  21  Barb.,  382. 

The  fact  that  arbitrators  took  into  consideration  matters  not 
submitted  to  them,  is  admissible  as  a  defense  in  an  action  upon 
an  award.  Butler  v.  Mayor,  Sec,  of  New  York,  7  Hill,  329; 
Mayor,  Sec,  of  New  York  v.  Butler,  1  Barb.,  326 ;  In  re  Williams, 
4  Denio,  194.  And  if  they  did  so,  and  the  court  finds  it  impos- 
sible to  distinguish  between  the  valid  and  the  invalid,  the  whole 
award  is  void.  Briggs  v.  Smith,  20  Barb.,  409. 

But  every  reasonable  intendment  will  be  made  for  the  purpose 
of  upholding  an  award.  And  although  its  terms  are  not  so  com- 
prehensive as  those  of  the  submission,  the  award  will,  neverthe- 
less, be  held  valid,  unless  it  appears  that  matters  were  brought 
before  the  arbitrators  and  submitted  but  which  are  not  embraced 
in  the  award.  Ott  v.  Scliroeppel,  1  Seld.,  482. 

Must  he  pleaded.']  This  defense,  like  all  other  affirmative  de- 
fenses, must  be  interposed  by  answer,  or  it  will  not  be  available. 

SECTION  XX. 

ACCORD    AND   SATISFACTION. 

Definition  and  general  principles.]  An  accord  is  an  agreement, 
consent  or  concurrence  of  the  minds  and  intentions  of  two  or 
more  individuals.  It  is  an  agreement  between  a  party  injuring 
and  a  party  injured,  to  make  satisfaction  for  the  injury,  which, 
when  performed,  is  a  bar  to  any  action  for  the  original  claim, 
demand  or  cause  of  action.  If  A.  is  indebted  to  B.  for  an  unli- 
quidated amount,  or  if  he  is  liable  to  him  in  an  action  for  any 
cause,  and  he  promises  or  agrees  to  pay  B.  a  specified  sum,  or 
to  deliver  him  some  other  ascertained  thing,  which  B.  agrees  to 
accept  in  satisfaction  of  his  demand,  this  is  an  accord ;  and  if  the 
promise  is  performed  by  the  delivery  and  acceptance  of  the  thing 
agreed,  this  is  a  satisfaction,  and  bars  any  action  for  the  original 
cause. 

To  render  an  accord  and  satisfaction  valid,  the  thing  agreed  to 
be  done  must  be  legal ;  for  if  the  thing  to  be  done,  or  the  con- 
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sideration  is  illegal,  the  accord  will  be  void.  Edgecombe  v.  Bodd, 
5  East,  294. 

The  principle  of  an  accord  and  satisfaction  is,  that  a  party  who 
has  a  legal  right  of  action  against  an  other  may  accept  of  some 
other  legal  thing  in  discharge  of  his  claim  or  demand;  and  the 
agreement  to  deliver  it  is  the  accord,  but  the  actual  delivery  and 
acceptance  thereof  is  the  satisfaction."  And  according  to  a  very 
ancient  rule,  a  mere  accord,  without  the  requisite  satisfaction 
agreed  on,  is  not  a  bar  to  an  action  on  a  legal  claim  or  demand. 
How  far  this  satisfaction  must  be  complete  and  perfect  will  be 
seen  in  a  subsequent  place. 

Satisfaction,  from  whom  to  move.]  According  to  a  very  old 
authority,  a  satisfaction  moving  from  a  stranger  is,  if  accepted,  a 
bar  to  an  action  for  the  demand  thus  satisfied.  In  Fitzherbert's 
Abridgment,  title,  Barre,  pi.  166,  it  is  stated  that,  "If  a  stranger 
does  trespass  to  me,  and  one  of  his  relations,  or  any  other,  gives 
anything  to  me  for  the  same  trespass,  to  which  I  agree,  the 
stranger  shall  have  advantage  of  that  bar  to  me ;  for,  if  I  be  satis- 
fied, it  is  not  reason  that  I  be  again  satisfied.  Quod  tota  curia 
concessit." 

But  notwithstanding  this  authority,  it  is  settled  that  an  answer 
which  sets  up  an  accord  and  satisfaction  moving  from  a  stranger, 
or  a  third  person,  will  not  constitute  a  bar  or  a  defense  to  a  right 
of  action.  Glow  v.  Borst,  6  Johns.,  37;  Daniels  v.  Halleribeclc,  19 
Wend.,  408;  and  see  Jones  v.  Broadhurst,  9  0.  B.,  173,  196,  197, 
198;  Belsliaw  v.  Bush,  11  0.  B.,  191,  207;  James  v.  Isaacs,  12 
0.  B.,  791,  797,  798;  Kemp  v.  Balls,  10  Exch.,  607;  Lucas  v.  Wilk- 
inson, 1  Hurlst.  &  Norm.,  420. to 

But,  if  such  satisfaction  is  advanced  by  a  stranger,  at  the 
defendant's  request,  and  it  is  then  accepted  by  the  plaintiff,  this 
will  be  a  good  accord  and  satisfaction.  And  there  may  be  cases 
in  which  a  previous  request  is  not  necessary ;  for,  if  a  person 
makes  the  advance  as  the  professed  agent  of  the  defendant, 
although  he  had  no  authority  at  the  time,  and  the  sum  or  thing 
is  accepted  by  the  plaintiff,  this  will  bar  his  action,  if  the  defend- 
ant subsequently  ratifies  the  unauthorized  act  of  such  assumed 
agent ;  and  the  ratification  will  be  sufficient,  if  made  at  the  trial 
of  the  action.  Simpson  v.  JEggington,  10  Exch.,  845. 

So,  if  a  payment  is  made  on  account  of  the  defendant's  debt, 
and  on  his  behalf,  it  will,  if  subsequently  ratified  by  him,  be  a 
valid  payment  and  discharge  of  the  debt ;  and  it  will  be  sufficient 
to  adopt  and  ratify  it  at  the  time  of  answering  in  the  action. 
Belsliaw  v.  Bush,  11  0.  B.,  191,  207  ;  and  see  Booth  v.  Smith,  3 
Wend.,  66. 

But,  where  a  stranger  volunteers  to  make  such  a  payment, 
without  authority,  the  mere  adoption  of  the  payment  by  the  per- 
son benefited,  will  not  give  a  right  of  action  against  him,  in  favor 
of  the  person  making  such  payment.  Ingraham  v.  Gilbert,  20 
Barb.,  151. 

It  is  well  settled  that  an  accord  and  satisfaction,  by  one  of 

(a)  Note  523.        (b)  STotb  524. 
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several  obligors  or  wrongdoers,  is  a  satisfaction  as  to  all.  Strang 
v.  Holmes,. 7  Cow.,  224.  And  so  a  partial  satisfaction,  by  one  of 
several  wrongdoers,  is,  so  far  as  it  goes,  a  satisfaction  as  to  all. 
Merchants'  Bank  v.  Curtiss,  37  Barb.,  317. 

Satisfaction,  to  whom.]  Where  a  cause  of  action  is  due  to  several 
persons  jointly,  a  satisfaction  to  one  of  the  creditors  is  a  discharge 
of  the  entire  claim  as  to  all  the  creditors. 

So,  in  an  action  by  three  plaintiffs  for  a  joint  demand,  the  de- 
fendant pleaded  an  accord  and  satisfaction  with  one  of  the  plain- 
tiffs, by  a  part  payment  in  cash  and  a  set-off  of  a  debt  due  from 
that  one  to  the  defendant ;  and  this  was  held  to  be  a  good  bar  to 
the  action,  without  alleging  any  authority  from  the  other  two 
plaintiffs  to  make  the  settlement.  Wallace  v.  Kelsall,  7  Mees.  & 
Wels.,  264.  And  the  thing  delivered  in  satisfaction,  need  not 
be  received  by  the  creditor  in  person,  for,  if  it  is  received  by  his 
duly  authorized  agent  for  that  purpose,  it  will  be  entirely  valid, 
and  will  bar  any  subsequent  action.  Anderson  v.  Highland  Turn- 
pike Co.,  16  Johns.,  86. 

Value  of  satisfaction]  The  matter  or  thing  agreed  to  be  received 
in  satisfaction  of  a  debt  or  demand,  must  possess  some  legal  value ; 
and  it  must  be  something  to  which  the  creditor  was  not  before 
entitled.  And  if  the  thing  given  in  satisfaction  has  no  legal 
value  whatever,  it  will  not  be  available  as  a  valid  accord  and 
satisfaction.  In  an  action  for  wrongfully  taking  cattle,  it  is  no 
answer  that  it  was  agreed  that  the  plaintiff  might  have  them 
again,  for  this  is  nothing  more  than  the  law  would  have  given 
him  ;  and,  therefore,  the  return  of  the  cattle  is  not  a  satisfaction 
for  the  injury  caused  by  the  detention  of  them.  Keeler  v.  Neal,  2 
Watts,  424  ;  and  see  Davis  v.  Noaks,  3  J.  J.  Marsh,  494,  497. 

But  if  the  consideration  be  of  some  legal  value,  or  if  it  be  a 
transfer  of  some  interest  or  right  of  action  which  vests  in  the 
creditor,  and  which  he  had  not  before,  this  is  good  and  valid, 
even  though  it  be  of  less  value  than  the  original  debt  or  claim. 
And  if  it  be  proved  that  such  matter  or  thing  was  agreed  by  the 
parties  to  be  given  and  taken  as  a  satisfaction  of  the  previous 
debt  or  demand,  this  will  constitute  a  valid  accord,  and  will  be  a 
satisfaction,  if  subsequently  executed,  since  it  supplies  the  requi- 
sites of  a  legal  bar,  which  is  to  show  that  there  was  a  promise, 
on  a  valid  consideration,  to  treat  the  old  debt  or  demand  as 
satisfied,  and  that  this  contract  should  be  executed  by  the  delivery 
and  acceptance  of  the  consideration.  And  therefore,  the  delivery 
and  acceptance  of  some  collateral  thing  of  value,  in  accordance 
with  such  agreement,  though  of  less  value  than  the  debt  or 
demand,  will  be  a  bar  to  an  action  on  such  debt  or  demand. 
A  delivery  and  acceptance  of  the  promissory  note  or  indorse- 
ment of  a  third  person  is  sufficient.  Booth  v.  Smith,  3  Wend. 
66;  New  York  State  Bank  v.  Fletcher,  5  Wend.,  85;  Frisbie  v. 
Lamed,  21  Wend.,  451 ;  and  this  is  so,  even  though  the  nolw 
of  such  third  person  should  be  of  less  amount  than  the  original 
debt.  "Boyd  v.  Hitchcock,  20  Johns.,  76 ;  Le  Page  v.  McCrea,  ] 
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Wend.,  164;  Kellogg  v.  Richards,  14  Wend.,  116.  So  of  an 
assignment  by  the  debtor  of  all  his  stock  in  trade  and  his  out- 
standing debts.  Watltinson  v.  Inglesby,  5  Johns.,  386. 

Not  merely  executory.']  It  is  not  enough  to  constitute  a  bar  that 
there  was  a  clear  agreement  or  accord,  and  a  sufficient  considera- 
tion, but  the  agreement  or  accord  must  be  executed.  The  answer 
ought  to  allege  that  the  matter  or  thing  was  accepted  in  satisfac- 
tion ;  for  mere  readiness  to  perform  the  accord,  or  a  tender  of 
performance,  will  not  do,  and  an  answer  of  accord  and  a  tender 
of  performance  is  bad  on  demurrer.  Russell  v.  Lytle,  6  Wend., 
390 ;  Hawley  v.  Foote,  19  Wend.,  516 ;  Brooklyn  Bank  v.  Be 
Qrauw,  23  Wend.,  342 ;  Tilton  v.  Alcott,  16  Barb.,  598.  A  mere 
verbal  agreement  to  accept  a  future  delivery  of  goods  in  satisfac- 
tion of  a  debt  created  by  a  sealed  instrument  is  no  defense  to  an 
action  brought  upon  the  latter.  Laivrence  v.  Woods,  4  Bosw.,  354. 

It  is  also  a  rule  that  every  part  of  the  matter  agreed  to  be 
received  as  a  satisfaction,  must  be  effectual,  so  that  if  there  is  a 
partial  failure  of  performance  of  the  accord,  or  a  part  of  it  does 
not  take  effect,  the  whole  agreement  is  void,  and  the  entire  accord 
fails.  Nave  v.  Fletcher,  4  Litt.,  Ky.,  242;  Cock  v.  Honychurch,  T. 
Eaym.,  203,  Watkinson  v.  Inglesby,  5  Johns.,  386. 

What  is  a  sufficient  accord  and  satisfaction.']  An  accord  and 
satisfaction  by  oue  of  several  obligors  in  a  bond  is  valid.  Strang  v. 
Holmes,  7  Cow.,  224.  And  a  conveyance  of  lands  in  pursuance 
of  a  parol  agreement  to  accept  and  receive  it  in  satisfaction  of 
such  bond  is  a  valid  accord  and  satisfaction.  lb. 

So  a  delivery  by  a  debtor  of  his  stock  in  trade,  and  an  assign- 
ment of  his  outstanding  debts,  to  his  creditor,  in  pursuance  of 
an  agreement  with  the  creditor  to  do  so  for  his  benefit,  and  as  a 
satisfaction  of  his  debts,  is  valid,  and  if  accepted  by  the  creditor, 
the  court  will  not  inquire  into  the  value  of  the  stock  and  debts, 
but  hold  the  accord  and  satisfaction  valid,  complete  and  conclu- 
sive. Watkinson  v.  Inglesby,  5  Johns.,  386."  So  the  acceptance  by 
a  creditor  of  the  note  of  a  third  person  for  the  debt  due  from  his 
debtor,  in  full  payment  of  his  demand,  when  followed  by  the 
payment  of  such  note,  is  a  valid  accord  and  satisfaction  of 
the  original  debt,  although  the  sum  received  was  less  than  that 
amount.  Le  Page  v.  McCrea,  1  Wend.,  164.b  So  if  a  debtor  offers 
to  give  his  own  note,  indorsed  by  a  third  person,  for  about  one- 
half  of  the  original  debt,  and  this  note  is  accepted  by  the  creditor 
in  pursuance  of  the  offer,  the  note  will  constitute  a  valid  accord 
and  satisfaction  of  the  original  demand,  even  though  it  does  not 
appear  whether  such  note  had  been  paid  or  not.  Boyd  v.  Hitch- 
cock, 20  Johns.,  76.  So  if  a  partnership  firm  gives  the  note  of  a 
third  person,  which  is  indorsed  by  one  of  the  partners,  together 
with  a  small  sum  of  money  to  a  creditor  as  a  satisfaction  of  his 
debt,  and  he  receives  it  as  such,  and  balances  the  account  against 
the  firm  on  his  books,  this  will  be  an  accord  and  satisfaction  of 
his  claim.  Frisbie  v.  Lamed,  21  Wend.,  450;  St.  John  v.  Purdy, 
1  Sandf.,  9. 

(a)  Note  625.        (6)  Note  626. 
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Where  two  parties  have  cross  actions  pending  against  each 
other  for  false  imprisonment,  and  they  mutually  agree  to  discon- 
tinue such  actions,  and  do  so,  this  will  be  a  good  accord  and 
satisfaction.  Foster  v.  Trull,  12  Johns.,  456.  And  in  an  action  for 
the  recovery  of  damages  for  a  nuisance,  caused  by  the  act  of  the 
defendant  in  putting  his  dead  animals  in  the  plaintiff's  stream, 
the  defendant  proved  that  after  the  cause  of  action  accrued,  but 
before  the  action  was  commenced,  he  made  a  claim  against  the 
plaintiff  for  a  trespass  committed  by  the  cattle  belonging  to  the 
latter,  and  that  the  plaintiff  was  willing  to  pay  therefor;  but 
the  defendant  exacted,  as  one  of  the  terms  of  a  settlement,  that  the 
plaintiff  should  give  him  a  receipt  for  one  dollar,  "in  full  of  all 
demands  to  date,"  which  the  plaintiff  thereupon  did,  and  paid  the 
damages  for  the  trespass,  and  took  the  defendant's  receipt  there- 
for. At  the  time  of  this  settlement  nothing  was  said  about  the 
particular  demand  for  which  the  action  was  brought;  but  it  was 
held  that  there  was  a  valid  accord  and  satisfaction  of  the  cause 
of  action  for  the  nuisance.  Tedder  v.  Tedder,  1  Denio,  257. 

The  rule  that  the  payment  of  a  less  sum,  in  satisfaction  of  a 
debt  is  not  good  as  an  accord  and  satisfaction,  applies  to  those 
cases  only  in  which  there  is  no  dispute  as  to  the  existence  or  the 
amount  of  the  debt.  It  does  not  apply  to  a  case  in  which  there 
is  a  dispute  as  to  the  amount  of  the  debt,  and  where  the  parties 
finally  agree  that  the  payment  of  a  part  of  the  sum  claimed  shall 
be  a  full  payment ;  for,  if  such  an  agreement  is  made,  and  a  pay- 
ment is  made  in  accordance  with  it,  and  a  receipt  in  full  given, 
that  will  constitute  a  valid  accord  and  satisfaction  of  the  entire 
claim.  Palmerton  v.  Huxford,  4  Denio,  166;  Pierce  v.  Pierce,  25 
Barb.,  243. 

A  creditor  may  receive  in  satisfaction  and  discharge  of  his 
demand,  an  account  against  a  stranger.  Willard  v.  Germer,  1 
Sandf.,  50.  A.  made  a  criminal  charge  against  B.,  and  they 
agreed  that  A.  should  write  a  letter  to  0.  in  exculpation  of  B.  in 
full  satisfaction  of  the  matter,  and  he  did  so,  which  was  held  to 
be  a  good  accord  and  satisfaction  of  any  claim  by  B.  Smith  v. 
Kerr,  1  Barb.,  155.  A.  held  three  notes  against  B.,  and  in  settle- 
ment and  discharge  of  them  he  accepted  and  received  the  note 
of  a  third  person  for  a  less  sum,  which  was  paid  at  maturity,  and 
this  was  held  a  valid  accord  and  satisfaction.  Webb  v.  Goldsmith, 
2  Duer,  413.  But  if  the  acceptance  of  the  note  of  a  third  per- 
son is  procured  by  a  willful  misrepresentation  or  suppression  of 
any  material  fact  in  the  statement  of  his  affairs,  it  will  render 
the  accord  void.  Stafford  v.  Bacon,  1  Hill,  532. 

A  receipt  for  a  sum  of  money,  "  in  full  for  damages  done  us  by 
the  stage  accident,"  &c,  signed  by  the  party  injured,  is  prima 
facie  evidence  of  an  accord  and  satisfaction  ;  and,  in  the  absence 
of  fraud  in  obtaining  it,  cannot  be  varied  by  parol  evidence 
Coon  v.  Knap,  4  Seld.,  402.a 

So  the  following  defenses  have  been  held  to  amount  to  a  good 
accord  and  satisfaction  :  That  it  was  agreed  between  the  plaintiff 

(a)  Note  527. 
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and  the  defendant,  that  the  plaintiff  should  sell  certain  goods  for 
the  defendant,  and  pay  the  debt  out  of  the  proceeds  of  the  sale  ; 
that  the  goods  were  sold  for  a  sum  exceeding  the  debt,  which  sum 
was  received  by  the  plaintiff  before  the  commencement  of  the 
action,  and  was  sufficient  to  satisfy  the  plaintiff's  debt  and  dam- 
ages. Hills  v.  Mesnard,  10  Q.  B.,  266.  So,  in  an  other  case,  that 
the  defendant  and  the  plaintiff  accounted  together  respecting  the 
plaintiff's  cause  of  action,  and  all  other  claims  and  demands 
between  them ;  that  on  that  accounting,  a  certain  sum  only  was 
found  to  be  due  to  the  plaintiff,  and  that  the  defendant  paid  that 
sum  to  the  plaintiff,  who  accepted  and  received  the  same  in  full 
satisfaction  and  discharge,  &c.  Callander  v.  Howard,  10  0.  B., 
290  ;  Sutton  v.  Page,  3  O.  B.,  204  ;  Smith  v.  Page,  15  Mees.  & 
Wels.,  686. 

Wliat  is  not  sufficient,  as  an  accord  and  satisfaction.]  An  agree- 
ment by  way  of  an  accord  executory,  which  is  to  be  performed  at 
a  future  day,  with  a  complete  tender  of  performance,  is  no  bar  to 
an  action,  unless  such  performance  was  accepted.  Tilton  v.  Alcott, 
16  Barb.,  598."  So  an  answer,  which  alleges  that  the  creditor 
accepted,  in  satisfaction,  the  debtor's  order  on  a  third  party  for 
his  note,  is  not  sufficient,  though  it  is  also  alleged  that  the  creditor 
presented  the  order  to  the  third  party,  and  that  he  tendered 
the  note,  since  that  is  no  satisfaction  unless  the  note  was  accepted. 
Hawley  v.  Foote,  19  Wend.,  516  ;  Brooklyn  Bank  v.  De  Grauw,  23 
Wend.,  342. 

The  payment  by  a  debtor,  and  the  acceptance  by  a  creditor,  of 
a  smaller  sum  of  money,  in  payment  or  satisfaction  of  a  larger 
one,  which  is  justly  and  actually  due,  is  not  a  valid  discharge, 
either  as  a  payment  or  as  an  accord  and  satisfaction.  Seymour  v. 
Minturn,  17  Johns.,  169  ;  Dederick  v.  Leman,  9  Johns.,  333.  So 
an  agreement  with  one  of  two  joint  debtors,  to  accept  a  part  of 
the  debt  from  him,  and  to  look  to  the  other  for  the  residue,  with 
a  payment  of  the  agreed  sum,  is  not  a  satisfaction  of  the  entire 
demand,  nor  will  it  bar  an  action  against  both  for  the  residue. 
Harrison  v.  Close,  2  Johns.,  448.  So  a  receipt  given  to  one  of 
two  joint  and  several  debtors,  in  full  of  his  obligation,  in  con- 
sideration of  part  payment,  will  not  operate  to  discharge  either 
of  them.  Buckingham  v.  Oliver,  3  E.  D.  Smith,  129. 

But  the  rule  that  a  part  payment  is  no  bar  to  an  action  for 
the  residue  of  the  debt,  applies  in  these  cases  only  in  which  the 
demand  is  undisputed,  and  is  liquidated ;  for,  if  the  sum  is  dis- 
puted or  the  amount  unliquidated,  a  payment  of  a  part  and  an 
acceptance  of  it  in  satisfaction  by  the  creditor,  will  bar  an  action 
for  any  further  sum  than  that  paid  and  accepted.  Longridge  v. 
Dorville,  5  Barn.  &  Aid.,  117 ;  Wilkinson  v.  Byers,  1  Ad.  &  E., 
106 ;  Atlee  v.  Backhouse,  3  Mees.  &  Wels.,  651 ;  Palmerton  v. 
Huxford,  4  Denio,  166  ;  Ante,  1040. 

Where  the  plaintiffs  had  obtained  a  judgment  before  a  justice 
of  the  peace,  against  several  defendants,  and  one  of  them  was 
about  to  bring  an  appeal,  when  the  plaintiffs,  in  consideration  of 
Wait        131  (a)  NoTB  528> 
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his  agreement  not  to  appeal,  agreed  that  they  would  not  take 
any  proceedings  to  collect  the  judgment  from  him,  but  would 
look  to  the  other  defendants  alone  for  the  money,  and,  although 
no  appeal  was  brought,  this  was  held  not  to  be  an  accord  and 
satisfaction,  since  nothing  was  received  in  satisfaction,  and  every- 
thing rested  in  promises.  Mitchell  v.  Hawley,  4  Denio,  414.  But, 
in  the  case  last  cited,  one  of  the  reasons  assigned  for  the  decision, 
was,  that  the  judgment  was  in  the  nature  of  a  record,  and  that 
the  written  agreement  could  not  operate  as  a  release  of  the  judg- 
ment, because  it  was  not  under  seal ;  nor  as  an  accord  and  satis- 
faction, because  it  was  merely  an  executory  agreement.  And  it 
was  also  held,  that  an  accord  and  satisfaction  by  parol,  or  by  a 
writing  not  under  seal,  cannot  be  set  up  as  a  bar  to  an  action 
upon  a  record,  or  a  judgment  in  the  nature  of  a  record.  But 
where  the  demand  is  in  writing,  though  not  under  seal,  or  where 
it  is  a  demand  not  existing  in  writing,  an  accord  which  consists 
of  mutual  promises,  although  unperformed,  and  thus  having  a 
new  and  valid  consideration,  is  binding  upon  the  parties,  and  an 
action  will  lie  for  a  breach  of  it.  Billings  v.  Yanderbeck,  23  Barb., 
546. 

But  an  answer  which  alleges  that  the  plaintiff  had  an  account- 
ing, and  that  the  defendant  gave,  and  the  plaintiff  accepted  his 
negotiable  promissory  note  on  account  of  such  demand,  is  no 
bar  to  an  action  upon  the  original  demand,  unless  the  action  is 
brought  before  the  maturity  of  the  note,  *or  it  is  shown  to  be 
outstanding  in  the  hands  of  a  third  person.  Hughes  v.  Wheeler, 
8  Oow.,  77 ;  and  see  Burdick  v.  Green,  15  Johns.,  247 ;  Pintard 
v.  TacMngton,  10  Johns.,  104. 

An  accord  and  satisfaction  which  is  obtained  by  means  of 
duress,  will  be  void ;  and  where  an  employer,  upon  discharging 
an  employee,  in  a  foreign  land,  refused  to  make  him  any  pay 
ment,  or  to  grant  him  a  passage  home  in  the  employer's  ship, 
pursuant  to  the  contract  between  them,  unless  he  would  accept 
less  than  the  sum  demanded,  and  also  sign  a  receipt  in  full,  which 
the  employee  did,  while  destitute  of  money  and  without  the 
means  of  returning  home,  and  this  was  held  to  be  no  bar  to.  an 
action  for  what  was  justly  due.  Bourlce  v.  Story,  4  E.  D.  Smith,  54. 

Defense  must  he  pleaded.]  To  render  an  accord  and  satisfaction 
available  as  a  defense,  it  must  be  pleaded,  by  setting  it  up  in 
the  answer.  The  defendant  may,  after  suit  is  brought,  settle  the 
cause  of  action,  and  then,  in  his  answer,  set  up  such  settlement 
by  way  of  defense.  Willis  v.  Ohipp,  9  How.,  568. 

SECTION  XXI. 

TENDER. 

What  it  is.]  When  used  in  reference  to  contracts  or  pleadings, 

this  word  is  understood  to  mean  an  offer  to  do  or  perform  an  act 

which  the  party  offering  is  legally  bound  to  perform  to  the  party 

to  whom  the  offer  is  made.    In  relation  to  money  debts,  it  is  an 

>ffer  of  a  sum  of  money  in  satisfaction  of  the  debt  or  claim,  by 
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producing  and  showing  the  amount  to  the  creditor  or  party  claim- 
ing, and  expressing  verbally  a  willingness  to  pay  it.  And  the 
word  imports  not  only  a  verbal  offer,  but  a  corresponding  Corpo- 
ral act,  as  by  producing  and  showing  the  amount. 

The  manner  of  tendering  chattels  will  be  explained  in  a  subse- 
quent place ;  and  see  ante,  415  to  417. 

By  whom  made.']  If  there  is  but  one  debtor,  and  he  properly 
tenders  the  amount,  there  will  be  no  question  whether  the  tender 
was  made  by  the  right  person.  If  there  are  several  debtors,  a  ten- 
der by  all  or  any  of  them  is  sufficient ;  and  the  rule  is  the  same 
whether  the  debtors  are  jointly,  or  jointly  and  severally  liable. 
And  a  tender  need  not  be  made  by  the  debtor  in  proper  person, 
for  he  may  employ  an  agent  for  that  purpose,  and  a  proper  ten- 
der by  an  agent  duly  authorized  will  be  entirely  valid.  And,  if 
an  agent  is  furnished  with  a  specific  sum  of  money  for  the  pur- 
pose of  making  a  tender,  and  he,  at  his  own  risk,  tenders  a  greater 
sum,  such  tender  will  be  valid.  Bead  v.  Goldring,  2  Maule  & 
Selw.,  86. 

A  tender  may  be  valid  in  some  instances,  even  though  made 
by  a  stranger.  And  where  there  was  an  interview  between  the 
plaintiff  and  the  defendant,  at  which  the  defendant  was  willing 
to  pay  a  specified  sum,  which  a  third  person  present  offered  to 
go  up  stairs  in  the  house  where  they  were  and  get,  but  was  pre- 
vented by  the  plaintiff,  who  said  she  need  not  trouble  herself,  for 
he  could  not  take  it,  and  it  also  appeared  that  she  had  the  money 
there,  this  was  held  to  be  a  sufficient  tender  by  the  defendant 
himself,  although  he  did  not,  at  the  time,  take  notice  of  what 
was  done,  because  his  subsequent  pleading  it  afterwards  was  a 
sufficient  ratification  of  the  act.  Harding  v.  Davies,  2  Oarr.  & 
Payne,  78. 

Any  person  may  make  a  valid  tender  for  an  idiot,  and  the  rea- 
son of  the  rule  has  been  held  applicable  to  a  tender  for  an  infant 
by  a  relative  who  was  not  his  guardian.  Co.,  Litt.,  b ;  Brown  v. 
Dysinger,  1  Eawle,  408.  So  a  tender  may  be  made  by  an  inhabit- 
ant of  a  school  district,  on  behalf  of  such  district,  without  any 
express  authority,  and  this,  if  ratified  by  the  district,  is  a  good 
tender.  Kincaid  v.  Brunswick,  2  Fairf.,  188. 

To  whom  made.]  A  tender  to  the  creditor  in  person,  will  always 
be  made  to  the  proper  party.  If  the  money  is  due  to  several  per- 
sons jointly,  it  may  legally  be  tendered  to  either  of  them,  though 
it  must  be  pleaded  as  a  tender  to  them  all.  Douglas  v.  Patrick, 
3  Term,  683. 

To  constitute  a  valid  tender,  it  must  be  made  to  the  creditor 
himself,  or  to  some  one  authorized  to  receive  it  in  his  behalf. 
Hornby  v.  Cramer,  12  How.,  490.  But  where  the  money  was  due 
on  a  contract  for  the  sale  of  lands,  which  specified  a  day,  but  no 
place  for  the  payment  of  the  purchase-money,  and  on  inquiry  by 
the  vendee  of  the  vendor,  as  to  the  place  of  payment,  she  said 
she  would  be  at  home  on  the  day  fixed  for  payment,  it  was  held 
that  a  tender  on  that  day,  at  her  residence,  to  her  son  who  was 
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living  with  her,  was  valid,  she  having  absented  herself  therefrom 
at  that  time.  Smith  v.  Smith,  25  Wend.,  405 ;  S.  C,  2  Hill,  351. 
So,  in  such  a  case,  if  the  creditor,  .knowing  the  day  upon  which  a 
payment  ought  to  be  made,  voluntarily  absents  himself  from 
home  on  that  day,  under  circumstances  indicating  an  intention  to 
avoid  the  debtor,  a  tender  by  the  latter  to  any  proper  member  of 
the  family  whom  he  may  find  at  the  creditor's  house  at  that 
time,  will  be  good.  Judd  v.  Ensign,  6  Barb.,  258. 

A  tender  to  an  assignee  of  a  debt  or  demand  is  a  good  tender. 
And  a  tender  to  an  agent  authorized  to  receive  payment  is  as 
good  as  a  tender  to  the  creditor  in  person.  Goodland  v.  Blewith, 
1  Camp.,  477.  If  a  clerk  is  authorized  to  receive  money,  but  the 
creditor  directs  him  not  to  receive  a  certain  sum,  if  offered  by  a 
specified  debtor,  for  the  reason  that  the  demand  had  been  put 
into  the  hands  of  the  creditor's  attorney,  and  the  money  is  after- 
wards tendered  by  the  debtor  to  the  clerk,  who  refuses  to  receive 
it,  and  assigns  his  instructions  as  the  reason  for  the  refusal,  the 
tender  will,  nevertheless,  be  valid,  as  a  good  tender  to  the  prin- 
cipal. Moffat  v.  Parsons,  5  Taunt.,  307;  S.  C,  1  Marsh.,  55.  So 
a  tender  to  a  merchant's  clerk,  at  the  store,  for  goods  previously 
bought  there,  is  good,  although  the  claim  had  then  been  left  with 
an  attorney  for  collection.  Soyt  v.  Byrnes,  2  Pairf.,  475;  Mclniffe 
v.  Wheelock,  1  Gray,  600.  A  tender  is  also  valid  if  made  to  an 
attorney  with  whom  the  claim  has  been  left  for  collection.  Grozer 
v.  Pilling,  4  Barn.  &  Oress.,  26;  Jackson  v.  Crafts,  18  Johns.,  110. 
And  if  an  attorney,  with  whom  a  demand  is  left  for  collection, 
writes  a  letter  demanding  payment  at  his  office,  a  tender  by  the 
debtor  to  any  person  in  charge  of  the  office,  in  the  attorney's 
absence,  is  valid.  Kirton  v.  Braithivaite,  1  Mees.  &  Wels.,  310; 
Wilmot  v.  Smith,  3  Oarr.  &  Payne,  453 ;  and  see  Barrett  v.  Deere, 
M.  &  M.,  200. 

If,  in  such  a  case,  the  attorney  had  written  a  letter,  demanding 
payment  to  himself,  instead  of  generally,  at  his  office,  a  tender  to 
a"  writing  clerk  in  the  office  would  not  have  been  valid.  Watson 
v.  Hetherington,  1  Oarr.  &  Kir.,  36. 

But  a  tender  to  a  clerk  of  a  sub-agent  of  the  creditor  is  insuffi- 
cient, unless  it  is  shown  that  such  clerk  had  authority  to  receive 
the  money.  Hargous  v.  Lalxens,  3  Sandf.,  213.a 

When  to  be  made.]  At  common  law  a  tender  must  be  made  on 
the  very  day  on  which  the  money  is  due,  if  that  day  is  fixed  or 
made  certain  by  the  contract.  But  by  the  statutes  of  this  state, 
which  will  be  quoted  in  a  subsequent  place,  a  tender  may  now  be 
made  after  the  day  of  payment,  under  certain  circumstances  and 
upon  specified  conditions.  But  a  tender  of  money,  before  it  is 
due,  will  be  entirely  ineffectual  as  a  legal  tender  for  any  purpose. 
Mitchell  v.  Cook,  29  Barb.,  243;  Tillou  v.  Britton,  4  Halst.,  120; 
Saunders  v.  Frost,  5  Pick.,  267.  If  the  debt  draws  interest,  a 
tender  of  the  amount,  before  it  is  due,  without  also  tendering 
interest  up  to  the  time  of  the  maturity  of  the  debt,  is  clearly 
bad.  It.    But  if  the  debt  does  not  draw  interest,  it  has  been  held 

(a)  Note  529. 
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in  one  case,  that  a  tender  before  the  day  of  payment  was  valid. 
McHard  v.  Whetcroft,  3  Harris  &  McH.,  85. 

When  the  money  is  not  to  become  due  on  a  fixed  day,  but  is 
not  to  become  due  until  a  demand  has  been  made,  no  tender  need 
be  made  before  such  demand,  since  the  money  will  not  be  due 
before  that  time.  But  where  money  is  to  be  due  or  payable  on 
or  before  a  specified  day,  a  tender  may  be  made  at  any  time 
before  the  day  fixed,  because  the  debtor  has  an  option  to  pay  on 
that  day  or  before  that  time,  if  he  so  elects. 

Where  money  is  received  by  one  person  for  the  use  of  an  other, 
and  it  ought,  by  law,  to  be  paid  over  without  delay  and  without 
demand,  a  tender  of  the  money  may  be  made  at  any  time.  And 
.  it  ought  to  be  done  promptly,  if  the  person  receiving  it  would 
avoid  the  payment  of  interest  and  costs,  from  the  time  it  ought 
to  have  been  paid  or  tendered.  Stacy  v.  Graham,  4  Kern.,  492 ;  S. 
G,  3  Duer,  444  ;  and  see  ante,  715,  716.  But  the  right  to  sue, 
without  a  previous  demand,  for  money  received,  will  not  be 
extended.  And  where  a  bank  receives  money  on  deposit,  in  the 
ordinary  way,  from  one  of  its  customers,  the  latter  cannot  main- 
tain an  action  for  its  recovery,  without  a  previous  demand  by 
check  or  otherwise.  Downes  v.  Phasnix  Banlc,  6  Hill,  297. 

A  tender  before  an  action  is  actually  commenced  is  sufficient, 
even  though  the  creditor  has  placed  the  demand  in  the  hands  of 
an  attorney,  who  has  made  out  the  papers  for  commencing  the 
action,  and  has  also  placed  them  in  the  sheriff 's  hands  for  service; 
and  it  is  not  necessary  to  tender  any  costs  ;  and  this  is  especially 
the  case  where  the  debtor  does  not  know,  and  is  not  informed 
at  the  time  of  making  the  tender,  that  costs  have  been  incurred. 
Hull  v.  Peters,  7  Barb.,  331,  overruling  Betan  v.  Drew,  19  Wend., 
304  ;  and  see  Johnson  v.  Comstock,  6  Hill,  10.    , 

Wliere  to  he  made.']  Where  the  contract  provides  in  express 
terms,  that. payment  of  a  sum  of  money  shall  be  made  at  a  par- 
ticular place,  a  tender  at  that  place  will  be  sufficient,  but  it  will 
not  be  valid  at  any  other.  But  where  no  place  of  payment  is 
mentioned,  and  the  debt  is  due  in  money,  the  debtor  is  bound  to 
seek  the  creditor  wherever  he  may  be  within  the  state,  and  make 
or  tender  payment  to  him  there.  Littell  v.  Nichols's  Admrs.,  Har- 
din, 66 ;  Chambers  v.  Winn,  Pr.  Dec,  193.  If,  however,  a  con- 
tract is  made  in  one  state  of  the  Union,  for  the  payment  of 
money,  the  debtor  is  not  bound  to  go  to  an  other  state  to  tender 
the  money  to  the  creditor.  Allshouse  v.  Ramsay,  6  Whart.,  331. 

If  no  place  has  been  appointed  for  the  payment  of  money,  the 
general  rule  is,  that  a  tender  to  the  creditor,  wherever  he  may  be 
found,  will  be  valid.  Slingerland  v.  Morse,  8  Johns.,  474.  And 
this  is  the  rule  even  as  to  rent,  which  may  always  be  paid  on  the 
land,  though  a  personal  tender  to  the  creditor  is  equally  valid. 
Hunter  v.  Le  Gonte,  6  Cow.,  728.  A  tenant,  however,  is  not, 
in  some  cases,  required  to  make  a  tender  off  of  the  demised  pre- 
mises. ItNis  a  well  settled  principle,  as  to  rent,  payable  in  money 
or  kind,  that  where  the  contract  is  silent  as  to  the  place  of  pay 
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ment,  a  tender  on  the  land  is  good,  and  it  is  not  required  of  the 
lessee  to  make  a  tender  to  the  person ;  and  the  reason  is,  that 
rent  issuing  out  of  the  land,  savors  so  far  of  the  realty,  that  it 
is  payable  on  the  leased  premises.  Walter  v.  Dewey,  16  Johns., 
222,  224.  And  where  the  rent  reserved  was  to  be  payable  in 
book  accounts,  which  the  teuaut  was  to  warrant  to  be  good  for 
collection,  and  which  should  then  be  due  in  cash,  it  was  held 
that  a  tender  of  such  book  accounts,  properly  warranted,  upon 
the  demised  premises,  was  a  valid  tender.  lb.  The  law  as  to  a 
tender  in  specific  articles  of  property,  will  be  explained  in  a  sub- 
sequent place.  As  to  the  payment  or  tender  of  articles  on  a 
chattel  note,  see  Unte,  415,  416,  417. 

Manner  of  tendering.']  The  defense  of  tender  is  allowed  upon- 
the  principle,  that  the  creditor  might  have  received  his  money 
without  action  if  he  would ;  and,  therefore,  the  law  will  neither 
encourage  nor  justify  him  in  making  unnecessary  costs  for  his 
debtor  to  pay.  But  before  the  debtor  will  be  permitted  to  avail 
himself  of  this  defense,  he  must  show  that  he  has  fully  complied 
with  the  requirements  of  the  law  in  relation  to  a  tender.  A 
tender  by  a  debtor,  must  be  evidenced  by  both  words  and  acts. 

In  addressing  his  creditor,  he  must  employ  language  which 
explicitly  offers  to  pay  a  specified  sum  of  money  upon  some  debt 
or  demand  which  is  then  mentioned,  and  which  is  recognized  as 
being  due  to  the  extent  of  the  sum  tendered.  And  there  must 
be  more  than  mere  words,  for  the  offer  must  be  accompanied  by 
an  actual  offer  or  a  manual  tender  of  the  sum  intended  to  be 
tendered. 

Where  a  tender  is  set  up  in  the  answer,  it  must  be  proved 
that  there  was  a  production  of  the  money,  and  an  actual  offer  of 
it  to  the  creditor,  unless  it  is  shown  that  the  latter  dispensed 
with  it  by  some  positive  act  or  declaration.  Bakeman  v.  Pooler,  15 
Wend.,  637.a  In  such  a  case,  it  is  not  enough  to  show  that  the 
debtor  had  the  money  in  his  pocket,  and  that  he  informed  his 
creditor  that  the  money  was  ready  for  him,  and  that  he  asked 
him  to  take  the  money,  when  it  also  appears  that  the  money  was 
not  shown  to  the  creditor.  lb.  Under  such  circumstances,  a 
creditor  is  not  bound  to  say  whether  he  will  take  the  money  or 
not,  until  it  is  actually  produced  and  offered  to  him.  lb. 

It  is  not  sufficient  for  the  debtor  to  say  that  he  is  ready  to  pay, 
without  offering  to  do  so ;  and  if,  at  the  time  of  making  an  offer 
to  pay  a  specified  sum,  he  retains  the  money  in  a  bag  in  or  under 
his  arm,  instead  of  offering  it  to  the  creditor,  the  tender  will  be 
invalid.  Sucklinge  v.  Coney,  Noy.,  74  ;  and  see  Thomas  v.  Evans, 
10  East,  101 ;  Dickinson  v.  Sim,  4  Esp.,  68  ;  Kraus  v.  Arnold,  7 
J.  B.  Moore,  59  ;  Leatherdale  v.  Sweepstone,  3  Oarr.  &  Payne,  342 ; 
Finch  v.  Brook,  1  Scott,  70 ;  Breed  v.  Hurd,  6  Pick.,  356. 

A  creditor  may  dispense  with  the  production  and  offer  of  the 
money ;  and  if,  on  an  offer  of  a  sufficient  sum,  he  refuses  to 
accept  it,  unless  the  debtor  will  also  pay  an  other  demand,  this 
will  waive  an  actual  offer  of  the  money,  and  be  a  valid  tender 

(a)  Note  530. 
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Douglas  v.  Patrick,  3  Term,  683  ;  and  see  Cornwell  v.  Haight,  7 
E.  P.  Smith,  462  ;  and  see  ante,  830. 

But  where  a  creditor  refuses  to  receive  the  sum  actually  due, 
an  the  ground  that  he  claims  a  larger  sum,  this  will  not  dispense 
with  an  actual  offer,  by  the  debtor,  of  the  amount  really  due. 
Dunham  v.  Jackson,  6  Wend.,  22,  34 ;  Kraus  v.  Arnold,  7  J.  B. 
Moore,  59  ;  Thomas  v.  Evans,  10  East,  101. 

The  general  rule  is,  that  a  tender  must  be  without  qualifications 
or  conditions ;  and  this  is  especially  the  case  where  the  offer  of 
the  money  is  accompanied  by  qualifications,  or  clogged  with  con- 
ditions, to  which  the  creditor  may  reasonably  object.  And  in  this 
state  the  rule  is  quite  strictly  enforced.  And,  if  a  tender  is  made 
by  a  debtor  to  his  creditor,  of  a  specified  sum,  even  by  an  actual 
production,  and  a  manual  offer  of  the  money,  it  will  be  invalid 
if  it  is  tendered  in  full  settlement  and  discharge  of  all  demands 
which  the  creditor  holds  against  him.  Wood  v.  Hitchcock,  20  Wend., 
47;  Strong  v.  Harvey,  3  Bing.,  304.  So  a  tender  of  a  certain  sum, 
accompanied  by  a  demand  of  a  receipt  in  full  of  all  demands  is 
clearly  invalid.  Glasscott  v.  Day,  5  Esp.,  48;  Thayer  v.  Brackett,  12 
Mass.,  450."  The  principle  upon  which  a  tender  has  so  frequently 
been  held  invalid,  when  a  receipt  in  full  was  demanded,  is  not 
for  the  reason  that  a  mere  receipt  was  demanded,  but  because  a 
particular  sum  was  offered  in  full  payment;  and  see  Oheminant  v. 
Thornton,  2  Oarr.  &  Payne,  50;  Peacock  v.  Dickerson,  Id.,  51, 
note.  And  it  is  doubtful  whether  any  case,  or  at  least  any  well 
considered  case,  has  gone  so  far  as  to  hold  that  a  tender  other- 
wise valid,  would  be  bad,  merely  because  a  receipt  was  requested 
for  the  sum  actually  tendered.  See  Richardson  v.  Jackson,  8  Mees. 
&  Wels.,  298.  Such  a  request  cannot  be  construed  into  a  con- 
dition or  qualification  to  which  any  creditor  could  reasonably 
object;  and  it,  therefore,  differs  materially  from  a  tender  accom- 
panied by  a  demand  of  a  receipt  in  full,  or  a  tender  of  a  par- 
ticular sum  in  full  satisfaction  of  the  creditor's  claims  or  demands, 
even  though  no  receipt  be  demanded.  By  accepting  the  money 
under  such  circumstances,  the  creditor  would  be  barred  from  a 
further  recovery,  upon  the  ground  of  an  accord  and  satisfaction. 
Ante,  1040.  But  a  mere  receipt  for  the  sum  actually  paid  could 
have  no  such  effect.  Still,  notwithstanding  this  view  of  the 
matter,  the  courts  enforce  the  rule  quite  inflexibly,  that  there  shall 
be  no  conditions  accompanying  the  tender.  And,  therefore,  a 
tender,  upon  condition  that  certain  securities,  to  which  the  debtor 
is  not  entitled,  shall  be  surrendered  to  him,  is  defective.  Brooklyn 
Bank  v.  De  Ghrauw,  23  Wend.,  342.  So  a  tender  of  the  amount 
due  upon  a  note,  made  upon  the  condition  that  the  holder  w411 
ratify  an  arrangement  which  has  been  made  concerning  an  other 
matter,  is  bad.  Eddy  v.  O'Hara,  14  Wend.,  221,  224 ;  and  see 
Harris  v.  Muloek,  9  How.,  402. 

An  exception  to  the  rule,  that  a  tender  must  be  unconditional, 
arises  where  the  debt  is  upon  negotiable  paper;  and,  therefore, 
the  indorser  of  a  negotiable  note  may  insist  upon  a  surrender  of 

(a)  Roosevelt  v.  Bull  Head  Bank,  45  Barb.,  579. 


1048  TENDER. 

the  note  to  him  as  a  condition  of  its  payment.  Wilder  v.  Seelye, 
8  Barb.,  408.  So  the  acceptor  of  a  bill  of  exchange  is  not  bound 
to  pay  it  unless  the  holder  produces  the  bill,  and  offers  to  give  it 
up  on  payment  of  the  amount  due  upon  it.  Hansard  v.  Robinson, 

7  Barn.  &  Cress.,  90.  So  the  maker  of  a  negotiable  promissory 
note  may  require  its  delivery  to  him  as  a  condition  of  its  pay- 
ment. Smith  v.  Rockwell,  2  Hill,  482,  ante,  434.  So  where  a 
negotiable  note  is  made  by  two  persons  jointly,  if  either  of  them 
pays  the  note,  he  is  entitled  to  the  possession  of  the  note  on  pay- 
ment thereof,  so  that  he  may  use  it  as  a  voucher  as  against  the 
other  joint  maker.  Gahoon  v.  Bank  of  TJtica,  3  Seld.,  486,  489. 
But  where  the  holder  of  a  bill  of  exchange  has  other  claims  upon 
it,  against  other  parties  than  the  one  making  the  tender,  the  lat- 
ter when  making  a  tender  can  only  require  an  exoneration  of 
himself  to  be  indorsed  on  the  bill,  and  he  is  not  entitled  to  its 
possession.  Hargous  v.  Lahens,  3  Sandf.,  213. 

Where  the  debtor's  indebtedness  consists  of  one  entire  sum,  he 
must  tender  the  entire  amount,  since  the  creditor  is  not  bound 
to  receive  a  part  of  his  debt.  Dixon  v.  Cla/rk,  5  0.  B.,  365,  377. 
This  rule,  however,  does  not  compel  a  debtor  to  tender  all  that 
he  owes  to  his  creditor,  since  he  may  owe  him  several  distinct 
debts ;  and  if  they  are  entirely  separate,  as  in  the  case  of  several 
promissory  notes,  bills  of  exchange,  bonds,  or  separate  sums  of 
money  otherwise  distinct,  the  debtor  has  a  right  to  elect  such 
of  them  as  he  is  willing  to  pay,  and  make  a  tender  of  them,  and 
omitting  the  others.  The  debtor  must  be  careful  to  tender  enough 
to  satisfy  the  creditor's  debt ;  and  where  the  debt  draws  interest, 
the  entire  sum  due,  either  as  principal  or  interest,  must  be  ten- 
dered. In  making  payments  it  is  sometimes  impossible  to  make 
the  exact  change,  owing  to  the  value  and  the  divisions  of  the  cur- 
rency, and  in  such  cases  the  law  regards  the  fractions  as  trifles 
not  to  be  taken  into  the  account.  But  if  the  sum  is  large  enough 
to  be  discharged  by  the  current  coin,  or  the  legal  currency  in  com- 
mon use,  it  is  not  a  trifle,  and  it  cannot  be  disregarded,  but  must 
be  tendered,  or  the  tender  will  be  invalid.  Boyden  v.  Moore,  5 
Mass.,  365 ;  and  see  Spencer  v.  Tooker,  21  How.,  333 ;  S.  C,  12, 
Abb.,  353. 

A  tender  of  a  larger  sum  than  the  amount  due  may,  in  some 
cases,  be  valid ;  and  where  the  sum  tendered  consists  of  specie, 
the  tender  will  not  be  rendered  invalid  by  the  fact  that  the  sum 
tendered  was  larger  than  the  debt.  Hubbard  v.  Chenango  Bank, 

8  Oow.,  88 ;  Astley  v.  Reynolds,  2  Strange,  916 ;  W adds  case,  5 
Sep.,  115. 

But  if  the  tender  is  made  in  paper  money,  a  tender  of  a  bill 
considerably  larger  in  amount  than  the  debt,  and  requiring  the 
payment  of  the  change  by  the  creditor,  has  been  held  to  be  inva- 
lid. And  a  tender  of  a  £5  bank  note  in  payment  of  a  debt  of 
j£3.10s.,  and  requesting  the  creditor  to  make  the  change  and 
return  the  balance,  was  held  to  be  a  bad  tender.  Betterbee  v 
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Davis,  3  Oamp.,  70 ;   and  see  Robinson  v.  Cook,  6  Taunt.,  336 
Blow  v.  Russell,  1  Oarr.  &  Payne,  365. 

But  if  the  creditor  does  not  object  to  the  request  for  change, 
but  claims  that  more  is  due  than  the  whole  amount  tendered,  and 
refuses  to  receive  the  tender  for  that  reason  alone,  the  tender  is 
good.  Black  v.  Smith,  Peake,  88 ;  Oadman  v.  Lubbock,  5  Dowl. 
&  Byl.,  289 ;  Saunders  v.  Q-raham,  Gow.,  121.  And  the  rule  is 
the  same  if  the  creditor  refuses  the  tender  merely  on  the  ground 
that  the  debtor  will  not  pay  an  other,  and  a  distinct  debt,  with 
the  surplus,  or  because  such  debtor  will  not  fix  his  own  counter- 
claim against  the  creditor  at  a  certain  sum.  Bevans  v.  Bees,  5 
Mees.  &  Wels.,  306.  And  it  is  a  general  rule  that  if  the  creditor 
refuses  to  receive  money  tendered  on  account  of  some  objection 
other  thau  that  relating  to  the  manner  in  which  it  was  made,  as 
on  the  ground  that  the  amount  is  insufficient,  or  any  other  simi- 
lar ground,  this  will  be  deemed  a  waiver  of  any  objections  except 
those  specifically  made.  Cole  v.  Blake,  Peake,  179 ;  Richardson  v. 
Jackson,  8  Mees.  &  Wels.,  298;  Bull  v.  Parker,  2  Dowl.,  N".  S., 
345. 

It  is  not  sufficient  that  the  debtor  was  at  one  time  ready  and 
willing  to  pay  the  debt,  but  he  must  show  that  he  always  since 
has  been,  and  that  he  still  is  willing  to  pay ;  and  therefore  the 
effect  of  a  tender  will  be  effectually  destroyed  if  the  creditor  can 
show  a  demand  of  a  fulfillment  of  the  contract,  at  the  proper 
time,  and  a  refusal  by  the  debtor  to  comply  with  the  demand. 
Dixon  v.  Clark,  5  0.  B.,  365 ;  Cotton  v.  Godwin,  7  Mees.  &  Wels., 
147.a  And  where  a  proper  tender  is  made  by  two  joint  debtors, 
which  was  refused,  yet  it  was  held  that  a  subsequent  demand  of 
the  amount  from  one  of  the  debtors,  invalidated  the  tender  as 
to  both.  Peirse  v.  Bowles,  1  Stark.,  323. 

But  a  demand  by  a  creditor  for  more  than  the  real  debt  will 
not  affect  the  tender,  where  the  excess  demanded  was  for  an 
other  debt  justly  due  to  him  from  the  debtor.  Dixon  v.  Clark,  5 
C.  B.,  378;  Brandon  v.  Newington,  3  Q.  B.,  915;  Resketh  v.  Faw- 
cett,  11  Mees.  &  Wels.,  356. 

The  thing  tendered.']  When  a  debt  is  payable  in  money,  nothing 
else  is  a  lawful  tender  in  discharge  of  the  obligation.  The  Con- 
stitution of  the  United  States  provides  that  no  state  shall  make 
anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts. 
Const.  U.  S.,  art.  1,  §  10.  The  act  of  congress  of  the  2d  of  April, 
1792,  provides  that  all  gold  and  silver  coins  struck  at  the  mint, 
shall  be  a  lawful  tender  in  all  payments.  1  U.  S.  Stat,  at  Large, 
250,  §  16.  By  the  act  of  congress  of  the  3d  of  March,  1843,  the 
following  foreign  gold  coins  are  receivable  by  weight  for  the  pay- 
ment of  all  debts  and  demands,  at  the  rates  following,  viz. :  The 
gold  coins  of  Great  Britain,  of  not  less  than  915 i  thousandths  in 
fineness,  at  94A  cents  per  pennyweight;  and  the  gold  coins  of 
France,  of  not  less  than  899  thousandths  in  fineness,  at  92i£0-  cents 
per  pennyweight.  And  by  the  same  act,  the  following  foreign  sil- 
ver coins  are  receivable  by  tale,  for  the  payment  of  all  debts  and 
Wait        132  <°>  NoTB  531> 
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demands,  at  the  rates  following,  viz. :  The  Spanish  pillar  dollars, 
and  the  dollars  of  Mexico,  Peru,  and  Bolivia,  of  not  less  than  897 
thousandths  in  fineness,  and  415  grains  in  weight,  at  100  cents 
each ;  and  the  five-franc  pieces  of  France,  of  not  less  than  900 
thousandths  in  fineness,  and  384  grains  in  weight,  at  93  cents 
each.  5  Id.,  607. 

But,  notwithstanding  the  prohibition  in  the  Constitution  of  th 
United  States,  which  declares  that  no  state  shall  have  the  power 
to  make  anything  but  gold  and  silver  a  legal  tender  for  the  pay- 
ment of  debts,  the  same  language  does  not  apply,  in  terms,  to  the 
government  of  the  United  States.  And  the  enormous  expendi- 
tures of  money  required  for  the  purpose  of  carrying  on  the  present 
war,  has  rendered  it  necessary  for  the  government  to  employ  some 
other  means  of  payment  than  gold  and  silver,  in  the  discharge  of 
its  current  expenses. 

By  an  act  of  congress,  passed  February  25th,  1862,  Laws  of 
Congress  of  1862,  ch.  33,  the  secretary  of  the  treasury  of  the 
United  States  was  authorized  to  issue  one  hundred  and  fifty  mil- 
lions of  dollars,  of  United  States  treasury  notes,  not  bearing 
interest,  payable  to  bearer,  at  the  treasury  of  the  United  States 
and  of  a  denomination  of  not  less  than  five  dollars  each. 

The  act  further  provides,  that  such  notes  shall  be  receivable  in 
payment  of  all  taxes,  internal  duties,  excises,  debts  and  demands 
of  every  kind  due  to  the  United  States,  except  duties  upon 
imports,  and  of  all  claims  and  demands  against  the  United 
States  of  every  kind  whatsoever,  except  for  interest  upon  bonds 
and  notes,  which  shall  be  paid  in  cash,  and  shall  also  be  lawful 
money  and  a  legal  tender  in  payment  of  all  debts,  public  and 
private,  within  the  United  States,  except  duties  upon  imports 
and  interest  as  aforesaid. 

This  act  has  been  held  by  the  courts  of  this  state  to  be  valid 
and  constitutional.  And  it  has  been  held  that  a  tender  of  this 
currency  in  payment  of  a  debt  due  from  one  individual  to  an 
other,  or  by  a  banking  corporation  in  payment  of  its  debts  to 
individuals,  is  a  valid  tender.  Metropolitan  Bank  v.  Van  DycTc,  13 
E.  P.  Smith,  400.  And  the  rule  is  the  same  even  though  the 
debt  was  incurred  prior  to  the  passage  of  the  act  of  congress,  on 
the  25th  February,  1862.  Hague  v.  Powers,  39  Barb.,  427  ;  Meyer 
v.  Roosevelt,  13  E.  P.  Smith,  400.a 

By  an  other  act  of  congress,  passed  June  30th,  1864,  Laws  of 
Congress,  1864,  ch.  172,  the  secretary  of  the  treasury  was  further 
authorized  to  issue  two  hundred  millions  in  treasury  notes,  of 
any  denomination  not  less  than  ten  dollars,  payable  at  any  time 
not  exceeding  three  years  from  date,  or,  if  thought  more  expe- 
dient, redeemable  at  any  time  after  three  years  after  date,  and 
bearing  interest  not  exceeding  the  rate  of  seven  and  three-tenth 
per  centum,  payable  in  lawful  money  at  maturity,  or,  at  the 
discretion  of  the  secretary,  semi-annually. 

And  such  of  those  notes  as  shall  be  made  payable,  principal 
and  interest  at  maturity,  shall  be  a  legal  tender  to  the  same 

(a)  Note  632.  Bodes  v.  Bronson,  7  Tiff.,  649. 
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extent  as  United  States  notes  for  their  face  value,  excluding 
interest,  and  may  be  paid  to  any  creditor  of  the  United  States 
at  their  face  value,  excluding  interest,  or  to  any  creditor  willing 
to  receive  them  at  par,  including  interest. 

The  same  act  further  provides,  nor  shall  any  treasury  note 
bearing  interest,  issued  under  this  act,  be  a  legal  tender  in  pay- 
ment or  redemption  of  any  notes,  issued  by  any  bank,  banking 
association,  or  banker,  calculated  or  intended  to  circulate  as 
money. 

Section  five  of  the  same  act  provides  for  a  fractional  currency, 
as  follows:  "The  secretary  of  the  treasury  may  issue  notes  of 
the  fractions  of  a  dollar  as  now  used  for  currency,  in  such  form, 
with  such  inscriptions,  and  with  such  safeguards  against  counter- 
feiting as  he  may  judge  best,  and  provide  for  the  engraving  and 
preparation,  and  for  the  issue  of  the  same,  as  well  as  of  all  other 
notes  and  bonds,  and  other  obligations,  and  shall  make  such 
regulations  for  the  redemption  of  such  fractional  notes  and  other 
notes  when  mutilated  or  defaced,  and  for  the  receipt  of  said  frac- 
tional notes  in  payment  of  debts  to  the  United  States,  except  for 
customs,  in  such  sums,  not  over  five  dollars,  as  may  appear  to 
him  expedient;  and  it  is  hereby  declared  that  all  laws  and  parts 
of  laws  applicable  to  the  fractional  notes  engraved  and  issued  as 
herein  authorized,  apply  equally  and  with  like  force  to  all  the 
fractional  notes  heretofore  authorized,  whether  known  as  postage 
currency,  or  otherwise,  and  to  postage  stamps  issued  as  currency ; 
but  the  whole  amount  of  all  notes  or  stamps  less  than  one  dollar 
issued  as  currency,  shall  not  exceed  fifty  millions  of  dollars." 

According  to  the  laws  of  congress,  and  the  decisions  of  the 
courts  of  this  state,  any  of  the  treasury  notes,  or  of  the  fractional 
currency  issued  by  authority  of  the  United  States  general  govern- 
ment, is  a  legal  tender  for  such  debts  as  it  declares  may  be  paid 
in  such  currency. 

It  is  sometimes  said  that  a  tender  of  solvent  bank  bills  is  a 
good  tender ;  and  that  impression  is  founded  upon  the  language 
sometimes  used  by  the  courts.  In  the  case  of  the  JJ.  S.  Bank  v. 
Bank of  Georgia,  10  Wheat.,  333, 347,  Story,  J., said :  "Bank  notes 
constitute  a  part  of  the  common  currency  of  the  country,  and 
ordinarily  pass  as  money.  When  they  are  received  as  payment, 
the  receipt  is  always  given  for  them  as  money.  They  are  a  good 
tender  as  money,  unless  specially  objected  to."  This  language, 
however,  is  very  far  from  declaring  bank  bills  a  legal  tender  in 
payment  of  debts.  It  is  said  that  they  are  good  if  not  specially 
objected  to ;  .but  that  does  not  at  all  show  that  they  are  a  legal 
tender.  If  gold  or  silver  is  tendered,  that  will  be  a  legal  tender, 
whether  objected  to  or  not ;  and  nothing  is  strictly  a  legal  ten- 
der unless  the  party  offering  it  can  insist  that  it  is  a  valid  and 
legal  tender  of  itself,  as  in  the  case  of  a  tender  in  gold  or  silver, 
or,  in  a  proper  case,  in  treasury  notes  or  fractional  currency, 
under  the  acts  of  congress.  Tliorndike  v.  United  States,  2  Mason,  1. 
It  is  true  that  a  tender  in  bank  bills  has  sometimes  been  held 
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to  be  valid,  but  it  was  not  upon  the  ground  that  such  bills  are  of 
themselves  a  legal  tender.  A  tender  in  solvent  current  bank 
bills  may  be  sufficient  in  case  the  party  to  whom  they  are  tendered 
makes  no  objection  to  the  kind  of  money  offered,  but  puts  his 
objection  upon  a  different  ground,  as  that  it  is  not  enough,  or 
some  other  similar  objection.  In  such  a  case  the  tender  may  be 
sustained  upon  the  principle  that  the  party  has  waived  any 
objection  as  to  the  kind  of  money,  by  putting  his  objection  upon 
an  other  ground ;  and  see  ante,  1049 ;  and  see  Ball  v.  Stanley,  5 
Yerg.,  199 ;  Wheeler  v.  Knaggs,  8  Ohio,  172 ;  Brown  v.  Dysinger, 
1  Eawle,  408 ;  Snow  v.  Perry,  9  Pick.,  542.  So  there  may  be  an 
agreement  which  will  relieve  a  party  from  tendering  specie.  And 
where  A.  covenanted  to  pay  B.  three  hundred  dollars  on  a  speci- 
fied day,  on  which  B.  covenanted  to  convey  a  farm  to  A.,  and 
before  the  day  for  the  payment  B.  agreed  with  A.  to  receive  the 
three  hundred  dollars  in  bank  bills,  which  A.  tendered  on  the  day 
according  to  the  agreement,  but  which  B.  refused  to  receive  on 
the  ground  that  such  bills  were  not  a  legal  tender ;  but  in  an 
action  by  A.  against  B.  for  his  refusal  to  convey  the  land  as 
agreed,  it  was  held  that  the  agreement  to  receive  the  bank  bills 
was  a  waiver  of  a  tender  in  gold  or  silver,  and  that  the  tender  in 
bank  bills  was  valid.   Warren  v.  Mains,  7  Johns.,  476. 

A  creditor  is  not  bound,  nor  is  he  even  at  liberty,  to  accept  in 
payment  money  which  the  debtor  has  fraudulently  obtained; 
and,  therefore,  a  tender  of  money,  obtained  by  the  president  of 
a  bank,  by  embezzlement,  is  not  a  lawful  tender  by  him  to  his 
creditor.  Reed  v.  Banlc  of  Newburgli,  6  Paige,  337. 

Tender  of  chattels.]  The  law  in  relation  to  a  tender  of  articles, 
payable  by  the  terms  of  a  chattel  note  has  been  sufficiently  dis- 
cussed already.  Ante,  414  to  417.  And  the  same  general  princi- 
ples are  applicable  to  any  other  contract,  by  virtue  of  which  a 
party  is  bound  to  deliver  chattels. 

Where  the  article  to  be  tendered  is  not  separate,  but  mixed 
with  other  articles  of  like  kind,  there  must  be  such  a  separation 
as  will  enable  the  creditor  to  take  his  own.  What  is  such  a 
separation  as  to  pass  the  title,  when  that  is  necessary,  see  ante, 
490  to  500.  The  general  rule  is,  that  the  tender  will  not  be  valid 
unless  it  is  made  in  such  a  manner  that  the  creditor  need  not  do 
any  thing  more  than  to  accept  the  property  to  vest  the  title  in 
him.  But  still  it  is  not  necessary  in  all  cases  that  the  property 
should  be  so  separated  that  it  could  be  described  and  identified 
in  an  action  of  replevin  or  trover ;  because  if  a  party  agreed  to 
deliver  twenty-five  bushels  of  grain  at  a  specified  time  and  place, 
and  he  carried  fifty  bushels  in  one  mass,  in  his  sleigh  or  wagon, 
to  his  creditor,  for  the  purpose  of  measuring  out  the  proper  quan- 
tity, this  would  be  sufficient  if  the  creditor  was  present,  so  tha 
a  delivery  could  be  made  to  him;  and  in  such  a  case,  he  could 
properly  allege  in  his  answer,  "that  he  always  has  been  and  now 
is  ready"  to  deliver  such  grain. 

Like  a  tender  of  money,  a  tender  of  chattels  ought  to  be  with- 
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out  qualifications  or  conditions,  or  it  will  be  invalid.  So,  too, 
like  a  tender  of  money,  it  may  be  made  by  an  agent ;  though  if 
such  agent  has  instructions  from  his  principal,  not  to  deliver  the 
chattels  to  the  other  party  unless  he  will  cancel  and  deliver  up 
the  contract,  this  is  not  a  good  tender,  even  though  the  agent 
had  the  chattels  at  the  right  time  and  the  proper  place.  Robinson 
v.  Batchelder,  4  1ST.  H.,  40.  It  is  a  good  defense,  pro  tanto,  to  such 
a  contract,  that  the  plaintiff  accepted  a  part  of  the  articles  before 
the  day  specified  in  the  contract ;  or  that  there  was  an  agreement 
between  the  parties,  which  may  be  by  parol,  that  the  chattels 
should  be  delivered  at  an  other  time  and  place,  and  that  the 
plaintiff  was  there,  wholly  ready  to  deliver  them.  lb.  Or,  that 
the  party  knew  that  the  articles  were  delivered  at  an  other  time 
and  place,  and  did  not  dissent  or  object.  Flaqg  v.  Dryden,  7 
Pick.,  53. 

Where  the  promise  is  in  the  alternative,  either  to  pay  a  speci- 
fied sum,  or  to  deliver  certain  chattels,  at  a  particular  time,  the 
right  of  election  belongs  to  the  promisor ;  and  he  may  pay 
the  money  or  deliver  the  chattels  at  his  option,  provided  he  makes 
his  election  and  the  payment  or  delivery  before  the  day  for  per- 
formance has  passed.  Plowman  v.  Riddle,  7  Ala.,  775 ;  Stewart  v. 
Donelly,  4  Yerg.,  177  ;  Orr  v.  Williams,  5  Humph.,  423  ;  Gilman 
v.  Moore,  14  Vt.,  457.  But,  if  that  day  is  permitted  to  pass  with- 
out any  election  by  the  promisor,  this  right  of  election  is  gone, 
and  the  promisee  has  an  absolute  right  to  the  money,  and  may 
maintain  an  action  for  its  recovery.  lb. 

So,  where  chattels  are  to  be  delivered  on  a  specified  day,»at  a 
designated  place  ;  or  where  the  promisor  is  bound  to  tender  the 
chattels  to  the  promisee,  if  he  neglects  or  refuses  to  do  so,  the  right 
to  insist.upon  a  payment  in  chattels  will  be  lost,  and  the  promisee 
may  recover  the  money  instead.  Ante,  417  ;  Townsend  v.  Wells, 
3  Day,  327. 

A  contract  to  deliver  a  particular  quantity  of  chattels,  at  a 
specified  time  and  place,  requires  the  promisor,  as  a  general  rule, 
to  deliver  the  entire  quantity  at  that  time.  And  where  the 
delivery  is  to  be  made  upon  the  happening  of  a  specified  event, 
as  the  arrival  of  a  particular  vessel  in  port,  with  the  chattels,  the 
rule  is  the  same,  provided  the  chattels  are  brought  by  such  ves- 
sel ;  but  if  a  part  only  of  the  chattels  arrive,  the  promisor  is  not 
bound  to  deliver,  nor  the  promisee  to  receive,  a  portion  of  them. 
Ante,  494. 

Where,  by  the  terms  of  the  contract,  certain  specific  articles 
are  to  be  delivered  at  a  certain  time  and  place,  in  payment  of  an 
existing  debt,  this  contract  is  fully  discharged,  and  the  debt  is 
paid  by  a  complete  and  legal  tender  of  the  articles  at  the  time  and 
place,  although  the  promisee  was  not  there  to  receive  them, 
and  no  action  can  be  thereafter  maintained  upon  the  contract, 
Slingerland  v.  Morse,  8  Johns.,  474 ;  Mitchell  v.  Merrill,  2  Blackf., 
87  ;  Coit  v.  Houston,  3  Johns.  Oas.,  243 ;  and  see  Lamb  v.  Lathrop, 
13  Wend.,  95. 
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But  the  mere  absence  of  the  promisee,  will  not,  of  itself  alone, 
dispense  with  a  legal  tender  of  the  articles,  which  is  made  by 
separating  and  designating  the  articles  so  that  the  promisee  can 
distinguish  them  from  all  others  of  a  similar  character.  Newton 
v.  Galbraith,  5  Johns.,  119 ;  Barns  v.  Graham,  4  Cow.,  452.  In 
the  case  of  chattels  which  are  to  be  delivered  at  a  time  and  place 
certain,  the  tender  may  be  made  at  the  proper  time  and  place,  even 
though  the  promisee  be  absent  at  the  time ;  butvthe  articles  must 
be  properly  separated  and  set  apart  as  in  any  other  case,  or  the 
tender  will  be  invalid.  lb.  As  to  the  quality  of  articles  which  must 
be  delivered,  much  will  depend  upon  the  nature  of  the  contract. 
If  articles  of  a  particular  style  or  quality  are  specified  in  the 
contract,  such  articles  must  be  delivered  or  tendered.  And, 
under  a  contract  to  deliver  a  cow  with  a  calf  by  her  side,  a  tender 
of  a  cow  with  calf  is  not  sufficient.  Spencer  v.  Tilden,  5  Cow.,  144. 

As  to  the  articles  required  in  the  absence  of  a  special  agree- 
ment, see  ante,  499,  500.  So,  where  the  contract  is  to  deliver 
goods  or  wares  which  are  articles  of  merchandise,  and  belong  to 
a  certain  trade,  this  will  be  construed  to  mean  goods  or  wares  of 
the  kind,  fashion  and  quality  in  common  use  in  that  trade,  and 
not  such  as  are  antiquated  and  unsaleable.  Dennett  v.  Short,  7 
Greenl.,  150.  And  the  kind  and  quality  of  the  goods  must  be 
such  as  would  be  requisite  to  make  a  sale  of  them  legal ;  and  if 
a  statute  requires  all  leather  to  be  stamped  in  a  particular  man- 
ner, a  tender  of  unstamped  leather  will  be  invalid.  Elkins  v. 
ParJchurst,  17  Vt.,  105.  And  the  rule  is  the  same  where  the 
statute  requires  that  the  article  shall  be  packed  in  a  specified 
manner.  Clark  v.  Finney,  7  Oow.,  681. 

Where  a  contract  provides  for  the  payment  of  a  debt  in  specific 
articles,  as  by  the  note  of  a  third  person,  and  the  debtor  makes 
a  valid  tender  of  the  articles  agreed,  such  tender  transfers  to  the 
creditor  the  title  of  the  articles  tendered,  and  discharges  the  debt, 
notwithstanding  the  creditor  refused  to  accept  the  property.  Des 
Arts  v.  Leggett,  2  E.  P.  Smith,  582  ;  Goit  v.  Houston,  3  Johns.. 
Oas.,  243 ;  Lamb  v.  Lathrop,  13  Wend.,  95 ;  Billings  v.  Vander- 
beck,  23  Barb.,  546.  But  such  tender  and  refusal  do  not  discharge 
the  debtor  from  all  responsibility  as  to  the  care  of  the  articles  ; 
for  he  will  be  held  to  have  them  as  a  bailee,  at  the  risk  and 
expense  of  the  creditor.  lb.;  Sheldon  v.  Skinner,  4  Wend.,  525. 

Bulky  articles  will  not  be  permitted  to  be  brought  into  court, 
even  on  a  plea  or  answer  of  tender.  Shotwell  v.  Wendover,  1 
Johns.,  65. 

Effect  of  a  tender.]  There  are  some  cases  of  a  tender  of  chat- 
tels, in  which  a  proper  tender  of  the  articles  will  discharge  the 
debt,  so  that  the  debtor  will  afterwards  retain  them  as  a  mere 
bailee.  Ante,  1053.  But  a  different  rule  prevails  in  relation  to 
the  tender  of  money  in  payment  of  a  money  debt.  And  in  such 
a  case,  a  tender,  however  formal  and  legal,  will  not  extin- 
guish the  debt,  though  it  will  stop  the  running  of  interest,  and 
protect  the  debtor  from  subsequent  costs.  Raymond  v.  Bearnard 
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12  Johns.,  274;  Manny  v.  Harris,  2  Johns.,  24.  In  those  cases 
in  which  a  tender  does  not  extinguish  the  debt,  nor  bar  an  action 
upon  it,  the  debtor  must  pay  the  money  into  court,  with  his  plea 
or  answer  of  tender,  or  the  defense  will  be  unavailing. 

When  a  tender  has  once  been  properly  made  before  the  com- 
mencement of  an  action,  which  was  unsuccessful,  and  a  second 
action  is  commenced  for  the  same  cause,  a  second  tender  is  not 
necessary.  Thompson  v.  Wood,  1  Hilt.,  93. 

Where  a  terider  is  necessary,  for  the  purpose  of  enabling  the 
tendering  party  to  maintain  an  action,  the  law  will  regard  the  ten- 
der as  equivalent  to  a  performance,  for  the  purpose  of  sustaining 
an  action,  but  not  for  the  purpose  of  establishing  the  measure  of 
damages.  Shannon  v.  Gomstock,  21  Wend.,  457. 

A  tender  of  money  is  an  admission  of  a  debt  to  the  extent 
of  the  amount  tendered,  and  the  party  tendering  it  will  generally 
be  liable  for  the  amount  tendered. 

Manner  of  pleading  tender.']  When  a  tender  is  relied  on  as  a 
defense  to  an  action  for  the  breach  of  a  contract  to  deliver  chat- 
tels, it  is  sometimes  the  case  that  the  defendant  relies  upon  a 
tender  as  a  perfect  defense  to  any  cause  of  action,  as  in  those 
cases  in  which  a  tender  extinguishes  the  debt.  Ante,  1053. 

In  other  cases,  as  in  those  for  the  payment  of  money,  the  object 
of  the  defense  is  to  relieve  the  party  from  the  payment  of  dam- 
ages and  costs,  and,  in  some  cases,  to  recover  the  costs  incurred 
in  the  defense.  This  defense,  like  that  in  every  other  case,  must 
show  such  facts  as  will  legally  constitute  a  defense,  so  far  as  it  is 
pleaded  as  such.  And  the  facts  alleged  must  be  such  as  to  show 
that  the  particular  tender  relied  on  was  properly  made.  If  the 
tender  was  one  of  chattels  or  specific  articles,  it  ought  to  appear 
what  the  contract  was,  and  then  such  facts  should  be  alleged  as 
show  a  performance  or  compliance  with  the  terms  of  the  contract 
set  out  in  the  answer.  A  proper  precedent  will  be  given  in  a 
subsequent  part  of  this  work. 

An  answer  of  tender  should  show  not  only  that  the  money  was 
properly  tendered,  but  that  it  has  been  kept  good,  or  in  other 
words,  that  the  debtor  was  not  only  willing  to  pay  at  the  time 
of  tendering  the  money,  but  that  he  always  has  been  and  now  is 
ready  and  willing  to  pay  it.  Wilder  v.  Seelye,  8  Barb.,  408 ;  Hal- 
derihy  v.  Tuke,  Willes.,  632 ;  Giles  v.  Hart,  Salk.,  622 ;  Whitlock 
v.  Squire,  10  Mod.,  81 ;  Kortright  v.  Gady,  23  Barb.,  490.a  And 
the  allegation  that  the  debtor  has  always  been  ready  to  pay  is  a 
material  one,  for  if  it  is  shown  that  the  creditor  demanded  the 
money  at  a  time  subsequent  to  the  tender,  and  payment  was 
refused,  this  will  be  a  perfect  answer  to  the  tender.  lb.;  Kort- 
right v.  Gady,  23  Barb.,  490. 

If  the  defense  of  tender  is  relied  on  because  the  money  was 
tendered  before  the  action  was  brought,  the  answer  ought  to  be 
accompanied  by  a  payment  of  the  money  into  court,  and  if  this 
is  not  done,  the  defense  will  be  unavailing.  lb.;  Wilder  v.  Seelye, 
8  Barb.,  408 ;  Sheriden  v.  Smith,  2  Hill,  538 ;  Livingston  v.  Har- 

(a)  Roosevelt  v.  Butts  Eead  Bank,  45  Barb.,  579. 
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rison,  2  E.  D.  Smith,  197. a  And  if  money  is  thus  paid  into  court, 
upon  such  an  answer,  it  will  belong  to  the  plaintiff  in  all  events, 
without  any  reference  to  the  ultimate  result  of  the  action ;  for  if 
a  verdict  were  rendered  for  the  defendant,  or  if  the  plaintiff  were 
to  be  nonsuited,  the  money  would  nevertheless  belong  to  the 
plaintiff.  Logue  v.  Gilliclc,  1  E.  D.  Smith,  398 ;  Wood  v.  Perry,  1 
Barb.,  114 ;  Slack  v.  Brown,  13  Wend.,  390. 

Where  a  tender  is  set  up  in  the  answer,  it  will  operate  as 
an  admission  of  so  much  of  the  complaint  as  the  answer  ap- 
plies to. 

If  the  right  of  action  is  founded  upon  the  common  counts,  an 
answer  of  tender,  with  a  payment  of  the  amount  into  court,  is 
an  admission  that  the  sum  paid  in  is  due  on  some  contract,  but 
not  that  the  defendant  is  liable  upon  any  particular  contract  upon 
which  the  plaintiff  may  choose  to  rely.  Kingham  v.  Robins,  5 
Mees.  &  Wels.,  94 ;  Stapleton  v.  Nowell,  6  Id.,  9 ;  Archer  v. 
English,  1  Man.  &  G.,  873 ;  Charles  v.  Branker,  12  Mees.  & 
Wels.    743. 

"Rut,  un  the  other  hand,  if  the  complaint  is  on  a  special  contract, 
the  answer  of  tender  and  the  payment  into  court,  is  an  admission 
of  the  cause  of  action  as  set  forth,  though  it  does  not  admit  the 
amount  of  damages  which  may  be  therein  alleged.  Stoveld  v. 
Brewin,  2  Barn.  &  Aid.,  116  ;  Wright  v.  Goddard,  8  Ad.  &  E., 
144 ;  Yate  v.  Willan,  2  East,  134  ;  Bulwer  v.  Home,  4  Barn.  & 
Ad.,  132  ;  Bennett  v.  Francis,  2  Bos.  &  Pul.,  550 ;  Spalding  v. 
Vandercooh,  2  Wend.,  431 ;  Johnston  v.  Columbian  Ins.  Co.,  7 
Johns.,  315. 

So,  in  actions  for  torts,  if  the  complaint  is  special,  as  for  an 
injury  by  a  railroad  company,  or  other  special  cause  of  action, 
an  answer  of  payment  or  tender  admits  the  cause  of  action  set 
out,  but  leaves  the  question  of  damages  for  the  jury,  or  the  court 
sitting  in  their  place.  Bacon  v.  Charlton,  7  Oush.,  581 ;  and  see 
Lloyd  v.  Walkey,  9  Oarr.  &  Payne,  771. 

If,  on  the  other  hand,  the  complaint  is  general,  as  in  an  action 
of  trover  for  several  distinct  articles,  the  answer  will  operate  as 
an'  admission  of  some  cause  of  action,  though  not  of  a  conversion 
of  any  particular  article  set  out  in  the  complaint.  Schreger  v 
Carden,  11  0.  B.,  851 ;  Story  v.  Finnis,  6  Exch.,  123  ;  Cook  v. 
Hartle,  8  Oarr.  &  Payne,  568.  As  to  what  is  admitted  by  a 
payment  into  court,  see  Yol.  II,  384. 

Money  paid  into  court,  is  a  payment  so  far  as  it  goes ;  and 
though  the  plaintiff  has  a  right  to  take  it  out  of  court,  the  defend- 
ant has  not ;  and  the  death  of  the  defendant  after  the  payment, 
and  the  revival  of  the  action-  against  his  executor,  or  even  the 
commencement  of  a  new  action,  does  not  change  the  effect  of 
the  payment.  Murray  v.  Bethune,  1  Wend.,  191.  If  the  defend- 
ant pays  into  court  less  than  is  due,  the  plaintiff  is  entitled  to  a 
verdict  and  judgment  for  the  entire  amount  of  his  demand,  but 
he  must  credit  upon  the  judgment  the  amount  paid  into  court 
for  this  will  preserve  his  right  to  costs  ;    but  if  the  payment  is 

(a)  Roosevelt  v.  N.  T.  &  Harlem  R.  8.  Co.,  45  Barb.,  554.     S.  C,  30  How.  226. 
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equal  to  the  amount  of  the  plaintiff's  demand,  the  verdict  must 
be  in  favor  of  the  defendant.  Daliin  v.  Dunning,  7  Hill,  30. 

Where  the  plaintiff  sues  upon  two  distinct  claims,  and  the 
defendant  pays  into  court  a  sum  upon  each  claim,  which  the  plain- 
tiff takes  out  of  court,  and  then  proceeds  with  the  trial,  and  it 
then  turns  out  that  the  sum  paid  in  on  one  of  the  claims  exceeds 
the  amount  due  to  the  plaintiff  on  that,  but  there  was  a  deficiency 
in  the  payment  as  to  the  other  claim,  the  court  has  no  power  to 
apply  the  excess  in  the  one  case  to  make  up  the  deficiency  in  the 
other.  Bead  v.  Mutual  Safety  Ins.  Co.,  3  Sandf.,  54. 

The  answer  of  tender  need  not  be  literally  proved ;  for  evidence 
of  a  waiver  of  a  tender  by  the  opposite  party  is  competent,  and 
is  sufficient  to  support  the  averment  of  tender.  Holmes  v.  Holmes, 
5  Seld.,  525 ;  and  see  Yol.  II,  408  to  413. 

So,  in  an  action  by  a  vendee  for  the  breach  of  a  contract  of  sale, 
by  the  non-delivery  by  the  vendor  of  the  property  at  the  particu- 
lar time  and  place  specified  in  the  contract,  it  will  be  sufficient  for 
the  vendee  to  prove  that  he  was  ready,  at  the  time  and  place 
appointed ;  and  it  is  not  necessary  for  him  to  prove  payment 
or  tender.  Bronson  v.  Wiman,  4  Seld.,  182  ;  S.  C,  10  Barb.,  406. 

Involuntary  trespass."]  At  common  law  a  tender  could  not  be 
legally  made  in  any  case,  unless  the  debt  or  duty  was  certain,  or 
was  capable  of  being  made  certain  by  computation,  or  other  act 
of  the  party  making  the  tender.  For  that  reason,  a  tender  at 
common  law  was  confined  to  those  cases  in  which  the  thing  ten- 
dered was  a  sum  of  money,  or  of  some  specific  chattel  or  thing. 
And  in  all  actions,  whether  upon  contract  or  for  a  tort,  if  the 
recovery  was  for  unliquidated  damages,  no  tender  could  properly 
be  made. 

This  rule  has  been  abrogated,  and  now  there  are  cases  in  which 
a  tender  may  sometimes  be  properly  made  in  such  actions.  The 
provisions  of  the  statute  are  as  follows: 

"  When  any  action  at  law  shall  be  commenced  for  the  recover y 
of  a  sum  certain,  or  which  may  be  reduced  to  certainty  by  calcu- 
lation, or  for  a  casual  or  involuntary  trespass  or  injury,  the 
defendant  in  any  stage  of  the  proceedings,  before  trial  in  such 
cases,  or  before  such  damages  shall  have  been  assessed,  or  before 
judgment  rendered  in  an  action  of  debt,  may  tender  to  the  plain- 
tiff, or  his  attorney,  any  sum  of  money  which  such  defendant 
shall  conceive  sufficient  amends  for  the  injury  done,  for  which  such 
action  or  proceeding  was  instituted,  or  sufficient  to  pay  the  plain- 
tiff's demand,  together  with  the  costs  of  such  action  or  proceed- 
ing to  the  time  of  making  such  tender."  3  E.  S.,  868,  §  22,  5th  ed. 

"  If  it  shall  appear  upon  the  trial  of  the  cause,  or  upon  the 
assessment  of  damages,  that  the  amount  so  tendered  was  suffi- 
cient to  pay  the  plaintiff's  demand,  and  the  costs  of  the  suit  or 
proceeding  up  to  the  time  of  such  tender,  the  plaintiff  shall  not 
be  entitled  to  recover  or  collect  any  interest  on  such  demand  from 
the  time  of  such  tender,  or  any  costs  incurred  subsequent  to  that 
Wait        133 
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time,  but  shall  be  liable  to  the  defendant  for  the  costs  incurred 
by  him  subsequent  to  that  time.  3  E.  S.,  868,  §  23,  5th  ed. 

"Tf  the  action  or  proceeding  be  to  recover  damages,  and  it 
shall  appear  that  the  sum  tendered  was  a  sufficient  amend  for  the 
injury  done,  and  for  the  costs  as  before  mentioned,  the  plaintiff 
shall  not  be  entitled  to  recover  any  costs  in  any  such  action  or 
proceeding,  incurred  after  such  tender,  but  shall  be  liable  to  the 
defendant  for  his  costs,  incurred  after  that  time."  3  E.  S.,  868. 
§  24,  5th  ed. 

"If  any  such  tender  be  accepted  by  the  plaintiff,  and  he  shall 
thereafter  proceed  in  the  action,  the  sum  so  accepted  shall  be 
deducted  from  the  whole  amount  of  the  recovery  and  judgment 
shall  be  rendered  only  for  the  residue;  and  an  entry  of  such 
tender  and  acceptance  shall  be  made  on  the  record.  The  plain- 
tiff's right  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant  shall  be  determined  by  the  amount  of  such  residue." 
3  E.  S.,  868,  §  25,  5th  ed. 

In  an  action  for  an  injury  done  by  one  vessel  to  an  other,  the 
defendant  may  tender  amends  on  the  ground  that  the  injury  was 
casual  and  involuntary.  Slack  v.  Brown,  13  Wend.,  390.  In  such 
a  case  the  plaintiff  is  entitled  to  a  verdict  for  the  sum  tendered, 
in  case  he  refused  to  accept  the  sum  tendered ;  and  if  he  recovers 
no  more  than  the  sum  tendered,  the  defendant  is  entitled  to  such 
costs  as  accrue  after  such  tender ;  but  if  the  plaintiff  recovers 
only  six  cents  beyond  the  sum  tendered,  he  recovers  costs.  lb. 
And  after  a  refusal  of  the  amount,  the  plaintiff  may  still  elect  at 
the  trial  to  accept  the  amount  tendered,  and  if  he  does  so,  the 
defendant  must  pay  such  sum,  or  a  verdict  must  be  rendered  for 
the  plaintiff  for  the  amount.  lb. 

This  statute  does  not  authorize  a  tender,  except  in  those  cases 
in  which  it  is  made  after  an  action  brought,  and,  therefore,  a 
tender  which  is  made  before  suit  brought,  must  be  accompanied 
by  a  payment  of  the  amount  into  court,  or  the  tender  will  be 
unavailing  as  a  defense.  Brown  v.  Ferguson,  2  Denio,  196 ;  John- 
son v.  Comstock,  6  Hill,  10. 

There  are  very  few  cases  indeed,  in  which  a  defendant  will 
now  make  a  tender  under  the  provisions  of  this  statute,  since  a 
much  more  convenient  mode  of  practice  now  exists. 

Instead  of  tendering  money,  the  defendant  may  now  offer  to 
allow  judgment  to  be  taken  against  him  for  a  specified  amount, 
and  this  mode  of  proceeding  will  be  attended  with  all  the  advan- 
tages of  a  formal  tender,  without  any  corresponding  disad- 
vantages. See  Vol.  H,  255  to  259. 

There  may  be  instances  in  which  a  party  will  prefer  to  pay 
the  money  into  court ;  and  there  is  one  instance  in  which  such 
payment  must  be  made.  If  money  is  tendered  before  an  action 
is  brought,  and  the  tender  has  been  kept  good,  the  defendant  on 
interposing  the  defense  of  tender,  must  pay  the  money  into  court, 
or  his  defense  will  not  be  available.  Ante,  1055.  But  such  a  ten- 
der, before  suit,  cannot  be  madA  in  any  case,  except  on  money 
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demands  which  are  certain  in  amount,  or  capable  of  being 
rendered  so  by  computation.  Ante,  1057.  And  the  statute  which 
authorizes  a  tender  after  suit  brought,  has  no  application  to  such 
a  case.  Ante,  1057. 

If  the  sum  is  considerable,  and  it  has  been  some  time  since  the 
tender  was  made,  so  that  the  interest  may  amount  to  a  sum  worth 
taking  into  account,  then  a  tender  may  be  a  desirable  defense, 
because  a  proper  tender  stops  the  accumulation  of  interest  from 
'  the  time  of  the  tender  made,  and  that  sum,  with  the  costs  of  an 
action,  may  be  of  sufficient  importance  to  render  the  defense 
desirable  in  some  cases. 

But,  generally,  it  is  a  mere  question  of  costs,  and  where  the 
tender  is  not  made  until  after  the  action  is  brought,  there  must 
always  be  a  tender  of  the  costs  incurred  up  to  the  time  of  the 
tender,  so  that  an  offer  of  judgment  is  frequently  the  most  de- 
sirable defense. 

If,  for  any  reason,  it  is  desirable  to  prevent  the  rendition  of  a 
judgment,  the  defendant  may,  if  he  chooses,  pursue  the  course 
of  making  a  tender  in  the  mode  provided  by  statute,  as  under  the 
former  practice. 

SECTION  XXII. 

FAILURE   OF   CONSIDERATION. 

The  law  relating  to  considerations  has  been  discussed  at 
considerable  length,  so  far  as  it  relates  to  the  necessity  for  a 
consideration,  and  the  various  kinds  of  considerations.  Ante,  85 
to  108. 

A  few  of  the  cases  will  now  be  noticed  upon  the  subject  of  a 
failure  of  consideration,  and  the  consequences  which  flow  from 
such  a  result.  There  is  a  very  plain  difference  between  two  cases, 
in  one  of  which  there  never  was  a  sufficient  consideration,  and  in 
the  other  of  which  there  once  was  a  sufficient  consideration  which 
has  afterwards  failed. 

But  in  most  instances  the  subject  is  discussed  as  though  the 
cases  were  substantially  if  not  entirely  alike.  And  in  some  cases 
the  result  may  be  the  same  whether  there  never  was  any  con- 
sideration, or  whether  there  once  was  one,  but  which  subsequently 
failed. 

If  the  consideration  once  appeared  to  be  valuable  and  sufficient, 
but  it  turns  out  to  be  entirely  insufficient  or  a  mere  nullity,  or 
where  it  really  was  good  and  sufficient  originally,  but  before 
either  party  has  performed  the  contract  on  his  part,  and  before 
any  benefit  has  been  derived  from  it  by  the  party  paying  or  de- 
positing money  for  such  consideration,  the  consideration  wholly 
fails,  then  a  promise  resting  upon  this  consideration  is  no  longer 
obligatory,  and  he  cannot  be  compelled  by  law  to  perform  it;  and 
if  he  has  paid  or  deposited  money  upon  it,  he  may  recover  it 
back.  Colville  v.  Besly,  2  Denio,  139.  The  general  rule  is  that 
there  must  be  a  total  failure  of  consideration  to  entitle  a  party  to 
rescind  a  contract,  or  treat  it  as  a  nullity." 

(a)  Notk  200. 
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Where  there  is  neither  fraud  nor  a  warranty  in  a  transaction, 
mere  inadequacy  of  consideration  will  not  constitute  any  defense. 
Oakley  v.  Boorman,  21  Wend.,  588.  And  if  a  chattel  is  sold  with- 
out fraud  or  warranty,  and  it  is  of  any  value  whatever  to  either 
party,  the  sale  of  it  and  the  transfer  of  the  possession  is  such  a 
consideration  as  will  sustain  a  sale  and  support  an  action  for  the 
purchase  price,  however  worthless  the  chattel  may  be  to  the  pur- 
chaser. Johnson  v.  Titus,  2  Hill,  606. 

So,  where  a  promissory  note  is  given  for  the  purchase  price  of 
a  right  under  a  patent,  there  will  not  be  a  failure  of  considera- 
tion shown,  nor  will  it  be  a  defense  to  show,  that  subsequent 
improvements  have  rendered  the  article  purchased,  valueless. 
Harmon  v.  Bird,  22  Wend.,  113.  But  where  there  is  a  sale  of  a 
right  under  a  patent,  and  a  note  given  for  the  purchase-money,  it 
will  be  showing  a  failure  of  consideration  to  show  that  the  patent 
was  void.  Cross  v.  Huntley,  13  Wend.,  385;  Head  v.  Stevens,  19 
Wend.,  411 ;  and  see  McDougall  v.  Fogg,  2  Bosw.,  387.  So  where 
an  execution,  issued  against  the  body  of  a  defendant,  is  returned, 
with  a  return  indorsed  thereon,  that  the  defendant  cannot  be 
found  in  the  county,  and  the  bail  for  such  defendant  give  their 
note  to  the  plaintiff  for  the  amount  of  the  judgment,  there  will 
be  a  failure  of  the  consideration  of  the  note  if  such  judgment 
is  subsequently  reversed  on  an  appeal,  and  such  reversal  will  be 
a  sufficient  legal  bar  to  an  action  upon  the  note.  Tappen  v.  Tan 
Wagenen,  3  Johns.,  465. 

Where  there  is  but  a  partial  failure  of  the  consideration,  that 
will  not  be  sufficient  to  entitle  a  party  to  rescind  a  contract,  or  to 
entirely  defeat  an  action  upon  it.  A  partial  failure  of  considera- 
tion, however,  may  afford  a  good  ground  for  recoupment  in  many 
cases,  even  though  it  is  not  sufficient  to  bar  the  action.  See  ante, 
958  to  966. 

If  goods  are  sold  with  warranty,  and  there  is  a  breach  of  the 
warranty,  this  will  not  constitute  a  failure  of  consideration,  for 
the  goods  and  the  warranty  together  constitute  a  consideration 
for  the,  price,  and  the  breach  of  warranty  is  not  a  bar  to  an  action 
for  the  purchase  price,  although  it  is  a  subject  of  recoupment, 
counterclaim,  or  a  cross  action.  Gillespie  v.  Torrance,  4  Bosw.,  36; 
8.  0.,  11  E.  P.  Smith,  306. 

A  total  failure  of  consideration  is  not  only  a  ground  of  defense 
to  an  action  brought  for  a  breach  of  an  agreement,  but  it  is  also 
sufficient  to  authorize  a  recovery  of  such  money  or  property  as 
may  have  been  advanced  before  such  failure  of  the  consideration. 
For  various  instances  illustrative  of  this  rule,  see  Money  paid, 
&c,  ante,  698  to  706;  and  Money  had,  &c,  ante,  706  to  716.a 

SECTION  XXIII. 

PAROL   DISCHARGE   FROM    SEALED   CONTRACT. 

A  defense  frequently  interposed  in  actions  upon  contract  i& 
that  the  defendant  has  been  legally  discharged  from  its  perform- 
ance.   And  if  the  defense  is  legally  established,  the  plaintiff's 

(a)  Note  362. 
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action  must,  of  necessity,  fail.  But  it  is  not  every  agreement  to 
discharge  a  party,  that  will  operate  to  release  him  from  a  per-' 
formance  of  his  previous  agreement. 

If  the  contract  is  under  seal,  and  the  discharge  is  by  parol,  this 
will  not  be  a  legal  discharge  from  the  performance  of  such  con- 
tract ;  because  no  rule  of  law  is  better  settled  than  that  which 
declares,  that  a  contract  under  seal  cannot  be  discharged  except 
by  an  instrument  of  equal  force  and  validity,  or  an  instrumeut 
also  under  seal.  See  ante,  901,  902.  Where,  therefore,  a  ten- 
ant covenanted,  in  an  indenture  of  demise,  under  seal,  to  yield 
up,  at  the  expiration  of  his  term,  all  erections  and  improve- 
ments that  should,  during  the  term,  be  erected  and  made 
upon  the  premises  ;  and,  about  twenty  years  after  the  granting 
of  the  lease,  the  tenant  offered  to  erect  a  green-house  and  conser- 
vatory, provided  the  landlord  would  permit  him  to  remove  it  at 
the  expiration  of  the  term  ;  and  the  landlord,  by  letter,  promised 
so  to  do,  and  the  green-house  was  built ;  and  after  that  the  land- 
lord died,  the  term  expired,  and  the  tenant  removed  the  green- 
house ;  whereupon  an  action  was  brought  against  him  by  the 
landlord's  executor,  upon  the  covenant ;  it  was  held,  that  the  parol 
license  could  not  operate  as  a  discharge  of  the  covenant,  and  that 
the  tenant  was  responsible  for  the  breach  thereof.  West  v.  Blake- 
way,  3  Sc.  K  E.,  199  ;  ante,  901,  902. 

So,  a  bond  or  covenant  by  a  defendant,  not  to  open  a  shop 
within  a  certain  distance  of  the  plaintiff's  premises,  cannot  be 
discharged  by  a  license  in  writing,  from  the  plaintiff  to  the 
defendant,  authorizing  the  defendant  to  open  the  shop.  Sellers  v. 
Bickford,  1  Moore,  460.  So,  a  covenant  by  a  defendant  to  sail 
from  Gibraltar  to  London,  cannot  be  discharged  by  a  request  in 
writing,  on  the  part  of  the  plaintiff,  that  the  defendant  would 
sail  to  Liverpool,  instead  of  London.  Thomson  v.  Brown,  Id.,  358. 
So,  a  covenant  to  build  a  mill,  or  erect  a  house,  cannot  be  released 
by  a  letter  from  the  covenantee  to  the  covenantor,  requesting  the 
latter  not  to  build  the  mill  or  erect  the  house.  Cordivent  v.  Hunt, 
8  Taunt.,  596 ;  Littler  v.  Holland,  3  Term,  590.  Where  an  action 
was  brought  upon  a  bond,  conditioned  for  the  payment  of  several 
sums  of  money  at  certain  appointed  periods,  and  the  defendant 
pleaded  payment  of  all  the  money  that  became  due,  up  to  a  par- 
ticular day,  and  averred  that  on  that  day  the  plaintiff,  by  a  writing 
under  his  hand,  which  the  defendant  brought  into  court,  agreed 
to  defer  payment  of  the  residue  of  the  money  to  a  day  which  had 
not  then  come,  it  was  held  that  the  writing  under  the  plaintiff's 
hand,  could  not  control  or  qualify  the  writing  under  seal,  and 
that  no  defeasance  of  the  deed  could  be  made  without  deed. 
Blemerhasset  v.  Pierson,  3  Lev.,  234.  But  it  has  been  held,  in 
this  state,  that  the  time  of  performance  may  be  extended  by  a 
parol  agreement.  Ante,  902 ;  Esmond,  v.  Tan  Benschoten,  12  Barb. 
366;  Flynn  v.  McKeon,  6  Duer,  203.  And,  after  the  breach 
of  a  sealed  executory  contract,  the  parties  to  it  may  make  a  valid 
parol  agreement.  Ante,  902. 


1062  NON-PERFORMANCE  OF  CONDITIONS. 

But  a  covenant  under  seal  cannot  be  discharged  by  a  parol 
agreement  before  breach.  Suydam  v.  Jones,  10  Wend.,  180.  Nor 
can  a  sealed  executory  contract  be  released  or  rescinded  by  a 
parol  executory  agreement.  Delacroix  v.  Bulkley,  13  Wend.,  71. 
Nor  can  a  sealed  agreement  be  modified  by  a  simple  or  parol 
executory  agreement.  Allen  v.  Jaquish,  21  Wend.,  628 ;  except 
that  the  time  of  performance  may  be  thus  extended,  as  has  just 
been  seen. 

SECTION  XXIV. 

NON-PERFORMANCE   OF   CONDITIONS   PRECEDENT. 

Contracts  may  be  absolute  or  conditional  in  relation  to  their 
performance.  And  where  the  obligation  contract  or  agreement 
is  under  seal,  or  in  writing  but  not  under  seal,  and  it  appears  by 
the  terms  of  the  contract,  appearing  upon  the  face  of  the  instru- 
ment, that  the  performance  of  some  act  by  the  obligee  or  pro- 
misee forms  the  consideration  for  the  obligation  of  the  obligor  or 
promisor,  the  contract  is  generally  conditional  and  qualified,  and 
the  liability  does  not  arise  upon  it  until  the  event  has  happened, 
or  the  precedent  act  has  been  performed.  See  ante,  113  to  118. 

If  the  obligor  binds  himself  to  pay  money,  or  to  do  any 
other  specified  acts  or  things  in  consideration  of  a  release  from  a 
debt,  or  other  cause  of  action,  to  be  granted  to  him  by  the  obli- 
gee, the  execution  of  the  release  is  a  condition  precedent  to  the 
obligor's  liability  upon  the  contract.  If  upon  the  face  of  an 
instrument  it  appears  that  a  sum  of  money  is  to  be  paid  as  the 
price  of  an  article  purchased  of  the  obligee  by  the  obligor,  the 
liability  of  the  latter  upon  the  obligation  is  suspended  until 
the  subject  matter  of  the  sale  has  been  delivered  or  tendered. 
Alder  v.  Boyle,  4  0.  B.,  635 ;  Lock  v.  Wright,  1  Strange,  571. 

If  a  man  covenants  with  a  builder  to  pay  him  a  certain  por- 
tion, or  the  whole  of  a  contract  price,  on  receiving  an  architect's 
certificate  of  his  approval  of  the  work,  the  production  of  the 
certificate  is  a  condition  to  the  builder's  right  of  action  for  the 
money.  Morgan  v.  Birnie,  9  Bing.,  672 ;  Moffatt  v.  Dickson,  13 
0.  B.,  543 ;  ante,  177.  But  where  such  certificate  is  fraudulently 
withheld,  the  condition  will  be  dispensed  with.  Ante,  688.  But 
see  Milner  v.  Field,  5  Exch.,  829. 

If  a  man  covenants  to  spend  a  sum  of  money  in  the  alteration 
and  improvement  of  a  house,  under  the  direction  of  a  surveyor, 
to  be  appointed  by  the  covenantee,  the  appointment  of  the  sur- 
veyor is  a  condition  precedent  to  the  covenantor's  liability  to 
expend  the  money.  Coomoe  v.  Green,  11  Mees.  &  Wels.,  480.  If 
a  lease  contains  a  proviso  that  the  lessee  shall  be  entitled  to 
determine  the  lease  on  giving  a  certain  notice,  and  performing 
all  the  covenants  to  be  performed  by  him,  the  performance  of 
such  covenants  is  a  condition  precedent  to  his  right  to  determine 
the  lease.  Friar  v.  Grey,  5  Exch.,  584. 

If  a  shipowner  agrees  that  his  vessel  shall  leave  a  specified 
port,  on  or  before  a  particular  day,  to  bring  back  a  cargo  from  a 
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foreign  port,  or  that  she  shall  arrive  at  a  foreign  port  bj  a  par- 
ticular day,  and  shall  be  ready  to  receive  cargo,  the  departure 
and  the  arrival  of  the  vessel  at  the  time  specified,  constitute  a 
condition  precedent  to  the  freighter's  liability  to  provide  the 
cargo,  and  use  the  ship,  and  pay  freight.  Qlaholm  v.  Hays,  2 
Man.  &  Grang.,  257  ;  Shadforth  v.  Higgin,  3  Oainp.,  385  ;  Lovatt 
v.  Hamilton,  5  Mees.  &  Wels.,  644;  Oliver  v.  Fielden,  4  Exch.,  135. 
If  a  master  binds  himself  to  teach  a  particular  trade  to  his 
apprentice,  and  the  latter  binds  himself  to  serve  the  master  for 
a  certain  term,  the  continuance  and  carrying  on  of  the  trade  by 
the  master,  constitute  a  condition  precedent  to  the  liability  of  the 
apprentice  to  serve.  Ellen,  v.  Topp,  6  Exch.,  424. 

Where  the  contract  relates  to  the  performance  of  labor  or 
personal  services,  there  must  generally  be  a  performance  of  the 
conditions  precedent  before  there  is  a  right  of  recovery.    Numer 
rous  cases  illustrative  of  this  principle  have  already  been  noticed. 
Ante,  176  to  186 ;  and  see,  also,  ante,  112  to  120. 

SECTION  XXV. 

PAYMENT. 

What  is.]  Where  a  defendant  can  show,  by  legal  evidence,  that 
he  has  properly  and  legally  paid  the  plaintiff's  demand,  this  will 
always  constitute  a  perfect  defense  to  an  action  for  its  recovery? 

Debts  are  usually  paid  in  money  or  the  common  and  valid 
currency  in  daily  use.  But  there  may  be  legal  payments  besides 
those  made  in  money,  if  the  parties  so  agree,  or  if  the  circum- 
stances are  such  as  to  authorize  a  court  to  declare  a  given  trans- 
action a  payment  of  a  debt  or  demand.  When  a  mortgagee  of 
chattels  takes  possession  of  the  mortgaged  property,  upon  a  for- 
feiture of  the  mortgage  condition,  this  will  constitute  a  payment 
of  his  debt,  if  the  property  is  of  a  value  equal  to  the  debt ;  and 
no  other  act  is  necessary  to  discharge  the  debt.  Case  v.  Boughton, 
11  Wend.,  106.  So  where  a  mortgagee  of  chattels,  after  forfeiture, 
sells  a  part  of  the  property  by  virtue  of  the  mortgage,  for  a  sum 
sufficient  to  pay  his  debt,  with  interest,  costs  and  expenses,  this 
is  equivalent  to  a  payment  of  his  debt,  and  his  title  to  the  remain- 
ing chattels  is  extinguished.  Charter  v.  Stevens,  3  Denio,  33;  and 
see  ante,  140,  145.b 

So,  a  devise  of  real  estate,  if  intended  as  a  satisfaction  for  a 
debt  or  claim,  and  accepted  by  the  devisee,  will  operate  as  a  pay- 
ment of  such  demand.  Rose  v.  Rose,  7  Barb.,  174.  So  where 
money  due  on  a  contract  is  applied  by  the  party  owing  it,  to  pur- 
poses authorized  by  the  creditor,  the  expenditure  is  a  payment, 
and  extinguishes  the  demand  partially  or  totally,  according  to 
the  amount  so  applied.  Brady  v.  Durtrow,  2  E.  D.  Smith,  78. 

So,  an  agreement  between  the  maker  and  the  payee  of  a  note, 
that  the  latter  shall  take  goods  from  a  partnership  firm,  of  which 
the  maker  is  a  member,  is  a  valid  agreement,  aud  if  the  other 
members  of  the  firm  assent  to  it,  and  the  goods  are  accordingly 
delivered,  this  will  operate  as  a  payment.  Eaves  v.  Henderson,  17 

(a)  Note  533.  (6)  Farmers'  &  Citizens'  Bcmk  of  Long  Island  v,  Sherman,  6  Tiff.,  69. 
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Wend.,  190.  So  an  agreement  between  the  payee  of  a  note  and 
the  maker,  made  with  the  assent  of  the  latter's  partner,  to  apply 
the  indebtedness  of  the  payee  to  such  maker  and  his  partner,  in 
payment  of  the  note,  operates  at  once  as  a  satisfaction  of  the 
note  for  that  amount.  Davis  v.  Spencer,  10  B.  P.  Smith,  386.  So, 
where  a  person  performs  services  for  A.  at  the  request  of  B.,  and 
the  laborer  charges  the  services  to  B.  in  the  first  instance,  B.  is 
then  the  debtor;  and  such  charge  is,  as  between  A.  and  B.,  equi- 
valent to  a  payment  of  that  amount  to  the  use  of  A.  Conway  v. 
Conway,  3  Sandf.,  650. 

A  payment  by  a  debtor  of  the  amount  of  his  debt,  to  the  credit 
of  the  creditor,  at  a  particular  bank,  at  the  request  of  the  creditor, 
is  a  good  payment,  and  where  both  parties  keep  au  account  at 
the  same  bank,  the  debtor's  debt  is  discharged  as  soon  as  the 
amount  is  transferred  by  the  bank  from  the  debtor's  to  the  credit- 
or's account,  because  such  transfer  is  equivalent  to  payment,  and 
the  debt  is  extinguished,  although  no  money  passes;  and  if  the 
bank  fails,  the  loss  will  fall  upon  the  creditor,  and  not  upon 
the  debtor;  and  such  failure  will  not  revive  the  liability  of  the 
debtor.  Eyles  v.  Ellis,  4  Bing.,  112;  Bolton  v.  Richard,  6  Term, 
139;  Bo&enham  v.  Purchas,  2  Barn.  &  Aid.,  47.  But  a  mere 
promise  to  make  a  transfer  of  the  credit  from  one  account  to  an 
other  is  not  equivalent  to  an  actual  transfer;  and,  therefore, 
where  a  debtor  directed  his  banker  to  place  a  sum  of  money  to 
the  credit  or  to  the  account  of  the  creditor  at  a  future  day,  and 
the  banker  promised  to  do  so,  but  became  bankrupt  before  the  time 
arrived,  it  was  held  that  there  was  no  payment,  and  no  extinguish- 
ment of  the  creditor's  debt.  Pedder  v.  Watt,  2  Peake,  41.  A 
payment  which  is  good  by  the  law  of  the  country  where  it  is 
made  will  be  valid  everywhere.  Balli  v.  Dennistoun,  6  Exch.,  483. 
If  the  parties  meet  together  and  state  an  account,  and  various 
pecuniary  claims  are  made  and  allowed  on  both  sides,  and  a 
balance  is  struck  and  paid  over,  and  the  account  settled,  the  allow- 
ances in  the  account  are,  in  contemplation  of  law,  payments. 
Callander  v.  How,  10  0.  B.,  290.  But  there  are  cases  in  which  the 
debt  will  not  be  discharged,  where  no  accounts  exist  between 
the  parties. 

And  where  the  defendant  owed  his  father-in-law  one  thousand 
pounds  upon  a  promissory  note,  and  the  father-in-law  told  the 
defendant  that  he  would  make  him  a  present  of  the  amount,  and 
directed  him  to  get  a  proper  receipt  stamp  for  that  sum,  and  to 
draw  up  a  receipt  for  the  amount,  with  interest,  which  the  defend- 
ant did,  and  the  father-in-law  then  signed  the  receipt,  and  handed 
it  to  the  defendant,  it  was  held  that  these  facts  did  not  constitute 
a  payment  of  the  note.  It  was  contended  by  the  defendant  that 
the  transaction  amounted  in  substance  to  the  handing  over  of  the 
money  due  on  the  note  by  the  defendant  to  his  father-in-law,  and 
a  handing  of  it  back  by  the  latter  to  the  defendant  as  a  gift  but 
the  court  said  that  the  receipt  could  not  go  so  far  as  to  put  the 
parties  in  the  same  situation  as  if  the  money  had  been  actually 
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paid  by, the  defendant;  and  that  it  differed  entirely  from  a  case 
where  the  parties  settle  an  account  aud  adjust  their  mutual 
pecuniary  claims  by  constructive  payments.  Foster  v.  Bawber,  6 
Exch,  839. 

To  constitute  a  payment,  the  money,  or  other  value  or  thing 
delivered  by  the  debtor  to  the  creditor,  must  be  accepted  by  the 
latter,  or  the  debt  will  not  be  extinguished;  for  unless  the  creditor 
consents  to  receive  it  as  payment,  it  is  no  payment.  Kingston 
Bank  v.  Gay,  19  Barb.,  459."  And  where  a  creditor  has  received 
coin  in  payment  of  his  debt,  but  he  returns  it  on  account  of  its 
light  weight,  and  it  is  taken  back  by  the  debtor,  this  will  operate 
to  rescind  the  payment  and  to  cancel  any  indorsement  of  pay- 
ment which  may  have  been  made,  in  consequence  of  the  reception 
of  such  coin.  Hawkins  v.  Stark,  19  Johns.,  305. 

A  debtor  cannot,  himself,  pay  his  own  debt,  without  extinguish- 
ing it,  even  though  he  wishes  and  intends  to  keep  it  on  foot. 
Champney  v.  Coope,  34  Barb.,  539.*  If  the  payment  is  made  by  a 
surety,  the  debt  may,  for  equitable  purposes,  be  kept  alive  as  to 
the  principal.  lb.  So,  where  the  amount  due  upon  a  judgment 
is  paid,  wholly  or  in  part,  by  one  who  is  not  a  party  to  the  judg- 
ment, nor  bound  by  it,  such  judgment  will  be  extinguished  or  not, 
according  to  the  intention  of  the  party  who  makes  the  payment. 
Harbeck  v.  Vanderbilt,  6  E.  P.  Smith,  395.  If  an  assignment  of 
the  judgment  is  taken,  this  furnishes  unequivocal  evidence  of  an 
intention  not  to  satisfy  the  judgment.  lb. 

By  whom.']  A  payment  by  the  debtor  himself  will  always  be 
made  by  the  proper  person.  And  so,  where  there  are  several 
debtors,  a  payment  by  any  one  of  them  will  be  a  payment  for 
all.  Thome  v.  Smith,  10  0.  B.,  659.  So,  a  payment  may  be 
made  in  the  same  manner  that  any  other  lawful  act  may  be  per- 
formed by  an  agent ;  and  see  ante,  459. 

To  whom.]  A  payment  to  the  creditor  himself  will,  of  course, 
discharge  the  debt.  So,  a  payment  of  a  partnership  debt  to  one 
of  several  partners,  will  be  sufficient  to  discharge  the  partnership 
debt.  Ante,  297.  And  so  a  payment  to  one  of  several  execu- 
tors, will  be  a  valid  payment  of  the  debt.  Can  v.  Read,  3  Atk., 
695 ;  and  see  Priest  v.  Watkins,  2  Hill,  225  ;  Frost  v.  Frost,  4 
Edw.  Oh.,  733 ;  Matter  of  Faulkner,  7  Hill,  181.  But  a  payment 
by  a  bank  to  one  of  several  persons  who  have  jointly  made  a 
deposit,  will  not  discharge  the  bank  from  the  claims  of  the  other 
depositors,  unless  they  authorized  the  payment.  Stone  v.  Marsh, 
Ryan  &  Moody,  370;  Innes  v.  Stephenson,  1  Mood.  &  Bob.,  145. 
Payment  to  an  agent,  in  the  ordinary  course  of  business,  is  af 
valid  payment  to  the  principal,  unless  the  latter  has  counter-) 
manded  the  agent's  authority,  and  given  due  notice  thereof  to\ 
the  party  paying,  before  the  payment  was  made.  Favenc  v.( 
Bennett,  11  East,  36 ;  Hornby  v.  Lacy,  6  M.  &  S.,  166 ;  Brink- 
toater  v.  Goodwin,  Oowp.,  251.  But  if  the  payment  is  not 
made  in  accordance  with  the  usual  and  customary  course  of 
business,  and  is  made  under  circumstances  fairly  giving  rise  to 
Wait        134        (a)  NoTE  176'       *  &  a>  5  Tiff"  543> 
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the  presumption  that  the  agent  was  acting  in  bad  faith,  and 
received  the  money  with  an  intention  of  appropriating  it  to  his 
own  use,  in  fraud  of  his  principal,  the  payment  is  not  a  valid 
payment.  Generally,  the  only  authorized  mode  of  payment  is 
in  money,  where  the  transaction  is  between  commission  agents 
or  factors,  who  have  their  principal's  goods  for  sale ;  and  a  pay- 
ment to  them  by  a  purchaser,  on  a  sale  of  such  goods,  in  anything 
else  than  money,  as  in  goods,  will  not  be  valid,  unless  the  princi- 
pal has  authorized  such  a  payment  by  express  consent,  or  by  a 
previous  course  of  dealing  which  authorizes  an  inference  of  his 
assent.  Capel  v.  Thornton,  3  Oarr.  &  Payne,  352  ;  Howard  v. 
Chapman,  4  Id.,  508  ;  ante,  236,  237,  973,  974.  The  general  rule 
of  law  is,  that  if  a  creditor  employs  an  agent  to  collect  or  receive 
money  of  a  debtor,  and  the  agent  receives  it,  the  debtor  is  dis- 
charged as  to  the  principal ;  but  if  the  agent,  instead  of  receiving 
money,  writes  off  money  due  from  him  to  the  debtor,  then  the 
latter  is  not  discharged.  Russell  v.  Bangley,  4  Barn.  &  Aid.,  398  ; 
Thorold  v.  Smith,  11  Mod.,  71 ;  Bartlett  v.  Pentland,  10  Barn.  & 
Cress.,  760.  So,  a  payment  to  the  attorney  of  the  plaintiff'  in  an 
action,  is  a  valid  payment  to  the  plaintiff  himself,  though  this  is 
not  so  of  a  payment  to  an  agent  of  the  attorney.  Yates  v.  Freckle- 
ton,  2  Doug.,  623-;  Poivel  v.  Little,  1  W.  Bla.,  8 ;  Hudson  v.  John- 
son, 1  Wash.  Va.,  10  ;  Branch  v.  Burnley,  1  Call.,  147.  But  an 
attorney  has  no  authority  to  receive  anything  but  money,  in  pay- 
ment of  his  client's  debt ;  nor  can  be  accept  a  part  of  the  amount 
in  satisfaction  of  the  whole.  Jaclcson  v.  Bartlett,  8  Johns.,  361 ; 
Kellogg  v.  Gilbert,  10  Johns.,  220 ;  and  see  Lovell  v.  Orser,  1 
Bosw.,  349.  And  an  agent  who  is  authorized  to  receive  a  pay- 
ment in  money,  cannot  bind  his  principal  by  receiving  goods 
instead  of  money.  Howard  v.  Chapman,  4  Oarr.  &  Payne,  508. 

Payment  to  a  creditor's  wife  will  not  be  a  good  payment, 
unless  she  was  his  agent,  either  by  express  authority,  or  by  the 
usual  course  of  business.  Offley  v.  Clay,  2  Man.  &  Grang.,  172 ; 
Spencer  v.  Tisue,  Addis.,  316 ;  Seaborne  v.  Blackston,  2  Freem., 
178;  Thrasher  v.  Tuttle,  22  Me.,  335. 

Payment  made  to  a  person  found  in  a  merchant's  counting 
house,  in  possession  of  the  merchant's  account  books,  and  ap- 
parently intrusted  with  the  conduct  of  the  business,  is  a  good 
payment  to  the  merchant  himself,  although  the  party  receiving 
the  money  has  in  fact  no  authority  to  receive  it,  and  is  not  in  his 
employment.  In  such  a  case  the  debtor  has  a  right  to  suppose 
that  the  merchant  has  the  control  of  his  own  premises,  and  that 
he  will  not  permit  persons  to  come  there  and  intermeddle  with 
his  business  without  his  authority.  Barrett  v.  Deere,  M.  &  M 
201 ;  Wilmot  v.  Smith,  Id,  238 ;  S.  C,  3  Carr.  &  Payne,  453 '; 
Kirton  v.  Braithwaite,  1  Mees.  &  Wels.,  310  ;  Watson  v.  Hether 
ington,  1  Oar.  &  Kir.,  36 ;  and  see  ante,  459. 

Part  payment.']  Where  the  damages  claimed  are  liquidated,  or 
the  debt  demanded  is  due  and  payable,  the  general  rule  is  that  a 
part  payment  of  the  amount  is  no  discharge  of  the  entire  debt  or 
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demand  ;  and  this  is  the  rule  even  though  the  creditor  agrees  to 
receive  a  part  for  the  whole,  and  gives  a  receipt  for  the  whole 
demand.  Dederick  v.  Leman,  9  Johns.,  333 ;  Mechanics'  Bank  v. 
Hazard,  13  Johns.,  353 ;  Seymour  v.  Minturn,  17  Johns.,  169 ; 
Tlxomas  v.  Heathorn,  2  Baru.  &  Cress.,  477.  But  there  are  cases 
in  which  a  part  payment  of  the  amount  claimed  will  discharge 
the  entire  debt  if  it  is  so  agreed  between  the  debtor  and  his 
creditor.  If  a  part  of  the  entire  demand  is  paid  before  it  is  due, 
at  the  request  of  the  creditor,  or  upon  his  agreement  to  accept  a 
part  of  the  amount  in  full  satisfaction  of  the  whole,  if  paid  at 
a  time  before  it  is  due,  this  will  be  a  valid  payment  of  the  entire 
debt  or  demand.  PinneVs  case,  5  Rep.,  117;  Brooks  v.  White,  2 
Mete,  283 ;  Smith  v.  Brown,  3  Hawks.,  580.  So  a  payment,  at  a 
place  more  convenient  to  the  creditor  than  that  agreed  on,  of 
a  part  of  his  claim,  on  a  promise  to  receive  it  in  full,  will  be  a 
good  satisfaction  of  the  entire  debt.  lb.  So  if  the  debtor  gives 
and  the  creditor  receives  a  chattel  in  satisfaction  of  the  whole 
debt,  this  will  be  a  good  defense,  although  the  chattel  may  not 
be  of  half  of  the  value  of  the  debt.  Andrew  v.  Boughey,  Dyer, 
75,«;  Sibree  v.  Tripp,  15  Mees.  &  Wels.,  35,  Parke,  B. ;  Brooks  v. 
White,  2  Mete,  285,  286;  Jones  v.  Bullitt,  2  Litt.,  49;  Douglass 
v.  White,  3  Barb.  Oh.,  621.  So  if  the  debtor  renders  certain  ser- 
vices, by  consent  of  the  creditor,  in  full  payment  of  a  debt,  this  is 
a  good  discharge,  whatever  may  be  the  nature  or  value  of  the 
services.  Blinn  v.  Chester,  5  Day,  359. 

So  if  a  debtor,  at  the  request  of  the  creditor,  or  on  his  promise 
to  accept  it  in  full  payment,  procures  the  note  of  a  third  person, 
and  delivers  it  to  the  creditor,  this  will  be  a  good  discharge,  even 
though  the  note  of  the  third  person  is  for  a.  less  amount  than  the 
original  debt.  Boyd  v.  Hitchcock,  20  Johns.,  76 ;  Kellogg  v.  Rich- 
ards, 14  Wend.,  116 ;  Le  Page  v.  McCrea,  1  Wend.,  164 ;  Lewis 
v.  Jones,  4  Barn.  &  Cress.,  506 ;  Steinman  v.  Magnus,  11  East, 
390.  So  where  there  is  a  bona  fide  dispute  as  to  the  amouut  due 
to  the  plaintiff,  and  the  debtor  gives  and  the  creditor  receives 
the  debtor's  note  for  a  less  sum  than  that  claimed,  in  full  satis- 
faction, this  will  be  a  good  discharge  of  the  original  debt.  Sibree 
v.  Tripp,  15  Mees.  &  Wels.,  23. 

So,  too,  there  may  be  a  valid  composition  with  creditors,  by 
which  they  agree  to  accept  a  part  payment  in  full  discharge  of 
their  debts. 

But  where  a  valid  agreement  is  made  to  accept  a  part  payment 
in  full,  if  made  by  a  specified  day,  such  payment  must  be  made 
at  the  day,  for  if  the  condition  is  not  strictly  complied  with,  the 
agreement  will  be  of  no  avail.  Inman  v.  Gristvold,  1  Cow.,  199. 
If  the  plaintiffs  claim  is  unliquidated,  and  it  is  adjusted  between 
the  debtor  and  the  creditor,  or  by  their  agents,  and  payment 
made  of  the  amount  agreed  on,  on  such  adjustment,  this  is  a 
good  payment  of  the  whole  claim,  and  is  conclusive  unless  there 
is  proof  of  some  mistake  or  error.  Harris  v.  Story,  2  E.  D.  Smith, 
363 ;  and  see  Accord  and  Satisfaction,  ante,  1040,  1041. 
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By  letter.]  Where  the  debtor  and  the  creditor  reside  at  differ- 
ent places,  payments  are  frequently  made  by  remitting  the  sum 
due,  or  a  part  of  it,  by  mail.  Such  a  payment  is,  of  course,  as 
valid  as  any  other,  if  the  money  is  actually  received  by  the 
creditor,  or  his  authorized  agent.  But  there  are  occasionally 
losses  through  this  mode  of  transmitting  the  money,  and  the 
question  arises  as  to  the  person  who  must  bear  the  loss,  and 
whether  it  is  to  fall  upon  the  debtor  or  the  creditor.  If  the  credit- 
or has  not  given  any  instructions  upon  the  subject,  and  there  is 
no  authority  by  custom  or  usage  to  justify  the  debtor  in  sending 
the  money  by  mail,  and  a  loss  occurs,  he  must  bear  it,  since  it  is 
his  duty  to  pay  the  money  directly  to  the  creditor ;  and  if  he 
risks  the  mail  as  his  agent  for  the  purpose  of  transmission,  so 
he  must  take  the  risks  which  flow  from  his  election.  Kington  v. 
Kington,  11  Mees.  &  Wels.,  233. 

But  if  the  debtor  is  directed  by  his  creditor  to  remit  the  amount 
of  the  debt  by  mail,  the  debtor  will  be  discharged  by  properly 
delivering  to  the  postmaster  a  letter  containing  the  money,  if 
properly  addressed  to  the  creditor,  at  his  usual  place  of  residence, 
or  at  such  other  place  as  the  creditor  may  have  appointed.  In 
that  case,  the  creditor  makes  the  mail  his  agent,  and  he  assumes 
all  risks  of  loss. 

But  the  debtor  will  not  be  discharged  by  delivering  the  letter 
to  a  bellman  or  other  person  in  the  street,  nor  by  a  transmission 
through  the  mail  of  a  letter  addressed  to  the  creditor  in  some 
large  city,  without  any  specification  of  the  street  or  number  of 
the  house  in  which  the  creditor  resides,  or  transacts  business, 
unless  it  is  shown  that  the  money  came  safely  to  hand,  or  unless 
the  creditor  gave  that  address  himself.  Warwicke  v.  Noakes,  Peake, 
67  ;  Hawkins  v.  Rutt,  Id.,  186 ;  and  see  Kington  v.  Kington,  11 
Mees.  &  Wels.,  233 ;  Gordon  v.  Strange,  1  Exch.,  477. 

Bank  Mils.]  The  cases  relative  to  a  payment  made  in  bank 
bills  which  were  forged,  or  issued  by  an  insolvent  bank,  has  been 
sufficiently  noticed.  Ante,  411.  Where  the  bills  are  genuine,  and 
the  bank  issuing  them  solvent,  a  payment  in  such  bills,  if  accepted 
by  the  creditor,  is  a  valid  discharge  of  the  debt. 

But  a  creditor  is  not  bound  to  receive  bank  bills,  and  may 
demand  a  payment  in  specie,  except  in  those  cases  in  which 
"greenbacks"  or  "fractional  currency"  maybe  considered  a  legal 
tender.  See  ante,  1049  to  1051. 

By  check.]  Payments  are  frequently  made  by  means  of  the 
debtor's  check  upon  a  bank.  And,  ordinarily,  the  acceptance  of 
a  check  is  not  considered  as  payment  unless  it  is  shown  that  the 
creditor  agreed  to  accept  it  as  such,  even  though  the  drawer  has 
funds  in  the  bank. 

If  a  creditor  accepts  a  check  from  his  debtor,  it  ought  to  bv 
properly  presented  to  the  bank  upon  which  it  is  drawn,  for  pay- 
ment ;  and  such  presentment  ought  to  be  made  within  a  reasona- 
ble time,  in  those  cases  in  which  the  drawer  has  funds  in  the 
bank  at  the  time  when  such  check  was  drawn  and  delivered  tc 
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the  creditor ;  as  between  the  holder  of  the  check  and  the  drawer 
of  it,  mere  delay  in  presenting  it  will  not  discharge  the  latter 
unless  he  in  some  manner  sustains  loss  in  consequence.  But 
where  a  negotiable  check,  payable  on  demand,  was  drawn  in  this 
state  upon  a  bank  in  Mississippi,  and  it  was  not  presented  for 
payment  until  more  than  ten  months  after  its  date,  and  the  bank 
had  suspended  payment  a  few  days  before  the  presentment,  and 
being  at  that  time  indebted  to  the  drawer,  it  was  held  that  the 
holder  could  not  recover  against  the  drawer,  because  the  latter 
had  sustained  loss  by  the  delay  in  making  the  presentment.  Lit- 
tle v.  Phoenix  Bank,  2  Hill,  425 ;  S.  C,  7  Hill,  359. 

But  mere  delay  in  presentment  will  not  affect  the  rights  of  a 
bona  fide  holder  of  a  check,  as  against  the  drawer,  where  the 
drawer  has  not  sustained  any  damage  in  consequence  of  its  non- 
presentment.  Harbeck  v.  Craft,  4  Duer,  122,  129. 

As  a  general  rule,  a  check  payable  on  demand,  ought  to  be 
presented  for  payment  at  the  bank  on  which  it  is  drawn,  either 
on  the  day  on  which  it  was  drawn  or  the  next  day.  lb. ;  Moule  v. 
Brown,  4  Bing.  N.  0.,  268 ;  Mohawk  Bank  v.  Broderick,  13  Wend., 
133 ;  Same  v.  Same,  10  Wend.,  304 ;  Stephens  v.  McNeill,  26  Barb., 
651.  A  creditor  who  accepts  a  check  upon  a  bank,  cannot  after- 
wards return  it  to  the  drawer  without  having  first  presented  it  to  the 
bank  for  payment.  Bradford  v.  Fox,  39  Barb.,  203.  Merely  pre- 
senting the  check  to  the  bank  for  the  purpose  of  having  it  certi- 
fied, is  not  equivalent  to  a  demand  of  payment ;  and  a  refusal  by 
the  bank  to  certify  it,  will  not  excuse  the  holder  from  presenting 
it  for  payment.  lb. 

Merely  drawing  a  check  and  delivering  it  to  the  payee,  does 
not  operate  to  transfer  the  title  to  the  money  mentioned  in  it  and 
in  the  hands  of  the  bank,  even  if  the  money  is  on  deposit  in  such 
bank  to  the  credit  of  the  drawer.  Butterworth  v.  Peck,  5  Bosw., 
341 ;  Marine  and  Fire  Ins.  Bank  v.  Jauncey,  3  Sandf.,  257.  If 
the  drawer  of  a  check  has  no  funds  in  the  bank  on  which  it  is 
drawn,  no  presentment  of  the  check  will  be  necessary.  Bedding- 
ton  v.  Gtilman,  1  Bosw.,  235  ;  Franklin  v.  Vanderpool,  1  Hall,  78 ; 
Fitch  v.  Redding,  4  Sandf.,  130 ;  and  see  Bickerdike  v.  Bollman,  1 
Term,  405  ;  S.  C.,  2  Smith  Lead.  Oas.,  22,  and  cases  cited  in  notes. 

A  check  which  is  not  paid  on  presentment  is  never  regarded  as 
a  payment  of  the  drawer's  debt  to  his  creditor.  Tanner  v.  Bank 
of  Fox  Lake.  23  How.,  399  ;  Genin  v.  Lockwood,  12  Barb.,  265  ; 
Strong  v.  Stevens,  4  Duer,  668 ;  Olcott  v.  Ratlibone,  5  Wend.,  490 ; 
and  see  Lovett  v.  Cornwell,  6  Wend.,  369  ;  S.  C,  1  Hall,  56.  But 
when  a  bank  receives  upon  a  debt  a  check  drawn  upon  itself  by 
one  of  its  customers,  and  charges  it  in  account,  it  admits  that  it 
has  funds  of  the  drawer  to  meet  the  check,  and  the  acceptance 
is,  of  itself,  an  appropriation  of  the  funds  to  pay  it ;  and  the 
transaction  operates  directly  as  a  payment  of  the  debt.  Pratt  v. 
Foote.  5  Seld.,  463 ;  Commercial  Bank  of  Penn.  v.  Union  Bank  of 
N.  Y.,  1  Kern.,  203. 

By  note  or  bill.]    How  far  a  bill     <"  exchange  or  a  promissory 
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note  operates. as  a  payment  has  been  sufficiently  explained,  ante, 
408,  409. 

Application  of.]  Where  a  partial  payment  is  made,  by  a  person 
who  is  indebted  on  more  than  one  account  or  debt  to  the  same 
creditor,  there  are  well  settled  rules  of  law  which  will  govern  its 
application  :  1.  The  person  paying  may,  at  or  before  the  time  of 
payment,  prescribe  the  application  of  the  payment ;  2.  If  the 
debtor  does  not  make  any  appropriation  of  it,  the  creditor  may 
apply  it  as  he  pleases ;  3.  If  neither  party  makes  a  specific  appro- 
priation of  the  money,  the  law  will  appropriate  it  as  the  justice 
and  equity  of  the  case  may  require.  A  few  of  the  cases  showing 
the  application  of  these  rules,  will  now  be  noticed  :  ■ 

First.  Since  the  payment  is  voluntary  on  the  part  of  the  debtor 
he  may  fix  the  terms  upon  which  he  pays  ;  and  if  the  creditor 
accepts  the  payment,  he  is,  by  such  acceptance,  bound  by  the 
conditions  which  the  debtor  has  appointed  or  declared,  even 
though,  at  the  time,  he  expressly  refused  to  admit  them ;  if, 
therefore,  the  debtor  pays  with  one  intent,  and  the  creditor 
receives  with  an  other,  the  intent  of  the  debtor  who  pays  shall 
prevail.  Allen  v.  Culver,  3  Denio,  284 ;  Hall  v.  Constant,  2  Hall, 
185,  189. 

If  money  is  sent  by  a  debtor  to  his  creditor,  with  notice  of  the 
account  on  which  it  is  paid,  and  the  creditor  refuses  to  accept  it 
on  those  terms,  but  he  does  receive  and  retain  the  money,  his  act 
of  receiving  and  retaining  the  money  will  be  conclusive  upon 
him,  and  the  appropriation  made  by  the  debtor  will  be  enforced 
by  the  law.  Reed  v.  Boardman,  20  Pick.,  441,  446. 

It  is  not  necessary  for  the  debtor  to  give  express  directions  as 
to  the  account  or  debt  upon  which  the  money  shall  be  applied, 
if  the  circumstances  clearly  indicate  the  demand  on  which  he 
intended  to  make  the  payment.  A  payment  made  at  a  time 
when  the  debtor  expressly  denied  the  existence  of  one  debt, 
although  he  acknowledged  an  other,  and  at  the  same  time  paid 
the  amount  due  on  the  latter,  would  be  conclusive  evidence 
that  the  money  was  to  be  applied  on  the  debt  so  admitted. 

So  there  are  instances  in  which  the  debtor's  intention  will 
assume  the  character  of  an  absolute  legal  presumption,  in  the 
absence  of  an  express  direction  upon  the  subject.  And,  there- 
fore, a  general  payment  will  always  be  applied  to  a  debt  that  is 
due  in  preference  to  one  that  is  not  due,  because  it  is  not  to  be 
supposed  that  the  debtor  intends  to  make  a  deposit  instead  of  a 
payment.  Balcer  v.  Staclcpoole,  9  Cow.,  420;  Stone  v.  Seymour,  15 
Wend.,  19,  24.  So,  when  a  payment  exactly  equals  the  amount 
of  one  debt,  while  the  amounts  of  the  other  debts  are  different, 
this  shows  an  intention  to  pay  the  debt,  which  corresponds  in 
amount  with  the  sum  paid.  Robert  v.  Garnie,  3  Oaines,  14 ;  Stone 
v.  Seymour,  15  Wend.,  19;  S.  C,  8  Id.,  403. 

Second.  Where  there  has  been  no  actual  appropriation  of  the 
payment  by  the  debtor,,  either  before  or  at  the  time  of  paying,  or 
there  is  no  implied  application  by  him  arising  from  the  circum- 
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stances  of  the  case,  bis  right  to  control  the  application  is  gone , 
and  the  right  after  that  time  belongs  exclusively  to  the  creditor, 
who  may  apply  it  on  which  debt  he  pleases."  This  right  of  appro- 
priation by  the  creditor  may  be  evidenced  in  several  ways,  as  by 
a  verbal  declaration,  or  by  the  terms  of  the  receipt  given,  or 
by  rendering  an  account  in  which  it  is  credited  or  included,  or  by 
any  other  act  which  manifests  an  intent,  or  induces  a  belief  that 
a  particular  application  is  made.  Allen  v.  Culver,  3  Denio,  285, 
291.  So  the  intention  of  the  creditor,  like  that  of  a  debtor,  to 
make  a  particular  application  of  a  payment,  may  be  inferred  from 
circumstances.  Thus  an  application  of  a  money  payment,  by 
crediting  it  upon  an  open  account,  implies  an  intention  to  apply 
it  to  the  items  in  the  order  of  time,  even  though  the  creditor  has 
security  for  the  earlier  items,  but  not  for  the  others.  Truscott  v. 
King,  2  Seld.,  147;  Webb  v.  Dickinson,  11  Wend.,  62;  Allen  v.  Cul- 
ver, 3  Denio,  284.  So,  where  a  creditor  credited  a  general  pay- 
ment upon  a  particular  account,  and  rendered  a  statement  of 
account,  showing  the  application  to  the  debtor,  who  made  no 
objection,  this  was  held  conclusive  upon  the  debtor.  Seymour  v. 
Marvin,  11  Barb.,  80. 

If  some  of  the  debts  are  secured,  but  others  are  not,  and  the 
debtor  makes  a  general  payment,  without  directing  any  special ' 
appropriation  of  the  money,  the  creditor  may  apply  the  money 
to  those  debts  which  are  not  secured,  and  still  retain  his  rights 
as  to  the  secured  debts.  Clark  v.  Burden,  2  Hall,  197,  200;  Van 
Rensselaer's  Executors  v.  Roberts,  5  Denio,  470,  475;  Hutchinson 
v.  Bell,  1  Taunt.,  558.  So  if  one  debt  be  by  bond,  or  covenant, 
under  seal,  and  the  other  by  simple  contract,  or  open  account, 
the  creditor  may  apply  it  to  the  latter.  So  if  one  debt  be  by 
judgment,  and  the  other  by  simple  contract,  the  creditor  may 
apply  the  payment  to  the  latter. 

And  if  some  of  the  items  would  be  barred  by  the  statute  of 
limitations,  the  creditor  may  apply  a  general  payment  to  them, 
and  sue  upon  those  not  barred  by  the  statute.  Mills  v.  Fowkes,  5 
Bing.  H".  0.,  455 ;  Williams  v.  Griffith,  5  Mees.  &  Wels.,  300 ;  and 
see  ante,  1001. 

As  to  the  time  of  making  the  application,  the  general  rule  is, 
that  the  creditor  may  make  it  at  any  time  before  the  demand  is 
reduced  to  a  verdict,  even  if  the  election  is  made  at  the  trial,  as 
it  may  be  if  the  creditor  so  elects.  Allen  v.  Culver,  3  Denio,  284 ; 
Pattison  v.  Hull,  9  Cow.,  747  ;  Bosanquet  v.  Wray,  6  Taunt., 
597  ;  Philpott  v.  Jones,  2  Ad.  &  B.,  41 ;  Mills  v.  Fowkes,  5  Bing. 
N".  0.,  455.  But  when  a  creditor  has  once  made  an  appropriation 
of  the  money,  he  will  be  bound  by  his  election,  and  will  not  after- 
wards be  permitted  to  change  it.  lb. ;  Simson  v.  Ingham,  2  Barn. 
&  Cress.,  65  ;  Mayor  of  Alexandria  v.  Patten,  4  Oranch,  317 ;  Van 
Rensselaer  v.  Roberts,  5  Denio,  470. 

Where  a  person  is  indebted  to  a  bank  upon  a  note,  and  he  makes 
a  general  deposit  of  a  sum  of  money  in  such  bank,  without  appro- 
priating it  to  the  payment  of  such  note,  the  bank  has  a  right,  at 

(a)  Smith  v.  Appkgate,  1  Daly,  91. 
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any  time  after  the  note  becomes  due,  to  appropriate  it  to  the 
payment  of  such  note ;  and  an  omission  to  do  so  until  after  a 
judgment  is  recovered  by  the  bank  upon  the  note,  does  not  affect 
the  right  to  do  so  at  any  time  when  an  action  is  brought  by  the 
depositor,  or  his  assignee,  for  the  recovery  of  the  amount  depo- 
sited. Marsh  v.  Oneida  Central  Bank,  34  Barb.,  298. 

There  is  one  limitation  upon  the  right  of  a  creditor  to  appro- 
priate a  payment  as  he  pleases,  and  that  is,  where  some  of  the 
debts  are  legal  and  others  of  them  arise  out  of  illegal  transac- 
tions ;  in  such  a  case,  even  a  general  payment  will  not  authorize 
the  creditor  to  apply  the  money  to  the  illegal  transaction,  and 
then  recover  the  amount  of  the  legal  debts.  Wright  v.  Laing,  3 
Barn.  &  Cress.,  165.  If,  however,  the  contract  creating  the  debt 
is  not  absolutely  unlawful,  but  the  creditor  is  merely  prevented 
from  suing  upon  it  by  some  statutory  enactment,  framed  for  the 
purpose  of  protecting  the  debtor  from  particular  actions  and  suits, 
then  the  creditor  may  appropriate  the  payment  to  the  demand,  the 
right  of  action  for  which  is  barred  by  the  statute,  and  sue  for 
the  other  debt.  Such  is  the  case  when  the  right  of  action  for  one 
of  the  debts  is  barred  by  the  statute  of  limitations,  or  by  the 
act  regulating  the  sales  of  spirituous  liquors  on  credit.  Mills  v. 
Fowlces,  5  Bing.  1ST.  0.,  461;  Williams  v.  Griffith,  5  Mees.  & 
Wels.,  300 ;  Philpott  v.  Jones,  2  Ad.  &  E.,  41 ;  Cruichshanks  v. 
Rose,  1  Mood.  &  Bob.,  100. 

Third.  When  the  appropriation  devolves  upon  the  court,  in 
consequence  of  the  omission  of  either  the  debtor  or  the  creditor 
to  make  an  appropriation  of  a  payment,  the  paramount  rule  is, 
that  whenever  the  intention  or  understanding  of  the  parties, 
before  or  at  the  time,  can  be  inferred  or  implied  from  any  circum- 
stances, it  shall  prevail;  and  where  no  particular  inference  of 
intention  can  be  made,  the  courts  will  be  guided  by  a  general 
presumption  of  intention,  founded  on  reason,  probability  and 
justice.  Where  some  of  the  debts  are  certain,  or  capable  of 
being  rendered  so,  and  the  others  are  founded  upon  claims  for 
uncertain  or  unliquidated  damages,  the  law  will  apply  the  pay- 
ment to  the  certain  demand  instead  of  the  uncertain  one.  Barn- 
sour  v.  Thomas,  10  Ired.,  165, 168. 

So  the  law  will  so  apply  a  general  payment  as  to  relieve  a 
surety,  when  the  debtor  owes  debts  which  are  secured  and  those 
which  are  not  secured.  Pattison  v.  Hull,  9  Cow.,  747;  Dows  v. 
Morewood,  10  Barb.,  183. 

So,  if  debts  accrued  at  different  times,  the  court  will  apply  a 
general  payment  in  such  a  manner  as  to  extinguish  those  debts 
which  are  first  due.  II.  Wheeler  v.  Cropsey,  5  How.,  288;  Hunter 
v.  Osterhoudt,  11  Barb.,  33. 

And  where  there  is  a  running  account  between  the  parties,  and 
general  payments  are  made,  but  no  application  made  by  the  act 
of  either,  the  law  will  so  apply  the  payments  as  to  extinguish  the 
items  of  the  account  in  the  order  of  time.  Allen  v.  Culver,  3 
Denio,  284;  Dows  v.  Morewood,  10  Barb.,  183;  Webb  v.  Dwkinson 
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11  Wend.,  62.  The  same  rule  applies  where  services  are  rendered 
under  an  implied  contract,  and  the  payment  will  be  applied  to 
the  first  accruing  indebtedness.  Wheeler  v.  Cropsey,  5  How.,  288. 
Where  a  general  payment  is  made  upon  a  debt  which  bears 
interest,  the  law  applies  it  first  to  the  interest,  and  afterwards  to 
the  principal,  even  though  the  amount  of  the  payment  is  precisely 
equal  to  the  principal.  People  v.  County  of  New  York,  5  Cow., 
331;  and  see  Beard  v.  City  of  Brooklyn,  31  Barb.,  142. 

Where  the  principal  is  not  due,  but  interest  is  due,  a  general 
payment  is  applied  first  to  the  interest,  and  the  residue  to  the 
principal  first  to  become  due,  so  as  to  stop  interest  for  so  much, 
from  the  time  of  the  payment.  But  if  neither  principal  nor 
interest  is  due,  the  payment  is  applied  to  the  extinguishment  of 
principal  and  interest  ratably.  Jeneks  v.  Alexander,  11  Paige,  619. 

Where  the  debtor  is  indebted  to  the  creditor  for  money  loaned, 
and  is  also  liable  to  the  creditor  for  his  indorsements  upon  which 
he  has  been  charged,  but  which  he  has  not  paid,  and  a  general 
payment  is  made  by  the  debtor,  without  any  application  of  it  by 
either  party,  the  law  will  apply  it  on  the  debt  for  the  money 
loaned,  especially  if  the  creditor  is  secured  by  a  mortgage  upon 
real  estate  for  his  indorsements.  Thomas  v.  Kelsey,  30  Barb.,  268 ; 
Niagara  Bank  v.  Bosevelt,  9  Cow.,  409. 

Where  a  creditor,  who  has  several  claims  against  his  debtor, 
receives  a  portion  of  the  entire  amount  in  a  judicial  proceeding 
founded  upon  them  all,  the  law  will  apply  such  money  in  favor 
of  different  sureties  of  the  debtor  upon  the  several  debts,  ratably 
and  without  regard  to  priority  of  date  in  contracting  the  debts. 
Bridenbecker  v.  Lowell,  32  Barb.,  9 ;  Cowperthuwite  v.  Sheffield,  1 
Sandf.,  416 ;  S.  C,  3  Comst.,  243. 

Voluntary  payments.]  The  rule  in  relation  to  such  payments  is 
stated  sufficiently.  Ante,  702. 

Chattel  notes.']  The  manner  of  paying  chattel  notes  has  been 
fully  discussed.  Ante,  415  to  417. 

Pleading.]  Payment  must  always  be  interposed  by  answer,  or 
the  defense  will  not  be  available.  Ante,  885,  886. 

SECTION  XXVI. 

DURESS. 

What  it  is.]  It  is  indispensable  to  the  validity  of  every  contract 
that  it  should  have  the  assent  of  the  promisor,  and  the  law  not 
only  requires  an  intelligent  assent,  but  also  that  it  shall  be  vol- 
untarily given.  Duress  is  a  defense  founded  upon  the  want  of  a 
voluntary  consent  on  the  part  of  the  party  sought  to  be  charged 
as  upon  a  valid  contract.  Duress  is  an  actual  or  a  threatened 
violence  or  restraint  of  a  man's  person,  contrary  to  law,  to  com- 
pel him  to  enter  into  a  contract,  or  to  discharge  one.  It  is  a  state 
of  compulsion  or  necessity,  in  which  a  person  is  induced  or 
impelled,  by  the  restraint  of  his  liberty,  or  menace  of  bodily 
harm,  to  execute  a  contract,  deed  or  other  agreement,  or  do  any 
other  legal  act,  or  to  commit  a  misdemeanor ;  and  which  con- 
Wait        135 
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straint  may  afterwards  be  taken  advantage  of,  to  avoid  such  act 
or  its  consequences. 

Duress  is  usually  divided  into  two  classes  or  kinds ;  first,  of 
imprisonment,  and  second,  of  threats. 

Duress  of  imprisonment  is  where  a  party  actually  loses  his 
liberty.  And  if  a  man  is  illegally  imprisoned,  and  he,  either  to 
procure  his  discharge,  or  for  any  other  reason  connected  with  his 
imprisonment,  executes  a  contract,  bond,  deed,  or  other  instru- 
ment, this  is  such  duress  as  will  render  the  instrument  so  executed, 
void.  If,  however,  the  imprisonment  is  fair  and  legal,  and  a  bond 
or  other  instrument  is  given  to  obtain  a  release  from  custody, 
this  will  not  be  duress,  as  in  the  case  of  a  party  arrested  in  a 
civil  action  upon  an  order  of  arrest,  or  upon  a  legal  execution, 
for  a  bond  executed  in  such  a  case  will  be  entirely  valid.  If, 
however,  the  proceedings  at  law  are  illegal,  and  are  merely  em- 
ployed as  a  manner  of  obtaining  such  instrument,  under  the 
pretext  of  acting  by  legal  authority,  the  bond  or  other  instru- 
ment will  be  void. 

Duress  by  threats  is  where  a  contract  or  other  instrument  is 
executed  on  account  of  a  fear  of  the  loss  of  life  or  limb ;  and 
this  is  sufficient  to  avoid  any  agreement  made  under  such  cir 
cumstances.  But  then  the  fear  must  be  a  reasonable  one,  and 
founded  upon  such  circumstances  'as  the  law  will  regard  as  suffi- 
cient to  avoid  the  contract. 

When  it  avoids  a  contract.']  Where  a  contract  is  procured  by 
means  of  an  actual  and  unlawful  imprisonment  of  a  person  in  a 
jail  or  otherwise,  such  contract  will  be  void  for  duress. 

A  bond  given  by  a  party  while  under  arrest,  and  in  close  cus- 
tody, without  the  assistance  of  attorney  or  counsel,  is  void.  Evans 
v.  Begleys,  2  Wend.,  243.  So  if  a  sheriff  voluntarily  permits  a 
defendant  in  execution  to  escape,  he  cannot  re-arrest  and  detain 
him  in  custody  unless  a  new  execution  be  issued ;  and  if  the 
sheriff  re-arrests  the  defendant  on  the  old  execution,  and  takes 
a  bond  from  him  for  the  jail  liberties,  while  under  such  arrest,  the 
bond  will  be  void  for  duress,  both  as  against  the  defendant  or 
any  person  who  may  have  signed  such  bail  bond  as  his  surety. 
Thompson  v.  Loclcwood,  15  Johns.,  256. 

An  arrest  in  a  civil  action,  where  there  is  no  legal  ground  for 
it,  but  where  the  order  or  process  ordering  the  arrest  is  procured 
by  means  of  the  perjury  of  the  party  who  procures  the  process 
used  in  the  arrest,  will  be  sufficient  to  constitute  duress.  And 
where  a  creditor  residing  in  Canada,  for  the  purpose  of  procuring 
the  arrest  of  his  debtor,  a  resident  of  this  state,  while  temporarily 
in  the  former  country,  made  an  affidavit  in  which  he  swore  that 
such  debtor  was  about  to  leave  Canada,  with  the  intent  and  de- 
sign to  defraud  him  of  his  debt,  such  creditor  in  fact  having  no 
reason  to  believe  the  fact  stated  in  such  affidavit ;  and  in  order 
to  effect  his  release  from  the  arrest  thus  procured,  the  debtor 
executed  a  note  for  the  amount  of  the  debt,  with  a  surety ;  this 
note  was  held  to  be  void  for  duress,  as  against  both  the  principal 
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and  the  surety.  Strong  v.  Grannis,  26  Barb.,  122,  126.  The  gene- 
ral rule  is  that  where  there  is  an  arrest  for  improper  purposes, 
without  a  just  cause ;  or,  where  .there  is  an  arrest  for  a  just  cause, 
but  without  lawful  authority ;  or,  where  there  is  an  arrest  for  a 
just  cause  and  under  lawful  authority,  but  for  unlawful  purposes, 
it  may  be  construed  to  be  duress.  lb.;  Severance  v.  Kimball,  8 
N".  EL,  386 ;  Richardson  v.  Duncan,  3  N".  H.,  508 ;  Watkins  v 
Baird,  6  Mass.,  506,  511. 

If  a  party  is  arrested  by  an  other  upon  a  pretense  that  the  lat 
ter  has  a  warrant,  when  he  in  fact  has  none ;  or  when,  if  he  had 
a  warrant,  it  was  illegal,  and  the  party  so  arrested  delivers  pro- 
perty to  the  arresting  party  for  the  purpose  of  being  released 
from  arrest,  this  is  such  duress  as  will  avoid  the  transaction  and 
enable  the  owner  to  recover  his  property  by  action.  Foshay  v. 
Ferguson,  5  Hill,  154. 

If  a  recognizance  is  illegally  extorted  from  a  prisoner,  while 
under  arrest,  and  in  violation  of  his  right  to  an  examination  be- 
fore being  required  to  give  such  security,  this  will  be  sufficient  to 
avoid  the  recognizance  for  duress.  Cliamplain  v.  People,  2  Oomst., 
82 ;  and  see  Germond  v.  People,  1  Hill,  343. 

A  threat  of  cruel  beating,  if  made  under  circumstances  author 
izing  a  sailor  to  believe  that  it  will  be  executed,  will  justify  him 
in  leaving  a  ship  on  which  he  was  doing  duty.  Edward  v.  Tre- 
vellick,  4  Ell.  &  Bla.,  59.  Such  act  of  leaving  will  not  amount  to 
desertion,  nor  prevent  a  recovery  for  the  services  already  ren- 
dered, lb. 

So  where  a  party  goes  to  a  foreign  land  to  render  services, 
under  a  contract  to  pay  him  wages,  and  to  furnish  him  a  passage 
home  in  a  vessel  belonging  to  the  employer,  and  after  the  ser- 
vices have  been  rendered,  the  employer  refuses  to  make  any  pay- 
ment or  to  grant  the  employee  passage  home  in  the  vessel  unless 
he  will  sign  a  receipt  in  full,  upon  receiving  part  payment,  at  a 
time  when  the  employee  has  no  money,  and  no  means  of  getting 
home,  these  circumstances  amount  to  duress,  and  will  invalidate 
a  receipt  so  obtained.  Bourlte  v.  Story,  4  E.  D.  Smith,  54. 

So,  on  the  other  hand,  if  seamen,  by  threats  of  desertion,  com- 
pel the  master  to  make  new  articles  at  a  higher  rate  of  wages, 
while  at  an  intermediate  port,  during  the  voyage,  such  agree- 
ment will  be  void.  Bartlett  v.  Wyman,  14  Johns.,  260. 

The  institution  of  proceedings  to  declare  a  party  a  lunatic,  or 
a^threat  to  institute  such  proceedings,  is  sufficient  to  amount  to 
duress.  Gumming  v.  Ince,  11  Q.  B.,  112. 

It  heed  not  be  a  fear  of  personal  injury  to  the  party  exe- 
cuting the  contract,  to  render  the  contract  void,  where  the  rela- 
tions of  the  parties  are  such  as  to  operate  like  a  threat  of  personal 
injury,  and  thus  deprive  the  party  of  that  freedom  of  will  so 
necessary  to  a  valid  assent. 

A  threat  to  prosecute  a  husband  for  an  alleged  criminal  offense, 
Bach  as  embezzlement,  and  to  have  him  immediately  arrested,  if 
made  in  the  presence  of  the  wife,  and  it  so  terrifies  her  as  nearly 
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to  produce  hysterics,  will  render  void  a  transfer  by  her  of  her 
separate  property  to  secure  the  amount  so  alleged  to  have  been 
embezzled.  Eadie  v.  Slimmon,  12  B.  P.  Smith,  9. 

There  may  be  a  duress  of  property  as  well  as  of  the  person, 
and  a  payment  thus  exacted  can  no  more  be  treated  as  voluntary 
in  the  one  case  than  in  the  other;  and,  therefore,  where  a  bailee 
is  in  possession  of  perishable  merchandise,  and  he  exacts  more 
than  is  due  to  him  as  a  condition  of  its  delivery  to  the  owner,  the 
money  so  paid  as  the  necessary  means  of  obtaining-  the  delivery 
may  be  recovered  back,  as  a  payment  made  under  duress.  Har- 
mony v.  Bingham,  1  Duer,  210;  8.  C,  2  Kern.,  99.  The  English 
cases  sustain  a  recovery  of  the  money  under  similar  circum- 
stances. Attee  v.  Backhouse,  3  Mees.  &  Wels.,  633,  642 ;  Oates  v. 
Hudson,  6  Exch.,  346;  see  ante,  705,  710,  825,  826.  But  they  also 
hold  that  a  duress  of  goods  will  not  invalidate  other  contracts. 
Skeate  v.  Beale,  11  Ad.  &  E.,  983.  In  this  country,  however,  a 
different  rule  seems  to  prevail.  See  8asportas  v.  Jennings,  1  Bay, 
470;  Collins  v.  Westbury,  2  Id.,  211;  Nelson  v.  Suddarth,  1  Hen.  & 
M.,  350;  Foshay  v.  Ferguson,  5  Hill,  158;  and  see  1  Pars,  on 
Oont.,  321,  322;  Harmony  v.  Bingham,  1  Duer,  210;  8.  C,  2 
Kern.,  99;  Commercial  Bank  of  Rochester  v.  City  of  Rochester,  41 
Barb.,  341.a 

What  does  not  avoid  a  contract^]  Where  there  is  an  actual 
imprisonment,  as  has  been  already  seen,  ante,  1074,  that  will  be 
ground  of  avoiding  a  contract  executed  during  such  imprison- 
ment. So,  too,  it  has  been  seen,  that  a  threat  of  imprisonment 
or  of  personal  injury  may  also  be  sufficient  to  produce  the  same 
result.  But  to  render  a  contract  void,  on  the  ground  of  a  threat- 
ened personal  injury,  the  threat  ought  to  be  such  as  to  excite  a 
fear  of  some  grievous  wrong,  as  of  death,  or  great  bodily  injury, 
or  unlawful  imprisonment. 

It  is  not  every  kind  of  threats,  nor  every  degree  of  violence, 
that  will  invalidate  a  contract;  they  must  be  such  as  would 
naturally  operate  on  a  person  of  ordinary  firmness,  and  inspire  a 
just  fear  of  great  injury  to  person,  reputation  or  fortune.  But 
the  age,  sex,  state  of  health,  temper  and  disposition  of  the  party, 
and  other  circumstances,  calculated  to  give  greater  or  less  effect 
to  the  violence  or  threats,  must  be  taken  into  consideration. 

But  there  are  cases  in  which  an  imprisonment  of  a  party  is 
entirely  lawful  and  justifiable;  and  contracts  executed,  for  the 
purpose  of  being  released  from  such  imprisonment,  are  entirely 
legal,  and  will  be  enforced. 

A  party  who  is  legally  arrested  in  a  civil  action,  will  be  bound 
by  any  bond  or  undertaking  which  he  may  execute,  for  the  pur- 
pose of  being  discharged  from  the  arrest.  So,  too,  a  lawful  arrest 
upon  an  execution  issued  upon  a  judgment  in  a  civil  action,  is 
valid;  and  a  bond  for  the  jail  limits  is  entirely  legal.  A  bond 
executed  in  bastardy  cases  is  valid,  even  though  the  party  is  in 
custody  at  the  time.  Ante,  127.  So  the  mere  fact  that  a  party 
was  under  arrest,  on  a  charge  of  being  the  putative  father  of  a 

(a)  Note  534. 
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bastard  child,  is  not  enough  of  itself  to  invalidate  a  marriage 
with  the  mother  of  such  bastard.  Ante,  655. 

So  where  a  defendant  is  arrested  in  a  civil  action,  and  while 
under  such  arrest  he  agrees  to  submit  the  subject  matter  of  the 
action  to  arbitration  as  a  condition  of  his  discharge  from  arrest, 
this  will  not  of  itself  render  the  submission  void  for  duress, 
because  the  party  may  still  litigate  the  matter  on  the  merits  before 
the  arbitrators.  Shephard  v.Watrous,  3  Oaines,  166;  and  see  Smith 
ads.  Storm,  1  Wend.,  37 ;  Farmer  v.  Walter,  2  Edw.  Oh.,  601. 

SECTION  XXVII. 

ESTOPPEL. 

What  it  is.]  There  are  many  instances  in  which  a  party  is 
debarred  from  maintaining  an  action,  or  precluded  from  inter- 
posing some  particular  defense,  in  consequence  of  some  previous 
acts  or  declarations  on  his  own  part.  In  such  cases,  he  is  said  to 
be  estopped  from  enforcing  the  action,  or  from  making  the  de- 
fense. The  great  frequency  of  the  cases  in  which  this  principle 
of  law  is  available,  will  justify  a  notice  of  some  of  the  more 
important  cases  upon  the  subject.  Numerous  definitions  of  the 
term  may  be  found,  but  a  practical  illustration  from  the  decided 
cases  will  generally  be  found  most  useful  in  practice.  The  most 
accurate  definition  of  the  term,  perhaps,  is  that  which  declares 
an  estoppel  to  be  an  impediment  or  bar,  by  which  a  man  is  pre- 
cluded, in  law,  from  alleging  or  denying  a  fact,  in  consequence 
of  his  own  previous  act,  allegation  or  denial  to  the  contrary.  In 
Lounsoury  v.  Depew,  28  Barb.,  48, 49,  the  court  expressed  its  views 
as  follows :  "  The  whole  doctrine  of  estoppel  rests  upon  this  foun- 
dation, that  a  party  has  refused  to  speak  when  he  ought  to  have 
done  so,  and  has  omitted  to  make  known  important  facts,  the 
knowledge  of  which  would  have  induced  a  different  course  of  action 
from  what  would  have  taken  place  if  all  the  facts  had  been  dis- 
closed. Although  the  doctrine  of  estoppel  is  not  always  carefully 
expressed,  the  cases  all  go  upon  the  assumption  that  the  party 
estopped  is  guilty  of  a  false  statemeut,  or  of  a  concealment  of  , 
material  facts,  at  a  time  when  he  has  an  opportunity  and  is  called 
upon  to  speak,  which  representation  or  concealment  has  had  a 
material  influence  upon  the  conduct  of  a  third  party  who  would 
now  suffer  injury  without  fault  on  his  part,  if  the  real  truth  were 
disclosed  and  allowed  to  have  its  legitimate  effect."  Per  Hogb- 
boom,  J.    Hawley  v.  Grisivold,  42  Barb.,  18. 

Kinds  of.~\  An  estoppel  may  arise  in  either  of  three  different 
ways  :  1.  By  matter  of  record,  as  in  the  case  of  an  admission  in 
a  pleading,  or  a  judgment  as  res  adjudicata ;  or,  2.  By  deed  from 
the  party,  which  is,  where  a  person  has  executed  an  instrument 
in  writing,  under  his  hand  and  seal,  in  which  certain  facts  are 
stated  or  recited,  and  as  to  these  recitals  he  will  be  concluded, 
and  not  permitted  to  contradict  in  a  subsequent  litigation ;  3.  By 
matter  in  pais,  that  is,  matter  of  fact.  It  is  in  relation  to  the  last 
mentioned  class  that  there  will  be  most  frequent  occasions  to 
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examine  the  cases.    But  each  class  will  be  briefly  noticed  in  its 
appropriate  subsequent  place. 

By  record.']  The  geueral  rule  is,  that  no  person  is  permitted  to 
contradict  that  which  is  contained  in  a  record  to  which  he  was  a 
party.  A  judgment  in  an  action  is  conclusive  on  parties  and 
privies ;  and,  as  to  real  estate,  persons  who  are  made  parties  to  a 
foreclosure  suit,  are  estopped  from  denying  the  title  of  the  pur- 
chaser at  the  sale  subsequently  made  therein.  Jackson  v.  Hoffman, 
9  Cow.,  271.  But  a  judgment  does  not  estop  any  but  parties  or 
privies  to  the  action  ;  nor  does  it  estop  any  person  from  raising, 
in  a  subsequent  action,  questions  neither  raised  nor  passed  upon  in 
the  former  suit."  Knauth  v.  Bassett,  34  Barb.,  31;  Vail  v.  Vail, 
7  Barb.,  228  ;  Campbell  v.  Hall,  2  E.  P.  Smith,  575  ;  Mason's 
Executors  v.  Alston,  5  Seld.,  28.  The  effect  and  validity  of  a  for- 
mer adjudication  has  been  sufficiently  discussed  in  an  other  place. 
Ante,  944  to  958. 

By  deedJ]  A  person  who  has  conveyed  lands,  cannot  claim  them 
in  opposition  to  his  own  deed,  even  though  that  does  not  amount 
to  a  technical  estoppel.  Jaclcson  v.  Stevens,  16  Johns.,  110.  So  a 
grantor  of  lands,  with  covenants  of  warranty,  is  estopped  from 
claiming  a  resulting  trust  in  them  for  his  own  benefit.  Ratlibunv. 
Bathbun,  6  Barb.,  98.  And  a  deed  which  is  void  for  maintenance, 
by  reason  of  an  adverse  possession,  is  still  effectual  between 
the  parties,  and  will  estop  the  grantor,  and  bar  his  recovery  of  the 
lands  by  an  action  of  ejectment.  Jackson  v.  Demont,  9  Johns.,  55 ; 
Jackson  v.  Wheeler,  10  Johns.,  164.  Where  sureties  execute  a 
bond  to  indemnify  an  other  against  the  consequences  of  a  non- 
performance of  a  contract  made  by  their  principal,  and  the  bond 
recites  the  execution  of  the  contract,  such  sureties  are  estopped  from 
denying  the  due  execution  of  that  contract.  Bee  v.  Clark,  1  Hill,  56. 

Becitals  in  deeds  are  evidence  against  the  party  making  them  ; 
and  they  estop  the  parties,  and  their  privies,  whether  in  blood, 
estate,  or  in  law.  Jackson  v.  Parkhurst,  9  Wend.,  209 ;  Hill  v. 
Hill,  4  Barb.,  419.  So  the  recital  of  a  fact  in  a  deed  is,  as  against 
the  grantee  in  such  deed,  and  all  persons  claiming  under  him 
through  that  deed,  evidence  of  the  fact  recited  therein.  The 
acceptance  of  the  deed  operates  as  an  estoppel  upon  the  grantee 
and  those  who  claim  under  him,  as  against  the  grantor  and  his 
assigns  or  representatives.  Torrey  v.  Bank  of  Orleans,  9  Paige, 
649  ;  Demeyer  v.  Legg,  18  Barb.,  14 ;  Jackson  v.  Willson,  9  Johns., 
92.  But  the  grantee  in  a  deed,  whether  a  quitclaim,  a  warranty, 
or  a  full  covenant  deed,  is  not  estopped  from  showing  that  his 
grantor  had  no  title.  Bigelow  v.  Finch,  11  Barb.,  498  ;  Finn  v. 
Sleight,  8  Barb.,  401 ;  Averill  v.  Wilson,  4  Barb.,  180  ;  and  see 
Sparrow  v.  Kingman,  1  Oomst.,  242  ;  S.  C,  12  Barb.,  201. 

And  a  recital  in  a  deed  is  never  allowed  to  operate  as  an  estop- 
pel, unless  such  recital  is  in  the  form  of  a  direct  and  precise 
allegation.  Dempsey  v.  Tylee,  3  Duer,  73.  A  mere  general  recital 
in  a  deed  does  not  conclude  a  party.  Borst  v.  Corey,  16  Barb., 
136 ;  Huntington  v.  Havens,  5  Johns.  Oh.,  23. 

(a)  Note  535. 
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Where  a  matter  is  submitted  to  arbitration,  and  an  award  is 
duly  made,  the  parties  will  be  stopped  from  controverting  it, 
unless  it  can  be  shown  to  be  void.  Gfarr  v.  Gomez,  9  Wend.,  649. 

Those  parties  who  execute  an  undertaking,  which  is  required 
by  law  in  the  course  of  an  action,  will  be  estopped  from  denying 
or  contradicting  the  recitals  contained  in  the  instrument.  Coleman 
v.  Bean,  14  Abb.,  38.  Levi  v.  Born,  28  How.,  217. 

And  where  such  undertaking  was  given  by  the  plaintiff  in  an 
action,  and  the  sureties  were  induced  to  execute  it  through  the 
influence  and  fraud  of  a  third  person,  but  without  the  privity  of 
the  plaintiff,  such  fraud  is  no  defense  to  an  action  against  the 
sureties  founded  upon  the  undertaking.  II. 

So,  in  an  action  upon  an  official  bond,  as  in  the  case  of  an 
action  by  a  sheriff  upon  his  deputy's  bond,  the  defendant  will  be 
estopped  from  denying  his  official  character.  Hall  v.  Luther,  13 
Wend.,  491.  So  a  bond  given  by  a  party,  who  is  charged  as  a 
putative  father  in  a  bastardy  proceeding,  is  conclusive  as  to  the 
settlement  of  the  child.  Falls  v.  Belknap,  1  Johns.,  486. 

But  a  mere  recital  in  a  bond  cannot  operate  as  an  estoppel  to 
the  extent  of  precluding  the  obligor  or  his  sureties  from  showing 
that  the  bond  is  entirely  void;  because  whatever  avoids  the 
instrument  also  avoids  the  estoppel.  Cadivell  v.  Colgate,  7  Barb., 
253;  Germond  v.  People,  1  Hill,  343. 

Where  land  is  conveyed  by  a  deed,  with  covenants  of  title, 
by  a  party  who  does  not  own  it  at  the  time  of  the  conveyance, 
but  who  subsequently  acquires  title  thereto,  he  will  be  bound  by 
his  deed,  and  will  not  be  permitted  to  say  that  he  had  no  title, 
and  his  privies  will  be  equally  bound.  Jackson  v.  Bull,  1  Johns. 
Oas.,  81;  Jackson  v.  Murray,  12  Johns.,  201;  Jackson  v.  Stevens, 
13  Johns.,  316;  Jackson  v.  Hubble,  1  Cow.,  613 ;  Bank  of  Utica  v. 
Mersereau,  3  Barb.  Oh.,  528. 

But  where  the  conveyance  is  a  mere  quitclaim  deed,  or  a  release, 
and  the  grantor  subsequently  acquires  title  to  the  land  conveyed, 
he  will  not  be  estopped  from  enforcing  the  title  subsequently 
acquired,  because  there  is  no  estoppel,  unless  the  prior  deed  con- 
tains covenants  of  warranty.  Jackson  v.  Bradford,  4  Wend.,  619; 
Jackson  v.  Wright,  14  Johns.,  193;  Dwight  v.  Peart,  24  Barb.,  55; 
Jackson  v.  Hubble,  1  Cow.,  613. 

Not  favored  as  a  defense.']  In  some  of  the  older  books,  it  is 
declared  that  this  defense  is  odious.  But  this  expression  is  quite 
strong ;  and,  at  the  present  day,  it  will  be  sufficient  to  assert  that 
the  defense  is  not  favored  by  the  courts.  The  objection  to  the 
defense  is,  that  it  operates  to  exclude  the  truth  from  being  shown  ; 
and  therefore  a  strict  construction  will  be  applied.  Lounsbury  v. 
Depew,  28  Barb.,  44.  But  the  extent  to  which  the  courts  will 
look  with  disfavor  at  this  defense,  will  be  to  require  a  plain  and 
full  case  to  be  made  out.  For,  when  the  defense  is  fully  estab- 
lished, by  clear  and  conclusive  evidence,  its  enforcement  will 
operate  most  beneficially  and  powerfully  in  behalf  of  truth  and 
of  justice.    And  no  defense  which  secures  the  legal  rights  of  the 
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parties,  and  at  the  same  time  subserves  the  ends  of  justice,  ought 
to  be  looked  upon  with  disfavoi,  either  by  individuals  or  by  courts 
and  juries.  The  cases  in  which  the  defense  may  properly  be 
interposed,  are  daily  increasing,  as  the  illustrations  in  this  section 
will  show  ;  and  therefore  the  courts  must  enforce  the  law  in  such 
manner  as  the  exigencies  of  each  case,  or  the  principles  of  the 
common  law,  may  require. 

Reciprocal']  The  rule  is  well  settled,  that  estoppels  must  be 
reciprocal  or  mutual ;  and  one  who  is  not  bound  by  an  estoppel, 
will  not  be  permitted  to  take  advantage  of  it.  Welland  Canal  Co. 
v.  Hathaway,  8  Wend.,  480 ;  Dempsey  v.  Tylee,  3  Duer,  73;  Lan- 
sing v.  Montgomery,  2  Johns.,  382.  And  a  stranger,  who  is  not 
bound  by  an  estoppel,  will  not  be  permitted  to  take  any  advan- 
tage or  benefit  from  it.  Jackson  v.  Brinckerhoff,  3  Johns.  Oas.,  101 ; 
Jewell  v.  Harrington,  19  Wend.,  471.  So  an  admission  made  to 
A.,  in  reference  to  a  matter,  when  it  was  not  made  to  B.,  nor 
made  with  any  intention  to  influence  B.,  will  not  operate  as  an 
estoppel  as  it  respects  the  latter.  Strong  v.  Strickland,  32  Barb., 
284,  289 ;  Reynolds  v.  Lounsbury,  '6  Hill,  534  ;  and  see  Pennell  v. 
Hinman,  7  Barb.,  644. 

Who  not  hound  by.~\  As  an  estoppel  is  founded  upon  words  or 
acts  amounting  to  an  agreement,  there  must  be  legal  capacity  to 
make  a  valid  contract  before  a  party  can  be  estopped  by  his 
agreement.  Ante,  83,  84.  An  infant  is  one  who  is  not  legally 
capable  of  binding  himself  generally  by  contracts.  Ante,  888  to 
896.  And,  in  an  action  founded  upon  contract,  the  defendant,  if 
an  infant  at  the  time  of  making  the  contract,  will  not  be  estopped 
from  interposing  and  availing  himself  of  the  defense  of  infancy, 
even  though  he,  at  that  time,  represented  himself  to  be  of  full 
age.  Brown  v.  McCune,  5  Sandf.,  224.  So  an  infant  who  has 
acknowledged  that  he  occupied  premises  as  a  tenant,  and  has 
given  his  note  for  rent,  is  not  estopped,  in  an  action  of  ejectment, 
from  setting  up  title  in  himself,  adverse  to  the  plaintiff.  McCoon 
v.  Smith,  3  Hill,  147.  So,  where  an  infant's  lands  were  sold 
under  a  surrogate's  decree,  an  acceptance  of  the  money  arising 
from  the  sale,  and  a  declaration  of  satisfaction  was  made,  this 
was  held  not  to  estop  such  infant  from  asserting  her  title  to  the 
lands  when  she  became  of  age,  especially  as  no  person's  rights 
had  been  changed  in  consequence  of  the  declarations.  Ackley  v. 
Dygert,  33  Barb.,  176,  193. 

As  to  estoppels  relating  to  married  women,  and  to  the  marriage 
relation,  see  ante,  654  to  667  ;  and  as  to  infants,  ante,  888  to  896. 

Estoppel  in  pais,  or  equitable  estoppel.]  It  is  this  class  of  estop- 
pels which  is  most  frequently  sought  to  be  enforced.  Where  the 
defendant  makes  an  admission,  which  is  intended  to  influence 
the  conduct  of  the  man  with  whom  he  is  dealing,  and  which 
actually  leads  him  to  adopt  a  line  of  conduct  which  must  be  pre- 
judicial to  his  interests,  unless  the  defendant  be  deprived  of  the 
power  of  retraction,  this  will  be  an  estoppel  in  pais  as  to  such 
defendant.  Dezell  v.  Odell,  3  Hill,  216,  219;  Pickard  v.  Sears,  6 
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Ad.  &  E.,  469;  Cornish  v.  Abbington,  4  Hurlst.  &  Norm.,  549; 
Freeman  v.  Cooke,  2  Bxch.,  654.a  But  before  an  estoppel  in  pais 
will  exist  against  a  party,  it  must  appear,  1.  That  he  has  made 
admissions,  statements,  or  representations  which  are  clearly  incon- 
sistent with  the  evidence  which  he  proposes  to  give,  or  to  the  title 
or  claim  which  he  proposes  to  set  up ;  2.  That  the  other  party 
has  acted  upon  such  admissions  or  statements;  and,  3.  That  he 
will  be  injured  by  allowing  the  truth  of  such  admissions  or  state- 
ments to  be  disproved.  lb.;  Plumb  v.  Cattaraugus  Co.  Mut.  Ins. 
Co.,  4  E.  P.  Smith,  392,  395;  Otis  v.  Sill,  8  Barb.,  102;  Martin  v. 
Angell,  7  Barb.,  407 ;  Truscott  v.  Davis,  4  Barb.,  495. 

The  representation  or  admission,  to  be  binding  as  an  estoppel, 
must  have  been  made  to  the  party  who  acted  upon  it,  or  must 
have  been  so  made  that  he  was  legally  authorized  to  act  upon  it ; 
for  if  the  admission  is  made  to  A.,  without  any  intention  of 
influencing  the  conduct  of  B.,  and  the  latter  assumes  to  act  upon 
such  statements,  this  will  not  estop  the  party  making  the  admis- 
sions as  against  B.  Reynolds  v.  Lounsbury,  6  Hill,  534;  Strong  v. 
Strickland,  32  Barb.,  284,  289 ;  Pennell  v.  Hinman,  7  Barb.,  644. 

Again,  before  an  admission  or  a  representation  can  operate  as 
an  estoppel  in  pais,  it  must  appear  that  the  statement  was  relied 
upon,  and  was  the  cause  of  the  acts  done  by  the  party  who  claims 
the  benefit  of  the  estoppel.     If  such  party  would  bave  acted 
in  the  same  manner,  in  case  no  representation  or  admission  had 
been  made;  or  if  he  did  not  place  any  reliance  upon  the  state- 
ments, and  did  not,  in  any  manner,  act  upon  them,  there  can  be 
no  estoppel  in  pais,  because  the  very  point  of  such  an  estoppel 
is,  that  the  party  has  been  influenced  in  his  conduct  by  the  state- 
ments, and  that  he  will  be  injured  if  the  party  making  them  is 
not  held  to  abide  by  them.  Farrell  v.  Higley,  Hill  and  Denio,  87 
Lawrence  v.  Brown,  1  Seld.,  394;  Cadwell  v.  Colgate,  7  Barb.,  253 
Pennell  v.  Hinman,  7  Barb.,  644;  Ryerss  v.  Farivell,  9  Barb.,  615 
Griffith  v.  Beecher,  10  Barb.,  432;  Andrews  v.  Bond,  16  Barb. 
633;  Keeler  v.  Davis,  5  Duer,  507;  Jeivett  v.  Miller,  6  Seld.,  402 
Catlin  v.  Gfrote,  4  E.  D.  Smith,  296;  Ackley  v.  Dygert,  33  Barb., 
176;  Corning  v.  Troy  Iron,  &c,  Factory,  39  Barb.,  312. 

There  is  no  such  thing  as  an  estoppel  by  relation ;  and  where 
there  is  no  statement  or  admission  until  after  the  act  is  done, 
there  will  be  no  estoppel  in  pais;  Pike  v.  Acker,  Hill  &  Denio,  90, 
and  see  Young  v.  BushneU,  8  Bosw.,  1. 

But  where  it  appears  that  the  statement  was  relied  upon,  and 
that  it  induced  the  action  taken  by  the  party,  who  will  be  injured 
if  the  statement  is  not  held  conclusive,  there  will  then  be  an 
estoppel  in  pais,  which  the  courts  will  enforce.  An  attorney 
who  issues  an  execution  upon  which  chattels  are  taken,  and  who 
refuses  to  state  whether  he  directed  the  sale  of  particular  chat 
tels  by  the  direction  of  his  client,  and  challenges  an  action  against 
himself  personally,  will  be  estopped  from  denying  that  he  acted 
upon  his  own  responsibility,  if  a  suit  is  brought  against  him 
under  such  circumstances.  Ford  v.  Williams,  10  E.  P.  Smith,  359 
Wait        136  (a)  NoTB  536" 
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By  pleadings]  Facts  admitted  in  the  pleadings  in  an  action 
upon  issues  of  fact,  are  conclusive.  Vol.  II,  307,  329,  371,  384. 

And  it  is  not  only  conclusive  in  the  same  action,  but  where  the 
pleadings  are  verified,  it  will  be  conclusive  in  an  other  action 
between  the  same  parties.  Sheppard  v.  Hamilton,  29  Barb.,  156; 
La  Farge  v.  H&rter,  5  Seld.,  241;  S.  C,  11  Barb.,  159. 

But  where  there  is  no  admission  in  the  pleadings  there  will  be 
no  estoppel,  as  where  the  plaintiff  declares  in  his  complaint  that 
he  was  servant  of  the  defendant,  and  the  answer  denies  this,  there 
will  be  no  estoppel  in  such  a  case  which  will  prevent  the  plaintiff 
from  showing  on  the  trial  that  he  was  not  the  defendant's  ser- 
vant, even  if  the  pleadings  are  verified.  Young  v.  N.  Y.  Central  R 
R.,  30  Barb.,  229 ;  and  see  Rider  v.  Union  India  Rubber  Co.,  4 
Bosw.,  169. 

Admissions  or  assertions  as  to  a  matter  of  law.]  A  party  is  never 
estopped  by  his  admissions,  or  his  assertions,  in  relation  to  a  mat- 
ter of  law  which  arises  upon  undisputed  facts.  Brewster  v.  Stri- 
ker, 2  Oomst.,  19 ;  and  see  Griffith  v.  Beecher,  10  Barb.,  432,  435 ; 
Cremin  v.  Bijrnes,  4  E.  D.  Smith,  756 ;  Vol.  II,  384. 

So  where  a  party  to  a  cause  is  proved  to  have  made  admissions, 
he  may  defeat  their  effect  by  showing  that  they  were  made  under 
a  mistake  as  to  the  law,  provided  the  other  party  has  not  been 
induced  to  alter  his  condition  in  consequence.  Newton  v.  Liddiard, 
12  Q.  B.,  925 ;  and  see  Newton  v.  Belcher,  Id.,  921. 

Sales  of  property.']  Where  the  actual  owner  of  goods  stands  by 
and  voluntarily  permits  an  other  person  to  treat  them  as  his  own, 
in  consequence  of  which  a  third  person  is  induced  to  purchase 
them  in  good  faith,  such  owner  will  be  estopped  from  subse- 
quently claiming  the  goods  of  such  purchaser.  Thompson  v. 
Blanchard,  4  Oomst.,  303;  Gregg  v.  Wells,  10  Ad.  &  E.,  90;  Brew- 
ster v.  Baker,  16  Barb.,  613 ;  Rider  v.  Union  India  Rubber  Co.,  4 
Bosw.,  169.  And  the  rule  is  the  same  where  he  permits  his  pro- 
perty, under  similar  circumstances,  to  be  mortgaged  or  otherwise 
disposed  of  by  an  other.  Edgerton  v.  Tliomas,  5  Seld.,  40 ;  Hib- 
bard  v.  Stewart,  1  Hilt.,  207 ;  Tuttle  v.  Gladding,  2  E.  D.  Smith, 
157. 

And  where  there  are  no  misrepresentations,  but  mere  silence  and 
acquiescence  in  the  claim  made  by  an  other,  the  principle  of  estop- 
pel is  always  enforced.  This  is  founded  upon  the  principle  that 
he  who  is  silent  when  conscience  requires  him  to  speak,  shall  also 
be  debarred  from  speaking  when  conscience  requires  him  to  be 
silent.  Niven  v.  Belknap,  2  Johns.,  573,  589 ;  Freeman  v.  Cooke,  2 
Exch.,  654,  663  ;  Gregg  v.  Wells,  10  Ad.  &  E.,  97  ;  Cornish  v.  Ab- 
ington,  4  Hurlst.  <&  Norm.,  549,  556. 

A  still  stronger  case  is  made  where  a  party  is  guilty  of  active 
misrepresentations.  He  will  be  estopped,  as  we  have  just  seen 
by  mere  silence.  But  where  a  party  represents  to  B.  that  certain 
property  belongs  to  A.,  in  consequence  of  which  B.  purchases  it 
from  A.,  this  will  be  a  conclusive  answer  to  any  claim  to  the  same 
property  which  may  be  subsequently  made  by  the  party  who 
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made  the  representation.  Breidert  v.  Vincent,  1  E.  D.  Smith,  542. 
To  permit  him  to  recover  the  property  in  such  a  case  would  be 
to  encourage  active  and  gross  fraud. 

Execution  sales."]  The  same  general  principles  that  apply  to 
ordinary  sales  between  individuals  are  equally  applicable  to  sales 
upon  execution. 

And  where  S.,  the  owner  of  certain  personal  property,  had  sold 
one-fifth  of  it  to  B.,  under  a  conditional  sale,  and  an  officer  with  an 
execution  against  the  property  of  B.,  came  to  S.  and  inquired  for 
property  upon  which  to  levy,  when  S.  informed  the  officer  that 
one-fifth  of  the  property  which  he  then  pointed  out  belonged  to 
B.,  whereupon  the  officer  levied  upon  and  sold  one-fifth  of  the 
property  to  a  bona  fide  purchaser  at  the  constable's  sale,  and  it 
was  held  that  such  bona  fide  purchaser  obtained  a  valid  title 
which  neither  S.  nor  his  vendee  nor  assignee  could  successfully 
assail.  Stephens  v.  Baird,  9  Cow.,  274. 

Where  A.,  with  the  intent  to  hinder  and  delay  his  own  credit- 
ors, falsely  and  fraudulently  holds  out  to  the  public  and  pretends 
that  personal  property  in  his  own  possession,  and  purchased  with 
his  own  money,  belongs  to  B.,  in  whose  name  the  lease  of  the 
store  for  selling  the  property  is  taken,  and  whose  name  is  painted 
upon  the  awning,  he  will  be  concluded  by  these  representations, 
•  if  the  creditors  of  B.  take  the  statements  to  be  true,  and  levy  upon 
and  sell  the  property,  as  the  property  of  B.  Rigney  v.  Smith,  39 
Barb.,  383.  But  the  purchasers  at  such  sales  are  also  estopped 
from  controverting  matters  assumed  at  the  sale  to  be  true. 

And  where  an  execution  creditor  attends  a  sale  at  which  the 
chattels  of  his  debtor  are  sold  upon  an  execution,  and  he  pur- 
chases such  chattels  subject  to  a  mortgage  which  the  officer 
making  the  sale  assumed  to  be  a  valid  prior  lien  to  both  execu- 
tions, he  will  be  estopped  from  subsequently  disputing  the  validity 
of  such  mortgage.  Horton  v.  Davis,  12  E.  P.  Smith,  495. 

Where  the  property  of  a  party  is  sold  on  an  execution,  he  will 
not  be  estopped  from  questioning  the  power  of  the  officer  to  sell 
it,  even  as  against  a  purchaser  at  the  sale,  unless  it  appears  that 
he  had  knowledge  of  the  facts  invalidating  such  sale,  and  that  he 
in  some  manner  misled  such  purchaser.  The  inquiry  always  is 
whether  the  party  against  whom  an  estoppel  is  alleged,  has,  by 
his  actions  or  words,  influenced  the  conduct  of  others  so  that  a 
wrong  will  be  done  to  those  so  influenced,  if  the  party  should  be 
permitted  to  show  a  state  of  facts  inconsistent  with  his  actions 
and  words.  Carpenter  v.  Stillwell,  1  Kern.,  61,  reversing  S.  C,  12 
Barb.,  128. 

But  in  these  cases,  as  in  all  others,  it  is  not  only  necessary  to 
show  that  the  party  has  misrepresented  facts,  but  also  that  the 
other  party  has  acted  upon  them.  And  where,  at  the  time  of  a 
levy,  the  execution  debtor  told  the  constable  having  the  execu- 
tion that  the  property  had  been  sold  to  an  other  person,  but, 
notwithstanding  that  statement,  the  constable  took  and  sold  the 
property,  it  was  held  that  the  debtor  was  not  estopped  from  show- 
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ing  that  the  property  belonged  to  himself,  and  that  it  was  exempt 
from  levy  and  sale  under  an  execution.  Farrell  v.  Higley,  Hill  & 
Denio,  87. 

Assigned  claims,  &c]  Where  a  person  takes  an  assignment  of  a 
oond,  debt,  or  other  chose  in  action,  upon  the  faith  of  what  the 
debtor  says  is  due  thereon,  such  debtor  will  subsequently  be 
estopped  from  reducing  the  demand,  either  by  set-offs  or  other 
wise.  Foster  v.  Newland,  21  Wend.,  94.a  And  where  a  debt  is 
illegal,  as  in  the  case  of  a  gaming  debt,  if  the  debtor  declares 
that  it  is  a  valid  debt,  and  that  it  will  be  paid,  and  a  person  takes 
an  assignment  of  the  demand  upon  the  faith  of  such  statement, 
the  debtor  will  be  estopped  from  asserting  the  illegality  of  the 
debt.  Davison  v.  Franklin,  1  Barn.  &  Ad.,  142. 

So  where  a  person,  who  contemplates  purchasing  a  bond  and 
mortgage,  makes  inquiries  of  the  mortgagor  in  relation  to  the 
nature  of  the  securities,  and  the  mortgagor  assures  him  that 
the  matter  is  all  right,  and  the  securities  are  thereupon  purchased, 
such  mortgagor  will  be  estopped  from  setting  up  as  a  defense, 
that  the  bond  and  mortgage  were  obtained  by  fraud.  Hills  v. 
Varet,  3  N.  T.  Leg.  Obs.,  105  ;  and  see  Watson's  Executors 
v.  McLaren,  19  Wend.,  557.  And  it  is  not  necessary  that  there 
should  be  any  affirmative  actions  or  representations  by  the  debtor 
in  order  to  estop  him  ;  for  if  he  remains  silent  when  he  ought  to 
speak,  he  will  be  concluded.  And  if  a  party  sees  his  obligations,, 
such  as  a  promissory  note,  bond  or  mortgage,  and  the  like,  trans- 
ferred by  the  holder  to  a  oona  fide  purchaser,  for  a  valuable  con- 
sideration, without  giving  notice  of  any  defense  or  set-off  which 
he  claims  against  it,  he  will  be  estopped  from  setting  up  such 
defense,  or  from  availing  himself  of  such  set-off,  as  against 
such  purchaser.  Tylee  v.  Yates,  3  Barb.,  222,  225 ;  Watson's 
Executors  v.  McLaren,  19  Wend.,  557. 

So  where  the  obligor  iu  a  bond,  which  is  subject  to  an  equita- 
ble defense,  consents  to  its  assignment  by  the  obligee  to  a  third 
person,  as  a  security  for  an  existing  debt,  and  for  further  advances 
made  at  that  time  to  such  obligee  by  the  assignee,  who  also  agrees 
to  give  further  time  of  payment  to  the  obligor,  the  latter  will  be 
estopped,  by  his  consent,  from  availing  himself  of  such  equitable 
defense  as  against  the  assignee,  even  though  the  assignee  knew 
of  it  at  the  time  of  thus  taking  an  assignment  of  it.  L'Amoreux 
v.  Vischer,  2  Oomst.,  278  ;  and  see  Baiter  v.  Seely,  17  How.,  297  ; 
Loomis  v.  Stuyvesant,  10  Paige,  490.  So  an  assignee  of  a  chose 
in  action  will  take  it,  subject  to  all  previous  equities,  unless  some- 
thing is  said  or  done  to  change  the  effect  of  the  general  rule. 
Ante,  93. 

Indorsements.]  It  is  a  familiar  rule  that  negotiable  paper,  which 
is  transferred  before  due  to  a  oona  fide  holder,  cannot  be  affected 
or  impeached  by  any  prior  equities  between  the  parties  to  the 
paper.  Indorsers  of  such  instruments  are  as  much  bound  by 
these  principles  as  the  makers  of  them. 

The  drawer  of  a  bill  of  exchange,  who  transfers  it  with  a 

(a)  Note  537. 
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forged  indorsement  of  the  payee's  name,  is  estopped  from  deny- 
ing the  genuineness  of  the  indorsement.  Coggill  v.  American 
Exchange  Bank,  1  Conist.,  113.  The  indorser  of  negotiable  paper 
will  be  estopped,  by  his  indorsement,  from  denying,  as  to  subse- 
quent parties,  the  genuineness  of  the  signatures  of  the  makers, 
drawers  or  antecedent  indorsers,  or  their  capacity  to  act  as  such. 
Troy  City  Bank  v.  Lawman,  5  E.  P.  Smith,  477,  479.  So  an 
indorser  of  a  promissory  note,  which  was  made  by  married 
women,  cannot  deny  that  the  makers  were  competent  to  make  a 
contract,  even  as  against  a  holder  who  knew  of  their  coverture 
when  he  took  the  note,  since  the  indorsement  imports  a  contract 
that  they  were  competent.  JErwin  v.  Downs,  1  E.  P.  Smith,  575. 
So  where  an  instrument  purports  on  its  face  to  be  negotiable,  and 
it  is  indorsed  in  blank  and  passed  to  the  holder  as  a  negotiable 
promissory  note,  such  indorser  will  be  estopped  from  denying  that 
it  is  such  a  note.  Hodges  v.  Slmler,  24  Barb.,  68  ;  S.  C,  8  E.  P. 
Smith,  114.  So  where  a  note  has  been  protested,  and  is  lying  in 
a  bank  under  protest,  a  consent  by  the  indorsers  that  the  bank 
may  transfer  the  note  to  a  third  person  without  canceling  it,  and 
an  advance  of  the  money  by  such  third  person  will  ejstop  the 
indorsers  from  disputing  the  validity  of  the  transfer,  and  of 
the  rights  of  the  holder  to  recover  the  money  due.  Hartshorn  v. 
Brace,  25  Barb.,  126. 

The  acceptor  of  a  bill  of  exchange  is  estopped  from  raising 
objections  to  the  form  of  the  bill,  as,  that  it  does  not  state  the 
name  of  the  drawee.  Wheeler  v.  Webster,  1  E.  D.  Smith,  1.  So 
the  acceptor  of  a  bill  drawn  with  a  blank  in  it,  cannot  set  up 
forgery  or  fraud  in  the  subsequent  rilling  up  of  the  bill  with  too 
large  a  sum,  as  against  a  bona  fide  holder.  Tan  Duzer  v.  Howe,  7 
E.  P.  Smith,  531.a  So  where  a  bill  of  exchange  is  presented  to 
the  alleged  acceptor,  for  the  purpose  of  ascertaining  whether  his 
signature  is  genuine,  if  he  examines  it  and  says,  "  We  will  say 
nothing  about  it ;  the  bill  will  be  paid,"  this  will  estop  him  from 
setting  up  the  defense  of  forgery,  as  against  the  party  who  took 
the  bill  for  value,  upon  the  faith  of  the  statements  made.  Power 
v.  Pinkerton,  1  E.  D.  Smith,  30. 

Certificates  of  validity,  &c]  There  are  numerous  instances  in 
which  defective  or  even  illegal  negotiable  paper  will  be  permit- 
ted to  be  collected,  on  the  ground  that  the  defendant  has  estopped 
himself  from  making  the  proposed  defense. 

Certified  checks  are  in  common  use,  and  are  generally  conclu- 
sive as  against  the  bank  upon  which  they  are  drawn,  if  subse- 
quently certified.  See  ante,  448.  So  a  party  who  holds  negotiable 
paper,  which  is  void  for  usury,  or  the  maker  of  it,  will  be  estopped 
from  interposing  the  defense  of  usury  as  against  a  person  who 
takes  the  paper  upon  the  faith  of  a  certificate,  that  it  is  valid 
business  paper.  Ante,  574,  575,  576. 

Official  return,  &c.~]  It  is  a  principle  of  very  extensive  applica- 
tion, that  an  officer  is  estopped  from  controverting  or  denying 

(a)  Note  538. 
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the  truth  of  the  facts  which  he  has  officially  stated  in  any  return 
required  by  law  to  be  made  by  him. 

In  action  against  a  sheriff,  by  the  plaintiff  in  an  execution,  for 
the  recovery  of  the  moneys  collected  upon  it,  the  return  is  con- 
clusive evidence  in  favor  of  the  plaintiff  of  the  amount;  and 
although  tbe  return  was  made  by  a  deputy  sheriff,  it  is  equally 
conclusive  against  the  sheriff.  Sheldon  v.  Payne,  3  Seld.,  453;  see 
ante,  747,  748. 

But  the  principle  of  estoppel  does  not  apply  to  the  unauthor- 
ized acts  of  a  predecessor  in  office,  when  the  action  is  brought  for 
the  purpose  of  charging  the  successor  in  his  official  capacity. 
Mather  v.  Crawford,  36  Barb.,  564,  569. 

And  where  a  sheriff  has  levied  upon  goods,  under  an  execution, 
upon  the  supposition  that  they  belonged  to  the  defendant  therein, 
he  may  relinquish  the  levy  as  soon  as  he  discovers  the  fact  that  he 
is  not  the  owner ;  and  if  he  is  sued  for  a  false  return  in  returning 
nulla  bona,  he  will  assume  the  burden  of  showing  property  out 
of  the  defendant  in  the  execution ;  but  he  will  not  be  estopped 
from  showing  that  fact,  nor  from  showiug  that  he  had  previously 
sold  the  same  property  on  a  prior  execution  against  the  same 
defendant,  and  paid  over  the  surplus  moneys  to  the  purchaser  at 
the  sale,  who  also  claimed  to  be  the  owner  of  the  property  at  the 
time,  by  a  virtue  of  a  bill  of  sale  from  the  defendant  in  the  execu- 
tion which  is  the  foundation  of  the  action  against  such  sheriff. 
Blivin  v.  Bleahely,  23  How.,  124,  128,  129. 

Landlord  and  tenant.']  There  are  many  cases  illustrative  of  the 
principle  that  a  tenant  may  be  estopped  from  disputing  his  land- 
lord's title,  as  well  as  that  of  the  rule  that  the  landlord  himself 
is  also  sometimes  estopped.  Ante,  190,  191. 

A  tenant  who  continues  in  possession,  and  pays  rent,  after  the 
expiration  of  a  parol  demise,  without  any  new  agreement,  is 
estopped  from  disputing  the  title  of  his  landlord.  Osgood  v.  Dewey, 
13  Johns.,  240.  Nor  can  he  deny  the  title  of  the  person  under 
whom  he  acknowledges  he  entered,  by  showing  that  the  premises 
belong  to  the  state.  Jackson  v.  Harper,  5  Wend.,  246. 

A  tenant  is  estopped  from  setting  up  a  title  which  is  hostile  to 
that  of  his  landlord  at  the  time  of  the  demise,  as  by  showing  a 
title  under  a  tax  sale  before  the  demise.  Sharpe  v.  Kelley,  5 
Denio,  431. 

But  the  rule  that  a  tenant  is  precluded  from  denying  the  title 
of  his  landlord,  is  not  extended  so  far  as  to  estop  him  from  deny- 
ing the  validity  of  rights  which  could  have  had  no  existence  when 
he  took  possession.  Despard  v.  Walbridge,  1  E.  P.  Smith,  374 ; 
ante,  191 ;  Byerss  v.  Farwell,  9  Barb.,  615. 

So  the  acceptance  of  a  lease,  and  the  payment  of  rent  in  igno- 
rance of  the  rights  of  the  lessee  making  the  payment,  do  not  estop 
him,  after  the  expiration  of  his  term,  from  asserting  his  right  to 
use  the  premises  without  the  consent  of  tine  lessor.  Child  v.  Chap- 
pell,  5  Seld.,  246. 

So  in  an  action  against  a  surety  for  the  payment  of  rent  under 
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a  lease,  where  it  does  not  appear  that  the  lessee  was  or  could 
have  been  in  possession  of  the  premises,  the  defendant  may  deny 
the  title  of  the  lessor.  Audriot  v.  Lawrence,  33  Barb.,  142.  But 
the  rale  is  otherwise  where  the  answer  discloses  the  fact  that  the 
tenant  had  entered  upon  and  enjoyed  the  demised  premises,  even 
though  the  complaint  is  founded  upon  the  contract,  and  not  for 
use  and  occupation.  Vemam  v.  Smith,  1  E.  P.  Smith,  327. 

So  in  summary  proceedings  for  the  recovery  of  the  possession 
of  demised  premises,  the  tenant  will  be  estopped  from  denying 
the  title  of  his  lessor,  if  the  relation  of  landlord  and  tenant  is 
proved  to  have  existed  at  the  time  when  the  tenant  went  into 
possession.  People  v.  Kelsey,  14  Abb.,  373 ;  Jackson  v.  Spear,  7 
Wend.,  401. 

But  one  who  takes  possession  of  land  by  the  consent  of  the 
mortgagee  thereof,  not  for  the  purpose  of  paying  rent,  but  to 
keep  it  in  repair,  and  enjoy  the  profits,  and  with  a  knowledge  on 
both  sides  that  the  mortgagee  has  no  title  except  as  mortgagee,  is 
not  estopped  from  denying  the  existence  of  an  absolute  title  in 
the. latter.  Saliler  v.  Signer,  37  Barb.,  329. 

Former  adjudication!]  This  subject  has  been  already  so  fully 
discussed,  that  a  mere  reference  to  the  cases  cited  will  be  suffi- 
cient. Ante,  944  to  958. 

Partnership.']  When  partners  are  liable  to  third  persons,  see 
ante,  281,  282,  283 ;  and  when  all  the  members  of  the  firm  are 
bound  by  the  acts  of  one  partner,  or  by  a  less  number  than  the 
whole  firm,  ante,  293  to  300. 

Principal  and  agent.]  The  cases  in  which  a  principal  will  be 
bound  by  the  acts  of  his  agent,  will  be  found,  ante,  215  to  232  ; 
246  to  250.  The  same  cases  will  also  notice  in  what  instances 
the  principal  is  not  concluded  by  the  acts  of  his  agent,  or  by  those 
of  a  person  assuming  to  act  as  his  agent. 

Corporations.]  When  corporations  are  bound  by  the  acts  of  their 
agents  or  officers  ;  when  they  are  not  permitted  to  deny  their  cor- 
porate existence  ;  when  persons  dealing  with  them  are  estopped 
from  denying  the  validity  or  regularity  of  their  incorporation,  and 
like  instances,  see  ante,  259  to  277. 

Performance  of  condition  precedent.]  The  law  does  not  permit  a 
person  to  prevent  the  performance  of  a  contract  or  condition,  and 
then  allow  him  to  afterwards  complain  of  the  non-performance. 
Ante,  939.  Neither  is  he  permitted  to  complain  of  a  non-perform- 
ance when  he  is  in  default,  by  not  performing  a  precedent  act 
which  he  is  bound  to  do  before  he  could  call  upon  the  other  party. 
Ante,  940.  So  where  a  party  is  bound  to  perform  a  contract  in  a 
particular  manner,  the  party  for  whom  it  is  to  be  performed  may 
waive  a  strict  performance,  or  may  consent  to  a  change  in  the 
mode ;  and  if  he  does  so,  he  cannot  subsequently  complain  of 
the  non-performance  according  to  the  original  terms.  Clinton  v. 
Brown,  41  Barb.,  226.  And  so  where  the  party,  by  a  wrongful 
act  on  his  own  part,  prevents  a  performance  of  a  contract  accord 
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ing  to  its  terms,  he  will  be  estopped  from  alleging  such  non 
performance.  Kidd  v.  Belden,  19  Barb.,  266. 

Waiver  of  exemption  laivs.]  The  exemption  of  real  estate  from 
sale  upon  execution,  created  by  riling  a  notice  under  the  "  Home- 
stead Exemption"  act,  is  not  an  incumbrance,  claim,  or  lien  on 
the  premises;  and,  therefore,  an  owner  who  has  filed  a  notice  of 
a  claim  of  exemption,  and  who  subsequently  obtains  a  credit,  by 
representing  that  that  there  is  no  incumbrance,  claim  or  lien  upon 
the  property,  is  not  thereby  estopped  from  subsequently  insisting 
upon  the  exemption  of  the  premises  from  sale,  upon  a  judgment 
recovered  for  the  debt  contracted  upon  the  faith  of  such  repre- 
sentation. Robinson  v.  Wiley,  19  Barb.,  157;  S.  C,  1  E.  P.  Smith, 
489,  approving  this  principle,  but  reversed  upon  other  grounds. 

A  promissory  note,  given  by  a  debtor,  for  a  specific  sum,  and 
containing  a  clause  like  the  following,  "hereby  waiving  the 
benefit  of  all  and  every  exemption  of  property  from  sale  on  exe- 
cution, under  the  laws  of  this  state,"  does  not  operate  so  as  to 
justify  a  seizure  of  the  debtor's  exempt  property  upon  an  execu- 
tion subsequently  issued  upon  a  judgment  rendered  upon  such 
note.  Crawford  v.  Locliivood,  9  How.,  547;  Harper  v.  Leal,  10 
How.,  276;  Kneettlev.  Newcomb,  31  Barb.,  169.a  In  such  a  case 
the  waiver  is  inoperative,  because  there  is  nothing  upon  which  it 
can  operate  at  the  time  of  giving  the  note.  In  this  respect  it  is 
like  a  release  which  cannot  operate  upon  a  right  not  then  in 
existence.  Ante,  1004.  Again,  the  principle  of  an  estoppel  in 
pais  does  not  apply,  because  there  is  no  fact  involved  in  the 
transaction  of  which  the  creditor  was  ignorant ;  and  he  will 
be  presumed  to  know  the  law  and  the  legal  effect  of  his  agree- 
ment, lb. 

Receiptor.]  A  receiptor's  agreement  to  return  property  is  gene- 
rally conclusive  upon  him.  Ante,  367,  368. 

Power  to  do  act,  claimed  to  be  an  estoppel.']  The  doctrine  of 
estoppel  does  not  proceed  further  than  to  preclude  a  party  from 
denying  that  he  has  done  that  which  he  had  power  or  legal 
authority  to  do.  Contracts  made  by  corporations  or  their  agents 
do  not  estop  the  corporation  from  showing  that  they  had  no  legal 
power  to  do  the  act  done.  Ante,  269,  276. 

Error  of  party  malting  assertion.]  Before  noticing  those  cases 
which  are  founded  upon  an  innocent  error,  it  may  be  proper  to 
say  a  word  or  two  in  relation  to  fraudulent  assertions.  And 
where  a  party  is  guilty  of  a  fraudulent  and  intentional  misrepre- 
sentation, upon  which  an  other  acts,  and  is  injured  in  conse- 
quence, he  will  be  concluded  by  his  statements,  and  compelled  to 
make  the  injured  party  good.  Ante,  736  to  737. 

But  there  may  be  cases  in  which  there  was  no  actual  intention 
to  mislead  an  other,  and  yet  there  may  be  such  a  state  of  facts 
as  will  estop  the  assertor  from  denying  the  truth  of  the  facts 
stated.  In  the  case  of  warranty  of  goods  on  a  sale,  the  vendor 
will  be  held  to  answer  for  the  defects  warranted  against,  whether 
he  knew  of  them  or  not.  Ante,  517,  518.     So  there  may  be  other 

(o)  Notb  539. 
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instances  in  which  a  party  makes  an  assertion  with  honest  inten 
tions,  but  under  an  erroneous  impression  as  to  the  facts,  and  yet 
he  may  be  held  to  abide  by  the  statements.  If  the  assertion  is 
made  with  the  intention  that  an  other  shall  act  upon  it,  which 
is  accordingly  done,  the  party  making  the  assertion  will  be 
estopped  from  correcting  the  statement  for  his  own  benefit,  how- 
ever innocently  he  may  have  acted ;  for  if  he  must  suffer,  or  there 
must  be  a  loss  by  the  party  who  was  misled  by  him,  he  will  be 
compelled  to  abide  by  his  statements. 

But  where  the  statement  is  not  willfully  false  to  the  knowledge 
of  the  party  making  it,  it  must  be  a  representation  which  he 
means  shall  be  acted  upon  by  the  other  party,  and  it  must  then 
be  acted  upon  in  good  faith  before  there  will  be  any  estoppel. 
But,  whatever  a  man's  real  intentions  may  be,  if  he  so  conducts 
himself  that  a  reasonable  man  would  take  his  representation  to 
be  true,  and  believe  that  it  was  intended  that  he  should  act  upon 
it,  and  he  does  accordingly  act  upon  it  as  true,  the  party  making 
the  representation  will  be  precluded  from  contesting  its  truth, 
equally  as  iD  a  case  of  a  willful  misrepresentation.  Freeman  v. 
Cooke,  2  Exch.,  654,  663;  Craig  v.  Ward,  36  Barb.,  378;  Bennett 
v.  Judson,  7  E.  P,  Smith,  238 ;  ante,  735,  736. 

And  where  the  indorser  of  a  bill  of  exchange  had  received  no- 
tice of  protest,  upon  receiving  which  he  had  gone  to  take  up  the 
bill,  but  was  informed  by  the  holder  that  it  had  been  paid,  and 
by  such  information  the  indorser  was  prevented  from  collecting 
it  of  the  drawer,  who  subsequently  became  insolvent,  and  the 
acceptor  being  at  the  time  insolvent,  it  was  held  that  the  in- 
dorser was  discharged  from  liability,  although  such  information 
proved  to  be  erroneous,  and  was  honestly  given.  Kingsley  v.  Ver- 
non, 4  Sandf.,  361 ;  and  see  Petrie  v.  Feeter,  21  Wend.,  172.  The 
holder  is  estopped,  in  such  a  case,  not  upon  the  ground  of  fraud, 
or  willful  misrepresentation,  in  making  the  statement,  but  upon 
the  ground  that  it  will  be  a  fraud  to  show  that  it  is  untrue  to  the 
prejudice  of  one  who  has  acted  upon  the  statement.  Io.  In  this 
case  the  party  making  the  inquiry  had  a  right  to  ask  for  the 
information  sought,  and  the  party  inquired  of  was  bound  to  state 
such  facts  as  he  knew,  and  if  he  assumed  to  know  that  the  bill 
was  paid,  there  was  no  injustice  in  holding  him  accountable  for 
the  loss  which  must  fall  upon  him  or  upon  one  whom  he  had 
misled. 

But  where  there  is  no  such  right  to  demand  correct  informa- 
tion, and  the  answer  given  is  believed  to  be  true  by  the  party 
giving  it,  there  ought  to  be  clear  evidence  that  he  intended  that 
the  information  given  should  be  acted  upon  by  the  other  party, 
before  any  legal  liability  will  attach.  Ante,  735,  747.  And  where 
the  information  given,  or  the  statement  made,  is  merely  the 
expression  of  an  opinion  honestly  entertained,  it  would  be  diffi- 
cult to  find  any  legal  principle  which  would  estop  the  party 
giving  such  opinion  from  showing  that  he  was  mistaken.  Ante, 
736. 
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Release.']  As  to  the  effect  of  a  release  as  an  estoppel,  see  ante, 
1010. 

Tender  or  payment  into  court."]  The  effect  of  a  tender  will  be  seen, 
ante,  1056;  and  Vol.  II,  384. 

Pleadings.']  This  defense  must  always  be  interposed  by  answer. 
And  since  it  is  not  a  favored  defense,  the  answer  ought  to  set 
out  matters  constituting  the  estoppel,  in  such  a  manner  that  a 
court  can  readily  and  clearly  declare,  as  a  matter  of  law,  that  the 
facts  stated,  if  true,  constitute  a  legal  bar  to  the  action. 

SECTION  XXVIII. 

STAMPS. 

The  law  requiring  the  use  of  stamps,  has  introduced  a  defense 
which  has  heretofore  been  a  stranger  to  our  practice,  unless  in 
some  comparatively  unimportant  cases  or  matters.  But,  under 
the  present  laws  of  congress,  it  is  important  to  every  citizen  that 
he  should  understand  the  provisions  of  these  laws,  and  that  he 
should  also  observe  them  carefully  and  explicitly  in  practice. 
But,  before  commenting  upon  these  statutory  provisions,  it  will 
be  proper  to  give  a  full  quotation  of  the  more  important  sections. 
The  law  now  in  force  in  relation  to  stamp  duties,  was  passed 
June  30th,  1864,  as  amended  by  the  act  of  March  3d,  1865.  The 
provisions  which  require  notice  here,  are  sections  151  and  170, 
and  all  intermediate  sections,  together  with  schedules  B  and  C; 
which  reads  as  follows : 

STAMP  DUTIES. 

Time  they  take  effect.]  §  151.  And  it  be  further  ena.cted,  That  all 
laws  in  force  at  the  time  of  the  passage  of  this  act  in  relation  to 
stamp  duties  shall  continue  in  force  until  the  first  day  of  August, 
eighteen  hundred  and  sixty-four;  and  on  and  after  the  first  day 
of  August,  eighteen  hundred  and  sixty-four,  there  shall  be  levied, 
collected,  and  paid,  for  and  in  respect  of  the  several  instruments, 
matters,  and  things  mentioned  and  described  in  the  schedule 
(marked  B)  hereunto  annexed,  or  for  or  in  respect  of  the  vel[l]um, 
parchment,  or  paper  upon  which  such  instruments,  matters  or 
things,  or  any  of  them,  shall  be  written  or  printed,  by  any  per- 
son or  persons,  or  party  who  shall  make,  sign  or  issue  the  same, 
or  for  whose  use  or  benefit  the  same  shall,  be  made,  signed  or 
issued,  the  several  duties  or  sums  of  money  set  down  in  figures 
against  the  same,  respectively,  or  otherwise  specified  or  set  forth 
in  the  said  schedule. 

Instrument  not  to  be  recorded  unless  properly  stamped.]  §  152. 
And  be  it  further  enacted,  That  it  shall  not  be  lawful  to  record 
any  instrument,  document  or  paper  required  by  law  to  be  stamped, 
unless  a  stamp  or  stamps  of  the  proper  amount  shall  have  been 
affixed ;  and  the  record  of  any  such  instrument,  upon  which  the 
proper  stamp  or  stamps  aforesaid  shall  not  have  been  affixed,  shall 
be  utterly  void,  and  shall  not  be  used  in  evidence.* 
(a)  Amended,  Vol.  2, 1202, 1262. 
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Particular  stamps.']  §  153.  And  be  it  further  enacted,  That  no 
instrument,  document,  writing  or  paper  of  any  description  required 
by  law  to  be  stamped,  shall  be  deemed  or  held  invalid  and  of  no 
effect  for  the  want  of  the  particular  kind  or  description  of  stamp 
designated  for  and  denoting  the  duty  charged  on  any  such  instru- 
ment, document,  writing  or  paper,  provided  a  legal  stamp  or 
stamps,  denoting  a  duty  of  equal  amount,  shall  have  been  duly 
affixed  and  used  thereon  :  Provided,  That  the  provisions  of  this 
section  shall  not  apply  to  any  stamp  appropriated  to  denote  the 
duty  charged  on  proprietary  articles,  or  articles  enumerated  in 
Schedule  0. 

Official  instruments  exempt.']  §  154.  And  be  it  further  enacted, 
That  all  official  instruments,  documents  and  papers,  issued  or 
used  by  the  officers  of  the  United  States  government,  shall  be, 
and  hereby  are  exempt  from  duty." 

Penalty  for  forging,  counterfeiting  or  misusing  stamps  or  dies.] 
§  155.  And  be  it  further  enacted,  That  if  any  person  shall  forge 
or  counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited, 
any  stamp  or  die,  or  any  part  of  any  stamp  or  die,  which  shall 
have  been  provided,  made  or  used  in  pursuance  of  this  act,  or 
shall  forge,  counterfeit  or  resemble,  or  cause  or  procure  to  be 
forged,  counterfeited  or  resembled,  the  impression  or  any  part  of 
the  impression  of  any  such  stamp  or  die  as  aforesaid,  upon  any 
vellum,  parchment  or  paper,  or  shall  stamp  or  mark,  or  cause  or 
procure  to  be  stamped  or  marked,  any  Vellum,  parchment  or  pa- 
per, with  any  such  forged  or  counterfeited  stamp  or  die,  or  part 
of  any  stamp  or  die  as  aforesaid,  with  intent  to  defraud  the  United 
States  of  any  of  the  duties  hereby  imposed,  or  any  part  thereof; 
or  if  any  person  shall  utter  or  sell  or  expose  to  sale,  any  vellum, 
parchment  or  paper,  article  or  thing,  having  thereupon  the  im- 
pression of  any  such  counterfeited  stamp  or  die,  or  any  part  of 
any  stamp  or  die,  or  any  such  forged,  counterfeited  or  resembled 
impression  or  part  of  impression  as  aforesaid,  knowing  the  same 
respectively  to  be  forged,  counterfeited  or  resembled  ;  or  if  any 
person  shall  knowingly  use  any  stamp  or  die  which  shall  have 
been  so  provided,  made  or  used  as  aforesaid,  with  intent  to  defraud 
the  United  States  ;  or  if  any  person  shall  fraudulently  cut.  tear 
or  remove,  or  cause  or  procure  to  be  cut,  torn  or  removed,  the 
impression  of  any  stamp  or  die  which  shall  have  been  provided, 
made  or  used  in  pursuance  of  this  act,  from  any  vellum,  parch- 
ment or  paper,  or  any  instrument  or  writing  charged  or  chargeable 
with  any  of  the  duties  hereby  imposed  ;  or  if  any  person  shall  will- 
fully remove  or  cause  to  be  removed  from  any  stamped  envelope 
the  canceling  or  defacing  marks  thereon,  with  intent  to  use  the 
same  or  cause  the  use  of  the  same  the  second  time,  or  shall  know- 
ingly or  willfully  sell  or  buy  such  washed  or  restored  stamps,  or  offer 
the  same  for  sale,  or  give  or  expose  the  same  to  any  person  for  use, 
or  knowingly  use  the  same  or  prepare  the  same  with  intent  for  the 
second  use  thereof,  then,  and  in  every  such  case,  every  person  so 
offending,  and  every  person  knowingly  and  willfully  aiding,  abet 

(o)  Amended.  Vol.  2  1202. 
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ting  or  assisting  in  committing  any  such  offense  as  aforesaid,  shall 
be  deemed  guilty  of  felony,  and  shall,  on  conviction  thereof,  forfeit 
the  said  counterfeit  stamps  and  the  articles  upon  which  they  are 
placed,  and  be  punished  by  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  and  confinement  to  hard  labor  not 
exceeding  five  years,  or  both,  at  the  discretion  of  the  court.* 

Mode  of  canceling  stamps.  Penalty  for  failure  to  cancel,  and 
for  forging  or  counterfeiting  private  stamps.']  §  156.  And  oe  it  fur- 
ther enacted,  That  in  any  and  all  cases  where  an  adhesive  stamp 
shall  be  used  for  denoting  any  duty  imposed  by  this  act,  except 
as  hereinafter  provided,  the  person  using  or  affixing  the  same 
shall  write  thereupon  the  initials  of  his  name  and  the  date  upon 
which  the  same  shall  be  attached  or  used,  so  that  the  same  may 
not  again  be  used.  And  if  any  person  shall  fraudulently  make 
use  of  an  adhesive  stamp  to  denote  any  duty  imposed  by  this  act 
without  so  effectually  canceling  and  obliterating  such  stamp, 
except  as  before  mentioned,  he,  she  or  they  shall  forfeit  the  sum 
of  fifty  dollars  :  Provided,  That  any  proprietor  or  proprietors  of 
proprietary  articles,  or  articles  subject  to  stamp  duty  under 
Schedule  0  of  this  act,  shall  have  the  privilege  of  furnishing, 
without  expense  to  the  United  States,  in  suitable  form,  to  be 
approved  by  the  commissioner  of  internal  revenue,  his  or  their 
own  dies  or  designs  for  stamps  to  be  used  thereon,  to  be  made 
under  the  direction  and  to  be  retained  in  the.  possession  of  the 
commissioner  of  internal  revenue  for  his  or  their  separate  Use, 
which  shall  not  be  duplicated  to  any  other  person.  That  in  all 
cases  where  such  stamp  is  used,  instead  of  his  or  their  writing  the 
date  thereon,  the  said  stamp  shall  be  so  affixed  on  the  box,  bottle 
or  package,  that  in  opening  the  same,  or  using  the  contents 
thereof,  the  said  stamp  shall  be  effectually  destroyed ;  and  in 
default  thereof,  shall  be  liable  to  the  same  penalty  imposed  for 
neglect  to  affix  said  stamp  as  hereinbefore  prescribed  in  this  act. 
Any  person  who  shall  fraudulently  obtain  or  use  any  of  the 
aforesaid  stamps  or  designs  therefor,  and  any  person  forging  or 
counterfeiting,  or  causing  or  procuring  the  forging  or  coun- 
terfeiting, any  representation,  likeness,  similitude  or  colorable 
imitation  of  the  said  last  mentioned  stamp,  or  any  engraver  or 
printer  who  shall  sell  or  give  away  said  stamps,  or  selling  the 
same,  or,  being  a  merchant,  broker,  peddler  or  person  dealing  in 
whole  or  in  part  in  similar  goods,  wares,  merchandise,  manufac- 
tures, preparations  or  articles,  or  those  designed  for  similar  objects 
or  purposes,  shall  have  knowingly  or  fraudulently  in  his,  her  or 
their  possession  any  such  forged,  counterfeited  likeness,  simili- 
tude, or  colorable  imitation  of  the  said  last  mentioned  stamp,  shall 
be  deemed  guilty  of  a  felony,  and,  upon  conviction  thereof,  shall 
be  subject  to  all  the  penalties,  fines  and  forfeitures  prescribed  in 
the  preceding  section  of  this  act. 

Other  methods  of  cancellation]  §  157.  And  oe  it  further  enacted 
That  the  commissioner  of  internal  revenue  be  and  is  hereby 
authorized  to    prescribe    such    method  for   the  cancellation  of 

(a)  Amended,  Vol.  2,  1203. 
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stamps,  as  substitute  for  or  in  addition  to  the  method  now  pre- 
scribed by  law,  as  he  may  deem  expedient  and  effectual.  And 
he  is  further  authorized  in  his  discretion  to  make  the  application 
of  such  method  imperative  upon  the  manufacturers  of  proprie- 
tary articles  or  articles  included  in  Schedule  0,  and  upon  stamps 
of  a  nominal  value  exceeding  twenty-five  cents  each. 

Penalty  for  issuing  instruments  without  proper  stamps.]  ^  158. 
And  be  it  further  enacted,  That  any  person  or  persons  who  shall 
make,  sign  or  issue,  or  who  shall  cause  to  be  made,  signed  or 
issued,  any  instrument,  document  or  paper  of  any  kind  or  de- 
scription whatsoever,  or  shall  accept,  negotiate  or  pay,  or  cause 
to  be  accepted,  negotiated  or  paid,  any  bill  of  exchange,  draft  or 
order,  or  promissory  uote,  for  the  payment  of  money  without 
the  same  being  duly  stamped,  or  having  thereupon  an  adhesive 
stamp  for  denoting  the  duty  chargeable  thereon,  with  intent  to 
evade  the  provisions  of  this  act,  shall  for  every  such  offense  for- 
feit the  sum  of  fifty  dollars,  and  such  instrument,  document  or 
paper,  bill,  draft,  order  or  note,  shall  be  deemed  invalid  and  of 
no  effect :  Provided,  That  the  title  of  a  purchaser  of  land,  by 
deed  duly  stamped,  shall  not  be  defeated  or  affected  by  the  want 
of  a  proper  stamp  on  any  deed  conveying  said  land  by  any  per- 
son from,  through  or  under  whom  his  grantor  claims  or  holds 
title :  And  provided,  further,  That  hereafter,  in  all  cases  where 
the  party  has  not  affixed  to  any  instrument  required  by  the  one 
hundred  and  fifty-first  section  of  the  act  of  June  thirtieth, 
eighteen  hundred  and  sixty-four,  or  the  schedule  marked  B, 
thereunto  annexed,  and  the  stamp  thereby  required  to  be  there- 
unto affixed,  at  the  time  of  making  or  issuing  the  said  instru- 
ment, and  he  or  they,  or  any  party  having  an  interest  therein 
shall  be  subsequently  desirous  of  affixing  such  stamp  to  said  in- 
strument, he  or  they  shall  appear  before  the  collector  of  the 
revenue  of  the  proper  district,  who  shall,  upon  the  payment  of 
the  price  of  the  proper  stamp  required  by  law,  and  of  a  penalty 
of  fifty  dollars,  and,  where  the  whole  amount  of  the  duty  denot- 
ed by  the  stamp  required  shall  exceed  the  sum  of  fifty  dollars, 
on  x>ayment  also  of  interest,  at  the  rate  of  six  per  cent  on  said 
duty,  from  the  day  on  which  such  stamp  ought  to  have  been 
affixed,  affix  the  proper  stamp  to  such  instrument,  and  note  upon 
the  margin  of  said  instrument  the  date  of  his  so  doing,  and  the 
fact  that  such  penalty  has  been  paid,  and  such  instrument  shall 
thereupon  be  deemed  and  held  to  be  as  valid  to  all  intents  and 
purposes,  as  if  stamped  when  made  or  issued :  And  provided, 
further,  That  where  it  shall  appear  to  said  collector,  upon  oath 
or  otherwise,  to  his  satisfaction,  that  any  such  instrument  has 
not  been  duly  stamped  at  the  time  of  making  or  issuing  the  same 
by  reason  of  accident,  mistake,  inadvertence  or  urgent  necessity, 
and  without  any  willful  design  to  defraud  the  United  States  of 
the  stamp  duty,  or  to  evade  or  delay  the  payment  thereof,  then 
and  in  such  case,  if  such  instrument  shall,  within  twelve  calen- 
dar months  after  the  making  or  issuing  thereof,  be  brought  to 
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the  said  collector  of  revenue  to  be  stamped,  and  the  stamp  duty 
chargeable  thereon  shall  be  paid,  it  shall  be  lawful  for  the  said 
collector  to  remit  the  penalty  aforesaid,  and  to  cause  such  in- 
strument to  be  duly  stamped." 

Bills  of  exchange  drawn  abroad.]  §  159.  And  be  it  further 
enacted,  That  the  acceptor  or  acceptors  of  any  bill  of  exchange 
or  order  for  the  payment  of  any  sum  of  money  drawn  or  pur- 
porting to  be  drawn  in  any  foreign  country,  but  payable  in  the 
United  States,  shall,  before  paying  or  accepting  the  same,  place 
thereupon  a  stamp  indicating  the  duty  upon  the  same,  as  the  law 
requires  for  inland  bills  of  exchange  or  promissory  notes,  and  no 
bill  of  exchange  shall  be  paid  or  negotiated  without  such  stamp  ; 
and  if  any  person  shall  pay  or  negotiate,  or  offer  in  payment,  or 
receive  or  take  in  payment  any  such  draft  or  order,  the  person 
or  persons  so  offending  shall  forfeit  the  sum  of  two  hundred 
dollars. 

Papers  relating  to  bounties  and  other  instruments  exempt.']  §  160. 
And  be  it  further  enacted,  That  no  stamp  duty  shall  be  required 
on  powers  of  attorney  or  any  other  paper  relating  to  applications 
for  bounties,  arrearages  of  pay  or  pensions,  or  to  the  receipt 
thereof  from  time  to  time,  or  upon  tickets  or  contracts  of  insur- 
ance when  limited  to  accidental  injury  to  persons ;  nor  on  cer- 
tificates of  the  measurement  or  weight  of  animals,  wood,  coal  or 
hay ;  nor  on  deposit  notes  to  mutual  insurance  companies  for 
insurance  upon  which  policies  subject  to  stamp  duties  have  been 
or  are  to  be  issued ;  nor  on  any  certificate  of  the  record  of  a  deed 
or  other  instrument  in  writing,  or  of  the  acknowledgment  or 
proof  thereof  by  attesting  witnesses  ;  nor  to  any  indorsement  of 
a  negotiable  instrument  or  on  aDy  warrant  of  attorney,  accom- 
panying a  bond  or  note,  when  such  bond  or  note  shall  have 
affixed  thereto  the  stamp  or  stamps  denoting  the.  duty  required  ; 
and  whenever  any  bond  or  note  shall  be  secured  by  a  mortgage, 
but  one  stamp  shall  be  required  to  be  placed  on  such  papers : 
Provided,,  That  the  stamp  duty  placed  thereon  shall  be  the  high- 
est rate  required  for  said  instruments,  or  either  of  them. 

Sale  of  stamps.]  §  161.  And  be  it  further  enacted,  That  the 
commissioner  of  internal  revenue  be  and  is  hereby  authorized  to 
sell  to  and  supply  collectors,  deputy  collectors,  postmasters,  sta- 
tioners or  any  other  persons  at  his  discretion,  with  adhesive 
stamps  or  stamped  paper,  vellum  or  parchment,  as  herein  pro- 
vided for,  in  amounts  of  not  less  than  fifty  dollars,  upon  the  pay- 
ment at  the  time  of  delivery  of  the  amount  of  duties  said  stamps, 
stamped  paper,  vellum  or  parchment  so  sold  or  supplied  repre- 
sent, and  may  allow  upon  the  aggregate  amount  of  such  stamps 
as  aforesaid  the  sum  of  not  exceeding  five  per  centum  as  com- 
mission to  the  collectors,  postmasters,  stationers  or  other  pur- 
chasers ;  but  the  cost  of  any  paper,  vellum  or  parchment  shall 
be  paid  by  the  purchaser  of  such  stamped  paper,  vellum  or 
parchment  as  aforesaid :  Provided,  That  any  proprietor  or  pro- 
prietors of  articles  named  in  Schedule  0,  who  shall  furnish  his 
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ov  their  own  die  or  design  for  stamps  to  be  used  especially  for 
his  or  their  own  proprietary  articles,  shall  be  allowed  the  follow- 
ing commission,  namely  :  On  amounts  purchased  at  one  time  of 
not  less  than  fifty  or  more  than  five  hundred  dollars,  five  per 
centum  ;  on  amounts  over  five  hundred  dollars,  ten  per  centum. 
The  commissioner  of  internal  revenue  may  from  time  to  time 
make  regulations,  upon  proper  evidence  of  the  facts,  for  the 
allowance  of  such  of  the  stamps  issued  under  the  provisions  of 
this  act  as  may  have  been  spoiled,  destroyed  or  rendered  useless 
or  unfit  for  the  purpose  intended,  or  for  which  the  owner  may 
have  no  use,  or  which  through  mistake  may  have  been  improperly 
or  unnecessarily  used,  or  where  the  rates  or  duties  represented 
thereby  have  been  paid  in  error  or  remitted;  and  such  allowance 
shall  be  made  either  by  giving  other  stamps  in  lieu  of  the  stamps 
so  allowed  for,  or  by  repaying  the  amount  or  value  after  deduct- 
ing therefrom  in  case  of  repayment  the  sum  of  five  per  centum 
to  the  owner  thereof;  but  no  allowance  shall  be  made  in  any 
case  until  the  stamps  so  spoiled  or  rendered  useless  shall  have 
been  returned  to  the  commissioner  of  internal  revenue,  or  until 
satisfactory  proof  has  been  made  showing  the  reason  why  said 
stamps  cannot  be  so  returned  :  Provided,  That  the  commissioner 
of  internal  revenue  may  from  time  to  time  furnish,  supply  and 
deliver  to  any  manufacturer  of  friction  or  other  matches,  cigar 
lights  or  wax  tapers,  a  suitable  quantity  of  adhesive  or  other 
stamps,  such  as  may  be  prescribed  for  use  in  such  cases,  without 
prepayment  therefor,  on  a  credit  not  exceeding  sixty  days, 
requiring  in  advance  such  security  as  he  may  judge  necessary  to 
secure  payment  therefor  to  the  treasurer  of  the  United  States, 
within  the  time  prescribed  for  such  payment.  And  upon  all 
bonds  or  other  securities  taken  by  said  commissioner  under  the 
provisions  of  this  act,  suits  may  be  maintained  by  said  treasurer 
in  the  circuit  or  district  court  of  the  United  States,  in  the  several 
districts  where  any  of  the  persons  giving  said  bonds  or  other 
securities  reside  or  may  be  found,  in  any  appropriate  form  of 
action. 

Collectors  to  stamp  exempt  instruments.]  §  162.  And  oe  it  further 
enacted,  That  it  shall  be  lawful  for  any  person  to  present  to  the 
collector  of  the  district,  subject  to  the  rules  and  regulations  of 
the  commissioner  of  internal  revenue,  any  instrument  not  pre- 
viously issued  or  used,  and  require  his  opinion  whether  or  not 
the  same  is  chargeable  with  any  stamp  duty ;  and  if  the  said 
collector  shall  be  of  opinion  that  such  instrument  is  chargeable 
with  any  stamp  duty,  he  shall,  upon  the  payment  therefor,  affix 
and  cancel  the  proper  stamp ;  and  if  of  the  opinion  that  such 
instrument  is  not  chargeable  with  any  stamp  duty,  or  is  charge- 
able only  with  the  duty  by  him  designated,  he  is  hereby  required 
to  impress  thereon  a  particular  stamp,  to  be  provided  for  that 
purpose,  with  such  words  or  device  thereon  as  he  shall  judge 
proper,  which  shall  denote  that  such  instrument  is  not  charge- 
able with  any  stamp  duty,  or  is  chargeable  only  with  the  dutj 
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denoted  by  the  stamp  affixed  ;  and  every  such  instrument  upon 
which  the  said  stamp  shall  be  impressed  shall  be  deemed  to  be  not 
chargeable,  or  to  be  chargeable  only  with  the  duty  denoted  by  the 
stamp  so  affixed,  and  shall  be  received  in  evidence  in  all  courts 
of  law  or  equity,  notwithstanding  any  objections  made  to  the 
same  by  reason  of  it  being  unstamped  or  of  it  being  insufficiently 
stamped. 

Instruments  heretofore  issued  without  stamps  not  to  be  void; 
when.]  §  163.  And  be  it  further  enacted,  That  no  deed,  instru- 
ment, document,  writing,  or  paper  required  by  law  to  be  stamped, 
which  has  been  heretofore  signed  or  issued  without  being  duly 
stamped,  or  with  a  deficient  stamp,  nor  any  copy  thereof,  shall 
be  recorded,  or  admitted,  or  used  as  evidence  in  any  court  until 
a  legal  stamp  or  stamps,  denoting  the  amount  of  duty,  shall 
have  been  affixed  thereto,  and  the  date,  when  the  same  is  so  used 
or  affixed,  with  his  initials,  shall  have  been  placed  thereon  by  the 
person  using  or  affixing  the  same ;  and  the  person  desiring  to  use 
or  record  any  such  deed,  instrument,  document,  writing,  or  paper 
as  evidence,  his  agent  or  attorney,  is  authorized,  in  the  presence 
of  the  court,  register,  or  recorder,  respectively,  to  affix  the  stamp 
or  stamps  thereon  required :  Provided,  That  no  instrument,  docu- 
ment, or  paper  made,  signed,  or  issued  prior  to  the  passage  of 
this  act  without  being  duly  stamped,  or  having  thereon  an  adhe- 
sive stamp  or  stamps,  to  denote  the  duty  imposed  thereon,  shall 
for  that  cause,  if  the  stamp  or  stamps  required  shall  be  subse- 
quently affixed,  be  deemed  invalid  and  of  no  effect:  And  provided 
further,  That  any  power  of  attorney,  conveyance,  or  document 
of  any  kind,  made  or  purporting  to  be  made  in  any  foreign  coun- 
try to  be  used  in  the  United  States,  shall  pay  the  same  duty  as  is 
required  by  law  on  similar  instruments  or  documents  when  made 
or  issued  in  the  United  States ;  and  the  party  to  whom  the  same 
is  issued,  or  by  whom  it  is  to  be  used,  shall,  before  using  the 
same,  affix  thereon  the  stamp  or  stamps  indicating  the  duty 
required.1 

Proprietary  articles.]  §  164.  And  be  it  further  enacted,  That  all 
the  provisions  of  this  act  relating  to  dies,  stamps,  adhesive  stamps 
and  stamp  duties,  shall  extend  to  and  include  (except  where 
manifestly  impracticable)  all  the  articles  or  objects  enumerated 
in  schedule  marked  0,  subject  to  stamp  duties,  and  apply  to  the 
provisions  in  relation  thereto. 

Penalty  for  selling  articles  without  proper  stamps.]  §  165.  And 
be  it  further  enacted,  That  if  any  person,  firm,  company  or  cor- 
poration shall  make,  prepare  and  sell,  or  remove  for  consumption 
or  sale,  drugs,  medicines,  preparations,  compositions,  articles  or 
things,  including  perfumery,  cosmetics,  lucifer  or  friction  matches, 
cigar  lights  or  wax  tapers,  photographs,  ambrotypes,  daguerreo- 
types or  other  sun  pictures  of  any  description,  and  playing  cards, 
upon  which  a  duty  is  imposed  by  law,  as  enumerated  and  men- 
tioned in  Schedule  0,  without  affixing  thereto  an  adhesive  stamp 
or  label  denoting  the  duty  before  mentioned,  he  or  they  shalf 
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incur  a  penalty  of  ten  dollars  for  every  omission  to  affix  such 
stamp :  Provided,  That  nothing  in  this  section  shall  apply  to  any 
uncompounded  medicinal  drug  or  chemical,  nor  to  any  medicine 
compounded  according  to  the  United  States  or  other  national 
pharmacopoeia,  nor  of  which  the  full  and  proper  formula  is  pub- 
lished in  either  of  the  dispensatories,  formularies  or  text-books 
iu  common  use  among  physicians  and  apothecaries,  including 
homoeopathic  and  eclectic,  or  in  any  pharmaceutical  journal  now 
used  by  any  incorporated  college  of  pharmacy,  and  not  sold  or 
offered  for  sale,  or  advertised  under  any  other  name,  form  or 
guise,  than  that  under  which  they  may  be  severally  denominated 
and  laid  down  in  said  pharmacopoeias,  dispensatories,  text-books 
or  journals,  as  aforesaid,  nor  to  medicines  sold  to  or  for  the  use 
of  any  person,  which  may  be  mixed  and  compounded  specially 
for  said  persons,  according  to  the  written  recipe  or  prescription 
of  any  physician  or  surgeon." 

Penalty  for  removing  stamps  from  articles.]  §  166.  And  he  it 
further  enacted,  That  every  manufacturer  or  maker  of  any  of  the 
articles  for  sale  mentioned  iu  Schedule  0,  after  the  same  shall 
have  been  so  made,  and  the  particulars  hereinbefore  required  as 
to  stamps  have  been  complied  with,  who  shall  take  off,  or  remove 
or  detach,  or  cause,  or  permit,  or  suffer  to  be  taken  off,  or  removed, 
or  detached,  any  stamp,  or  who  shall  use  any  stamp,  or  any 
wrapper  or  cover  to  which  any  stamp  is  affixed,  to  cover  any  other 
article  or  commodity  than  that  originally  contained  in  such 
wrapper  or  cover,  with  such  stamp  when  first  used,  with  the  in- 
tent to  evade  the  stamp  duties,  shall,  for  every  such  article, 
respectively,  in  respect  of  which  any  such  offense  shall  be  com- 
mitted, be  subject  to  a  penalty  of  fifty  dollars,  to  be  recovered, 
together  with  the  costs  thereupon  accruing ;  and  every  such  arti- 
cle or  commodity  as  aforesaid  shall  also  be  forfeited. 

Forfeiture  of  articles.]  §  167.  And  be  it  further  enacted,  That 
on  and  after  the  passage  of  this  act  every  maker  or  manufacturer 
of  any  of  the  articles  or  commodities  mentioned  in  Schedule  0, 
as  aforesaid,  who  shall  sell,  expose  for  sale,  send  out,  remove,  or 
deliver  any  article  or  commodity,  manufactured  as  aforesaid, 
before  the  duty  thereon  shall  have  been  fully  paid,  by  affixing 
thereon  the  proper  stamp,  as  provided  by  law,  or  who  shall  hide, 
conceal,  or  cause  to  be  hidden  or  concealed,  or  who  shall  remove 
or  convey  away,  or  deposit,  or  cause  to  be  removed  or  conveyed 
away  from  or  deposited  in  any  place,  any  such  article  or  com- 
modity, to  evade  the  duty  chargeable  thereon,  or  any  part  there- 
of, shall  be  subject  to  a  penalty  of  one  hundred  dollars,  together 
with  the  forfeiture  of  any  such  article  or  commodity. 

Articles  intended  for  exportatidn.]  §  168.  And  he  it  further  en- 
acted, That  all  medicines,  preparations,  compositions,  perfumery, 
cosmetics,  cordials  and  other  liquors,  manufactured  wholly  or  in 
part  of  domestic  spirits,  intended  for  exportation,  as  provided  for 
by  law,  in  order  to  be  manufactured  and  sold  or  removed,  with- 
out being  charged  with  duty,  aud  without  having  a  stamp  affixed 
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1098  STAMPS. 

thereto,  shall  under  such  rules  and  regulations  as  the  secretary 
of  the  treasury  may  prescribe,  be  made  and  manufactured  in 
warehouses  similarly  constructed  to  those  known  and  designated 
in  treasury  regulations  as  bonded  warehouses,  class  two :  Pro- 
vided, That  such  manufacturer  shall  first  give  satisfactory  bonds 
to  the  collector  of  internal  revenue  for  the  faithful  observance  of 
all  the  provisions  of  law  and  the  rules  and  regulations  as  afore 
said,  iu  amount  not  less  than  half  of  that  required  by  the  regu- 
lations of  the  secretary  of  the  treasury  from  persons  allowed 
bonded  warehouses.  Such  goods,  when  manufactured  in  such 
warehouses,  may  be  removed  for  exportation,  under  the  direction 
of  the  proper  officer  having  charge  thereof,  who  shall  be  desig- 
nated by  the  secretary  of  the  treasury,  without  being  charged 
with  duty,  and  without  having  a  stamp  affixed  thereto.  Any 
manufacturer  of  the  articles  aforesaid,  or  of  any  of  them,  having 
such  bonded  warehouse,  as  aforesaid,  shall  be  at  liberty,  under 
sucb  rules  and  regulations  as  the  secretary  of  the  treasury  may 
prescribe,  to  convey  therein  any  materials  to  be  used  in  such 
manufacture  which  are  allowed  by  the  provisions  of  law  to  be 
exported  free  from  tax  or  duty,  as  well  as  the  necessary  materials, 
implements,  packages,  vessels,  brands  and  labels  for  the  prepara- 
tion, putting  up,  and  export  of  the  said  manufactured  articles; 
and  every  article  so  used  shall  be  exempt  from  the  payment  of 
stamp  and  excise  duty  by  such  manufacturer.  Articles  and 
materials  so  to  be  used  may  be  transferred  from  any  bonded 
warehouse  in  which  the  same  may  be,  under  such  regulations  as 
the  secretary  of  the  treasury  may  prescribe,  into  any  bonded 
warehouse  in  which  such  manufacture  may  be  conducted,  and 
may  be  used  in  such  manufacture,  and,  when  so  used,  shall  be 
exempt  from  stamp  and  excise  duty  ;  and  the  receipt  of  the  offi- 
cer in  charge,  as  aforesaid,  shall  be  received  as  a  voucher  for  the 
manufacture  of  such  articles.  Any  materials  imported  into 
the  United  States  may,  under  such  rules  as  the  secretary  of 
the  treasury  may  prescribe,  and  under  the  direction  of  the 
proper  officer,  be  removed  in  original  packages  from  on  shipboard, 
or  from  the  bonded  warehouse  in  which  the  same  may  be,  into 
the  bonded  warehouse  iu  which  such  manufacture  may  be  carried 
on,  for  the  purpose  of  being  used  in  such  manufacture,  without 
payment  of  duties  thereon,  and  may  there  be  used  in  such  manu- 
facture. No  article  so  removed,  nor  any  article  manufactured  in 
said  bonded  warehouse,  shall  be  taken  therefrom  except  for 
exportation,  under  the  direction  of  the  proper  officer  having 
charge  thereof,  as  aforesaid,  whose  certificate,  describing  the 
articles  by  their  marks,  or  otherwise,  the  quantity,  the  date  of 
importation,  the  name  of  vessel,  with  such  additional  particular 
as  may  from  time  to  time  be  required,  shall  be  received  by  th 
collector  of  customs  in  cancellation  of  the  bonds,  or  return  of 
the  amount  of  foreign  import  duties.  All  labor  performed  and 
services  rendered  under  these  regulations  shall  be  under  the 
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supervision  of  an  officer  of  the  customs,  and  at  the  expense  of 
the  manufacturer." 

Persons  offering  for  sale  articles  in  Schedule  G  to  he  deemed  the 
manufacturers.']  §  169.  And  he  it  further  enacted,  That  any  per- 
son who  shall  offer  or  expose  for  sale  any  of  the  articles  named 
in  Schedule  0,  whether  the  articles  so  offered  or  exposed  are 
imported,  or  are  of  foreign  or  domestic  manufacture,  shall  be 
deemed  the  manufacturer  thereof,  and  subject  to  all  the  duties, 
liabilities,  and  penalties  imposed  by  law  in  regard  to  the  sale  of 
domestic  articles  without  the  use  of  the  proper  stamp  or  stamps 
denoting  the  duty  paid  thereon :  Provided,  That  when  any  such 
imported  articles,  except  lucifer  or  friction  matches,  cigar  lights 
and  wax  tapers,  shall  be  sold  in  the  original  and  unbroken  pack- 
age in  which  the  bottles  or  other  inclosures  were  packed  by  the 
manufacturer,  the  person  so  selling  said  articles  shall  not  be  sub- 
ject to  any  penalty  on  account  of  the  want  of  the  proper  stamp? 

Sale  of  stamps.]  §  170.  And  be  it  further  enacted,  That  in  any 
collection  district  where,  in  the  judgment  of  the  commissioner 
of  internal  revenue,  the  facilities  for  the  procurement  and  dis- 
tribution of  stamped  vellum,  parchment,  or  paper,  and  adhesive 
stamps,  are  or  shall  be  insufficient,  the  commissioner,  as  aforesaid, 
is  authorized  to  furnish,  supply,  and  deliver  to  the  collector  and 
to  the  assessor  of  any  such  district,  and  to  any  assistant  treasurer 
of  the  United  States,  or  designated  depository  thereof,  or  any 
postmaster,  a  suitable  quantity  or  amount  of  stamped  vellum, 
parchment  or  paper,  and  adhesive  stamps,  without  prepayment 
therefor,  and  shall  allow  the  highest  rate  of  commissions  allowed 
by  law  to  any  other  parties  purchasing  the  same,  and  may  in 
advance  require  of  any  such  collector,  assessor,  assistant  trea- 
surer of  the  United  States,  or  postmaster,  a  bond,  with  sufficient 
sureties,  to  an  amount  equal  to  the  value  of  any  stamped  vellum, 
parchment  or  paper,  and  adhesive  stamps,  which  may  be  placed 
in  his  hands  and  remain  unaccounted  for,  conditioned  for  the 
faithful  return,  whenever  so  required,  of  all  quantities  or  amounts 
undisposed  of,  and  for  the  payment,  monthly,  of  all  quantities  or 
amounts,  sold  or  not,  remaining  on  hand.  And  it  shall  be  the 
duty  of  such  collector  to  supply  his  deputies  with,  or  sell  to  other 
parties  within  his  district  who  may  make  applications  therefor, 
stamped  vellum,  parchment,  or  paper,  and  adhesive  stamps,  upon 
the  same  terms  allowed  by  law,  or  under  the  regulations  of  the 
commissioner  of  internal  revenue,  who  is  hereby  authorized  to 
make  such  other  regulations,  not  inconsistent  herewith,  for  the 
security  of  the  United  States  and  the  better  accommodation  of 
the  public,  in  relation  to  the  matters  hereinbefore  mentioned,  as 
he  may  judge  necessary  and  expedient.  And  the  secretary  of 
the  treasury  may,  from  time  to  time,  make  such  regulations  as 
he  may  find  necessary  to  insure  the  safe-keeping  or  prevent  the 
illegal  use  of  all  such  stamped  vellum,  parchment,  paper-,  and 
adhesive  stamps. 

(a)  Amended,  Vol.  2,  1205,  §  11.         (6)  Amended,  Vol.  2,  1206. 
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SCHEDULE  B 

STAMP   DUTIES. 

Duty. 

Agreement  or  contract,  other  than  those  specified  in  this  schedule  ; 
any  appraisement  of  value  or  damage,  or  for  any  other  purpose ; 
for  every  sheet  or  piece  of  paper  upon  which  either  of  the  same 
shall  be  written,  five  cents, $0  05 

Provided,  That  if  more  than  one  appraisement,  agreement,  or  con- 
tract shall  be  written  upon  one  sheet  or  piece  of  paper,  five  cents 
for  each  and  every  additional  appraisement,  agreement,  or  con- 
tract." 

Bank  check,  draft,  or  order,  for  the  payment  of  any  sum  of  money 
whatsoever,  drawn  upon  any  bank,  banker,  or  trust  company,  or 
for  any  sum  exceeding  ten  dollars,  drawn  upon  any  other  person 
or  persons,  companies  or  corporations,  at  sight  or  on  demand, 
two  cents, 2 

Bill  of  exchange  (inland),  draft,  or  order  for  the  payment  of  any 
sum  of  money  not  exceeding  one  hundred  dollars,  otherwise  than 
at  sight  or  on  demand,  or  any  promissory  note  (except  bank  notes 
issued  for  circulation,  and  checks  made  and  intended  to  be  forth- 
with presented,  and  which  shall  be  presented  to  a  bank  or  banker 
for  payment),  or  any  memorandum,  check,  receipt,  or  other  writ- 
ten or  printed  evidence  of  an  amount  of  money,  to  be  paid  on 
demand,  or  at  a  time  designated,  for  a  sum  not  exceeding  one 
hundred  dollars,  five  cents, 5 

And  for  every  additional  hundred  dollars,  or  fractional  part  thereof 

in  excess  of  one  hundred  dollars,  five  cents, 6 

Hill  of  exchange,  (foreign),  or  letter  of  credit,  drawn  in  but  payable 
out  of  the  United  States,  if  drawn  singly  or  otherwise  than  in  a 
set  of  three  or  more,  according  to  the  custom  of  merchants  and 
bankers,  shall  pay  the  same  rates  of  duty  as  inland  bills  of  ex- 
change or  promissory  notes. 

If  drawn  in  sets  of  three  or  more :  For  every  bill  of  each  set,  where 
the  sum  made  payable  shall  not  exceed  one  hundred  dollars,  or  the 
equivalent  thereof,  in  any  foreign  currency  in  which  such  bills  may 
be  expressed,  according  to  the  standard  of  value  fixed  by  the 
United  States,  two  cents, 2 

And  for  every  additional  hundred  dollars  or  fractional  part  thereof 

in  excess  of  one  hundred  dollars,  two  cents, 2 

Bill  of  lading  or  receipt  (other  than  charter-party),  for  any  goods, 
merchandise,  or  effects,  to  be  exported  from  a  port  or  place  in  the 
United  States  to  any  foreign  port  or  place,  ten  cents, 10 

Bill  of  sale  by  which  any  ship  or  vessel,  or  any  part  thereof,  shall  be 
conveyed  to  or  vested  in  any  other  person  or  persons  when  the 
consideration  shall  not  exceed  five  hundred  dollars,  fifty  cents,.  . .  50 

Exceeding  five  hundred  dollars  and  not  exceeding  one  thousand  dol- 
lars, one  dollar, 1  00 

Exceeding  one  thousand  dollars,  for  every  additional  amount  of  five 
hundred  dollars,  or  fractional  part  thereof,  fifty  cents, 50 

Bond  for  indemnifying  any  person  for  the  payment  of  any  sum  of 
money,  where  the  money  ultimately  recoverable  thereupon  is  one 
thousand  dollars  or  less,  fifty  cents, 50 

Where  the  money  ultimately  recoverable  thereupon  exceeds  one  thou- 
sand dollars,  for  every  additional  one  thousand  dollars  or  frac- 
tional part  thereof  in  excess  of  one  thousand  dollars,  fifty  cents,         50 
(a)  Amendod,  Vol.  2,  1206. 
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Duty. 

Bond  for  the  due  execution  or  performance  of  the  duties  of  any 

office,  one  dollar, $1  00 

Bond  of  any  description  other  than  such  as  may  be  required  in  legal 
proceedings,  or  used  in  connection  with  mortgage  deeds,  and  not 
otherwise  charged  in  this  schedule,  twenty-five  cents, 25 

Certificate  of  stock'in  any  incorporated  company,  twenty-five  cents,         25 

Certificate  of  profits,  or  any  certificate  or  memorandum  showing  an 
interest  in  the  property  or  accumulations  of  any  incorporated 
company,  if  for  a  sum  not  less  than  ten  dollars,  and  not  exceeding 
fifty  dollars,  ten  cents, 10 

Exceeding  fifty  dollars  and  not  exceeding  one  thousand  dollars, 

twenty-five  cents, 25 

Exceeding  one  thousand  dollars,  for  every  additional  one  thousand 

dollars  or  fractional  part  thereof,  twenty-five  cents, 25 

Certificate.  —  Any  certificate  of  damage,  or  otherwise,  and  all  other 
certificates  or  documents  issued  by  any  port  warden,  marine  sur- 
veyor, or  other  person  acting  as  such,  twenty-five  cents, 25 

Certificate  of  deposit  of  any  sum  of  money  in  any  bank  or  trust 
company,  or  with  any  banker  or  person  acting  as  such  — 

If  for  a  sum  not  exceeding  one  hundred  dollars,  two  cents, 2 

For  a  sum  exceeding  one  hundred  dollars,  five  cents, 5 

Certificate  of  any  other  description  than  those  specified,  five  cents, .  5 

Charter-party.  —  Contract  or  agreement  for  the  charter  of  any  ship 
or  vessel,  or  steamer,  or  any  letter,  memorandum,  or  other  writing 
between  the  captain,  master,  or  owner,  or  person  acting  as  agent 
of  any  ship  or  vessel,  or  steamer,  and  any  other  person  or  persons 
for  or  relating  to  the  charter  of  such  ship  or  vessel,  or  steamer,  or 
any  renewal  or  transfer  thereof,  if  the  registered  tonnage  of  such 
ship  or  vessel,  or  steamer,  does  not  exceed  one  hundred  and  fifty 
tons,  one  dollar, 1  00 

Exceeding  one  hundred  and  fifty  tons,  and  not  exceeding  three  hun- 
dred tons,  three  dollars, 3  00 

Exceeding  three  hundred  tons,  and  not  exceeding  six  hundred  tons, 

five  dollars, 5  00 

Exceeding  six  hundred  tons,  ten  dollars, 10  00 

Contract.  —  Broker's  note,  or  memorandum  of  sale  of  any  goods  or 
merchandise,  stocks,  bonds,  exchange,  notes  of  hand,  real  estate, 
or  property  of  any  kind  or  description  issued  by  brokers  or  per- 
sons acting  as  such,  for  each  note  or  memorandum  of  sale,  ten 
cents," ' 10 

Conveyance.  —  Deed,  instrument,  or  writing,  whereby  any  lands, 
tenements,  or  other  realty  sold  shall  be  granted,  assigned,  trans- 
ferred, or  otherwise  conveyed  to,  or  vested  in,  the  purchaser  or 
purchasers,  or  any  other  person  or  persons  by  his,  her,  or  their 
direction,  when  the  consideration  or  value  does  not  exceed  five 
hundred  dollars,  fifty  cents, 50 

When  the  consideration  exceeds  five  hundred  dollars  and  does  not 

exceed  one  thousand  dollars,  one  dollar, 1  00 

And  for  every  additional  five  hundred  dollars,  or  fractional  part 

thereof,  in  excess  of  one  thousand  dollars,  fifty  cents, 50 

Entry  of  any  goods,  wares  or  merchandise  at  any  custom  house, 
either  for  consumption  or  warehousing,  not  exceeding  one  hun- 
dred dollars  in  value,  twenty-five  cents, 25 

Exceeding  one  hundred  dollars,  and  not  exceeding  five  hundred  dol- 
lars in  value,  fifty  cents, _ 50 

Exceeding  five  hundred  dollars  in  value,  one  dollar, 1  00 

(a)  Amended,  Vol.  2,  1206. 
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Duty. 
Entry  for  the  withdrawal  of  any  goods  or  merchandise  from  bonded 

warehouse,  fifty  cents, &0 

Gaugers'  returns,  if  for  a  quantity  not  exceeding  five  hundred  gal- 
lons gross,  ten  cents, 10 

Exceeding  five  hundred  gallons  gross,  twenty-five  cents, 25 

Insurance  (Life).  —  Policy  of  insurance,  or  other  instrument  by  what- 
ever name  the  same  shall  be  called,  whereby  any  insurance  shall 
be  made  upon  any  life  or  lives  — 

When  the  amount  insured  shall  not  exceed  one  thousand  dollars, 
twenty-five  cents, 25 

Exceeding  one  thousand  dollars  and  not  exceeding  five  thousand 

dollars,  fifty  cents, 50 

Exceeding  five  thousand  dollars,  one  dollar, $1  00 

Insurance  (Marine,  Inland,  and  Fire).  —  Each  policy  of  insurance  or 
other  instrument,  by  whatever  name  the  same  shall  be  called,  by 
which  insurance  shall  be  made  or  renewed  upon  property  of  any 
description,  whether  against  perils  by  the  sea  or  by  fire,  or  other 
peril  of  any  kind,  made  by  any  insurance  company  or  its  agents, 
or  by  any  other  company  or  person,  the  premium  upon  which  does 
not  exceed  ten  dollars,  ten  cents, 10 

Exceeding  ten  and  not  exceeding  fifty  dollars,  twenty-five  cents, ...  25 

Exceeding  fifty  dollars,  fifty  cents, 50 

Lease,  agreement,  memorandum,  or  contract  for  the  hire,  use  or  rent 
of  any  land,  tenement,  or  portion  thereof,  where  the  rent  or  rental 
value  is  three  hundred  dollars  per  annum  or  less,  fifty  cents,. ...  50 

Where  the  rent  or  rental  value  exceeds  the  sum  of  three  hundred 
dollars  per  annum,  for  each  additional  two  hundred  dollars  or  frac- 
tional parts  thereof  in  excess  of  three  hundred  dollars,  fifty  cents,         50 

Manifest  for  custom  house  entry  or  clearance  of  the  cargo  of  any 
ship,  vessel,  or  steamer  for  a  foreign  port  — 

If  the  registered  tonnage  of  such  ship,  vessel,  or  steamer  does  not 

exceed  three  hundred  tons,  one  dollar, 1  00 

Exceeding  three  hundred  tons,  and  not  exceeding  six  hundred  tons, 

three   dollars, 3  00 

Exceeding  six  hundred  tons,  five  dollars, 5  00 

Measurers'  returns,  if  for  a  quantity  not  exceeding  one  thousand 

bushels,  ten  cents, 10 

Exceeding  one  thousand  bushels,  twenty-five  cents, 25 

Mortgage  of  lands,  estate,  or  property,  real  or  personal,  heritable  or 
movable,  whatsoever,  where  the  same  shall  be  made  as  a  security 
for  the  payment  of  any  definite  and  certain  sum  of  money  lent  at 
the  time  or  previously  due  and  owing  or  forborne  to  be  paid,  being 
payable ;  also  any  conveyance  of  any  lands,  estate,  or  property 
whatsoever,  in  trust,  to  be  sold  or  otherwise  converted  into  money, 
which  shall  be  intended  only  as  security,  and  shall  be  redeemable 
before  the  sale  or  other  disposal  thereof,  either  by  express  stipu- 
lation or  otherwise  ;  or  any  personal  bond  given  as  security  for  the 
payment  of  any  definite  or  certain  sum  of  money  exceeding  one 
hundred  dollars,  and  not  exceeding  five  hundred  dollars,  fifty  cents,         50 

Exceeding  five  hundred  dollars  and  not  exceeding  one  thousand  dol- 
lars, one  dollar, 1  00 

And  for  every  additional  five  hundred  dollars,  or  fractional  part 
thereof,  in  excess  of  one  thousand  dollars,  fifty  cents, 50 

Provided,  That  upon  each  and  every  assignment  or  transfer  of  a 
mortgage,  or  policy  of  insurance,  or  the  renewal  or  continuance 
of  any  agreement,  contract,  or  charter,  by  letter  or  otherwise,  a 
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Duty 
stamp  duty  shall  be  required  and  paid  equal  to  that  imposed 
on  the  original  instrument :  And  provided,  further,  That  upon 
each  and  every  assignment  of  any  lease  a  stamp  duty  shall  be  re- 
quired and  paid  equal  to  that  imposed  on  the  original  instrument, 
increased  by  a  stamp  duty  on  the  consideration  or  value  of  the 
assignment  equal  to  that  imposed  upon  the  conveyance  of  land 
for  similar  consideration  or  value." 

Passage  ticket,  by  any  vessel  from  a  port  in  the  United  States,  to  a 
foreign  port,  not  exceeding  thirty-five  dollars,  fifty  cents, 50 

Exceeding  thirty-five  dollars  and  not  exceeding  fifty  dollars,  one 

dollar, $1  00 

And  for  every  additional  fifty  dollars  or  fractional  part  thereof  in 

excess  of  fifty  dollars,  one  dollar, 1  00 

Power  of  attorney  for  the  sale  or  transfer  of  any  stock,  bonds,  or 
scrip,  or  for  the  collection  of  any  dividends  or  interest  thereon, 
twenty-five  cents, 26 

Power  of  attorney  or  proxy  for  voting  at  any  election  for  officers  of 
any  incoi'porated  company  or  society,  except  religious,  charitable 
or  literary  societies  or  public  cemeteries,  ten  cents, 10 

Power  of  attorney  to  receive  or  collect  rent,  twenty-five  cents, 25 

Power  of  attorney  to  sell  and  convey  real  estate,  or  to  rent  or  lease 

the  same,  one  dollar, 1  00 

Power  of  attorney  for  any  other  purpose,  fifty  cents, 50 

Probate  of  will,  or  letters  of  administration :  Where  the  estate  and 
effects  for  or  in  respect  of  which  such  probate  or  letters  of  admin- 
istration applied  for  shall  be  sworn  or  declared  not  to  exceed  the 
value  of  two  thousand  dollars,  one  dollar, 1  00 

Exceeding  two  thousand  dollars,  for  every  additional  thousand  dol- 
lars, or  fractional  part  thereof  in  excess  of  two  thousand  dollars, 
fifty  cents, 60 

Protest. — Upon  the  protest  of  every  note,  bill  of  exchange,  accept- 
ance, check  or  draft,  or  any  mai'ine  protest,  whether  protested  by 
a  notary  public  or  by  any  other  officer  who  may  be  authorized  by 
the  law  of  any  state  or  states  to  make  such  protests,  twenty-five 
cents, 25 

Receipts  for  the  payment  of  any  sum  of  money,  or  for  the  payment 
of  any  debt  due,  exceeding  twenty  dollars,  not  being  for  the  satis- 
faction of  any  mortgage  or  judgment  or  decree  of  any  court,  and 
a  receipt  for  the  delivery  of  any  property  except  receipts  issued 
by  any  persons,  firms,  or  companies  doing  business  as  an  express 
or  express  company  on  the  delivery  of  any  property  for  transpor- 
tation, two  cents.  Provided,  That  when  two  or  more  persons 
shall  sign  the  same  receipt,  one  or  more  stamps,  equal  in  value  to 
the  several  stamps  required  by  this  act,  may  be  affixed  to  said  re- 
ceipt in  lieu  of  said  several  stamps,15 02 

Warehouse  receipt  for  property,  goods,  wares  or  merchandise,  not 
otherwise  provided  for  in  any  public  or  private  warehouse,  when 
the  property  or  goods  so  deposited  or  stored  shall  not  exceed  in 
value  five  hundred  dollars,  ten  cents, 10 

Exceeding  in  value  five  hundred  dollars  and  not  exceeding  one  thou- 
sand dollars,  twenty  cents, 20 

Exceeding  in  value  one  thousand  dollars,  for  every  additional  thou-  • 
sand  dollars,  ten  cents, 10 

Warehouse  receipt  for  any  goods,  merchandise  or  property  of  any 
kind,  not  otherwise  provided  for,  held  on  storage  in  any  public  or 

private  warehouse  or  yard,  twenty-five  cents, 25 

(a.  b.)  Amended,  Vol.  2,  1206. 
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Puty. 

Weighers'  returns,  if  for  a  weight  not  exceeding  five  thousand  pounds, 

ten  cents, 10 

Exceeding  five  thousand  pounds,  twenty-five  cents, 15 

Legal  documents:  Writ,  or  other  original  process  by  which  any 
suit  is  commenced  in  any  court  of  record,  either  of  law  or  equity, 
fifty  cents, 50 

Where  the  amount  claimed  in  a  writ,  issued  by  a  court  not  of  record 

is  one  hundred  dollars  or  over,  fifty  cents, 50 

Upon  every  confession  of  judgment,  or  cognovit,  for  one  hundred 
dollars  or  over  (except  in  those  cases  where  the  tax  for  the  writ 
of  a  commencement  of  suit  has  been  paid),  fifty  cents, 50 

Writs  or  other  processes  on  appeals  from  justices'  courts  or  other 

courts  of  inferior  jurisdiction  to  a  court  of  record,  fifty  cents,. . .  50 

Warrant  of  distress,  when  the  amount  of  rent  claimed  does  not  ex- 
ceed one  hundred  dollars,  twenty-five  cents, , 25 

When  the  amount  claimed  exceeds  one  hundred  dollars,  fifty  cents,         50 

Provided,  That  no  writ,  summons,  or  other  process  issued  by  and 
returnable  to  a  justice  of  the  peace,  except  as  hereinbefore  pro- 
vided, or  by  any  police  or  municipal  court  having  no  larger  juris- 
diction as  to  the  amount  of  damages  it  may  render  than  a  justice 
of  the  peace  in  the  same  state,  or  issued  in  any  criminal  or 
other  suits  commenced  by  the  United  States  or  any  state,  shall  be 
subject  to  the  payment  of  stamp  duties ;  and  provided,  further, 
That  the  stamp  duties  imposed  by  the  foregoing  Schedule  B  on 
manifests,  bills  of  lading,  and  passage  tickets,  shall  not  apply  to 
steamboats  or  other  vessels  plying  between  ports  of  the  United 
States  and  ports  in  British  North  America. 

Affidavits  in  suits  or  legal  proceedings  shall  be  exempt  from  stamp 
duty. 

SCHEDULE  0. 

MEDICINES   OR   PREPARATIONS. 

For  and  upon  every  packet,  box,  bottle,  pot,  phial,  or  other  enclo- 
sure, containing  any  pills,  powders,  tinctures,  troches,  lozenges, 
sirups,  cordials,  bitters,  anodynes.,  tonics,  plasters,  liniments, 
salves,  ointments,  pastes,  drops,  waters,  essences,  spirits,  oils,  or 
other  medicinal  preparations  or  compositioril  whatsoever,  made 
and  sold,  or  removed  for  consumption  and  sale,  by  any  person  or 
persons  whatever,  wherein  the  person  making  or  preparing  the 
same  has  or  claims  to  have  any  private  formula  or  occult  secret 
or  art  for  the  making  or  preparing  the  same,  or  has  or  claims  to 
have  any  exclusive  right  or  title  to  the  making  or  preparing  the 
same,  or  which  are  prepared,  uttered,  vended,  or  exposed  for  sale 
under  any  letters  patent,  or  held  out  or  recommended  to  the  pub- 
lic by  the  makers,  venders  or  proprietors  thereof,  as  proprietary 
medicines,  or  as  remedies  or  specifics  for  any  disease,  diseases,  or 
affections  whatever,  affecting  the  human  or  animal  body,  as  fol- 
lows :  where  such  packet,  box,  bottle,  pot,  phial,  or  other  enclo- 
sure, with  its  contents,  shall  not  exceed,  at  retail  price  or  value, 
the  sum  of  twenty -five  cents,  one  cent, ] 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  enclosure,  with 
its  contents,  shall  exceed  the  retail  price  or  value  of  twenty-five 
cents,  and  not  exceed  the  retail  price  or  value  of  fifty  cents,  two 
cents,    2 
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Where  such  packet,  box,  bottle,  pot,  phial,  or  other  enclosure,  with 
its  contents,  shall  exceed  the  retail  price  or  value  of  fifty  cents, 
and  shall  not  exceed  the  retail  price  or  value  of  seventy-five  cents, 
three  cents, ' 3 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  enclosure,  with 
its  contents,  shall  exceed  the  retail  price  or  value  of  seventy-five 
cents,  and  shall  not  exceed  the  retail  price  or  value  of  one  dollar, 
four  cents, 4 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  enclosure,  with 
its  contents,  shall  exceed  the  retail  price  or  value  of  one  dollar, 
for  each  and  every  fifty  cents  or  fractional  part  thereof  over  and 
above  the  one  dollar,  as  before  mentioned,  an  additional  two 
cents,    • 2 

Perfumery,  Cosmetics,  Photographs,  Matches  and  Cards.  —  For  and 
upon  every  packet,  box,  bottle,  pot,  phial,  or  other  enclosure,  con- 
taining any  essence,  extract,  toilet  water,  cosmetic,  hair  oil, 
pomade,  hair  dressing,  hair  restorative,  hair  dye,  tooth  wash,  den- 
tifrice, tooth  paste,  aromatic  cachous,  or  any  similar  articles,  by 
whatsoever  name  the  same  heretofore  have  been,  now  are  or  may 
hereafter  be  called,  known  or  distinguished,  used  or  applied,  or  to 
be  used  or  applied  as  perfumes  or  applications  to  the  hair,  mouth 
or  skin,  made,  prepared  and  sold  or  removed  for  consumption  and 
sale  in  the  United  States,  where  such  packet,  box,  bottle,  pot, 
phial,  or  other  enclosure,  with  its  contents,  shall  not  exceed  at  the 
retail  price  or  value  the  sum  of  twenty-five  cents,  one  cent, 1 

Where  such  packet,  box,  bottle,  pot,  phkil,  or  other  enclosure,  with 
its  contents,  shall  exceed  the  retail  price  or  value  of  twenty-five 
cents,  and  shall  not  exceed  the  retail  price  or  value  of  fifty  cents, 
two  cents, 2 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  enclosure,  with 
its  contents,  shall  exceed  the  retail  price  or  value  of  fifty  cents, 
and  shall  not  exceed  the  retail  price  or  value  of  seventy-five  cents, 
three  cents, 3 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  enclosure,  with 
its  contents,  shall  exceed  the  retail  price  or  value  of  seventy-five 
cents,  and  shall  not  exceed  the  retail  price  or  value  of  one  dollar, 
four  cents, 4 

Where  such  packet,  box,  bottle,  pot,  phial,  or  other  enclosure,  with 
its  contents,  shall  exceed  the  retail  price  or  value  of  one  dollar, 
for  each  and  every  fifty  cents,  or  fractional  part  thereof,  over  and 
above  the  one  dollar,  as  before  mentioned,  an  additional  two  cents,  2 

Friction  matches,  or  lucifer  matches,  or  other  articles  made  in  part 
of  wood,  and  used  for  like  purposes,  in  parcels  or  packages  con- 
taining one  hundred  matches  or  less,  for  each  parcel  or  package, 
one  cent, 1 

When  in  parcels  or  packages  containing  more  than  one  hundred  and 
not  more  than  two  hundred  matches,  for  each  parcel  or  package, 
two  cents, 2 

And  for  every  additional  one  hundred  matches  or  fractional  part 

thereof,  one  cent, 1 

For  all  cigar  lights  and  wax  tapers  double  the  rates  herein  imposed 
upon  friction  or  lucifer  matches  :  Provided,  That  the  stamp  duties 
herein  provided  for  on  friction  or  lucifer  matches  made  in  part  of 
wood,  or  cigar  lights  or  wax  tapers,  shall  not  be  imposed  until 
the  first  day  of  September,  eighteen  hundred  and  sixty-four ;  but 
until  that  time  the  tax  shall  be  assessed  and  collected  as  hereto- 
Wait         139 
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fore,  and  on  and  after  said  first  day  of  September,  every  package 
or  parcel  sold  by  any  person,  firm,  company  or  corporation,  shall 
be  stamped  as  herein  required. 

Photographs,  ambrotypes,  daguerreotypes  or  any  sun  picture*,  ex- 
cept as  hereinbefore  provided,  upon  each  and  every  picture  of 
which  the  retail  price  shall  not  exceed  twenty-five  cents,  two 
cents, :  •  •  2 

Exceeding  the  retail  price  of  twenty-five  cents,  and  not  exceeding 

the  sum  of  fifty  cents,  three  cents, " 

Exceeding  the  retail  price  of  fifty  cents,  and  not  exceeding  one  dol- 
lar, five   cents, 6 

Exceeding  the  retail  price  of  one  dollar,  for  every  additional  dollar 

or  fractional  part  thereof,  five  cents, " 

Playing  cards.3— For  and  upon  every  pack  of  whatever  number, 

when  the  price  per  pack  does  not  exceed  eighteen  cents,  two  cents,  2 

Exceeding  the  price  of  eighteen  cents,  and  not  exceeding  twenty- 
five  cents  per  pack,  four  cents, 4 

Exceeding  the  price  of  twenty-five,  and  not  exceeding  fifty  cents 

per  pack,  ten  cents, 10 

Exceeding  the  price  of  fifty  cents,  and  not  exceeding  one  dollar  per 

pack,  fifteen  cents, 15 

Exceeding  the  price  of  one  dollar,  for  every  additional  fifty  cents  or 

fractional  part  thereof,  in  excess  of  one  dollar,  five  cents, 5 

Object  of  law.~\  The  statute  declares  explicitly  the  object  in 
view  in  enacting  it.  It  was  designed  to  "  provide  internal  reve- 
nue to  support  the  government,  to  pay  interest  on  the  public 
debt,  and  for  other  purposes." 

Stamp  duties  must  be  paid.]  The  statute  is  imperative  that  the 
stamp  duties  imposed  by  this  act  shall  be  paid ;  and  that  the  sum 
to  be  paid  is  determined  by  the  act,  and  the  schedules  referred 
to.  Ante,  1090,  §  151.      . 

Effect  of  omission  to  use  stamp.']  One  of  the  effects  of  an  inten- 
tional omission  to  use  a  proper  stamp  is  to  render  the  offending 
party  liable  to  a  large  penalty.  Ante,  1093,  §  158.  Besides  this, 
the  paper,  instrument,  contract,  or  writing  will  be  utterly  void. 
lb.  And  if  it  is  an  instrument  which  ought  to  be  recorded,  the 
clerks  are  prohibited  from  recording  it.  Ante,  1090,  §  152.  The 
practical  effect  of  these  sections  will  be  to  defeat  any  action  that 
may  be  attempted  to  be  maintained  upon  any  such  unstamped 
agreement,  paper  or  instrument,  unless  the  collector  shall 
subsequently  permit  a  stamp  to  be  affixed,  upon  the  payment 
of  a  penalty  of  $50.  Ante,  1093,  §  158. 

Kind  of  stamp  used.]  The  law  has  provided  an  appropriate 
stamp  for  every  case  in  which  its  employment  is  required.  But 
parties  are  not  compelled  to  use  the  particular  kind  of  stamp 
designated,  since  any  other  stamp  of  equal  value  is  equally  valid, 
with  a  single  exception.  Ante,  1091,  §  153. 

The  provisions  of  the  section  last  cited  do  not  extend  to  stamps 
required  on  proprietary  articles,  or  articles  enumerated  in  Sche- 
dule 0.  lb. 

(a)  Amended,  Vol.  2,  1206. 
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Forging  or  misusing  stamps.]  Forging  and  counterfeiting  stamps 
is  made  a  felony.  Ante,  1091,  §  155. 

Unlawfully  removing  or  effacing  stamps,  or  using  them  a  sec- 
ond time,  or  selling  or  using  restored  stamps,  are  punished 
severely.  lb. 

Canceling  stamps.']  The  mode  of  canceling  stamps,  and  the 
effect  of  an  omission,  is  declared,  ante,  1092,  $  156,  157.  The 
statute  is  so  explicit  that  no  comment  is  necessary. 

Exemptions.]  The  papers,  documents  and  instruments  exempt 
from  stamp  duties  are  mentioned.  Ante,  1091,  §  154;  ante,  1094, 
§  160.  Collectors  may  stamp  exempt  instruments.  Ante,  1095, 
§162. 

Sale  of  stamps.]  The  law  provides  for  the  sale  of  stamps.  Ante, 
1094,  §  161;  ante,  1099,  §  170. 

Instruments  issued  before  act  took  effect.]  Provision  is  made  for 
the  stamping  of  such  instruments  as  were  signed  or  issued 
before  the  present  law  was  enacted.  Ante,  1096,  f  163. 

Penalty  for  selling  articles  ivithout  stamps.]  The  penalties  foi 
selling  articles  without  a  proper  stamp,  or  for  removing  stamps 
fraudulently,  are  provided  for  bv  §§  165,  166,  167,  168,  169. 
Ante,  1096  to  1099. 

Written  contracts,  instruments,  Sec]  Bills  and  notes  will  not  be 
noticed  here,  as  they  will  be  considered  separately  in  a  subse- 
quent place. 

Schedule  B,  ante,  1100,  enumerates  many  agreements,  contracts, 
or  instruments  by  name,  and  declares  the  amount  of  duty  pay- 
able on  each  of  them."  And  it  is  sufficient  to  say  generally  in 
relation  to  each  of  them,  that  the  amount  there  specified  is  the 
amount  of  duty  payable.  And  before  executing  or  accepting 
any  written  contract  or  instrument,  it  will  be  well  to  examine 
this  schedule,  so  as  to  be  certain  that  the  law  has  been  complied 
with.  By  adopting  this  method,  all  liability  to  a  penalty  may  be 
avoided;  and,  what  is  sometimes  still  more  important,  all  danger 
of  loss  from  an  invalid  instrument  may  be  prevented.  If  this 
schedule  prescribes  a  particular  amount  of  stamp  duty,  that  sum 
must  be  paid.  But,  if  there  is  no  particular  mention  made  of  an 
instrument  which  a  party  executes  or  accepts,  there  may  still  be 
a  stamp  duty  payable,  and  its  amount  may  be  certain.  If  the 
agreement  or  contract  is  not  one  of  those  specified  in  the  schedule, 
there  is  still  a  stamp  duty  payable.  See  commencement  of 
Schedule  B.  Ante,  1100. 

There  are  some  agreements  which  must  be  reduced  to  writing, 
because  the  statute  requires  it.  In  such  cases,  the  agreement,  if 
verbal,  would  be  void,  by  the  ordinary  statutes.  But  if  it  is 
reduced  to  writing,  and  that  statute  complied  with,  the  agree- 
ment will  still  be  invalid,  if  a  proper  stamp  is  not  affixed  to  it. 
The  importance  of  affixing  a  proper  stamp  in  such  cases  will 
vary  in  degree,  according  to  the  interests  involved.  But,  the 
fact  that  all  remedy  upon  the  agreement  or  instrument  may  be 
lost,  for  want  of  a  proper  stamp,  will  be  sufficient  to  inculcate 

(a)  Notes  540,  541. 
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due  care  and  caution.  The  stamp  act  does  not  require  any  agree- 
ment to  be  reduced  to  writing,  which  was  not  before  required  to 
be  in  writing.  And,  where  no  general  statute,  like  the  statute 
of  frauds,  nor  any  special  statute,  requires  a  writing,  a  verbal 
agreement  will  be  valid.  And  if  parties  choose,  they  may  evade 
the  payment  of  a  stamp  duty,  by  relying  upon  a  mere  verbal 
agreement. 

It  is  very  questionable,  however,  whether  this  will  not  be  the 
most  expensive  mode  in  the  final  result ;  though  of  this  matter, 
each  will  judge  for  himself,  and  assume  such  risks  as  he  deems 
advisable. 

There  are  some  cases  in  which  a  party  does  not  lose  all  remedy, 
even  though  the  particular  contract  is  void  for  want  of  a  stamp. 
An  agreement  in  relation  to  the  performance  of  personal  services 
will  be  void  if  not  properly  stamped.  But  this  will  not  prevent 
the  person  who  rendered  the  services,  from  recovering  their  fair 
value  upon  a  quantum  meruit.  Alves  v.  Hodgson,  7  Term,  241. 

Bills,  notes,  checks,  &c]  These  instruments  are  in  such  common 
use  that  there  will  be  few  if  any  persons  who  do  not  understand 
the  importance  of  having  them  properly  stamped.  The  principal 
questions  which  will  perplex  ordinary  persons  will  be  to  determine 
the  nature  and  character  of  the  instrument,  where  it  is  not  in  the 
usual  form  of  a  bill,  note,  or  check.  To  determine  what  is  a  nego- 
tiable bill,  or  note,  or  check,  the  reader  may  consult  a  preceding 
part  of  this  work.  Ante,  386  to  411. 

If  a  bill  or  note  is  not  admissible  in  evidence,  on  account  of 
the  omission  to  affix  a  proper  stamp,  this  will  not  operate  'so  as 
to  destroy  the  original  consideration ;  and  a  recovery  of  that  may 
be  permitted,  under  the  common  counts.  Brown  v.  Watts,  1  Taunt., 
353  ;  Tyte  v.  Jones,  1  Bast,  58,  note. 

Legal  documents^  In  actions  commenced  in  any  court  of  record, 
there  must  be  a  revenue  stamp  of  the  value  of  fifty  cents.  Ante, 
1104,  Schedule  B ;  ante,  1090,  §  151.  A  summons  in  an  action  in 
a  court  of  record,  must  be  properly  stamped,  or  it  will  be  set  aside 
on  motion.  German  LiederTcranz  v.  ScJiiemann,  25  How.,  388.  A 
subsequent  affixing  of  a  proper  stamp  will  not  cure  the  defect.  It. 

In  Walton  v.  Bryentli,  24  How.,  357,  it  was  held,  by  Baunaud, 
J.,  at  special  term,  that  the  law  requiring  such  stamps  upon  the 
process  of  state  courts,  is  illegal  and  unconstitutional.  This 
decision,  however,  is  directly  opposed  to  the  case  just  cited  from 
25  How.,  388.  And  the  only  prudent  course  will  be  to  regard  the 
law  as  a  valid  one,  until  it  shall  have  been  held  invalid  by  a 
decision  at  general  term  of  the  supreme  court,  or  by  the  court  of 
appeals,  or  by  the  United  States  courts. 

Justices'  courts  process.]  Where  the  plaintiff,  in  an  action  in  a 
justice's  court,  claims,  in  the  process,  to  recover  one  hundred 
dollars  or  more,  there  must  be  a  revenue  stamp  of  the  value  of 
fifty  cents  affixed.  Ante,  1104,  Schedule  B  ;  ante,  1090,  §  151.  It 
does  not  matter  what  kind  of  process  is  employed  for  the  com- 
mencement of  the  action.     If  the  amount  claimed  in  such  process 
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is  $100,  or  upwards,  such  stamp  must  be  affixed.  A  summons, 
whether  a  long  or  a  short  one  ;  an  attachment,  whether  long  or 
short ;  a  civil  warrant,  or  a  replevin  summons,  each  requires  such 
stamp,  if  the  amount  is  large  enough  to  make  it  necessary. 

The  proper  course  for  the  justice,  in  such  cases,  is  to  require 
the  affixing  and  canceling  of  the  stamp,  before  issuing  the  process. 
By  pursuing  this  practice,  all  questions  as  to  the  validity  of  the 
process  will  be  avoided ;  and  so,  too,  there  will  not  be  any  dan- 
ger of  incurring  a  penalty  under  the  statute  for  improperly  issu-  ■ 
ing  unstamped  process.  Ante,  1093,  §  158. 

It  is  not  necessary  that  a  copy  of  the  process,  when  one  is 
served,  should  state  or  show  that  the  original  was  properly 
stamped.  Watson  v.  Morton,  27  How.,  294,  reversing  8.  C,  26 
How.,  383. 

Confession  of  judgments.]  If  the  process  by  which  an  action  has 
been  commenced  has  been  properly  stamped,  no  additional  sum 
need  be  paid  on  a  subsequent  confession  of  judgment  by  the 
defendant.  Ante,  1104,  Schedule  B. 

But  in  all  other  cases,  where  there  is  a  confession  of  judgment 
for  $100  or  over,  there  must  be  a  fifty  cent  revenue  stamp  affixed 
to  the  confession,  or  the  judgment  will  be  void.  lb.;  and  ante, 
1090,  §  151 ;  and  ante,  1093,  §  158. 

Notice  of  appeal.]  A  notice  of  appeal  from  a  judgment  rendered 
by  a  justice  of  the  peace  requires  a  revenue  stamp  of  the  value  of 
fifty  cents,  when  the  appeal  is  to  the  county  court,  or  other  ap- 
pellate court.  Ante,  1104,  Schedule  B.a 

In  "the  case  of  Wliitley  v.  Leeds,  27  How.,  378,  decided  by  the 
New  York  Com.  Pleas,  it  was  held  that  the  court  had  power  to 
permit  a  stamp  to  be  affixed  and  canceled  in  open  court,  if  there 
was  an  innocent  and  accident?1  emission  to  affix  it  before  the 
service.  The  court  decided  uAe  case  on  the  ground  that  the 
omission  was  one  which  may  be  relieved  against  in  a  proper 
case.  But,  with  the  highest  respect  for  the  judges  who  pro- 
nounced that  judgment,  it  seems  to  me  that  it  is  entirely  erro- 
neous in  principle. 

.  If  the  question  were  one  of  mere  practice  under  the  state  laws, 
then  the  decision  is  in  accordance  with  well  settled  principles. 
But,  in  this  case,  the  act  of  congress  declares  that  if  any  such 
process  is  issued  without  a  proper  stamp,  it  shall  be  "deemed 
invalid  and  of  no  effect."  Ante,  1093,  §  158. 

If  a  state  court  can  thus  disregard  the  law  in  one  particular, 
why  may  they  not  do  so  in  all  ?  If  they  can  thus  allow  a  notice 
of  appeal  to  be  stamped  in  open  court,  why  not  do  the  same 
with  a  bill,  or  note,  or  other  written  instrument?  And  if  it  can- 
not be  lawfully  done  in  all  such  instances,  it  is  difficult  to  see 
how  it  can  be  done  at  all. 

There  may  be  instances  in  which  the  process  may  be  void  for 
want  of  a  stamp,  and  yet  the  judgment  be  valid.  If  the  process 
is  void,  but  the  parties  voluntarily  join  issue  in  actions  in  jus- 
tice's court,  the  judgment  will  be  valid.  Vol.  II,  18,  19,  54,  55 

(a)  Note  541,  Vol.  2,  186,  Note  (a) 
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But  the  fact  that  the  judgment  is  valid  would  not  be  any  defense 
to  an  action  for  the  penalty.  Ante,  1093,  §  158. 

And,  in  attachment  actions,  if  the  attachment  is  void,  or  if  its 
service  is  irregular  and  void,  consent  will  merely  confer  jurisdic- 
tion of  the  person  but  not  over  the  property.  Vol.  II,  174.  And 
in  replevin  actions,  as  well  as  those  commenced  by  civil  warrant, 
it  is  difficult  to  see  how  the  court  could  acquire  jurisdiction  by 
virtue  of  process  which  is  void  for  want  of  a  proper  stamp. 

The  defect  ought  to  be  pointed  out  on  the  return  day  of  the 
process,  and  this  will  generally  be  done,  since  defendants  will 
usually  be  willing  to  avail  themselves  of  the  first  opportunity  to 
defeat  the  action.  But  the  objection  is  one  which  may  be  raised 
at  any  time  before  the  justice,  or  on  an  appeal.  It  is  not  a  ques- 
tion of  mere  practice,  but  a  case  in  which  the  statute  declares  that 
the  process  shall  be  invalid  and  of  no  effect.  Ante,  1093,  §  158. 

SECTION  XXIX. 

LICENSES. 

The  law  requiring  a  license  to  authorize  the  carrying  on  of 
business,  trades  or  professions,  is  one  of  much  importance  to  all 
persons  who  may  be  affected  by  its  provisions. 

The  act  now  in  force  is  the  same  as  that  relating  to  stamps. 
Ante,  1090.  The  following  sections  are  taken  from  the  act  of 
Congress :" 

LICENSES. 

Trades  and  occupations  to  be  licensed.']  §  71.  And  be  it  further 
enacted,  That  no  person,  firm,  company,  or  corporation  shall  be 
engaged  in,  prosecute,  or  carry  on  any  trade,  business,  or  profes- 
sion, hereinafter  mentioned  and  described,  until  he  or  they  shall 
have  obtained  a  license  therefor  in  the  manner  hereinafter  pro- 
vided. 

Requirements  to  obtain  license.']  §  72.  And  be  it  further  enacted, 
That  every  person,  firm,  company  or  corporation  required  by  this 
act  to  obtain  a  license  to  engage  in  any  trade,  business  or  pro- 
fession, for  which  a  license  is  required  by  law,  shall  register  with 
the  assistant  assessor  of  the  assessment  district  in  which  he  shall 
design  to  carry  on  such  trade,  business,  or  profession,  first,  his  or 
their  name  or  style,  and  in  case  of  a  firm  or  company,  the  names 
of  the  several  persons  constituting  such  firm  or  company,  and 
their  places  of  residence ;  second,  the  trade,  business,  or  profession 
for  which  a  license  is  desired ;  third,  the  place  where  such  trade, 
business,  or  profession  is  to  be  carried  on ;  fourth,  if  a  rectifier, 
the  number  of  barrels  he  designs  to  rectify;  if  a  peddler,  whether 
he  designs  to  travel  on  foot,  or  with  one,  two,  or  more  horses  •  if 
an  innkeeper,  the  yearly  rental  value  of  the  house  and  property 
to  be  occupied  for  said  purpose ;  if  not  rented  the  assistant  asses- 
sor shall  value  the  same.  All  of  which  facts  shall  be  returned 
duly  certified  by  such  assistant  assessor,  both  to  the  assessor  and 
collector  of  the  district;  and  thereupon,  upon  payment  to  the 
collector  or  deputy  collector  of  the  district  the  amount  as  herein- 

(a)  Amenclecl,  Vol.  2,  1206.     Note  at  bottom  of  page. 
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after  provided,  such  collector  or  deputy  collector  shall  make  out 
and  deliver  a  license  for  such  trade,  business  or  profession. 

Penalty  for  not  talcing  out  a  license.']  §  73.  And  oe  it  further 
enacted,  That  if  any  person  or  persons  shall  exercise  or  carry  on 
any  trade,  business  or  profession,  or  do  any  act  hereinafter  men- 
tioned, for  the  exercising,  carrying  on,  or  doing  of  which  trade, 
business,  or  profession,  a  license  is  required  by  this  act,  without 
taking  out  such  license  as  in  that  behalf  required,  he,  she,  or  they 
shall,  for  every  such  offense,  besides  being  liable  to  the  payment 
of  the  tax,  be  subject  to  imprisonment  for  a  term  not  exceeding 
two  years,  or  a  fine  not  exceeding  five  hundred  dollars,  or  both, 
one  moiety  of  such  fine  to  the  use  of  the  United  States,  the  other 
moiety  to  the  use  of  the  person  who  shall  first  give  information 
of  the  fact  whereby  said  forfeiture  was  incurred. 

Conditions  of  license.]  §  74.  And  oe  it  further  enacted,  That  in 
every  license  to  be  taken  out  under  or  by  authority  of  this  act 
shall  be  contained  and  set  forth  the  purpose,  trade,  business,  or 
profession,  for  which  such  license  is  granted,  and  the  name  and 
place  of  abode  of  the  person  or  persons  taking  out  the  same  ;  if 
for  a  rectifier,  the  quantity  of  spirits  authorized  to  be  rectified ; 
if  by  a  peddler,  whether  authorized  to  travel  on  foot,  or  with  one, 
or  two,  or  more  horses,  the  time  for  which  such  license  is  to  run, 
and  the  date  or  time  of  granting  such  license,  and  (except  in  the 
case  of  auctioneers  and  peddlers)  the  place  at  which  the  trade, 
business,  or  profession  for  which  such  license  is  granted  shall  be 
carried  on :  Provided,  That  a  license  granted  under  this  act  shall 
not  authorize  the  person  or  persons  (except  lawyers,  physicians, 
surgeons,  dentists,  cattle  brokers,  horse  dealers,  and  auctioneers), 
or  firm,  company,  or  corporation  mentioned  therein,  to  exercise 
or  carry  on  the  trade,  business,  or  profession,  specified  in  such 
license  in  any  other  place  than  that  mentioned  therein,  or  other- 
wise provided ;  but  nothing  herein  contained  shall  prohibit  the 
storage  of  goods,  wares,  or  merchandise  in  other  places  than  the 
place  of  business,  nor  the  sale  by  manufacturers  or  producers  of 
their  own  goods,  wares,  and  merchandise,  at  the  place  of  pro- 
duction or  manufacture,  or  at  their  principal  office  or  place. of 
business,  Provided,  ~Ro  goods,  wares,  or  merchandise,  shall  be 
kept  for  sale  at  said  office.  And  every  person  exercising  or  carry- 
ing on  any  trade,  business,  or  profession,  or  doing  any  act  for 
which  a  license  is  required,  shall,  on  demand  of  any  officer  of 
internal  revenue,  produce  such  license,  and  unless  he  shall  do  so 
may  be  taken  and  deemed  to  have  no  license.  And  in  case  any 
peddler  shall  refuse  to  produce  his  or  her  license  when  demanded 
by  any  officer  of  internal  revenue,  said  officer  may  seize  the  horse, 
wagon,  and  contents  or  pack,  bundle,  or  basket  of  any  person  so 
refusing,  and  the  assessor  of  the  district  in  which  the'  seizure  has 
occurred  may,  on  ten  days'  notice,  published  in  any  newspaper 
in  the  district,  or  served  personally  on  the  peddler,  or  at  his 
dwelling-house,  require  such  peddler  to  show  cause,  if  any  he 
has,  why  the  horses  wagon,  and  contents,  pack,  bundle,  or  basi 
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ket  so  seized,  shall  not  be  forfeited ;  and  in  case  no  sufficient 
cause  is  shown,  the  assessor  may  direct  a  forfeiture,  and  issue  an 
order  to  the  collector  or  to  any  deputy  collector  of  the  district  for 
the  sale  of  the  property  so  forfeited ;  and  one-half  of  the  same, 
after  payment  of  the  expenses  of  the  proceedings,  shall  be  paid 
to  the  officer  making  the  seizure,  and  the  other  half  thereof  to 
the  collector  for  the  use  of  the  United  States.  And  all  licenses 
granted  after  the  first  day  of  May  in  any  year  shall  continue  in 
force  until  the  first  day  of  May  next  succeeding,  and  shall  be 
issued  upon  the  payment  of  a  ratable  proportion  of  the  whole 
amount  of  duty  imp'osed  for  such  license ;  and  each  license  so 
granted  shall  be  dated  on  the  first  day  of  the  month  in  which  the 
liability  therefore  accrued. 

Removals  authorized.  Licenses  may  be  transferred^  %  75.  And 
be  it  further  enacted,  That  upon  the  death  of  any  person  or  per- 
sons licensed  under  or  by  virtue  of  this  act,  or  upon  the  removal 
of  any  person  or  persons  from  the  house  or  premises  at  which  the 
trade,  business,  or  profession  mentioned  in  such  license  was 
authorized,  it  may  and  shall  be  lawful  for  the  collector  to  author- 
ize, by  indorsement  on  such  license,  or  otherwise,  as  the  commis- 
sioner of  internal  revenue  shall  direct,  the  person  or  persons  so 
removing,  as  aforesaid,  to  any  other  place,  to  carry  on  the  trade, 
business,  or  profession  specified  in  such  license,  at  the  place  to 
which  s^ich  person  may  have  removed,  or  the  executors  or  admin- 
istrators, or  the  wife  or  child  of  such  deceased  person,  or  the 
assignee  or  assigns  of  such  person  or  persons  so  removing  as 
aforesaid,  who  shall  be  possessed  of  and  occupy  the  house  or 
premises  before  used  for  such  purpose  as  aforesaid,  in  like  man- 
ner to  exercise  or  carry  on  the  same  trade,  business,  or  profession 
mentioned  in  such  license,  in  or  upon  the  same  house  or  premises 
at  which  said  person  or  persons  as  aforesaid,  deceased  or  remov 
ing  as  before  mentioned,  by  virtue  of  such  license,  before  exer- 
cised or  carried  on  such  trade,  business,  or  profession,  for  or 
during  the  residue  of  the  term  for  which  such  license  was  origi- 
nally granted,  without  taking  out  any  fresh  license  for  the  residue 
of  such  term,  until  the  expiration  thereof;  Provided  always,  That 
a  fresh  entry  of  the  premises  at  which  such  trade,  business,  or 
profession  shall  continue  to  be  exercised  or  carried  on,  as  afore- 
said, shall  thereupon  be  made  by  and  in  the  name  or  names  of 
the  person  or  persons  to  whom  such  authority,  as  aforesaid,  shall 
be  granted. 

License  to  be  taken  for  each  pursuit,  &c]  §  76.  And  be  it  further 
enacted,  That  in  every  case  where  more  than  one  of  the  pursuits, 
employments,  or  occupations,  hereinafter  described,  shall  be  pur- 
sued or  carried  on  in  the  same  place  by  the  same  person  at  the 
same  time,  except  as  therein  mentioned,  license  must  be  taken 
out  for  each,  according  to  the  rates  severally  prescribed :  Provided, 
That  in  cities  and  towns  having  a  less  population  than  six  thou- 
sand persons,  according  to  the  last  preceding  census,  one  license, 
if  so  applied  'for,  may  embrace  the  business  of  land  warrant 
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brokers,  claim  agents,  aud  real  estate  agents,  upon  payment  of 
the  highest  fee  for  licenses  applicable  to  either  one  of  said  pur- 
suits. 

Auctioneers  not  to  employ  other  persons,  nor  to  sell  at  private  sale.] 
$  77.  And  be  it  further  enacted,  That  no  auctioneer  shall  be 
authorized,  by  virtue  of  his  license  as  such  auctioneer,  to  employ 
any  other  person  to  act  as  auctioneer  in  his  behalf,  except  in  his 
own  store  or  warehouse,  or  in  his  presence,  or  by  virtue  of  said 
license  to  sell  any  goods  or  other  property  at  private  sale ;  and 
any  auctioneer  who  shall  sell  any  goods  or  commodities,  other- 
wise than  by  auction,  without  Laving  taken  out  a  license  for  that 
purpose,  shall  be  subject  and  liable  to  the  penalty  imposed  upon 
persons  dealing  in,  or  retailing,  trading,  or  selling  any  such  goods 
or  commodities  without  license;  notwithstanding  any  license 
granted,  as  aforesaid,  for  the  purpose  of  exercising  or  carrying  on 
the  trade  or  business  of  an  auctioneer  ;  and  where  such  goods  or 
commodities  are  the  property  of  any  person  or  persons  duly 
licensed  to  deal  in,  or  retail,  or  trade  in,  or  sell  the  same,  such 
person  or  persons  having  made  lawful  entry  of  his,  her,  or  their 
house  or  premises  for  such  purpose,  it  shall  and  may  be  lawful 
for  any  person  exercising  or  carrying  on  the  trade  or  business  of 
an  auctioneer,  being  duly  licensed  for  that  purpose,  to  sell  such 
goods  or  commodities  for  and  on  behalf  of  such  person  or  per- 
sons in  said  house  or  premises,  without  taking  out  a  separate 
license  for  such  sale.  The  provisions  of  this  section  shall  not 
apply  to  judicial  or  executive  officers  making  auction  sales  by 
virtue  of  any  judgment  or  decree  of  any  court,  nor  public  sales 
made  by  executors  and  administrators. 

No  license  to  authorize  a  trade,  &c,  prohibited  by  state  laws."] 
$  78.  And  be  it  further  enacted,  That  no  license  hereinbefore  pro- 
vided for  shall,  if  granted,  be  held  or  construed  to  exempt  any 
person  carrying  on  the  trade,  business,  or  profession,  specified  in 
said  license  from  any  penalty  or  punishment  provided  by  the 
laws  of  any  state  for  carrying  on  such  trade,  business,  or  profes- 
sion within  such  state,  or  in  any  manner  to  authorize  the  com- 
mencement or  continuance  of  such  trade,  business,  or  profession, 
contrary  to  the  laws  of  such  state,  or  in  places  prohibited  by 
municipal  law ,  nor  shall  any  such  license  be  held  or  construed 
to  prevent  or  prohibit  any  state  from  placing  a  duty  or  tax  for 
state  or  other  purposes  on  any  trade,  business,  or  profession,  for 
which  a  license  is  required  by  this  act ;  no[r]  shall  any  person 
carrying  on  any  trade,  business,  or  profession,  for  which  a  license 
is  required  by  this  act,  be  exempted  from  procuring  such  license, 
or  from  any  penalty  or  punishment  herein  provided,  by  or  in  con- 
sequence of  any  state  law  either  authorizing  or  prohibiting  such 
trade,  business,  or  profession. 

Business  to  be  done  at  place  named  in  license,  except  by  lawyers, 

and  others.']  §  79.  And  be  it  further  enacted,  That  there  shall  be 

paid  annually  for  each  license  granted,  the  sum  herein  stated 

respectively.     Any  number  of  persons,  except  lawyers,  convey- 

Wait         140 
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ancers,  claim  agents,  patent  agents,  physicians,  surgeons,  den- 
tists, cattle  brokers,  horse  dealers,  and  peddlers,  may  carry  on 
business  in  copartnership  at  the  place  specified  in  their  license, 
and  not  otherwise,  that  is  to  say : 

Bankers.  One.  Bankers  using  or  employing  capital  not  exceed- 
ing the  sum  of  fifty  thousand  dollars  shall  pay  one  hundred  dol- 
lars for  each  license  ;  when  using  or  employing  capital  exceeding 
fifty  thousand  dollars,  for  every  additional  thousand  dollars  in 
excess  of  fifty  thousand  dollars,  two  dollars.  Every  person,  firm, 
or  company,  and  every  incorporated  or  other  bank  having  a  place 
of  business  where  credits  are  opened  by  the  deposit  or  collection 
of  money  or  currency,  subject  to  be  paid  or  remitted  upon  draft, 
check,  or  order,  or  where  money  is  advanced  or  loaned  on  stocks, 
bonds,  bullion,  bills  of  exchange,  or  promissory  notes,  or  where 
stocks,  bonds,  bullion,  bills  of  exchange,  or  promissory  notes  are 
received  for  discount  or  sale,  shall  be  regarded  a  banker  under 
this  act:  Provided,  That  any  savings  bank  having  no  capital 
stock,  and  whose  business  is  confined  to  receiving  deposits  and 
loaning  the  same  for  the  benefit  of  its  depositors,  and  which  does 
no  other  business  of  banking,  shall  not  be  liable  to  pay  for  a 
license  as  a  banker. 

Wholesale  dealers.  Two.  Wholesale  dealers,  whose  annual  sales 
do  not  exceed  fifty  thousand  dollars,  shall  pay  fifty  dollars  for 
each  license ;  and  if  exceeding  fifty  thousand  dollars,  for  every 
additional  thousand  dollars  in  excess  of  fifty  thousand  dollars, 
one  dollar.  Every  person  shall  be  regarded  as  a  wholesale  dealer 
under  this  act  whose  business  it  is  to  sell  or  offer  to  sell  any 
goods,  wares,  or  merchandise  of  foreign  or  domestic  production, 
not  including  wines,  spirits,  or  malt  liquors,  whose  annual  sales 
exceed  twenty-five  thousand  dollars.  And  the  license  required 
by  any  wholesale  dealer  shall  not  be  for  a  less  amount  than  his 
sales  for  the  previous  year,  unless  he  has  made  or  proposes  to 
make  some  change  in  his  business  that  will,  in  the  judgment  of 
the  assessor  or  assistant  assessor,  reduce  the  amount  of  his  annual 
sales ;  nor  shall  any  license  as  a  wholesale  dealer  allow  any  such 
person  to  act  as  a  commercial  broker :  Provided,  That  any  license 
understated  may  and  shall  be  again  assessed,  and  that  no  person 
holding  a  license  as  a  wholesale  dealer  in  liquors  shall  be  required 
to  take  an  additional  license  on  account  of  the  sale  of  other 
goods,  wares,  or  merchandise  on  the  same  premises. 

Retail  dealers.  Three.  Eetail  dealers  shall  pay  ten  dollars  for 
each  license.  Every  person  whose  business  or  occupation  it  is  to 
sell  or  offer  for  sale  any  goods,  wares,  or  merchandise,  of  foreign 
or  domestic  production,  not  including  spirits,  wines,  ale,  beer,  or 
other  malt  liquors,  and  whose  annual  sales  exceed  one  thousand 
and  do  not  exceed  twenty-five  thousand  dollars,  shall  be  regarded 
as  a  retail  dealer  under  this  act. 

Wholesale  liquor  dealers.  Four.  Wholesale  dealers  in  liquors 
whose  annual  sales  do  not  exceed  fifty  thousand  dollars  shall  pay 
fifty  dollars  for  each  license ;   and  if  exceeding  fifty  thousand 
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dollars,  for  every  additional  one  thousand  dollars  in  excess  of 
fifty  thousand  dollars,  one  dollar.  Every  person  who  shall  sell 
or  offer  for  sale  any  distilled  spirits,  fermented  liquors,  or  wines 
of  any  kind,  in  quantities  of  more  than  three  gallons  at  one  time 
to  the  same  purchaser,  or  whose  annual  sales,  including  sales  of 
other  merchandise,  shall  exceed  twenty-five  thousand  dollars, 
shall  be  regarded  a  wholesale  dealer  iu  liquors. 

Retail  liquor  dealers.  Five.  Retail  dealers  in  liquors  shall  pay 
twenty-five  dollars  for  each  license.  Every  person  who  shall  sell 
or  offer  for  sale  foreign  or  domestic  spirits,  wines,  ale,  beer,  or 
other  malt  liquors  in  quantities  of  three  gallons  or  less,  or  whose 
annual  sales,  including  all  sales  of  other  merchandise,  do  not 
exceed  twenty-five  thousand  dollars,  shall  be  regarded  as  a  retail 
dealer  in  liquors  under  this  act.  But  nothing  herein  contained 
shall  authorize  the  sale  of  any  spirits,  wines,  or  malt  liquors  to 
be  drank  on  the  premises. 

Lottery  ticlcet  dealers.  Six.  Lottery  ticket  dealers  shall  pay  one 
hundred  dollars  for  each  license.  Every  person,  association,  firm, 
or  corporation  who  shall  make,  sell,  or  offer  to  sell  lottery  tickets 
or  fractional  parts  thereof,  or  any  token,  certificate,  or  device 
representing  or  intended  to  represent  a  lottery  ticket  or  any  frac- 
tional part  thereof,  or  any  policy  of  numbers  in  any  lottery,  or 
shall  manage  any  lottery,  or  prepare  schemes  of  lotteries,  or 
superintend  the  drawing  of  any  lottery,  shall  be  deemed  a  lottery 
ticket  dealer  under  this  act. 

Horse  dealers.  Seven.  Horse  dealers  shall  pay  for  each  license 
the  sum  of  ten  dollars.  Any  person  whose  business  it  is  to  buy 
or  sell  horses  or  mules  shall  be  regarded  a  horse  dealer  under  this 
act :  Provided,  That  one  license  having  been  paid,  no  additional 
license  shall  be  required  of  any  horse  dealer  who  keeps  a  livery- 
stable,  nor  of  any  livery-stable  keeper  who  may  also  be  a  horse 
dealer. 

Livery-stable  keepers.  Eight.  Livery-stable  keepers  shall  pay 
ten  dollars  for  each  license.  Any  person  whose  business  it  is  to 
keep  horses  for  hire,  or  to  let,  or  to  keep,  feed,  or  board  horses  for 
others,  shall  be  regarded  as  a  livery-stable  keeper  under  this  act. 

Brokers.  Nine.  Brokers  shall  pay  fifty  dollars  for  each  license. 
Every  person,  firm,  or  company,  except  such  as  hold  a  license  as 
a  banker,  whose  business  it  is  as  a  broker  to  negotiate  purchases 
or  sales  of  stocks,  exchange,  bullion,  coined  money,  bank  notes, 
promissory  notes,  or  other  securities,  shall  be  regarded  as  a  broker 
under  this  act,  and  shall  make  oath  or  affirmation,  according  to 
the  form  to  be  prescribed  by  the  commissioner  of  internal  reve- 
nue, that  all  their  transactions  are  made  for  a  commission  :  Pro- 
vided, That  any  person  holding  a  license  as  a  banker  shall  not  be 
required  to  take  out  a  license  as  a  broker. 

PatvribroTcers.  Ten.  Pawnbrokers  using  or  employing  a  capital 
of  not  exceeding  fifty  thousand  dollars  shall  pay  fifty  dollars  for 
each  license,  and  when  using  or  employing  a  capital  exceeding 
fifty  thousand  dollars,  for  every  additional  thousand  dollars  in 
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excess  of  fifty  thousand  dollars,  two  dollars.  Every  person  whoso 
business  or  occupation  it  is  to  take  or  receive,  by  way  of  pledge, 
pawn,  or  exchange,  any  goods,  wares,  or  merchandise,  or  any 
kind  of  personal  property  whatever,  for  the  repayment  or  secu- 
rity of  money  lent  thereon,  shall  be  deemed  a  pawnbroker  under 
this  act. 

Land-warrant  brokers.  Eleven.  Land-warrant  brokers  shall  pay 
twenty -five  dollars  for  each  license.  Any  person  shall  be  regarded 
as  a  land-warrant  broker  within  the  meaning  of  this  act  who 
makes  a  business  of  buying  and  selling  land-warrants,  or  of  fur- 
nishing them  to  settlers  or  other  persons. 

Cattle  brokers.  Twelve.  Cattle  brokers,  whose  annual  sales  do 
not  exceed  ten  thousand  dollars,  shall  pay  for  each  license  the 
sum  of  ten  dollars ;  and  if  exceeding  the  sum  of  ten  thousand 
dollars,  one  dollar  for  each  additional  thousand  dollars.  Any 
person  whose  business  it  is  to  buy,  or  sell,  or  deal  in  cattle,  hogs, 
or  sheep,  shall  be  considered  as  a  cattle  broker. 

Produce  brokers.  Thirteen.  Produce  brokers,  whose  annual  sales 
do  not  exceed  the  sum  of  ten  thousand  dollars,  shall  pay  ten  dol- 
lars for  each  license.  Every  person  other  than  one  holding  a 
license  as  a  broker,  wholesale  or  retail  dealer,  whose  occupation 
it  is  to  buy  or  sell  agricultural  or  farm  products,  and  whose  annual 
sales  do  not  exceed  ten  thousand  dollars,  shall  be  regarded  as  a 
produce  broker  under  this  act. 

Commercial  brokers.  Fourteen.  Commercial  brokers  shall  pay 
twenty  dollars  for  each  license.  Any  person  or  firm,  whose  busi- 
ness it  is,  as  a  broker,  to  negotiate  sales  or  purchases  of  goods, 
wares,  produce  or  merchandise,  not  otherwise  provided  for  in  this 
act,  or  seek  orders  therefor  in  original  or  unbroken  packages,  or 
to  negotiate  freights  and  other  business  for  the  owners  of  vessels, 
or  for  the  shippers  or  consignors  or  consignees  of  freight  carried 
by  vessels,  shall  be  regarded  a  commercial  broker  under  this  act. 

Custom-house  brokers.  Fifteen.  Custom-house  brokers  shall  pay 
ten  dollars  for  each  license.  Every  person  whose  occupation  it 
is,  as  the  agent  of  others,  to  arrange  entries  and  other  custom- 
house papers,  or  transact  business  at  any  port  of  entry  relating 
to  the  importation  or  exportation  of  goods,  wares,  or  merchan- 
dise, shall  be  regarded  a  custom-house  broker  under  this  act. 

Distillers.  Sixteen.  Distillers  shall  pay  fifty  dollars  for  each 
license.  Every  person,  firm,  or  corporation  who  distills  or  manu- 
factures spirits  for  sale  shall  be  deemed  a  distiller  under  this  act : 
Provided,  That  any  person,  firm,  or  corporation,  distilling  or 
manufacturing  less  than  three  hundred  barrels  per  year,  shall  pay 
twenty-five  dollars  for  a  license  :  And  provided,  further,  That  no 
license  shall  be  required  for  any  still,  stills,  or  other  apparatus 
used  by  druggists  and  chemists  for  the  recovery  of  alcohol  for 
pharmaceutical  and  chemical  or  scientific  purposes  which  has 
been  used  in  those  processes :  And  provided,  further,  That  distil- 
lers of  apples,  grapes,  and  peaches,  distilling  or  manufacturing 
less  than  one  hundred  and  fifty  barrels  per  year  from  the  same 
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shall  pay  twelve  and  one-half  dollars  for  a  license  for  that  pur- 
pose. 

Brewers.  Seventeen.  Brewers  shall  pay  fifty  dollars  for  each 
license.  Every  person,  firm,  or  corporation,  who  manufactures 
fermented  liquors  of  any  name  or  description  for  sale,  from  malt, 
wholly  or  in  part,  or  from  any  substitute  therefor,  shall  be  deemed 
a  brewer  under  this  act :  Provided,  That  any  person,  firm,  or 
corporation  who  manufactures  less  than  five  hundred  barrels  per 
year  shall  pay  the  sum  of  twenty-five  dollars  for  a  license. 

Rectifiers.  Eighteen.  Eectifiers  shall  pay  twenty-five  dollars  for 
each  license  to  rectify  any  quantity  of  spirituous  liquors,  not 
exceeding  five  hundred  barrels,  packages,  or  casks,  containing 
not  more  than  forty  gallons  to  each  barrel,  package,  or  cask  of 
liquor  so  rectified ;  and  twenty-five  dollars  additional  for  each 
additional  five  hundred  such  barrels,  packages  or  casks,  or  any 
fractional  part  thereof.  Every  person,  firm,  or  corporation,  who 
rectifies,  purifies,  or  refines  spirituous  liquors  or  wines  by  any 
process,  or  mixes  distilled  spirits,  whiskey,  brandy,  gin,  or  wine, 
with  any  materials  for  sale  under  the  name  of  whiskey,  rum, 
brandy,  gin,  wine,  or  any  other  name,  shall  be  regarded  as  a  rec- 
tifier under  this  act. 

Coal  Oil  Distillers.  Nineteen.  Coal  oil  distillers  shall  pay  for 
each  license  the  sum  of  fifty  dollars.  Any  ^person,  firm,  or  cor- 
poration, who  shall  refine,  produce,  or  distill  crude  or  refined 
petroleum  or  rock  oil,  or  crude  coal  oil,  or  crude  or  refined  oil 
made  of  asphaltum,  shale,  peat,  or  other  bituminous  substances, 
or  shall  manufacture  coal  illuminating  oil,  shall  be  regarded  a 
coal  oil  distiller  under  this  act. 

Hotels,  inns  and  taverns,  steamers  and  vessels.  Twenty.  Hotels, 
inns  and  taverns  shall  be  classified  and  rated  according  to  the 
yearly  rental,  or,  if  not  rented,  according  to  the  estimated  yearly 
rental  of  the  house  and  property  intended  to  be  occupied  for  said 
purposes,  as  follows,  to  wit :  All  cases  where  the  rent  or  valua- 
tion of  the  yearly  rental  of  said  house  and  property,  shall  be  two 
hundred  dollars,  or  less,  shall  pay  ten  dollars.  And  if  exceeding 
two  hundred  dollars,  for  any  additional  one  hundred  dollars  or 
fractional  part  thereof  in  excess  of  two  hundred  dollars;  five  dol- 
lars. Every  place  where  food  and  lodging  are  provided  for  and 
furnished  to  travelers  and  sojourners,  in  view  of  payment  there- 
for, shall  be  regarded  as  a  hotel,  inn,  or  tavern  under  this  act  : 
Provided,  That  nothing  herein  contained  shall  be  construed  to 
exempt  keepers  of  hotels,  taverns  and  eating-houses  in  which 
liquors  are  sold  by  retail,  to  be  drank  upon  the  premises,  from 
taking  out  a  license  for  such  sale,  for  which  license  they  shall  pay 
a  tax  of  twenty-five  dollars.  The  yearly  rental  shall  be  fixed  and 
established  by  the  assessor  of  the  proper  district  at  its  proper 
value,  but  if  rented,  at  not  less  than  the  actual  rent  agreed  on 
by  the  parties.  All  steamers  and  vessels,  upon  waters  of  the 
United  States,  on  board  of  which  passengers  or  travelers  are 
provided  with  food  or  lodgings,  shall  be  subject  to  and  required 
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to  pay  twenty-five  dollars  for  each  license :  Provided,  That  if 
there  be  any  fraud  or  collusion  in  the  return  of  actual  rent  to  the 
assessor,  there  shall  be  a  penalty  equal  to  double  the  amount  of 
licenses  required  by  this  section,  to  be  collected  as  other  penal- 
ties under  this  act  are  collected. 

Eating-liotises.  Twenty-one.  Eating-houses  shall  pay  ten  dol- 
lars for  each  license.  Every  place  where  food  or  refreshments  of 
any  kind,  not  including  spirits,  wines,  ale,  beer,  or  other  malt 
liquors,  are  provided  for  casual  visitors,  and  sold  for  consumption 
therein,  shall  be  regarded  as  an  eating-house  under  this  act.  But 
the  keeper  of  an  eating-house  having  taken  out  a  license  there- 
for, shall  not  be  required  to  take  out  a  license  as  a  confectioner, 
anything  in  this  act  to  the  contra[r]y  notwithstanding. 

Confectioners.  Twenty-two.  Confectioners  shall  pay  ten  dollars 
for  each  license.  Every  person  who  sells,  at  retail,  confectionery, 
sweetmeats,  comfits,  or  other  confects,  in  any  building,  shall  be 
regarded  as  a  confectioner  under  this  act.  But  wholesale  and 
retail  dealers,  having  taken  out  a  license  therefor,  shall  not  be 
required  to  take  out  a  license  as  confectioner,  anything  in  this 
act  to  the  contrary  notwithstanding. 

Claim  agents.  Twenty-three.  Claim  agents  and  agents  for  pro- 
curing patents  shall  pay  ten  dollars  for  each  license.  Every 
person  whose  business  it  is  to  prosecute  claims  in  any  of  the 
executive  departments  of  the  federal  government,  or  procure 
patents,  shall  be  deemed  a  claim  or  patent  agent,  as  the  case  may 
be,  under  this  act. 

Patent  right  dealers.  Twenty-four.  Patent  right  dealers  shall 
pay  ten  dollars  for  each  license.  Every  person  whose  business  it 
is  to  sell  or  offer  for  sale  patent  rights  shall  be  regarded  a  patent 
right  dealer  under  this  act. 

Real  estate  agents.  Twenty-five.  Beal  estate  agents  shall  pay 
ten  dollars  for  each  license.  Every  person  whose  business  it  is 
to  sell  or  offer  for  sale  real  estate  for  others,  or  to  rent  houses, 
stores,  or  other  buildings  or  real  estate,  or  to  collect  rent  for 
others,  shall  be  regarded  as  a  real  estate  agent  under  this  act. 

Conveyancers.  Twenty-six.  Conveyancers  shall  pay  ten  dollars 
for  each  license.  Every  person,  other  than  one  holding  a  license 
as  a  lawyer  or  claim  agent,  whose  business  it  is  to  draw  deeds, 
bonds,  mortgages,  wills,  writs,  or  other  legal  papers,  or  to  exam- 
ine titles  to  real  estate,  shall  be  regarded  a  conveyancer  under 
this  act. 

Intelligence  office  keepers.  Twenty-seven.  Intelligence  office  keep- 
ers shall  pay  ten  dollars  for  each  license.  Every  person  whose 
business  it  is  to  find  or  furnish  places  of  employment  for  others, 
or  to  find  or  furnish  servants  upon  application  in  writing  or  other- 
wise, receiving  compensation  therefor,  shall  be  regarded  as  an 
intelligence  office  keeper  under  this  act. 

Insurance  agents.  Twenty-eight.  Insurance  agents  shall  pay 
ten  dollars  for  each  license.  Any  person  who  shall  act  as  agent 
of  any  fire,  marine,  life,  mutual,  or  other  insurance  company  01 
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companies,  shall  be  regarded  as  an  insurance  agent  under  this 
act :  Provided,  That  no  license  shall  be  required  of  any  insurance 
agent  or  broker  whose  receipts,  as  such  agent,  are  less  than  the 
sum  of  three  hundred  dollars  in  any  one  year. 

Foreign  insurance  agents.  Twenty-nine.  Foreign  insurance 
agents  shall  pay  fifty  dollars  for  each  license.  Every  person  who 
shall  act  as  agent  of  any  foreign  fire,  marine,  life,  mutual,  or 
other  insurance  company  or  companies,  shall  be  regarded  as  a 
foreign  insurance  agent  under  this  act. 

Auctioneers.  Thirty.  Auctioneers  whose  annual  sales  do  not 
exceed  ten  thousand  dollars,  shall  pay  ten  dollars  for  each  license ; 
auctioneers  whose  annual  sales  exceed  ten  thousand  dollars,  shall 
pay  twenty  dollars  for  each  license.  Every  person  shall  be  deemed 
an  auctioneer  within  the  meaning  of  this  act  whose  business  it  is 
to  offer  property  for  sale  to  the  highest  or  best  bidder. 

Manufacturers.  Thirty-one.  Manufacturers  shall  pay  ten  dol- 
lars for  each  license.  Any  person,  firm,  or  corporation,  who  shall 
manufacture  by  hand  or  machinery  any  goods,  wares,  or  mer- 
chandise, exceeding  annually  the  sum  of  one  thousand  dollars, 
shall  be  regarded  a  manufacturer  under  this  act. 

Peddlers.  Thirty-two.  Peddlers  shall  be  classified  and  rated  as 
follows,  to  wit :  When  traveling  with  more  than  two  horses,  or 
mules,  the  first  class,  and  shall  pay  fifty  dollars  for  each  license  ; 
when  traveling  with  two  horses,  or  mules,  the  second  class,  and 
shall  pay  twenty-five  dollars  for  each  license ;  when  traveling 
with  one  horse  or  mule,  the  third  class,  and  shall  pay  fifteen  dol- 
lars for  each  license ;  when  traveling  on  foot,  the  fourth  class, 
and  shall  pay  ten  dollars  for  each  license.  Any  person,  except 
persons  peddling  only  newspapers,  Bibles,  or  religious  tracts,  who 
sells  or  offers  to  sell,  at  retail,  goods,  wares,  or  other  commodities, 
traveling  from  place  to  place,  in  the  street,  or  through  different 
parts  of  the  country,  shall  be  regarded  a  peddler  under  this  act : 
Provided,  That  any  peddler  who  sells,  or  offers  to  sell,  dry  goods, 
foreign  and  domestic,  by  one  or  more  original  packages  or  pieces, 
at  one  time,  to  the  same  person  or  persons,  shall  pay  fifty  dollars 
for  each  license.  And  any  person  who  peddles  jewelry  shall  pay 
fifty  dollars  for  each  license  :  Provided,  further,  That  manufac- 
turers and  producers  of  agricultural  tools  and  implements,  garden 
seeds,  stoves,  and  hollowware,  brooms,  wooden  ware,  and  pow- 
der, delivering  and  selling  at  wholesale  any  of  said  articles,  by 
themselves  or  their  authorized  agents,  at  places  other  than  the 
place  of  manufacture,  shall  not  be  required,  for  any  sale  thus 
made,  to  take  out  any  additional  license  therefor :  Provided,  fur- 
ther, That  nothing  contained  in  this  paragraph  shall  authorize 
the  sale  of  wine,  spirits,  or  malt  liquors. 

Apothecaries.  Thirty-three.  Apothecaries  shall  pay  ten  dollars 
for  each  license.  Every  person  who  keeps  a  shop  or  building 
where  medicines  are  compounded  or  prepared  according  to  pre- 
scriptions of  physicians,  or  where  medicines  are  sold,  shall  be 
regarded  an  apothecary  under  this  act.    But  wholesale  and  retail 
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dealers,  who  have  taken  out  a  license  therefor,  shall  not  be 
required  to  take  out  a  license  as  apothecary,  anything  in  this  act 
to  the  contrary  notwithstanding ;  nor  shall  apothecaries  who 
have  taken  out  a  license  as  such  be  required  to  take  out  a  license 
as  retail  dealers  in  consequence  of  selling  alcohol. 

Photographers.  Thirty-four.  Photographers  shall  pay  ten  dollars 
for  each  license,  when  the  receipts  do  not  exceed  five  hundred  dol- 
lars ;  when  over  five  hundred  dollars  and  under  one  thousand 
dollars,  fifteen  dollars ;  when  over  one  thousand  dollars,  twenty- 
five  dollars.  Any  person  or  persons  who  make  for  sale  photo- 
graphs, ambrotypes,  daguerreotypes,  or  pictures,  by  the  action 
of  light,  shall  be  regarded  a  photographer  under  this  act. 

Tobacconists.  Thirty-five.  Tobacconists  shall  pay  ten  dollars  for 
each  license.  Any  person,  firm,  or  corporation  whose  business  it 
is  to  sell,  at  retail,  cigars,  snuff,  or  tobacco  in  any  form,  shall  be 
regarded  a  tobacconist  under  this  act.  But  wholesale  and  retail 
dealers,  and  keepers  of  hotels,  inns,  taverns,  and  eating-houses, 
\having  taken  out  a  license  therefor,  shall  not  be  required  to  take 
out  a  license  as  tobacconists,  anything  in  this  act  to  the  contrary 
notwithstanding. 

Butchers.  Thirty-six.  Butchers  shall  pay  ten  dollars  for  each 
license.  Every  person  whose  business  it  is  to  sell  butcher's  meat 
at  retail  shall  be  regarded  as  a  butcher  under  this  act :  Provided, 
That  no  butcher,  having  taken  out  a  license,  and  paid  ten  dollars 
therefor,  shall  be  required  to  take  out  a  license  as  retail  dealer  on 
account  of  selling  other  articles  at  the  same  store,  stall,  or  pre- 
mises :  Provided,  further,  That  butchers  whose  annual  sales  do 
not  exceed  one  thousand  dollars,  and  butchers  who  retail  butchers' 
meat  exclusively  by  themselves  or  agents,  and  persons  who  sell 
shell  or  other  fish  or  both,  traveling  from  place  to  place,  and  not 
from  any  shop  or  stand,  shall  be  required  to  pay  five  dollars  only 
for  each  license,  any  existing  law  to  the  contrary  notwithstand- 
ing ;  and  having  taken  out  a  license  therefor,  shall  not  be  required 
to  take  out  a  license  as  a  peddler  for  retailing  butchers'  meat  or 
fish,  as  aforesaid.  And  no  license  shall  be  required  of  persons 
who  sell  shell  or  other  fish  from  handcarts  or  wheelbarrows  exclu- 
sively. 

Theaters,  museums,  and  concert  halls.  Thirty-seven.  Proprietors 
of  theaters,  museums,  and  concert  halls  receiving  pay  as  entrance 
money  shall  pay  one  hundred  dollars  for  each  license.  Every 
edifice  used  for  the  purpose  of  dramatic  or  operatic  or  other  rep- 
resentations, plays,  or  performances,  and  not  including  halls 
rented  or  used  occasionally  for  concerts  or  theatrical  representa- 
tions, shall  be  regarded  as  a  theater  under  this  act :  Provided, 
That  when  any  such  edifice  is  under  lease  at  the  passage  of  this 
act,  the  fee  for  license  shall  be  paid  by  the  lessee,  unless  other- 
wise stipulated  between  the  parties  to  said  lease. 

Circuses.  Thirty-eight.  The  proprietor  or  proprietors  of  cir- 
cuses shall  pay  one  hundred  dollars  for  each  license.  Every 
building,  tent,  space,  or  area  where  feats   of  horsemanship  or 
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acrobatic  sports  or  theatrical  performances  are  exhibited,  shall  be 
regarded  as  a  circus  under  this  act :  Provided,  That  no  license 
procured  in  one  state  shall  be  held  to  authorize  exhibitions  in 
another  state.  And  but  one  license  shall  be  required  under  this 
act  to  authorize  exhibitions  within  any  one  state. 

Jugglers.  Thirty-nine.  Jugglers  shall  pay  for  each  license  twenty 
dollars.  Every  person  who  performs  by  sleight  of  hand  shall  be 
regarded  as  a  juggler  under  this  act.  The  proprietors  or  agents 
of  all  other  public  exhibitions  or  shows  for  money,  not  enume- 
rated in  this  section,  shall  pay  for  each  license  ten  dollars :  Pro- 
vided, That  no  license  procured  in  one  state  shall  be  held  to 
authorize  exhibitions  in  another  state.  And  but  one  license  shall 
be  required  under  this  act  to  authorize  exhibitions  within  any  one 
state. 

Bowling  alleys  and  billiard  rooms.  Forty.  Bowling  alleys  and 
billiard  rooms  shall  pay  ten  dollars  for  every  alley  or  table  in  the 
building  or  place  to  be  licensed.  Every  place  or  building  where 
bowls  are  thrown  or  billiards  played  and  open  to  the  public  with 
or  without  price,  shall  be  regarded  as  a  bowling  alley  or  billiard 
room  respectively  under  this  act. 

Gfift  enterprises.  Forty-one.  Proprietors  of  gift  enterprises  shall 
pay  fifty  dollars  for  each  license.  Every  person,  firm  or  corpora- 
tion, who  shall  sell  or  offer  for  sale  any  article  of  merchandise  of 
any  description  whatsoever,  with  a  promise,  express  or  implied, 
to  give  or  bestow,  or  in  any  manner  to  hold  out  to  the  public  the 
promise  of  gift  or  bestowal  of  any  article  or  thing  for  and  in  con- 
sideration of  the  purchase  by  any  person  of  any  other  article  or 
thing,  shall  be  regarded  a  proprietor  of  a  gift  enterprise  under 
this  act :  Provided,  That  no  such  proprietor,  in  consequence  of 
being  thus  licensed,  shall  be  exempt  from  paying  any  other  license 
or  tax  required  by  law,  and  the  license  herein  required  shall  be 
in  addition  thereto. 

Stallions  and  jacks.  Forty-two.  Owners  of  stallions  and  jacks 
shall  pay  ten  dollars  for  each  license.  Every  person  who  keeps  a 
male  horse  or  a  jack  for  the  use  of  mares,  requiring  or  receiving 
pay  therefor,  shall  be  required  to  take  out  a  license  under  this 
act,  which  shall  contain  a  brief  description  of  the  animal,  its  age, 
and  place  or  places  where  used  or  to  be  used  :  Provided,  That  all 
accounts,  notes  or  demands,  for  the  use  of  any  such  horse  or  jack 
without  a  license  as  aforesaid,  shall  be  invalid  and  of  no  force  in 
any  court  of  law  Or  equity. 

Lawyers.  Forty-three.  Lawyers  shall  pay  ten  dollars  for  each 
license.  Every  person  who,  for  fee  or  reward,  shall  prosecute  or 
defend  causes  in  any  court  of  record  or  other  judicial  tribunal  of 
the  United  States,  or  any  of  the  states,  or  give  legal  advice  in 
relation  to  any  cause  or  matter  whatever,  shall  be  deemed  to  be 
a  lawyer  within  the  meaning  of  this  act. 

Physicians,  surgeons  and  dentists.  Forty-four.  Physicians,  sur- 
geons and  dentists  shall  pay  ten  dollars  for  each  license.  Every 
person  (except  apothecaries)  whose  business  it  is,  for  fee  or  reward, 
Wait        141 
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to  prescribe  remedies  or  perform  surgical  operations  for  the  cure 
of  any  bodily  disease  or  ailing,  shall  be  deemed  a  physician,  sur- 
geon, or  dentist,  as  the  case  may  be,  within  the  meaning  of  this 
act. 

Architects  and  civil  engineers.  Forty-five.  Architects  and  civil 
engineers  shall  pay  ten  dollars  for  each  license.  Every  person 
whose  business  it  is  to  plan,  design,  or  superintend  the  construc- 
tion of  buildings,  or  ships,  or  of  roads,  or  bridges,  or  canals,  or 
railroads,  shall  be  regarded  as  an  architect  and  civil  engineer 
under  this  act :  Provided,  That  this  shall  not  include  a  practical 
carpenter  who  labors  on  a  building. 

Builders  and  contractors.  Forty-six.  Builders  and  contractors 
shall  pay  twenty-five  dollars  for  each  license ;  and  if  his  said  con- 
tracts in  any  one  year  exceed  in  amount  twenty-five  thousand 
dollars,  he  shall  pay  one  dollar  on  every  additional  one  thousand 
dollars  in  excess  thereof.  Every  person  whose  business  it  is  to 
contract  buildings,  or  ships,  or  bridges,  or  canals,  or  railroads  by 
contract,  shall  be  regarded  as  a  builder  and  contractor  under  this 
act :  Provided,  That  no  license  shall  be  required  from  any  person 
whose  building  contracts  do  not  exceed  two  thousand  five  hun- 
dred dollars  in  any  one  year. 

Plumbers  and  gas  fitters.  Forty-seven.  Plumbers  and  gas  fitters 
shall  pay  ten  dollars  for  each  license.  Every  person,  firm,  or  cor- 
poration, whose  business  it  is  to  fit,  furnish  or  sell  plumbing  mate- 
rials, gas  pipes,  gas  burners  or  other  gas  fixtures,  shall  be  regarded 
a  plumber  and  gas  fitter  within  the  meaning  of  this  act. 

Assayers.  Forty-eight.  Assayers,  assaying  gold  and  silver,  or 
either,  of  a  value  not  exceeding  in  one  year  two  hundred  and 
fifty  thousand  dollars,  shall  pay  one  hundred  dollars  for  each 
license,  and  two  hundred  dollars ,  when  the  value  exceeds  two 
hundred  and  fifty  thousand  dollars  and  does  not  exceed  five  hun- 
dred thousand  dollars,  and  five  hundred  dollars  wheu  the  value 
exceeds  five  hundred  thousand  dollars.  Any  person  or  persons 
or  corporation  whose  business  or  occupation  it  is  to  separate  gold 
and  silver  from  other  metals  or  mineral  substances  with  which 
such  gold  or  silver,  or  both,  are  alloyed,  combined  or  united,  or 
to  ascertain  or  determine  the  quantity  of  gold  or  silver  in  any 
alloy  or  combination  with  other  metals,  shall  be  deemed  an  as- 
sayer  for  the  purpose  of  this  act. 

Miners.  Forty-nine.  Miners  shall  pay  for  each  and  every  license 
the  sum  of  ten  dollars.  Every  person,  firm,  or  company  who 
shall  employ  others  in  the  business  of  mining  for  coal,  or  for  gold, 
silver,  copper,  lead,  iron,  zinc,  spelter,  and  other  minerals,  not 
having  taken  out  a  license  as  a  manufacturer,  and  no  other,  shall 
be  regarded  as  a  miner  under  this  act :  Provided,  That  this  shall 
not  apply  to  any  miner  whose  receipts  from  his  mine  shall  not 
exceed  annually  one  thousand  dollars. 

General  business.  Fifty.  A  license  of  ten  dollars  shall  be  required 
of  every  person,  firm,  or  company  engaged  in  the  carrying  or 
delivery  of  money,  valuable  papers,  or  any  articles  for  pay,  or 
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going  on  express  business,  whose  gross  receipts  therefrom  exceed 
the  sum  of  six  hundred  dollars  per  annum.  But  one  license  fee 
of  ten  dollars  shall  be  required  from  any  one  person,  firm,  or  com- 
pany, in  respect  to  all  the  business  to  be  done  by  such  person, 
firm,  or  company  on  a  continuous  route,  and  the  payment  of  such 
license  fee  shall  cover  all  business  done  upon  such  route  by  such 
person,  firm,  or  company  anywhere  in  the  United  States ;  and 
such  license  fee  shall  be  required  only  from  the  principal  in  such 
business,  and  not  from  any  subordinate. 

Substitute  brokers.  Fifty-one.  Substitute  brokers  shall  pay  one 
hundred  dollars  for  each  and  every  license,  and  in  addition  there- 
to ten  dollars  for  each  substitute  procured  by  him  and  actually 
mustered  into  the  military  service  of  the  United  States.  Every 
person  who  shall  furnish,  or  offer  to  furnish,  for  pay,  fee,  or 
reward,  volunteers,  representative  recruits,  or  substitutes  for  men 
drafted  or  liable  to  be  drafted  for  the  military  or  naval  service  of 
the  United  States,  shall  be  deemed  a  substitute  broker  under  this 
act:  Provided,  however,  That  persons  appointed  by  any  state, 
county,  city,  or  township,  or  district,  or  the  officers  thereof,  to 
procure  the  enlistment  of  volunteers  or  substitutes  to  fill  the 
quota  of  such  state,  county,  city,  township,  or  district,  for  the 
military  service  of  the  United  States,  under  the  call  of  the  presi- 
dent of  the  United  States,  shall  not  be  considered  substitute 
brokers :  And  provided,  further,  That  such  person  or  agent  shall 
receive  no  compensation  except  that  which  is  given  by  such  state, 
county,  town,  city,  or  district. 

Insurance  brokers.  Fifty-two.  Insurance  brokers  shall  pay 
twenty-five  dollars  for  each  license.  Any  person  who  shall  nego- 
tiate or  procure  insurance  in  behalf  of  another  person  or  party, 
for  which  he  shall  receive  any  pay,  commission,  or  compensation, 
shall  be  regarded  as  an  insurance  broker  under  this  act ;  and  the 
license  herein  provided  for,  shall  take  effect  on  the  first  day  of 
May  next. 

Exemption  in  certain  cases.]  §  80.  And  be  it  further  enacted, 
That  where  the  annual  gross  receipts  or  sales  of  any  apotheca- 
ries, confectioners,  eating-houses,  tobacconists,  or  retail  dealers, 
except  retail  dealers  in  spirituous  and  malt  liquors,  shall  not 
exceed  the  sum  of  one  thousand  dollars,  such  apothecaries,  con- 
fectioners, eating-houses,  tobacconists,  and  retail  dealers  shall  not 
be  required  to"  take  out  or  pay  for  license,  anything  in  this  aet  to 
the  contrary  notwithstanding;  the  amount  or  estimated  amount 
of  such  annual  sales  to  be  ascertained  or  estimated  in  such  man- 
ner as  the  commissioner  of  internal  revenue  shall  prescribe,  and 
so  of  all  other  annual  sales  or  receipts,  where  the  rate  of  the 
license  is  graduated  by  the  amount  of  sales  or  receipts ;  and  where 
the  amount  of  the  license  or  the  rate  has  been  increased,  or  is 
liable  to  be  increased  by  law  above  the  amount  of  any  existing 
license  to  any  person,  firm,  or  company,  or  has  been  understated 
or  underestimated,  such  firm  or  company  shall  be  again  assessed 
and  pay  the  amount  of  such  increase,  which  shall  be  indorsed 
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on  the  original  license,  which  shall  thereafter  be  held  good  and 
sufficient. 

License  not  required  to  sell  goods  at  the  place  of  manufacture.'] 
§  81.  And  he  it  further  enacted,  That  nothing  contained  in  the 
preceding  sections  of  this  act,  requiring  licenses,  shall  be  con- 
strued to  require  an  additional  license  as  a  dealer  for  the  sale  of 
goods,  wares  and  merchandise  made  or  produced  and  sold  by  the 
manufacturer  or  producer  at  the  manufactory  or  place  where  the 
same  is  made  or  produced,  or  at  the  principal  office  or  place  of 
business,  as  provided  in  section  seventy-four  of  this  act,  nor  to 
vintners  who  sell,  at  the  place  where  the  same  is  made,  wine  of 
their  own  growth  ;  nor  to  apothecaries,  as  to  wines  or  spirituous 
liquors  which  they  use  exclusively  in  the  preparation  or  making 
up  of  medicines ;  nor  shall  any  provisions  be  construed  to  pro- 
hibit physicians  from  keeping  on  hand  medicines  solely  for  the 
purpose  of  making  up  their  own  prescriptions  for  their  own 
patients. 

Effect  of  want  of  license.']  This  subject  was  briefly  noticed. 
Ante,  681,  929,  930. 

There  is  another  view  of  the  subject,  however,  which  requires 
a  notice  in  this  place.  If  the  act  of  congress  makes  the  act  of 
carrying  on  a  business,  trade,  or  profession  illegal,  in  those  cases 
in  which  a  license  is  required,  but  none  is  obtained,  this  invests 
the  subject  with  the  greatest  importance.  One  of  the  first  results 
is  to  subject  the  party  to  a  severe  penalty,  which  the  statute,  in 
express  terms,  imposes.  Ante,  1111,  §  73. 

Whether  the  mere  imposition  of  a  penalty  would,  of  itself,  ope- 
rate so  as  to  render  the  act  of  carrying  on  a  trade,  profession,  or 
business  illegal,  would,  under  some  circumstances,  be  a  matter 
of  importance.  But  as  the  law  now  stands,  this  matter  is  of  less 
importance,  since  the  statute,  in  express  and  imperative  lan- 
guage, prohibits  the  transaction  of  any  such  business,  or  the 
carrying  on  of  any  trade,  or  the  exercising  the  duties  of  offices 
of  any  profession,  without  a  proper  license.  Ante,  1110,  §  71. 
And  it  also  subjects  the  offending  party  to  fine  and  imprison- 
ment. Ante,  1111,  §  73. 

The  practical  effect  of  this  statute  will  be  to  render  every  act 
done  in  violation  of  it,  illegal,  and  consequently  all  remedy  upon 
contracts  affected  by  it,  will  be  denied.  See  ante,  914,  930,  931. 

If  a  professional  person  transacts  business  without  first  obtain- 
ing a  proper  license,  he  will  be  unable  to  maintain  any  action  for 
the  recovery  of  a  compensation  for  his  services.  The  same  rule 
is  also  applicable  to  manufactures,  mechanics,  and  all  other  classes 
of  persons  who  are  required  to  obtain  licenses  before  transacting 
business. 

Those  persons  who  sue  for  the  recovery  of  a  compensation  for 
their  services,  will  start  with  a  presumption  in  their  favor,  since 
the  law  presumes  the  existence  of  a  proper  license  until  its  exist- 
ence is  disproved,  930.    And  the  party  seeking  to  recover  such 
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compensation,  whether  a  plaintiff,  or  a  defendant  by  way  of  a 
set  off,  will  be  excused  from  testifying  as  a  witness  whether  he 
has  a  license,  since  he  is  excused  from  answering  as  to  any  mat- 
ter which  may  subject  him  to  a  penalty.  Yol.  II,  510. 

And  whenever  either  party  seeks  to  avoid  a  liability  to  the 
other  on  the  ground  of  a  want  of  a  proper  license,  the  burden  of 
proof  in  showing  the  want  of  a  license  is  on  the  party  alleging 
the  fact.  The  admissions  of  the  parties  are  competent  evidence 
in  such  cases,  as  much  as  in  any  others.  And  proof  that  no 
license  had  been  granted  by  the  proper  officers,  if  duly  estab- 
lished, would  be  evidence  upon  the  question. 

But  when  the  action  is  brought  directly  for  the  penalty,  the 
defendant  is  bound  to  produce  his  license  or  fail  in  his  defense. 
Potter  v.  Deyb,  19  Wend.,  361 ;  Mayor  of  N.  Y.  v.  Mason,  1  Abb., 
344. 

Pleadings.]  The  defense  of  illegality  does  not  deny  the  per- 
formance of  the  services  charged,  nor  does  it  usually  deny  the 
existence  of  the  facts  alleged  in  the  pleading  of  the  plaintiff. 
The  sole  ground  of  defense  is  the  illegality  of  the  claim  made. 
This  is  an  affirmative  defense,  and  like  all  other  similar  defenses, 
it  must  be  interposed  by  answer,  or  it  will  not  be  available.  In 
such  a  case,  the  rule  requiring  the  defense  to  be  pleaded,  is  but 
an  act  of  simple  justice  to  the  plaintiff,  since  it  will  entitle  him 
to  produce  his  license,  which  the  law  ordinarily  presumes  to  exist, 
before  any  act  is  done  which  requires  a  previous  license. 

When  the  plaintiff  claims  that  a  set-off  is  illegal,  for  want  of 
a  proper  license,  there  is  no  mode  of  pleading  that  matter,  since 
no  reply  is  permitted  in  a  justice's  court;  and,  therefore,  in  such 
a  case,  the  objection  may  be  urged,  although  no  allegation 
exists  in  the  pleadings  in  relation  to  it.  See  Vol.  II,  328. 
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EN.  B.  In  long  titles,  the  headings  of  chapters,  sections  and  other  subdivisions  will  be  printed  in  italics. J 


ABATEMENT:  Actions  not  to  abate  in  cer- 
tain cases,   21.  ■> 

ACCEPTANCE:  See,  also,  Bills  of  Exchange. 
What  an  acceptance  is,  384,  447.  Form 
of,  386.  When  acceptance  a  duty,  445. 
Presentment  of  bill  for  acceptance,  444. 
When  to  present,  445.  Where  to  present, 
446.  Whom  to  present  bill  to,  446.  Leav- 
ing bill  with  drawee  24  hours,  446.  Re- 
taining bill,  when  deemed  an  acceptance, 

446.  Mode  of  accepting,  447.  Drawee 
not  bound  before  acceptance.  447.  Must 
be  in  writing,   447.     On  separate  paper, 

447.  Previous  promise  to  accept,  447. 
Holder   may  require  written    acceptance, 

448.  Mere  name  enough,  448.  Check  not 
to  be  accepted,  448.  May  be  certified, 
448.  Conditional  acceptance  binding,  if 
accepted,  449.  Holder  need  not  take  con- 
ditional, 449.  Acceptor  bound  to  know 
drawer's  signature,  449.  Proceedings  on 
non-acceptance,  449.  Notice  of  non-ac- 
ceptance, 450.  Notice,  when  not  neces- 
sary, 450.     No  funds  in  drawee's  hands, 

450.  When  notice  is  necessary,  450,  451. 
Death  of  drawee,  or  drawer,  or  indorser, 

451.  Service  of  notice,  under  statute,  451. 
Time  and  manner  of  service,  452.  Excuse 
for  delay,  452.  Form  and  contents  of 
notice,  453.  When  holder  loses  remedy, 
454.  Effect  of  omitting  to  give  notice, 
454. 

ACCEPTOR:  Who  is  such,  384.  ,  Is  princi- 
pal debtor,  after  acceptance,  447.  Bound 
to  know  drawer's  signature,  431,  449. 
When  discharged  by  alteration  of  bill,  905 
to  911.  Liable,  without  demand,  at  par- 
ticular place,  449.  Of  a  forged  bill,  431, 
459,  460. 

ACCESSION:  Title  by,  what  is  a  title  by 
accession,  821.  Principal  thing  carries  ac- 
cessory, 821.  If  converted  thing,  owner 
must  prove  identity,  821.  Innocent  con- 
version, may  be  valid  title,  821.  Willful 
trespass,  no  title  acquired,  821,  822.  See 
Confusion. 


ACCIDENT :  Unavoidable,  when  a  defense, 
810,  845.  When  bailee  liable  for,  320. 
Pawnee  or  pledgee  when  not  liable  for, 
326.  Bailee,  when  not  liable,  329.  Com- 
mon carriers  of  goods,  liability  of,  350,  351. 
Carriers  of  passengers,  356. 

ACCOMMODATION :  Bills,  notes  or  checks, 
diversion  of  such  bill  or  note,  439.  Hold- 
er with  knowledge,  cannot  recover,  439. 
When  bona  fide  holder  may  recover,  440. 
What  is  paying  value,  440.  What  defense 
may  be  interposed,  440.  Note  or  bill  made 
for  special  purpose,  440.  General  princi- 
ples relating  to,  444.  Person  accommodat- 
ed cannot  sue  maker  or  indorser  of  such 
paper,  444. 

ACCOUNT  BOOKS:  See  Vol.  II. 

ACCOUNT  STATED:  What  it  is,  719. 
General  principles  relating  to,  719  to  721 
Omission  to  object  to  items,  720.  Excuses 
for  omission,  720.  Is  not  an  estoppel,  721. 
Infant  not  bound  by,  721.  Nor  other  per- 
sons of  unsound  mind,  721.  Need  not 
include  accounts  on  both  sides,  721.  Need 
not  be  cross-demands.  721.  Sale  of  trees, 
722.  An  I.  0.  U,  722.  Objection  to  one 
item,  admits  the  rest,  722.  Qualified  ad- 
mission not  enough,  722."  General  admis- 
sion, nominal  damages,  722.  Need  not 
prove  items,  when,  722. 

ACKNOWLEDGMENT:  See  Tol.  II.  To 
take  case  out  of  statute  of  limitations,  987. 
Construction  of,  988.  See  Limitations.  Of 
authority  of  attorney  to  appear,  &c,  74. 

ACCORD  AND  SATISFACTION:  Defini- 
tion and  general  principles,  1036.  Satis- 
faction from  whom  to  move,  1037.  Not 
valid  if  from  a  stranger,  1037.  May 'be  if 
by  request,  or  by  ratification,  1037.  Satis- 
faction to  whom,  1038.  Talue  of  satisfac- 
tion, 1038.  Not  merely  executory,  1039. 
What  is  a  sufficient,  1039.  Note  of  third 
person,  or  property,  or  services,  1039 
Accounts,  or  cross-actions,  1040.  Release 
or  receipt,  1040.  What  not  sufficient 
1041.    Accord,  executory  and  tender,  1041 
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ACCORD  AND  SATISFACTION  —  contin'd. 
Part  payment,  1041.  Canceling  judgment, 
1041.  Outstanding  note,  1042.  Obtained 
by  duress,  1042.    - 

ACT  OF  GOD:  What  is  regarded  as  such, 

933.  Death  of  principal  discharges  surety, 
&c,  033.  Death  of  animal  replevied,  933. 
Destruction  of  buildings,  &c,  933. 

.4  CT  OF  THE  LAW :  What  is  deemed  such, 

934.  What  it  excuses,  934. 
ACTIONS:  Statutory  definitions,  2.     Forms 

of,  abrogated,  12.  Parties  to,  how  desig- 
nated, 13.  When  not  allowed  on  judg- 
ments, 13,  698.  When  allowed  on  judg- 
ments, 599.  For  goods  bargained  and  sold, 
675.  For  goods  purchased,  and  refusal  to 
deliver,  676.  For  warranty  on  sale  or  ex- 
change, 678.  For  labor  and  services,  979. 
For  work  and  materials  furnished,  694.  For 
money  lent  and  advanced,  696.  For  money 
paid,  laid  out,  Ac,  698.  For  money  had 
and  received,  &c,  706.  For  use  and  oc- 
cupation, 717.  On  an  account  stated,  719. 
For  torts  generally,  727.  For  fraudulent 
representations  as  to  credit,  734.  For  offi- 
cial neglect  or  misconduct,  737.  For  in- 
juring or  enticing  away  servant,  741.  For  es- 
capes, 742.  For  false  returns,  746.  For  nui- 
sance, 748.  For  penalties,  754.  For  tres- 
pass to  property  generally,  762.  For  tres- 
pass upon  real  estate,  766.  For  injuries  to 
water,  water  courses,  &c,  791.  For  tres- 
pass to  personal  property,  805.  Of  trover, 
813.  For  negligence,  832.  For  injuries 
by  animals,  846.  For  frauds  in  sales,  ex- 
change's, &c.,  853.  Of  replevin,  862.  When 
deemed  commenced  in  courts  of  record,  18 
to  19.  When  in  justices'  courts,  Tol.  II, 
65.  In  name  of  real  party  in  interest,  20. 
by  executor,  trustee,  &c,  20.  By  and 
against  infants,  married  women,  4c,  20. 
Where  to  be  tried,  22,  23.  In  what  town 
to  be  brought,  38.  In  town  actions,  what 
are,  758.  Popular,  what,  758.  How  com- 
menced, 38.  When  deemed  commenced  in 
justices'  courts,  38.  When  by  joining  issue, 
38.  See  title  Defenses.  When  to  be  com- 
menced on  bills  and  notes,  458. 

ACTUAL  CHANGE  OF  POSSESSION: 
When  necessary  under  chattel  mortgage, 
162,  164  to  167. 

ADJOURNMENT:  When  justice  may  ad- 
journ on  his  own  motion,  47.  When  he 
may  not  do  so,  47.  When  plaintiff  may 
have,  47.  When  allowed  in  action  by  war- 
rant, 48.  Defendant,  when  to  remain  in 
custody,  48.  How  long,  in  actions  by  war- 
rant, 48.  When  defendant  may  have,  48. 
When  he  may  have  further  adjournment, 
49.  Bond  to  be  given,  and  conditions  of, 
49,  76.  Action  on  bond,  and  proofs  neces- 
sary, 49.  Not  to  exceed  ninety  days  from 
issue,  49.  When  party  must  exhibit  ac- 
count, 49.  In  cases  of  commissions,  68. 
See  Tol.  II,  334  to  360. 

ADMINISTRATOR :  Cannot  be  sued  as  such 
injustice's  court,  8.  See  also  Tol.  II,  38, 
270.     When  he  may  maintain  trover,  815. 

ADMISSIONS:  See  Vol.  II 


ADVERSE  POSSESSION:  Statutes  relating 
to,  15. 

ADULTERY:  Of  husband,  justifies  wife  in 
leaving,  665.  Husband  liable  for  necessa- 
ries in  such  case,  665.  Of  wife,  justifies 
husband  in  turning  away,  666.  Husband 
not  liable  for  necessaries  then,  666.  Nor 
is  he  bound  if  wife  elopes,  666. 

ADTERTISEMENT:  See  Reward.  Reward 
offered,  when  it  gives  a  right  of  action,  104. 
When  public  officer  may  claim  reward,  105. 
When  he  cannot,  105. 

AFFIDATITS :  Ex  parte,  not  evidence,  53. 
Power  of  justice  to  take,  70.  Justice  to 
file  and  preserve  them,  70. 

AFFINITY:  When  it  disqualifies  justice,  78. 
When  juror  disqualified  by,  51. 

AGENT :  See  Principal  and  Agent. 

AGISTOR:  Care  required  of,  338.  When 
he  has  no  lien,  359.  When  he  may  sue 
wrongdoer,  359.  May  maintain  trespass, 
when,  806.  So  he  may  maintain  trover, 
814.  Possession  by  agistor,  when  no  bar 
to  replevin,  867. 

AGREEMENT:  See  Contract. 

ALTERATION  OF  INSTRUMENTS.  Ac., 
By  consent:  901,  902.  Parties  may  change 
at  pleasure,  when.  901.  Sealed  contract 
not  modified  by  parol,  901.  When  sealed 
contract  may  be  modified  by  parol,  902. 
Extension  of  time,  valid  by  parol,  902. 
Executed  consideration,  when  sufficient, 
902.  Effect  of  new  agreement  upon  old 
one,  903.  Without  consent,  903.  Cannot 
alter  without  consent,  904.  Alteration 
of  sealed  instruments,  deeds,  4c,,  904.  Al- 
teration destroys  instrument,  904.  Not  so 
when  executed  in  duplicate,  904.  Altera- 
tion of  written  unsealed  instruments,  904. 
Renders  instrument  void,  904.  By  stranger, 
does  not  always  invalidate,  905.  By  add- 
ing seal,  invalidates,  905.  By  changing 
terms,  905.  Tearing  off  postscript,  905. 
Of  bills  and  notes,  905.     Must  be  material, 

905.  What  alterations  harmless,  906. 
Writing  with  ink  over  pencil  marks,  906. 
Changing  place  of  payment,   invalidates, 

906.  Amount  payable  cannot  be  changed, 

907.  When  blanks  may  be  filled,  907. 
Chattel  note,  change  of  articles,  invalidates, 
907.  Adding  words  giving  interest,  907. 
Alteration  of  time  of  payment,  907.  Add- 
ing seal  to  signature,  908.  Adding  new 
names,  908.  Erasure  of  names,  909. 
Changing  joint  and  several  note  to  joint,  909. 
Changing  negotiability,  909.  Filling  blanks, 
907,  909.  Alterations  by  consent,  910. 
Adding  words  which  law  would  supply 
910.  Corrections  of  mistake,  910.  By 
whom  made,  910.  When  innocent,  if  by 
mistake,  910.  When  by  stranger,  911. 
Presumption  as  to  time  when  made,  911  to 
913. 

AMBIGUITIES :   See  Evidence,  Amendment*, 

Powers  of  justice,  11,  37. 
AMENDS:  See  Tender. 
APOTHECARY:  See  Physician. 
ANIMALS:  Ownership  of  wild  animals,  764. 

Maybe  reclaimed  so  as  to  be  property,  764, 
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1NIM  AXS — continued. 
Trover  lies  for,  765.  Or  trespass,  765. 
Killing  animal  pursued  by  hunter,  765. 
"Wild  bees,  ownership  of,  7  65.  Fish  inclosed- 
by  net,  765.  Injuries  by  domestic  animals, 
846.  No  action  lies  for  injury  by  domestic, 
unless  knowledge  of  propensity  shown, 
846.  Injuries  by  uuruly  bull,  847.  Fierce 
dogs,  751,  847.  Allowing  dangerous  ani- 
mals at  large,  751.  What  is  evidence  of 
scienter,  847,  848.  Not  a  question  of  neg- 
ligence, 848.  Knowledge  renders  owner 
liable,  848.  Action  lies  even  by  trespasser, 
849,  Owner  may  keep  dog  to  watch  pre- 
mises, 849.  Harboring  dog,  and  liabilities 
of,  849.  When  scienter  need  not  be  shown, 

849.  If  animal  trespassing,  no  scienter 
necessary,  849.     Nor  when  dogs  kill  sheep, 

850.  But  otherwise  as  to  chasing  them, 
850.  Separate  owners  not  jointly  liable, 
850.  When  no  action  lies,  851.  Keeping 
dog  for  protection  of  premises,  851.  Inju- 
ries from  wild  animals,  851,  852.  Dog 
fights  and  injuries,  852.  Running  at  large 
in  highways,  778.  Distraining  animals 
780.  Doing  damage.  See  Damage  feasant, 
788.     Fencing  against,  784. 

ANTE:  refers  to  a  preceding  page  of  the 
work. 

APPEAL:  From  inferior  courts  to  supreme 
court,  25,  26.  To  county  court  from  jus- 
tices' courts,  27.  General  provisions,  27  to 
34.     See  Vol.  II,  for  practice  in  full. 

APPEARANCE:  Who  may  appear,  43. 
Appointment  of  guardian,  or  next  friend, 

43.  By  attorney,  and  proof  of  authority, 

44.  How  long  to  wait  for  on  return  day,  44. 
Who  not  to  appear  on  trial,  44.  For  prac- 
tice in  full,  see  Vol.  II,  217,  &c. 

APPLICATION  OF  PAYMENTS :  See  Pay- 
ments. 

APPOINTMENT  OF  GUARDIAN.  Ac,  43. 

APPROPRIATION  OF  PAYMENTS:  See 
Payments. 

ARBITRAMENT  AND  AWARD:  Statutes 
relating  to,  1011,  1012.  Who  may  submit, 
1012, 1014.  By  corporations,  trustees,  agent, 
guardian,  1012.  By  attorney,  1013.  Agree- 
ment to  submit  no  bar  to  action,  1013.  But 
action  lies  for  breach  of  agreement,  1013. 
What  questions  submitted,  1013.  Not  as 
to  title  to  real  estate,  1013.  May  as  to 
boundaries,  1013.  As  to  partnership  mat- 
ters, 1013.  Single  transaction,  1014.  Form 
and  construction  of  submission,  1014.  By 
notes,  to  be  indorsed  down,  1014.  By  oral 
submission,  1014.  Need  not  agree  to 
abide  by  award,  1015.  Of  all  demands, 
includes  real  and  personal,  1015.  Omission 
to  present  all  claims,  1015.  Partnership 
claims,  1015.  Submission  by  several,  in- 
cludes joint  and  several,  1015.  Special 
submission  includes  nothing  but  matters 
submitted,  1016.  Opening  old  accounts, 
1016.  Submission  as  to  lease,  1016.  Of 
all  claims,  includes  torts  and  contracts, 
1016.  Revocation,  1016.  At  any  time  be- 
fore award,  1016.  Not  so  under  statute, 
after  final  submission,  1016.     Common  law 


ARBITRAMENT,  &o.  —  continued. 

submission,  when  revoked,  1017.  What  a 
common  law  submission,  1017.  Agreement 
to  submit  valid,  1017.  Manner  of  revoca- 
tion, 1017.  Must  be  revoked  by  all  sub- 
mitting, 1017.  Form  of  revocation,  1018. 
Revocation  not  effectual  until  notice  of; 
1018.  Umpire,  definition  of,  1018.  Powers 
of  umpires,  1018.  How  appointed,  1018. 
Umpire,  when  to  act,  1019.  Hearing,  and 
proceedings  on,  1019,  Must  be  notice  of 
hearing,  1019.  Sufficiency  of  notice,  1019. 
Oath  to  arbitrators,  or  omission  of.  1019. 
Waiving  oath  to,  1019.  Swearing  witness- 
es, once  enough,  1019,  1020.  Must  com- 
plete award  by  time  limited,  1020.  Ex- 
tending time  to  complete,  1020.  Hearing 
witnesses  in  absence  of  parties,  1020. 
Award,  when  to  be  made,  1020.  May  be 
parol  extension  of  time,  1021.  Extending 
sealed  submission  by  parol,  1021.  Award, 
by  whom  made,  1021.  When  by  a  major- 
ity, 1021,  1022..  At  common  law  all  arbi- 
trators must  join  in,  1021.  Power  to  se- 
lect third  one,  1022.  Signing  estops,  de- 
nial of  concurrence,  1022.  Dissenting  after 
publication,  1022.  Requisites  of  an  award, 
1022.  To  include  nothing  but  matters  sub- 
mitted, 1022.  Rejecting  part,  and  retain- 
ing part,  1022.  Award  does  not  bind 
strangers,  1023.  Award  ought  to  be  com- 
plete, 1023.  Embrace  all  matters  submit- 
ted, 1023.  Presumed  to  include  all  mat- 
ters submitted,  1023.  Mutuality,  and  what  ' 
is,  1023.  Submission  by  guardian,  1024. 
Of  partnership  matters,  1024.  By  adult 
for  infant,  1024.  By  one  of  several  part- 
ners, 1024.  Reasonable,  and  what  is  so, 
1024.  Final,  and  what  is,  1024,  1025. 
Certainty,  1025.     Examples  of  uncertainty, 

1026.  Of  certainty,  1026,  1027.     Possible. 

1027.  1028.     Form  and  execution  of  award, 

1028.  Verbal,  when  sufficient,  1028, 
Award  need  not  show  notice  of  hearing, 

1028.  Words  written  on  margin,  1029. 
Additions  to,  1029.  Power,  when  ex- 
hausted,   1029.        Superfluous    signature, 

1029.  Delivery  of  award,  1028.  When 
to  be  ready  for,  1029.     To  both  parties, 

1029,  1030.  When  to  deliver,  1029. 
Waiver  of,  1030.     Construction  of  award, 

1030.  Favored,  1030.  Held  valid  instead 
of  void,  1030.  Presumptions  as  to,  1030. 
Recitals  in,  and  misrecitals,  1031.  Contra- 
dictions in,  1031.  Void  and  valid  parts, 
when  separated,  1031.  Action  for  breach 
of  submission,  1031.  Damages  a  counter- 
claim, 1032.  Refusal  to  submit  after  one 
disagreement,  1032.  Submission  of  pend- 
ing actions,  1032.  Operates  as  »  discon- 
tinuance, 1032.  Pleas,  puis  darrien  con- 
tinuance, 1032.  Oral  submission  abates 
pending  action.  1033.  Discontinues  an  ap- 
peal, 1033.  Effect  of  an  award,  1033.  Bars 
action,  1034.  Extinguishes  all  claims,  1034 
Conclusive,  whether  matters  submitted  or 
not,  1034.  Defense  of  award  must  be 
pleaded,  1034.  Impeaching  awards,  1034 
Setting  aside  under  statute,  1034.    Exceed 
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ARBITRAMENT,  io.  —  continued. 
ing  powers,  1035.  Want  of  notice  of 
hearing,  1035  Void  for  coiraption,  1035. 
Not  reviewed  on  merits,  1036.  Cannot 
show  mistakes  of  fact,  1035,  1036.  Nor 
errors  of  law,  1035,  1036.  Consideration 
of  matters  not  suhraitted,  1036.  Intend- 
ments, 1036.  Defense  must  be  pleaded, 
1036. 

ARBITRATOR:  Son  Arbitrament  and  award. 
May  sue  for  his  fees ;  need  not  deliver 
award  until  paid,  1029,  1030.  Power  to 
administer  oaths  to  witnesses,  1012,  1019. 
To  be  sworn  themselves,  1019.  Refusing 
fo  swear  witness,  1036. 

AWARD :  See  Arbitrament  and  award. 

ARCHITECT :  May  recover  pay  for  his  ser- 
vices, 687.  When  his  certificate  important, 
17 T,  688.     Liable  for  neglect,  687. 

ARREST:  On  civil  warrant,  40.  Of  defend- 
ant on  execution,  60.  Of  witnesses  on 
attachment,  50.  On  execution  for  fine,  50. 
Of  jurors  for  default,  54.  See  Vol.  II,  111 
to  120.  See  Tol.  II,  Attachment,  Contempt, 
Execution. 

ASSENT :  No  contract  without  legal  assent, 
111.  Disagreement  or  misunderstanding, 
111.  Time  of  giving,  111.  By  letter,  111. 
When  complete  and  binding,  112.  Con- 
tinuing proposition,  112.  Express  or  im- 
plied, 82,  83. 

ASSAULT  AND  BATTERY:  Justice  has  no 
jurisdiction  in  civil  actions,  8. 

ASSESSOR :  When  liable  for  assessing  wrong 
person,  808. 

ASSIGNMENT:  Statute  as  to  assigning 
things  in  action,  20.  What  rights  may  be 
assigned,  91.  Assignee  may  sue  in  his 
own  name,  91.  Causes  of  action  on  con- 
tract assignable,  92,  93.  What  torts  as- 
signable, 94,  95.  What  claims  not  assign- 
able, 96.  Fraudulent  assignments,  645. 
Statutes  relating  to,  645.  By  insolvent 
debtor  merely  tolerated,  646.  Fraud  always 
invalidates,  647.  Intent  to  defraud  credi- 
tors, 647.  Not  presumed,  when,  647,  651. 
What  transferred  by  general  words,  648. 
Rights  of  assignee  to  property,  648.  Sche- 
dule, when  added  or  omitted,  648.  Valid- 
ity of  provision,  649.  Returning  surplus, 
649.  Payment  of  assignee,  649.  Finish- 
ing incomplete  articles,  650.  Sales  on 
credit,  650.  Retaining  possession,  650. 
If  valid,  fixes  rights  of  creditors,  650. 
Intent  to  defraud,  when  a  question  of  fact, 
651.  When  void  on  face  of  instrument,  651. 
Statutory  provisions  as  to,  652,  653.  Mak- 
ing inventory  required  by  statute,  653. 

ASSIGNEE.  See  Assignment. 

ASSIGNOR.  See  Assignment. 

ASSOCIATION:  Joint  stock,  valid  compa- 
nies, 291.  Shares  of  stock  assignable, 
291.  Members  liable  for  debts,  292.  Offi- 
cers of,  292.  Actions  by  and  against,  292. 
Death  or  change  of  officers  does  not  affec; 
creditors,  292. 

AN  OTHER  ACTION  PENDING:  Nature 

of  defense,  886.     Must  be  for  same  cause 

of  action,   887.     Must  be  between  same 

(o)  Powers  of, 


AN  OTHER  ACTION  PENDING  —  confd. 
parties,  887.  Discontinuance  of  prior  ac- 
tion, 887.  Action  in  another  state  or 
country,  887. 

ASSUMPSIT:  This  form  of  action  was  abro- 
gated with  the  others  by  the  adoption  of 
the  Code.  Actions  upon  contract  not  un- 
der seal,  whether  verbal  or  written,  express 
or  implied,  are  included  in  the  term  assump- 
sit. And  among  other  titles  see  Goods 
bargained  and  sold,  675.  Goods  purchased 
and  refusal  to  deliver,  676.  Warranty  on 
sale  or  exchange,  678.  Work,  labor  and 
services,  679.  Work  and  materials  fur- 
nished, 694.  Money  lent  and  advanced, 
696.  Money  paid,  laid  out,  Ac,  698. 
Money  had  and  received,  706.  Use  and 
occupation,  717.  Account  stated,  or  bal- 
ance struck,  719.  Consideration,  84  to  108. 
Gift,  108.  Special  contracts  to  labor,  176. 
Landlord  and  tenant,  187.  Principal  and 
agent,  215.  Corporations,  259.  Partner- 
ship, 277.  Bailment,  307.  Principal  and 
surety,  368.  Bills  and  notes,  383.  Sale, 
464.  Interest  as  money,  548.  Usury, 
559.  Insurance,  579.  Fixtures,  602. 
Statute  of  frauds,  609.  Marriage,  654. 
Parent  and  child,  668. 

ATTACHMENT:  Statute  relating  to.  Jur- 
isdiction in  actions  upon,  5.  In  what  cases 
issued,  41,  75.  Affidavits  for,  41,  75. 
Bond  for,  41,  75.  Service  and  return  of, 
42,  76.  Proceedings  after  service  of,  42, 
76.  Short,  when  to  issue,  75.  Judgment 
presumptive  evidence  of  indebtedness,  76. 
For  practice  in  full  see  Vol.  II,  121  to  183. 

ATTORNEY:  Appearance  by,  43,  44,  80. 
Lien  of,  364,  365.  Compensation  of,  682. 
Agreement  as  to  pay,  683.  Must  show 
retainer,  683.  Must  have  skill  and  exercise 
it,  684.  When  liable  for  ignorance  or  neg- 
ligence, 654.     Defense  to  his  action.  685.a 

AUCTION  AND  AUCTIONEER:  Statute 
of  frauds  as  to  auction  sales,  536.  Sales 
of  separate  parcels  at,  541.  Notes  to  be 
given  at  sales  by,  545.  Must  be  licensed, 
1117.  Warranty  on  sales  at,  533.  May 
recover  pay  for  services,  679. 

AUDIT :  Allowance  by  board  of  supervisors, 
104. 

AUTHORITY:  What,  possessed  by  justices' 
courts,  37.  What  given  by  a  license,  772 
to  776.  Of  agent  to  bind  principal,  215  to 
228.  Of  factor  to  pledge  goods,  237.  Of 
agent  to  make  warranty,  248.  Of  officers 
and  agents  to  bind  corporations,  270,  276. 
Of  one  partner  to  charge  firm,  293  to  300. 

BAGGAGE:  Carriers  of,  when  common  car- 
riers, 344.  Liabilities  of  carriers  for,  344. 
How  much  passenger  may  take,  356.  Fare 
of  passenger  includes  baggage,  356.  Must 
be  carried  with  passenger,  356.  Passenger 
taking  charge  of,  assumes  the  risks,  356 
When  carrier  not  liable  for  loss  of,  351. 

BAIL:  Qualification  of,  24.  See  Security, 
Svreties,  Bond. 

BAILMENT:  Definition  of  term,  307.  What 
care  necessary,  307.  Degrees  of  care  and 
of  negligence,   307.     Division  of  subject, 

1013,  note  (a) 
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BAILMENT  —  continued. 
308.  Depoaitum,  or  simple  delivery  of 
goods,  308.  What  is  a  deposit,  309.  What 
is  not,  and  what  consent  required,  309. 
Care  required  of  depositary,  309.  Care  ac- 
cording to  value  and  place,  310.  Prudence 
by  depositor,  or  he  bears  loss,  311.  When 
depositary  cannot  use  goods,  311.  When 
he  may,  311.  Sheriff  or  constable  must 
keep  property,  312.  Must  deliver  goods  to 
true  owner,  312.  Joint  deposit,  all  must 
demand,  312.  Adverse  claimants,  313. 
Must  return  increase,  313.  Depositor  a 
thief,  may  deliver  to  true  owners,  313. 
Place  of  return  or  delivery,  313.  Mandatum, 
or  gratuitous  commission,  314.  What  is  it, 
314.  Implied  mandate,  314.  Who  a  man 
dator,  and  who  mandatary,  314.  Gratui 
tous  mandator  not  bound  to  act,  314.  Lia 
ble  if  he  once  undertakes,  315.  Liable  for 
negligence,  315.     Degree  of  care  required, 

316.  When  liable  for  robbery  or  theft,  316. 
Must  complete  work  in  reasonable  time,  316. 
Degree  of  skill  required,  316.  Agent  to 
loan  money,  311.     Care  of  living  animals, 

317.  What  is  negligence,  318.  Perishable 
or  valuable  articles,  318.  Commodatum,  or 
gratuitous  loan,  318.  Difference  between 
mutuum  and  commodatum,  319.  What  is  a 
mutuurn,  319.  What  a  commodatum,  319. 
Borrower,  what  care  to  use,  320.  Using  it 
contrary  to  terms  of  loan,  321.  Liable  for 
negligence,  321.  Bailor  must  not  be  negli- 
gent, 321.  Loan  of  castings  or  other  arti- 
cles, 321.  When  mutuum  returnable,  321. 
When  commodatum  returnable,  322.  Bor- 
rower cannot  detain  loan  for  a  debt,  322. 
Loan  to  bankers  is  mutuum,  322.  Bank 
bound  to  pay  check,  323.  Pledges  or  pawns, 
323.  Distinction  between  pledge  and  mort- 
gage, 323.  Who  is  pawnor  or  pledgor,  and 
who  pawnee  or  pledgee,  323.  Pledge  does 
not  transfer  title,  323.  Possession  essential 
to  pledge,  323.   Pawnee  is  lawful  possessor, 

323.  What  things  may  be  pledged,  323. 
Cannot  pledge  things  not  owned  by  pledgor, 

324.  Limited  interest  may  be  pledged,  324. 
Pledgee  may  restore  property  to  true  owner, 
324.  Redemption  of  pledge,  325.  After 
tender  replevin  lies,  325.  Sale  by  pledgor 
subject  to  lien,  325.  Sale  of  his  interest 
on  execution,  325.  Foreclosure  of  right  of 
redemption,  325.  Sale  of  pledge  after  due 
notice  to  pledgor,  326.  Pledgee  must  ac- 
count for  surplus,  326.  Care  required  by 
pledgee,  326.  When  liable,  and  when  not, 
for  loss,  326.  When  pledgee  may  use  pro- 
perty, and  when  not,  321.  Pledgor  may 
sue  for  conversion  by  stranger,  327.  Loca- 
tio,  or  hiring  of  chattels,  327.  Bailor  does 
not  warrant  condition  of  thing  let,  327. 
When  warranty  is  implied,  328.  Carriage 
must  be  road  worthy,  so  of  horse,  328. 
Bailor  bears  ordinary  loss  from  use,  &c, 
328,  329.  Care  required  of  hirer,  329. 
Improper  use  by  hirer,  a  conversion,  330. 
Going  beyond,  or  to  a  different  place,  a 
conversion,  330.  Sick  horse,  duty  of  hirer, 
830.      Feeding    and    resting    horse,    :;  10. 


BAILMENT  —  continued. 

Destruction  or  sale,  a  conversion,  330. 
Locaiio,  or  letting  and  hiring  of  work,  lett 
ting  out  work  oy  the  job,  331.  Employer 
must  not  misrepresent  work,  331.  Duties 
of  employer  and  of  employee,  331.  Time 
of  commencing  or  completing  work,  332. 
Time  may  be  important,  332.  Payment 
when  dependent  on  performance  in  time, 
333.  Performance  of  entire  job,  or  no  pay, 
333.  Eights  when  workmen  furnishes 
material,  333.  Who  bears  loss  by  fire,  333. 
What  skill  required,  334.  Who  bears  loss 
of  materials  by  fire,  334.  Who  bears  loss 
of  labor,  334.  Building  burnt  or  blown 
down,  334.  Diligence  required,  335.  May 
employ  assistance  on  common  work,  335. 
Artist  cannot  employ  inferior  artist,  335. 
Bound  to  possess  skill,  and  degree  of,  335. 
Skill  in  professional  employment,  336.  Must 
not  employ  unskilled  person,  336.  Nor  a 
quack,  336.  Employer  may  stop  work,  but 
liable,  337.  Delivery  of  work  to  whom, 
337.  Care  required  by  laborer,  337.  Care 
of  factors,  agistors,  wharfingers,  &c,  338. 
Innkeepers,  who  are  such,  338.  Restau- 
rant not  an  inn,  339.  Boarding  house, 
339.  Distinction  between  inn  and  board- 
ing house,  339.  Lodging  house,  339. 
Bound  to  receive  guests,  339.  Liability 
for  baggage,  339.  Who  not  bound  to  re- 
ceive, 339.  Not  bound  to  receive  goods 
without  guest,  340.  Who  is,  and  who  not 
a  guest,  340,  341.  Must  be  guest  before 
liability,  340.  Guest  taking  charge  of  his 
own  goods,  340.  Statute  as  to  liability, 
341.  Liabilities  for  loss  after  notice  of 
safe,  341.  Guest  taking  rooms  for  public 
sales,  342.  When  innkeeper  liable  for 
theft,  342.  Need  not  receive  packages, 
unless  it  is  baggage,  340.  Liable  for  loss 
if  he  does,  343.  Extent  of  liability  for 
loss  by  theft,  343.  Demand  before  action. 
343.  Common  carriers,  343.  Who  are 
such,  343,  344,  345.  Common  carrier 
bound  to  take  goods,  345.  Private  carrier 
not  bound  to  do  so,  345.  Pay  a  matter  of 
bargain,  345.  Price  in  absence  of  agree- 
ment, 345.     Right  to  possession  under  lien, 

345.  Cannot  dispute  title  of  bailor,  346. 
When  defrauded  vendor  may  reclaim,  346. 
Carrier  cannot  set  up  title  in  third  person, 

346.  May  show  a  levy  on  goods,  346.  Law 
implies  compensation  for  carriage,  346. 
May  demand  prepayment,  346.  But  if  he 
does  not,  must  carry' goods,  347.  May 
refuse  delivery  until  payment,  347.  Has 
lien  for  carriage,  347.  May  waive  lien, 
but  not  if  fraud,  &c,  347.  No  delivery  to 
fraudulent  consignee,  347.  Refusal  by 
consignee  to  accept  goods,  347.  Stage 
proprietors,  liabilities  as  carriers  of  goods, 

348.  When  goods  at  risk  of  carriers,  348, 

349.  Liable  in  all  events,  except,  &c,  349, 

350.  No,t  liable  for  goods  of  strangers, 

351.  Not  liable  in  case  of  frauds  as  to 
value,  351.  Care  required  of  brittle  arti- 
cles, 351.  Must  observe  marks  as  to 
care,  352.     When  liability  terminates,  352 
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BAILMENT  —  continued. 
Where  to  deliver  goods,    362.     Time  of 
delivery,  352.     Maimer  of,  352.     Duty  if 
consignee  not  found,  353.     Or  refuses  to 
receive  goods,  352.     How  much  to  deliver, 

353.  No  pay  before  delivery,  353.  Notice 
to  consignee  of  arrival  of  goods,  353. 
What  a  valid  delivery,  as  to  person,  353. 
Delivery  by  railroads,   354.     By  vessels, 

354.  When  liable  for  delay  in  delivery,  354. 
Delay  when  excusable,  355.  Delay  caused 
by  strike  of  laborers,  355.  Damages  from 
freezing  of  articles,  355.  Liabilities  of 
carriers  of  passengers,  355.  Insurer  of 
baggage  and  of  passengers,  356.  Bag- 
gage, how  and  when  carried,  356.  Pay 
for  carriage  of  baggage,  356.  Liability 
not  restricted  by  notice,  357.  May  be  by 
agreement,  357.  Lien  of,  see  Lien.  Re- 
ceiptor's agreement,  367.  Liability  of  re- 
ceiptor, 367.  Estopped,  when,  367.  Ac- 
tions against,  368. 

BAILEE:  Who  is  such,  307.  As  to  rights, 
duties  and  liabilities,  see  Bailment. 

BAILOR:  Who  is  such,  307.  As  to  rights, 
and  liabilities,  see  Bailment. 

BALANCE  STRUCK:  See  Account  stated, 
and  also,  719  to  722. 

BANKS  AND  BANKERS:  Lien  of,  364. 
Deposit  of  money  with,  322.  Duty  in  pay- 
ing depositors'  checks,  323.  See  also  Bills 
and  notes. 

BANK  BILLS :  Counterfeit  bills  no  payment, 
411.  So  of  bills  of  insolvent  banks,  411. 
Tender  of  such  bills.     See  Tender. 

BASTARDY  BONDS,  &o. :  Support  of  bas- 
tard, 125.  Husband,  when  not  liable,  125. 
Mother's  right  of  control  of  child,  125,  126. 
Father,  no  such  right,  126.  Surety  in 
bond,  how  long  liable,  126.  Bastards  may 
inherit  from  mother,  126.  Father  not 
liable  until  order,  &c,  127.  Action  on 
bond,  127.  What,  no  defense,  127.  In 
whose  name  action  brought,  127.  Exon- 
eration from  bond  a  matter  of  defense,  127. 
Order  dispenses  with  proof  of  expenditure, 

128.  Recovery  is  for  whole  penalty  of 
bond,  128.  Justice's  decision  as  to  weekly 
sum,  conclusive,  128.  One  proceeding 
bars  second,  when,  128.  Who  to  make 
order  of  filiation,  129.     When  order  void, 

129.  Default  in  appearance,  129.  Condi- 
tions of  bond,  129.  Toid  if  illegal,  129. 
Bond  by  infant  valid,  130. 

BEARER  of  bills  and  notes :  See  Bills  and 
notes,  Holder;  see  also,  428,  441. 

BEES:  Ownership  of,  765.     Injuries  by,  852. 

BETS:  See  Wagers. 

BILLS  OR  LETTERS  OF  CREDIT:  What 
are,  and  nature  of,  419,  420. 

BILL  OF  LADING-:  Rights  of  vendor  of 
goods,  346.  What  to  be  delivered  under, 
353.     See  Bailment,  Sale. 

BILLS  AND  NOTES:  General  principles  and 
definitions,  383.  Parties  to,  385.  Forms 
ami  requisites  of,  386.  Impost  an  absolute 
promise,  387.  Must  be  maker  and  payee 
of  note,  387.  Must  be  drawer,  acceptor 
and  payee  of  bill,  387.     If  no  payee,  or  un- 


BILLS  AND  NOTES  —  continued. 
certain  one,  bill  void,  387,  388.  May  hare 
payee  in  alternative,  388.  Such  note  not 
negotiable,  388.  May  be  fictitious  payee, 
under  statute,  388,  389.  Payable  to  mak- 
er's order,  389.     Must  have  name  of  payee, 

389.  Check  payable  to  fictitious  persons, 

390.  Blank  for  name  of  payee  may  be 
filled  up,  390.  Due  bill  is  a  valid  note,  390 
So  of  unsealed  instrument  in  form  of  bond, 
390.  Order  by  secretary  of  corporation  is 
a  note,  390.  Payable  in  money  or  goods, 
at  holder's  option,  valid,  391  Statutory 
requirements  of  bills  and  notes,  391.  Must 
be  absolute,  not  a  conditional  promise,  392. 
Payable  in  money,  392.  Payable  in  money, 
and  other  agreement,  393.  Payable  in  in- 
stallments, 393.  Essential  qualities  of  bill 
or  note,  394.  Not  contingent,  unless  cer- 
tain to  happen,  395.  If  contingency  cer- 
tain to  occur,  note  valid,  395.  Bill  must 
impose  obligation  to  pay,  395.  Must  be 
certain  as  to  amount,  396.  Not  payable 
out  of  a  particular  fund,  396,  397.  Mere 
reference  to  fund,  does  not  invalidate,  397. 
Warrant  by  municipal  corporation,  397. 
must  be  written  or  printed,  or  both,  398. 
Signed  by  maker  or  agent,  398.  May  be  in 
pencil  or  ink,  398.  May  be  signed  by 
initials  or  by  figures,  398.  Or  by  making 
a  cross,  398.  Date  not  essential,  399.  If 
no  date,  take  effect  from  delivery,  399.  No 
inception  until  valid  delivery,  399.  Date 
determines  time  of  payment,  399.  Date, 
general  rules  relating  to,  399.  What  blanks 
may  be  filled,  400.  Time  when  payable, 
400.  If  no  time  specified,  payable  imme- 
diately, 400.  Demand,  when  necessary 
and  when  not,  401.  On  notes  payable  in 
chattels,  401.  Payable  on  demand,  is  a 
continuing  security,  401.  Drawee  pre- 
sumed to  have  funds,  401.  Foreign  bills, 
how  drawn,  4a,  401.  Payment  of  one, 
payment  of  whole  set,  401.  What  plaintiff 
must  produce,  402.  Must  sue  on  protested 
bill,  402.  Negotiability  of  bills  and  notes, 
403.  What  is  a  negotiable  bill  or  note, 
403.  "Or  bearer,"  or  "or  order,"  negotia- 
ble words,  403.  Sealed  note,  or  payable  in 
chattels,  not  negotiable,  403.  Valid,  though 
not  negotiable,  403.  Bills  negotiable  by 
custom  of  merchants,  403.  Notes  by  vir- 
tue of  statute,  403.  May  be  payable  to 
bearer,  without  naming  payee,  403.  Paya- 
ble to  bearer,  transferable  without  indorse- 
ment, 404.  Indorser  liable  on  note  payable 
"to  bearer,"  404.  Who  cannot  object  to 
manner  of  negotiating,  404.  Bills  and 
notes  not  negotiable,  are  still  valid,  404. 
Consideration  implied  in  negotiable  bill  or 
note,  404.  "Value  received"  sufficient  in 
chattel  note,  404.  Impeaching  considera 
tion,  and  burden  of  proof,  404.  Whe 
estopped  from  denying  consideration,  405 
When  not  estopped,  405.  Direction  or 
words  of  advice  in  a  bill,  405.  Bill  must 
be  properly  addressed,  405.  When  acceptor 
not  liable,  in  such  case,  406.  If  ambigu- 
ous, may  be  treated  as  bill  or  note,  406. 
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BILLS  AND  NOTES  —  continued. 

Not  valid  until  delivery,  406.  Conditional 
delivery,  or  procured  by  fraud,  406,  407. 
Takes  effect  from  delivery,  407.  Delivery, 
how  shown,  or  when  presumed,  407.  Pos- 
session evidence  of  delivery,  and  of  title, 

407.  Presumed  to  be  holder  in  good  faith 
and  for  value,  407.  Bill  or  note  not  pay- 
ment, unless  so  agreed,  408.  May  sue  on 
original  demand,  &c,  408.  Presumption 
as  to  taking  bill  or  note  as  payment,  408. 
When  presumed  to  be  taken  in  payment, 

408.  When  not  so  presumed,  408.  Note 
of  third  person  at  time  of  creating  debt,  408. 
Taking  note  of  one  of  several  debtors,  409. 
Taking  bill  or  note  of  third  person,  409. 
Taking  bill  or  note  extends  payment  until 
due,  409.     Plaintiff  must  produce  at  trial, 

409.  Need  not  take  agreed  note,  if  maker 
insolvent,  410.  Vendor  taking  bill  or  note, 
duties  of,  410.  Must  present  for  accept- 
ance or  payment,  &c,  410.  Forged  or  in- 
solvent bUls  no  payment,  411.  Bills  and 
notes  not  negotiable,  411.  Notes  made  ne- 
gotiable by  statute,  411.  Difference  be- 
tween "  assignable  "  and  "  negotiable,"  412. 
Chattel  note,  not  negotiable,  412.  Chattel 
notes  are  valid  contracts,  412.  Order  for 
goods,  not  a  bill  of  exchange,  413.  Acceptor 
of,  not  liable  unless  he  has  goods,  413.  Ac- 
ceptance by  factor,  when  binding  on  him, 
413.  When  title  passes  by  order  for  goods, 
413.  Conditional  acceptance,  413.  Order 
in  hands  of  drawee,  evidence  of  goods  sold, 
413.  Order  by  landlord  on  tenant,  414. 
Order  for  goods,  by  owner,  passes  title 
without  acceptance  by  drawee,  414.  But 
must  be  acceptance,  or  proof  of  drawer's 
title,  414.  Chattel  notes,  when,  where, 
and  how  paid,  415.  Note  made  by  me- 
chanic, merchant,  or  producer,  415.  No 
time  or  place  specified,  must  be  deemed, 

416.  Payable  on  demand,  must  be  demand, 

417.  Time  and  place  specified,  no  demand, 
417.  Portable  articles,  where  delivered, 
417.  Holder  of  chattel  note  must  have 
transfer,  417.  Subject  to  all  equities.  417. 
Guaranty  of  Mils  and  notes,  418.  Nature 
of  guaranty,  418.  Guarantor  not  a  party 
to  note,  418.  Contract  of,  assignable,  418. 
Sale  of  note  with  guaranty  on  it,  transfers 
guaranty,  418.  When  guaranty  negotia- 
able,  419.  Notice  of  dishonor  need  not  be 
given  to  guarantor,  419.  When  guarantor 
and  principal  may  be  jointly  sued,  419. 
Terms  of  guaranty  must  be  complied  with, 
419.     When  guaranty  a  letter  of  request, 

419.  Consideration  of  them,  420.  In- 
dorsement or  transfer  of  bills  and    notes, 

420.  How  made  negotiable,  420.  Trans- 
fer by  indorsement,  421.  When  must  be 
indorsed,   421.     Transfer  by  assignment, 

421.  Transfer  without  indorsement,  421, 
425.  Transfer  by  an  infant,  421.  By 
married  woman,  421.  By  executors  or  ad- 
ministrators, 422.  By  corporations,  422. 
Payee  proper  person  to  transfer  note,  423. 
Drawee  bound  to  know  signatures,  423. 
Names  to  be  plainly  written,  423.    Indorse- 


BILLS  AND  NOTES  —  continued. 

ment  may  be  in  pencil,  and  by  initials,  398, 

423.  Plaintiff  must  have  interest  in  paper, 

424.  Who  not  bona  fide  holder,  424.  Trans- 
fer by  partners,  424.  By  assignee  of 
insolvent,  425.  Dishonor  does  nor  destroy 
negotiability,  425.  Presumed  to  have 
been  transferred  before  due,  425.  Law 
of  place,  425.  Forms  of  indorsements, 
426.  Indorsement  in  blank,  426.  In 
full,  426.  What  indorsement  is,  426. 
Transfer  after  indorsement  in  full,  427. 
After  indorsement  in  blank,  427.  When 
and  how  holder  may  fill  up,  427.  Restric- 
tive indorsement,  427,  428.  Indorsement 
cannot  be  changed  by  parol  evidence,  427, 
428.  Indorser  may  limit  or  enlarge  liability, 
428.  But  must  be  in  writing,  428.  Con- 
tract cannot  be  changed  by  parol  evidence, 
428.  Striking  out  indorsements,  428.  Con- 
ditional transfer,  429.  Liability  of  indorser, 
how  avoided,  429.  Delivery  to  accompany 
transfer,  429.  Cannot  transfer  part  of  a 
bill  or  note,  429.  Payee  ceases  to  be  party, 
if  he  transfers  by  mere  delivery,  429. 
Payee  transfers  by  indorsement,  liable  as 
party,  430.  Transfer  of  bill  or  note  in 
payment  of  a  debt,  430.  Indorsement  not 
binding  until  delivery,  430.  Transfer  of 
bill  or  note,  without  transfer  of  indorse- 
ment, 430.  Acceptor  bound  to  know 
drawer's  signature,  431.  Indorser  war- 
rants note  not  to  be  forged,  431.  Discharge 
of  maker,  is  discharge  of  indorser,  431. 
Last  indorser  may  recover  of  prior  ones, 

432.  First  indorser  cannot  recover  of  sub 
sequent  ones,  432.  Payee  cannot  recovei 
against  subsequent  indorser,  432.  Accom- 
modation paper,  when  an  exception,  432 
Releasing  security,  when  a  discharge  of 
indorser,  432.  Lost  bills  and  notes,  432 
At  common  law  must  produce  note,  at 
trial,  432.     Statute  as  to  lost  bills  or  notes, 

433.  Must  be  shown  to  be  negotiable,  433 
Not  presumed  to  be  negotiable,  433.  No 
remedy  on,  if  intentionally  destroyed,  433. 
Check  is  a  bill  within  statute,  433.  Nc 
bond  if  bill  or  note  accidentally  destroyed, 
433.  No  difference  whether  loss  before  or 
after  due,  434.  Tender  of  indemnity  tc 
maker  and  indorser,  434.  Possession  of 
note  not  important,  434.  Demand  and 
notice  on  last  bill  or  note,  435.  Must  be 
demand,  as  in  other  cases,  436.  Bills 
severed  for  transmission,  435.  Lost  or 
stolen  bill,  how  published,  435,  436.  Form 
of  bond  of  indemnity,  436.  Consideration 
of  bills  and  notes,  436.  Question  of  valid- 
ity or  sufficiency  always  open  between 
original  parties,  437,  442.  Consideration 
presumed,  437.  When  consideration  im- 
peachable, 437.  Taken  after  dishonor  lets 
in  defense,  437.  Taken  with  knowledge, 
lots  in  equities,  437.  Presumed  to  be  taken 
before  due  or  dishonor,  437.  Presumption 
must  be  rebutted  to  permit  defense,  437. 
Presumptions  which  exist  in  favor  of  nego- 
tiable papers,  437.  Parol  evidence  to  con- 
tradict any  bill  or  note,  438.    May  show 
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BILLS  AND  NOTES  —  continued. 
note  obtained  by  fraud,  438.  May  show 
note  signed  or  indorsed  on  condition,  not 
performed,  438.  Drawer  cannot  sue  accom- 
modation drawee,  438,  444.  Liability  of 
accommodation  maker  or  acceptor,  439. 
When  holder  of  stolen  bill  must  prove 
value  profit,  439.  Diversion  of  paper,  439. 
"When  bona  fide  holder  of  such  paper  may 
recover,  439.  What  is  paying  value,  439, 
440.  Defenses  to  accommodation  paper, 
440.  Stolen  bills  or  notes,  when  holder 
may  recover,  441.  Defense  of  duress, 
fraud.  &c,  442.  Inadequacy  of  -considera- 
tion, 443.     Bona  fide  holder,  who  is  such, 

443.  444.       Presentment    for    acceptance, 

444.  Drawee  presumed  to  have   funds, 

445.  Presentment,  to  whom  made,  445. 
When  and  where  to  be  made,  445.  When 
at  particular  place,  446.  When  no  par- 
ticular place  mentioned,  446.  Time  for 
drawee  to  consider,  446.  Refusal  to  return 
within  24  hours,  an  acceptance,  446.  Pre- 
sentment to  several  persons,  if  not  partners, 

446.  Acceptance  of  bills,  447.  Acceptor 
the  principal  debtor,  447.  Not  a  party 
until  acceptance,  447.  Drawee  not  liable 
until  acceptance,  447.   Manner  of  accepting, 

447.  Must  be  in  writing,  447.  See  also 
Acceptance.  Proceedings  on  non-acceptance, 
see  Acceptance,  Presentment  for  payment, 
and  payment.  No  demand  need  be  made 
of  acceptor  or  maker,  454.  Demand  at  par- 
ticular place,  454.  Removal  by  maker  or 
acceptor,  455.  Death  does  not  dispense  with 
demand,  455.  Nor  does  insolvency,  455. 
Inquiry  in  case  of  absence  of  maker  or 
acceptor,  455.  By  whom  to  be  presented, 
455,  456.  To  whom  presented,  456.  Where 
presented,  456,  457.  Actual  presentment, 
457.  Maker  or  acceptor  entitled  to  paper  on 
payment,  457.  Lost  bills  or  notes,  457. 
When  to  present  for  payment,  458.  Paper 
must  be  due  and  when  it  is  due,  458.  When 
action  may  be  commenced,  458.  Payment, 
459.  By  whom,  459.  To  whom,  459. 
Forged  indorsements,  459.  Several  special 
indorsements  must  all  be  genuine,  459. 
Indorsements  in  blank,  460.  Drawee  bound 
to  know  drawer's  signature.  460.  Paying 
forged  paper,  payer  loses,  460.  Proceed- 
ings on  non-payment,  460.  Holder  must 
give  notice  of  dishonor,  460.  Form  of 
notice,  460.  May  be  verbal  or  written,  461. 
Description  of  dishonored  paper,  461. 
Stating  names  of  parties,  461.  Effect  of 
misdescription,  461.  Notice  how  served, 
by  mail,  461,  462.  What  diligence  requir- 
ed in  giving  notice,  462.  Time  of  giving 
notice,  462.  Must  be  demanded  and  re- 
fused before  notice,  463.  Who  to  give 
notice  upon  dishonor,  463.  Who  entitled 
to  benefit  of  notice,  463.  Indorsers  liable 
in  order  of  signing,  463.  Holder  must 
give  notice  to  those  whom  he  intends  to  hold 
responsible.  464.     Notice  to  partners,  464. 

BILLS   OF    SALE :    Absolute  bill  may  be 
shown  to  be  a,  mortgage,  133.     If  fraudu- 
lent, void   as   to   creditors,  645.     Delivery 
(o)  When  negotiable, 


BILLS  OF  SALE  —  continued. 
of  property  sold,   163.     What  an  excuse 
for  non-delivery,  163,  164.     Actual  posses- 
sion under,  when    required.  162.      When 
possession  need  not  be  given  under,  162. 

BLANKS:  Process  must  not  have  blanks, 
66.  Filling  blanks  in  bills  and  notes,  400, 
907. 

BOARDING  HOUSE:  What  it  is,  339. 
Liability  of  owner  or  keeper,  339. 

BONA  FIDE  HOLDER  OR  PURCHASER: 
Of  bills  and  notes,  424,  427.  Of  diverted 
negotiable  paper,  439.  Of  stolen  paper, 
441.  Who  not  a  bona  fide  holder  of  bill  or 
note,  443.  Of  goods  purchasd  from  fraud- 
ulent vendor,  506.  Who  is,  and  who  not, 
bona  fide  holder  of  goods,  506.  Mortgagee, 
when  he  may  hold,  506.  Creditor  or  as- 
signee not  a  bona  fide  holder  as  against 
vendor,  505.  So  of  mortgagee  for  antece- 
dent debt,  505.  Of  property  sold  condi- 
tionally, 484  to  488.  Sale  of  liquors  for 
unlicensed  grocery,  484.  Of  property  sold 
to  sell  again,  484.  Of  horse  sold  condi- 
tionally, 485.  Of  sewing  machine  or  safe, 
486.  Of  machinery,  487.  Of  goods  and 
merchandise,  487.  Of  stolen  property, 
gets  no  title,  488. 

BONDS:  Money  bonds,  120.  What  it  is, 
and  parties  to,  120.  Execution  of,  120. 
Liabilities  of  sureties,  120.  Filling  blanks 
in,  121.  Alteration  of,  121.  Condition  of, 
121.     Indemnity  bonds,  121.     Actions  on, 

121.  Pleadings,    122.      Tillage   collector, 

122.  Obligor  not  liahle  until  attempt  to  col- 
lect of  principal,  122.  Sureties  of  execu- 
tor, &c,   122.     Demand  before  action  on, 

123.  Damage  involuntarily  sustained,  123. 
Actual  damage  when  to  be  shown,  123. 
Bond  for  illegal  act  void,  123.  Valid  if 
good  faith,  123.  Giving  bond,  when  obli- 
gor a  trespasser,  123.  Notice  to  principal 
of  action,  124.  When  notice  must,  and 
when  need  not  be  given,  124.  What  suffi- 
cient notice,  124.  Undertakings  under 
Code,  124.  Actions  on,  124.  Amount 
recoverable  before  justice,  124.  When 
surety  liable,  and  when  not,  125.a 

BOOKS  OF  ACCOUNT:  See  Vol.  II,  Evi- 
dence. 

BOOKS  FOR  SUBSCRIPTIONS:  Subscrip- 
tion for  charitable  purposes,  99.  Sub- 
scriptions for  plank  road  stock,  99  to  104, 
261  to  264.  Bank  or  railroad  stocks,  264 
to  266. 

BORROWER:  Of  chattels,  care  required  of, 
320.  Must  use  extraordinary  care,  320. 
Liable  for  slightest  negligence,  320.  Of  a 
horse,  321.  Cannot  lend  to  another,  321. 
Of  things  to  be  consumed  or  sold,  321. 
When  to  return  articles  in  kind,  321.  When 
to  return  article  borrowed,  322.  Money 
deposited  in  bank,  322.  Who  is,  under 
usury  laws,  572.     Who  is  not,  573. 

BROKER :  Distinction  between  a  factor  and 
a  broker,  233.  Contracts  by  broker,  233. 
Frauds  of,  bind  principal,  237.  Compensa- 
tion of,  685.  Person  employing,  presumed 
to  know  customers,  686.     Cannot  recovej 

406;  448(a);  323  (o). 
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BROKER  —  continued. 

unless  employed,  686.  Must  make  sale 
before  entitled  to  pav,  686. 
BUILDING-  CONTRACTS:  Must  complete 
building  before  payment,  if  required,  177, 
Must  complete  within  agreed  time,  186. 
Must  be  in  workmanlike  manner,  186. 
Must  be  according  to  contract,  117,  186. 
Burnt  before  completion,  loss  falls  on  build- 
ers, 334.     So  of  loss  by  tempest,  334. 

CANCELLATION:  By  rescinding  contract, 
see  sale,  509  to  517.  See  alteration  by 
consent,  901  to  903.  See  alteration  un- 
authorized, 903  to  913. 

CARRIER :  Rights,  duties  and  liabilities  of, 
343  to  357.    See  Bailment. 

CASE,  ACTION  ON  THE:  General  princi- 
ples relating  to,  727  to  734.  Fraudulent 
representations  as  to  credit,  &c,  734  to  737. 
Official  neglect  or  misconduct,  737  to  741. 
Enticing  away  or  injuring  servant,  741,  742. 
Escape,  742  to  746.  False  return,  746  to 
748.  Nuisance,  748  to  754.  Penalties, 
754  to  762.  Water  courses,  fisheries,  games, 
&c,  791  to  805.  Trespass  to  personal  pro- 
perty, 805  to  813.  Trover,  813  to  832. 
Negligence,  832  to  846.  Injuries  by  ani- 
mals, 846  to  863.  Frauds  in  sales  and  ex- 
changes, 853  to  862.     Replevin,  862. 

CASUALTY:  See  Accident. 

CATTLE:  See  Torts.  Running  at  large  in 
highways,  778  to  780.  Damage  feasant, 
statutes,  780  to  783.  Distraining  damage 
feasant,  788  to  790.     See  Damage  feasant. 

CAUSE  OF  ACTION:  See  Action,  and  the 
various  titles  of  Actions. 

CAVEAT  EMPTOR:  Meaning  of  term,  525. 
Rule  relating  to  sales,  517  to  534.  See 
Sale,  Warranty. 

CERTIFICATE  OF  JUSTICE :  Of  transcript 
of  judgment,  69.  That  an  appeal  has  been 
brought,  29,  69. 

CERTIFICATE  OF  ARCHITECT  :  That 
work  is  properly  done,  177.  "When  dis- 
pensed with,  in  case  of  fraud,  688. 

CHALLENGE:  Of  jurors,  52.  See  Vol.  II, 
Challenge. 

CHANGE  OF  POSSESSION:  See  Chattel 
mortgage,  Bill  of  Sale. 

CHATTEL  MORTGAGE  :  See  Mortgage. 

CHATTEL  NOTES :  See  Bills  and  notes  not 
negotiable. 

CHEATS:  Sales  procured  by  fraud,  504. 
Frauds  as  to  credit  of  third  person,  734. 
Frauds  in  sales  and  exchanges,  853. 

CHECK :  "What  it  is,  383.  Not  to  be  accepted, 
but  paid,  448.a  Certified  checks,  227,  448. 
See  Bills  and  notes. 

CHOSE  IN  ACTION :  What  are  assignable 
on  contract,  91  to  94.  What  in  cases  of 
torts,  94,  95.     What  not  assignable,  96. 

CHURCH :  Subscriptions  for  building,  99. 

CLERGYMAN:  Payment  for  his  services, 
621,  690. 

CLAIM:  See  Chose  in  action.  Release  of, 
1004.  Purchase  of,  when  prohibited,  66, 
80. 

CLAIM  AND  DELIVERY :  See  Replevin. 


(a)  Stopping  payment,  460. 


CLERK  of  court,  definition  of,  36a.  Compen- 
sation of  ordiaary  clerks,  688.  Not  paid 
for  Sunday  labor,  921. 

CODE:  Divisions  of,  2.  Provisions  of, 
printed  in  this  work,  1  to  36. 

COLLATERAL  SECURITY:  See  Chattel 
mortgage,  Bills  and  notes,  Higher  security. 

COLLECTIBILITY  OF  DEMANDS:  Guaran- 
ty of  bills  and  notes,  418.  Turning' out  bills 
or  notes  in  payment,  632  to  634. 

COLLECTOR:  Sale  by  school  district  col- 
lector, 491.  Must  sell  within  life  of  war- 
rant. 808. 

COLLISION:  Master,  when  not  liable  for 
willful  act  of  agent,  249.  Vehicles  on  high- 
ways, 843.  Between  cars  and  ordinary 
vehicles,  844. 

COMMENCEMENT  OF  ACTIONS:  Vol.  H, 
1  to  4 ;  Id.,  55  ;  Id.,  39. 

COMMISSION  TO  EXAMINE  WITNES- 
SES: Statutes  relating  to,  67,  68.  See 
Vol.  II.  Commission. 

COMMISSIONERS  OF  HIGHWAYS :  Rights 
and  duties  relative  to  plank  roads,  102, 
103,  104. 

COMMISSION  MERCHANT :  Who  is  such, 
233.  Rights,  duties  and  liabilities  of,  233 
to  238.     Compensation  of,  685. 

COMMITTEE,  PUBLIC  OR  PRIVATE: 
Liabilities  of,  232,  254  to  258. 

COMMON  LAWS:  Statutory  rules  relating 
to,  36a.  Where  there  is  a  right  there  is  a 
remedy,  729,  766. 

COMMON  PLEAS  o!  New  York:  Jurisdic- 
tion of,  4,  5. 

COMPARISON  OF  HANDS:  See  Evidence, 
Vol.  II.,  432  to  434. 

COMPLAINT:  See  Id.,  312  to  327. 

COMMON  SCHOOLS:  Qualifications  of 
teachers  of,  693.  Compensation  of  teachers 
of,  692,  693. 

COMPENSATION:  For  labor  and  services, 
679  to  694.  Attorneys,  682.  Factors  or 
brokers,  685.     Architects,  687.     Printers, 

688.  Clerks,  688.  Servants,  688.  Teachers, 

689.  692.  Authors  and  editors,  689.  Phy- 
sicians and  surgeons,   689.      Clergymen, 

690.  Carriers,  690.  Justices,  sheriffs  or 
constables,  692.  Referees,  692.  Work, 
labor  and  materials  furnished,  694.  Agents, 
253.  Partners,  293.  Of  lender  of  money, 
for  his  trouble,  565. 

COMPETITION:  In  business,  trade  or  com 
merce,  favored  by  law,  915  to  920." 

COMPROMISE:  To  avoid  litigation,  favored, 
89,  90. 

CONCLUSIVE :  For  settlement,  generally  is 
so,  89.     See  Estoppel. 

CONDITIONS  PRECEDENT:  What  are 
such,  113.  When  to  be  alleged  and  proved, 
114,  115.  When  not,  116.  What  are  not 
such,  117.  When  sickness  excuses  per- 
formance of,  119.  In  contracts  for  labor, 
176  to  186.  Performance,  939  to  944. 
See  Non-performance  of  conditions. 

CONDITIONAL  SALES:  See  sales,  ana  see 
480  to  490. 

CONFESSIONS:    See  Evidence,  Vol.  II,  37 J 
to  386. 
(a)  Composition  Deeds,  1037,  (a)  92f. 
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CONFESSION  OF  JUDGMENT:  Statutes 
relating  to,  6,  64,  55. 

CONFIDENTIAL  DISCLOSURES:  See  Vol. 
II,  511  to  514 

CONFUSION  OF  GOODS,  &o. :  See  Acces- 
sion. Title  by,  822.  Tenants  in  common, 
if  by  mutual  consent,  822.  No  confusion 
exists,  if  things  distinguishable,  822.  By 
wrongdoer,  forfeits  his  goods,  823.  Acts 
of  agents,  823. 

CONSENT:  See  Assent. 

CONSIDERATION :  General  principles  relat- 
ing to,  85.  Seal  imples  it,  85.  Unsealed 
instrument  must  show  it,  Ac,  85.  Ex- 
trinsic evidence  of,  85.  Bills  and  notes,  it 
is  implied,  85.  Different  one  may  be  shown, 
86.  Kinds  of,  and  what  is,  86.  May  be 
detriment  or  benefit,  86.  Mere  moral  obli- 
gation, 87.  Volunteer  payments,  87. 
Legal  and  valuable;  infants,  <fcc,  87.  Suf- 
ficiency of,  87.  Swearing  to  debt,  88. 
Leaving  claim  to  third  party,  88.  Sale  of 
chose  in  action,  89.  Releasing  from  void 
contract,  89.  Prevention  of  litigation,  89. 
Settling  controversies  or  estates,  90.  For- 
bearance, 90.  Assignment  of  debt  or  right 
of  action,  91.  What  claims  on  contract 
assignable,  91.  What  claims  for  torts,  94. 
What  not  assignable,  96.  Labor  and  ser- 
vices, 96,  97.  Promise  for  a  promise,  97, 
98.  Sale  of  goods  on  request  or  on  order, 
98.  Both  parties  need  not  be  bound  at 
same  time,  98.  Subscriptions  or  contribu- 
tions,  99  to   104.     Rewards  offered,   104, 

105.  Void  in   part,    105.      Illegality   of, 

106,  914  to  932.  Impossible,  106,  933  to 
936.  Failure,  106,  1059,  1060.  Stranger 
to,  107.     Time  of,  107.     Impeaching,  108. 

CONSIGNEE:  See  Bailment,  Sale.  When 
carrier  need  not  deliver  goods  to,  347. 
Notice  to,  by  carrier  of  goods,  of  arrival, 
353,  354.  Goods  how  delivered  to,  352, 
364,  355.  Ought  to  receive  goods  and  pay 
freight,  354. 

CONSIGNOR:  See  Bailment,  Sale. 

CONSTABLE :  To  serve  and  return  summons, 
39.  When  and  how  to  serve  it,  39.  To 
serve  warrant,  and  how,  and  return,  40. 
to  serve  attachments,  and  how,  and  return, 
42.  To  serve  replevin  process,  and  how, 
and  when,  7.  Oath  to,  on  retiring  with 
jury,  53.  Not  to  take  rewards,  66.  Penal- 
ties for  violating  law,  66.  How  removed 
from  office.  72.  Cannot  act  by  deputy,  72. 
Must  take  care  of  property  taken  by  him, 
312.  May  recover  fees  by  action,  692. 
Cannot  recover  more  than  legal  fees,  105. 
Cannot  recover  extra  pay,  even  on  promise 
of,  105.  Not  to  buy  claims  for  prosecution, 
66. 

CONSTRUCTIVE  POSSESSION:  When  not 
sufficient  as  to  chattel  mortgages,  164, 165. 
When  sufficient  to  sustain  trespass,  806. 
When  sufficient  in  trover,  814,  815.  When 
in  replevin,  867,  868. 

CONSTRUCTION  OF  CONTRACTS:  Gene- 
ral principles  of  construction,  723.  Illegal 
contract  not  enforced,  723.  Language  fol- 
lowed, if  explicit,  723.     Not  to  violate  rules 


CONSTRUCTION  OF  CONTRACTS  —  eon. 
tinued. 
of  law  or  language,  724.  General  terms 
include  particulars,  724.  Technical  words, 
how  construed,  724.  Intention  to  be  car- 
ried out,  when  possible.  724.  Fraud  not 
presumed,  724.  Operative  preferred  to  in- 
operative, 724.  Reasonable,  724.  Whole 
contract  to  be  considered,  725.  Several 
instruments  as  one,  725.  Every  part  to 
have  effect,  725.  Grammatical  rules,  how 
far  observed,  725.  Implication  of  things 
omitted,  726.  Legal  presumptions,  726. 
Custom  and  usage,  726.  For  construction 
;n  particular  instances,  see  various  titles, 
such  as  Sale,  Warranty,  Bills  and  notes,  &c. 

CONTEMPTS:  Statutes  relating  to;  justice 
may  punish  for,  73.  Extent  of  punishment, 
73.  Proceedings  for.  See  Vol.  II.  Wit- 
ness refusing  to  be  sworn,   or  testify,  73. 

CONTRACT:  Jurisdiction  in  actions  on,  5. 
Definitions  and  requisites  of,  81.  Principal 
or  accessorial,  82.  Bilateral  or  unilateral, 
82.  Executory  or  executed,  82.  Express 
or  implied,  82.  Parties  to,  83,  84.  Joint 
and  several  liability  of  parties,  84.  Assent 
of  parties,  111.  Consideration  of.  See  Con- 
sideration, Covenants.  When  sickness  ex- 
cuses non-performance  of,  119.  Special 
contracts  for  labor,  176.  Laborer  must 
perform,  or  he  cannot  recover,  177  to  179. 
Employer  must  perform,  or  pay  damages, 
180  to  182.  Infant  not  bound  by,  183.  Con- 
tinuance after  term,  implies  same  wages, 

183.  Parties  may  waive  full  performance, 

184.  Dismissal  of  workman,  when  justi- 
fiable, 184.  Termination  by  employer,  185. 
Extra  work,  where  compensation  for,  185. 
House  building,  must  be  strict  performance, 
186.  Variation  from  plan,  when  not  mate- 
rial, 186.  See  also  various  titles,  Bills  and 
notes,  &c. 

CONTRIBUTION:  Principle  of  recovery, 
703.  Between  sureties,  703.  No  right  to, 
in  casos  of  torts,  704. 

CONVERSION:  See  Trover. 

CORPORATIONS:  Actions  by  and  against, 
in  justices'  courts,  259,  States,  counties 
and  towns  are,  260.  So  of  a  school  dis- 
trict, 260.  Public  or  private,  261.  Plank 
roads,  how  organized,  261.  Subscriptions 
for  stock,  262,  263.  Actions  for  calls,  263. 
Notice  of  call,  when  and  how  given,  264. 
Transfer  of  shares  of  stock,  265.  Mode  and 
effect  of  transfer,.  264,  265,  266.  Change 
of  charter,  266.  General  powers  of  corpo- 
rations, 267.  Restrictions  on  powers,  268. 
Have  not  banking  powers,  268.  Purchas- 
ing property,  and  creating  debts,  268. 
Giving  bills  and  notes,  268.  Manner  of 
making  and  executing  contracts,  269.  Un- 
der seal  of  corporation,  269.  By  agents  or 
officers,  269.  Not  to  indorse  accommoda- 
tion paper,  269.  May  borrow  money  for 
business  purposes,  269.  Debt  not  author- 
ized by  law,  not  binding,  269.  May  sell 
property  taken  for  debts  due,  269.  Liable 
on  implied  agreements,  270.  May  ratify 
unauthorized   contracts    of   agents,    270. 
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OORPOEATIONS  —  continued 
Must  be  with  knowledge  of  facts,  270. 
Contracts  may  be  under  corporate  seal, 
270.  May  be  without  such  seal,  276.  Im- 
pression without  wax,  270.  Powers  of  a 
quorum  of  directors  of,  271.  By-laws  can- 
not overrule  statutes  or  common  law,  271. 
Liability  upon  contracts,  272.  Liabilities 
for  torts  of  agents  or  officers,  272.  Parties 
dealing  with,  must  take  notice  of  extent 
of  authority,  272.  Estopped  from  denying 
acts  of  legal  agents,  272.  Where  bound  by 
acts  publicly  permitted,  273.  Agent  may 
be  appointed  without  writing,  261.  Verbal 
agreement  valid,  unless  law  requires  writ- 
ing, 273.  Giving  notes  or  drafts  for  bor- 
rowed money,  273.  May  transfer  bank 
deposits,  274.  Notice  to  agent  is  notice  to 
corporation,  274.  Liability  of  agent  of, 
274.  Liabilities  of  stockholders  of,  275. 
Liability  for  torts  of  officers  or  agents,  276. 
Towns,  when  liable,  and  when  not,  276. 
When  liable  for  negligence,  276,  277. 
CORRUPT  INFLUENCE  :  Using,  no  ground 

of  action,  920,  926. 
COSTS:  Pee  bill  abolished,  26.      On  appeals 
to  county  courts,  34.     Amount  of,  on  judg- 
ments, 9,  56,  63.     Where  party  prosecutes 
or  defends  in  person,  80. 
COST  PRICE :  Agreement  to  sell  for,  415. 
COUNSELLORS-AT-LAW.     See  Attorney. 
Compensation  of,  682.  683.     Must  possess 
and   exercise  skill,  684.     When  liable  for 
ignorance  or  negligence,  336,  684,  685. 
COUNTERFEITS:   Payment    in,  a  -nullity, 

411. 
COUNTIES :  When  action  lies  for  trespass  in 
another   county,    766.      Actions    by    and 
against,  260.     General  powers  of,  260. 
COUNTY  COURTS:  Jurisdiction  of,  2,  3,  4. 
Powers  as  to  new  trials.  &c,  4.     Terms  of, 
and  when  open,  4.     Jurors  for,  4.     Appeals 
to,  27.     See  Vol.  II,  Appeals.  ■ 
COUNTY  JUDGE :  When  to  transfer  causes 
to  supreme  court,  4.     Not  to  practice  in 
his  own  court,  78.     Not  to  permit  partner 
to  practice  in  his   court,  78,  79.     Not  to 
receive  fee,  79. 
COURTS:    Sittings  to  be   made  public,  78. 

Not  to  be  opened  on  Sunday,  80,  923. 
COVENANTS :  Need  not  express  considera- 
tion, 113.  Seal  presumptive  evidence  of 
consideration,  113.  Presumption  may  be 
rebutted,  113.  What  a  covenant  is,  113. 
Condition  preeedent,  what  is,  113.  Mutual 
and  independent,  114.  When  conditions 
precedent  to  be  alleged  and  proved,  115, 
118.  When  need  not  allege  and  prove,  116. 
Recouping  damages,  117.  When  sickness 
or  death  excuses  performance  of,  119. 
Modification  of,  when  an  excuse,  119.  Al- 
teration by  consent,  901,  902.  Alterations 
of,  unauthorized,  904. 
COVERTURE :    Law  relating  to,  900.     See 

Marriage,  658  to  '665. 
CREDITORS :  Rights  of,  in  relation  to  mort- 
gaged chattels,  148,  152,   161.     Rights  of, 
as  to  fraudulent  sales  or  assignments,  645 
to  652.     See  Assignment. 


CROPS:  Mortgage  of,  137.  Sales  of,  639, 
642.  What  may,  and  what  not  taken  on 
execution,  639. 

CROSS-EXAMINATION:  See  Evidence,  Vol 
II,  479  to  485. 

CUSTODY  OF  THE  LAW:  Property  so  held 
cannot  be  replevied,  871.  Trespass  does 
not  lie,  812. 

CUSTOM:  Its  effects  upon  contracts,  7 26. 
When  parties  presumed  to  contract  with 
reference  to,  525.  See  Evidence,  Vol.  II,  459. 

DAMAGE  FEASANT:  Definition  and  gen- 
eral principles,  788.  If  cattle  taken,  statute 
must  be  strictly  pursued,  788.  May  dis- 
train in  anyplace,  788.  Appraising  dam- 
mages,  788.  May  distrain  or  bring  tres- 
pass, 788.  May  relinquish  distress  and 
bring  trespass,  789.  Cannot  distrain  horse 
with  rider  on  him,  789.  Nor  horse  and 
cart  with  driver  in,  789.  May  take  dog, 
789.  Cattle  must  be  taken  while  on  premi- 
ses, 789.  Cannot  be  taken  off  of  premises, 
789.  May  distrain  in  night  time,  789. 
Who  may  distrain  and  who  not,  789,  790. 
Tender  of  amends,  790.  Cattle  turned  in 
by  a  wrongdoer,  790.  Cannot  distrain  for 
past  trespass,  790.  One  beast  not  liable  to 
distress  for  act  of  another,  790. 

DAMAGES:  In  action  for  an  escape,  746. 
For  injuries  relating  to  water  courses,  796, 
797. 

DAMNUM  ABSQUE  INJURIA.:  When  no 
action  lies  for  nuisance,  728.  For  erro- 
neous information,  735.  For  telling  a  false- 
hood, 734.  For  using  or  diverting  water, 
793,  795.  Expressing  mistaken  opinion, 
736. 

DAMS :  Obstructing  flow  of  water  by,  796, 
797.  Flowing  lands  above,  798.  Back 
water  upon  mills  above,  799. 

DATE:  Not  essential  to  bills  or  notes,  399. 
Not  essential  to  bond,  120. 

DAYS  OF  GRACE :  What  are  such,  458. 

DEAD  MAN'S  ESTATE:  Who  may  transfer, 
422.     Who  may  sue  for,  and  who  not,  815. 

DEBT :  Law  favors  collection  of,  886.  Can- 
not maintain  several  actions  for,  887.  When 
may  be  set  off,  966.  Not  if  barred  by  sta- 
tute of  limitations,  977.  When  barred  by 
statute,  979. 

DECEIT:  General  rules  relating  to  actions 
for,  727  to  734.  Fraudulent  representa- 
tions as  to  credit,  &c,  734.  Frauds  in  sales 
or  exchanges,  853.  In  purchases  of  pro- 
perty, 504.  In  obtaining  bill  or  note,  442. 
See  Fraud. 

DEFENDANT:  Who  must  be,  21.  See  VoL 
II,  Pa/rUes  to  action. 

DECLARATION :  See  Evidence,  Admissions, 
Complaint. 

DEEDS :  When  admissible  in  evidence  if  not 
objected  to,  770.  When  not  admissible 
if  objected  to,  770.     See  Vol.  II,  34,  35. 

DEFAULT:  Judgment  by,  not  allowed  in 
justices'  courts,  11.     See  Vol.  U,  Judgment. 

DEFENSES :  What  admissible  under  denial, 
879.  What  must  be  pleaded  or  set  up  in 
the  answer,  884.  See  various  titles  from 
page  879  to  end  of  VoL  I. 
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DEFRAUDING:  Creditors  by  sales,  judg- 
ments, assignments,  Ac,  645. 

DELAY :  Of  public  officers  does  not  preju- 
dice party,  172.  In  delivery  by  carriers, 
354,  355.  When  it  does  or  does  not  dis- 
charge surety,  373  to  375.  In  presenting 
bill  of  exchange  for  acceptance,  445.  In 
presenting  for  payment,  454.  In  giving 
notice  of  non-payment,  460.  In  filing 
chattel  mortgages,  168.  In  refiling,  174. 
In  performing  special  contracts,  112  to  119, 
176  to  186.  By  tenant  in  removing  fix- 
tures, 605.  By  officers  in  executing  pro- 
cess, 737.  In  performing  first  act,  940, 
942.    In  collecting  debts,  979. 

DELIVERY :  Of  property  sold,  500.  "When 
procured  by  fraud,  604.  What  sufficient 
under  statute  of  frauds,  538  to  542.  Of 
possession  under  chattel  mortgage,  162  to 
168. 

DEMURRER:  When  it  lies,  10.  SeeYol.  II, 
330  to  334. 

DENIAL :  What  defenses  may  be  proved 
under,  879,  884.  What  not  provable  under, 
884  to  886. 

DEMAND:  Of  attorney  before  action,  242. 
Of  factor  or  agent  for  proceeds  of  sales, 
716.  Of  trustee  or  stakeholder,  716.  Of 
money  on  rescinded  sale,  716.  In  action 
of  trover,  826.     In  action  of  replevin,  875. 

DEPUTY:  Constable  cannot  act  by,  72. 
Sheriff  liable  for  acts  of,  747. 

DILIGENCE:  Required  of  public  officers, 
737  to  748.  What  required  of  carriers, 
354,  365.  In  presenting  bills  and  notes, 
444,  454.  In  giving  notice  of  non-payment, 
ic,  460.  In  collecting  demands,  979.  In 
filing  chattel  mortgages,  168,  174.  In 
performing  labor,  176. 

DISCHARGE :  See  Release,  Payment,  Accord 
and  satisfaction.  Of  jury  on  disagreement, 
54.  Of  defendant  arrested  on  warrant,  40. 
Of  servant  or  laborer,  for  cause,  1 84.  Of 
sureties,  373.  .Of  indorsers.  See  Bills 
and  notes. 

DISCONTINUANCE:  Judgment  of,  55. 

DISCRETION:  Infant  not  presumed  to  have, 
668,  888.  So  if  lunatics,  or  persons  of 
unsound  mind,  896.  Or  intoxicated,  898. 
When  agent  or  factor  may  exercise,  229. 
When  agent  cannot  delegate  right  to  use, 
232.     Bailor  to  use  in  selecting  bailee,  321. 

DISTRESS :  See  Damage  Feasant. 

DIVERSION:  Of  bills  and  notes,  439.  Of 
water,  watercourses,  &c,  792  to  796. 

DOCKET:  What  to  contain,  68,  69.  When 
evidence,  69.  See  Vol.  II,  401  to  404. 
Transcript  of,  69.  To  be  indexed,  70. 
When  to  be  deposited  with  town  clerk,  70. 
Certificate  in,  71.  Entering  judgment  in, 
56. 

DOCKETING :  Justice's  judgment  in  county 
clerk's  office,  10. 

DOGS:  Right  to  keep,  846,  849.  Liability 
of  owner  for  injuries  by,  847.  Knowledge 
of  disposition,  847,  848.  Injury  not  a 
question  of  negligence,  848.  Harboring  and 
liabilities,  849.  Killing  sheep,  850.  Sepa- 
rate owners  not  liable  jointly,  850.     When 


DOGS  —  continued. 
no  action  lies  for  injuries,  851.     Killing  or 
injuring  each  other,  852.     Hospitalities  not 
regulated  by  courts,  853. 

DONATIO  MORTIS  CAUSA.  See  Gift. 
What  is,  108.  What  may  be  given,  109. 
What  not  a  valid,  110.  Revoking  if  donor 
recovers,  111. 

DRAWEE :  See  bills  and  notes.     Who  is;  384. 

DRAWER :  See  UUs  and  notes.     Who  is,  384. 

DRUNKENNESS:  When  a  defense,  898. 
Who  may  interpose  defense,  899.  When 
no  defense,  900. 

DUE :  Meaning  of  word,  265.  See  Bills  and 
notes,  Checks,  Drafts. 

DUE  BILL :  Is  a  promissory  note,  390. 

DURESS :  What  it  is,  1073.  Kinds  of,  1074. 
When  it  avoids  contract,  1074.  Arrest 
constitutes,  when,  1074,  1075.  ThreatB, 
when  amount  to,  1075.  Duress  of  property, 
705,  1076.  When  contract.not  void,  1076. 
1077. 

EARNEST: 

EASEMENT:  In  use  of  highways,  770. 

EMBLEMENTS:  Right  of  tenant  to,  214. 

ENTRY:  See  License.  In  docket,  68,  69. 
Of  judgment,  54,  55. 

EQUITY :  Justice  to  decide  according  to,  37 
Rules  in  courts  of,  as  to  frauds,  853.  ' 

ERASURES :  See  Alterations,  &c. 

ERROR:  See  Mistake. 

ESCROW: 

ESCAPE:  What  is,  742,  743.  Negligent  or 
voluntary,  742.  Prom  execution,  742,  743. 
Prom  jail  limits,  743.  Officer  must  not 
discharge  without  authority,  743.  If  volun- 
tary, officer  cannot  retake,  744.  If  negli- 
gent, may  retake,  744.  No  escape  if 
defendant  taken  as  witness,  745,  746. 
Prooured  by  fraud,  744.  No  defense  for, 
that  judgment  is  erroneous,  745.  If  judg- 
ment void,  that  is  a  defense,  745.  Amount 
of  damages,  746.  Mitigation  of  damage*, 
746.  Return  of  prisoner,  746.  Death  of, 
746. 

ESTOPPEL:  What  it  is,  1077.  Kinds  or', 
1077.  By  record,  1078.  By  deed,  1078. 
Recitals  in  deed,  1078,  1079.  Not  favored 
as  a  defense,  1079.  Reciprocal,  1080.  Who 
not  bound  by,  1080.  In  pais,  or  equitable 
estoppel,  1080.  Nature  of,  1080.  Requi- 
sites of,  1081.  Statement  must  be  made 
to  complaining  party,  1081.  Must  be  relied 
on,  1081.  Must  have  produced  damage, 
1081.  No  estoppel  by  relation,  1081.  By 
pleadings,  1082.  Assertions  as  to  matter 
of  law,  1082.  Sales  of  property,  1082. 
Execution  sales,  1083.  Assigned  claims, 
1084.  Indorsements,  when  estop  indorser, 
1084,  1085.  Acceptor  cannot  object  to 
form  of  bill,  1085.  When  acceptor  cannot 
set  up  forgery,  1085.  Certificates  of  valid- 
ity, 1085.  Certified  checks,  1085.  Official 
return,  1085,  1086.  Landlord  and  tenant, 
1086.     Tenant  cannot  deny  landlord's  title, 

1086,  1087.     When  he  may  deny  it,  1086'. 
Former  adjudication,  agency,  corporations, 

1087.  Performance  of  condition  precedent, 
1087.     Waiver  of  exemption  laws,  1088, 
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ESTOPPEL  —  continued. 
.Receiptor,  power  to  do  act,  1088.  Error 
in  making  assertion,  1088.  When  estopped 
even  though  mistaken,  1088,  1089.  State- 
ment must  be  acted  on  to  be  conclusive, 
1088.  Holder  stating  that  bill  is  paid, 
1088.  Must  intend  that  party  shall  act 
on,  1088.  Release,  1089.  Payment  into 
court,  1090.     Pleadings,  1090. 

BSTRAYS:  Cattle  on  highways,  778  to  780. 
See  Damage  feasant,  168  to  791.  Wild 
animals  and  bees,  764,  765. 

EVIDENCE :  Statutory  rules  relating  to,  33 
34,  35.     See  Vol.  II,  Evidence. 

EXCHANGE:  Difference  between  sale  and 
exchange,  464.  Rates  of,  as  question  of 
usury,  566.  Of  notes  for  raising  money, 
568.     Frauds  in,  853  to  862. 

EXCISE:  Penalties  for  violating  laws  of,  761. 

EXECUTION:  Form  of,  and  when  issued 
and  returnable,  11.  When  issued  by  county 
clerk,  11.  When  leave  to  issue  necessary, 
25.  Statutes  relating  to  exempt  property, 
61.  When  justice  to  issue,  57.  When  to 
renew,  57.  Contents  of,  57.  Against  per- 
son or  property,  57.  Indorsements  on,  58. 
Against  joint  debtors,  how  served,  58.  For 
penalties,  how  served,  68.  Date  and  re- 
turn day,  59.  Renewals  of,  59.  Further 
executions,   59.     Indorsement  of  levy  on, 

59.  Sale  on,  59.  Constable  not  to  pur- 
chase on  sale,  Ac.,  59.     Imprisonment  on, 

60.  Discharge  from,  60.  Females  not  to 
be  arrested  on  justice's,  61.  Neglect  to 
return,  61.  Not  to  levy  or  sell  after  return 
day  of,  61.  Paying  over  moneys  collected 
on,  61.  Property  exempt  from,  61,  62. 
Fees  for  serving,  65.  Escape  from,  742  to 
746;  false  return  to,  746  to  748.  Liable 
for  neglect  to  serve,  737  to  741.  Protects 
constable,  738.  Plaintiff  in,  when  liable, 
740.     See  VoL  II,  Execution. 

EXECUTORS :  May  sue,  but  cannot  be  sued 
in  justice's  courts,  8.  Transfer  of  bills  and 
notes  by,  422.  When  he  cannot  bind  es- 
tate, 422.  May  bind  themselves,  422. 
When  may  maintain  trover,  815.  See  Vol. 
II,  38,  '270.  Notice  to  in  cases  of  bills  and 
notes,  451.  Presentment  of  bills  and  notes 
to  and  by,  455,  456. 

EXEMPT  PROPERTY:  What  is,  61,  62. 
See  Execution;  see  Vol.  II,  Execution.  Wai- 
ver of  exemption  laws,  811,  1088. 

EXPRESS  COMPANIES:  Are  common  car- 
riers, 344.  Must  deliver  goods  to  con- 
signee personally,  352.  When  not  to  de- 
liver without  payment,  352. 

EXTENDING  TIME:  By  wrongful  acts  of 
promisee,  185.  In  sealed  instrument,  902. 
of  unsealed  agreement,  902.  Of  verbal 
contract,  902.     Effect  of,  903. 

EXTINGUISHMENT:  See  Release,  Payment, 
Accord  and  satisfaction. 

FACTOR :  Who  is,  rights,  duties  and  liabili- 
ties, 233.  May  recover  compensation,  685, 
686.     See  Principal  and  agent. 

FAILURE :  See  Consideration. 

FALSE  RETURN:  Action  lies  for,  746. 
Evil  motive  not  essential,  747.    Liability 


FALSE  RETURN  —  continued. 

of  justice,  747.  Liability  of  sheriff  or 
constable,  747.  Irregularity  of  execution 
no  defense,  747.  No  action,  if  no  injury, 
747.  What  may  be  shown  in  defense,  747. 
Measure  of  damages,  747.  Return  of  de- 
puty binds  sheriff,  747.  Return  conclusive, 
748. 

FARRIER :  Not  liable  as  physician  or  sur- 
geon, 336.     But  liable  in  line  of  duties,  336. 

FATHER  AND  CHILD:  See  Parent  and 
child. 

FEES :  Of  justice,  8,  62,  63.  Of  costs  of 
special  sessions,  64.  Of  witnesses,  64. 
Of  constables,  64,  65.  Of  jurors,  65. 
Remedy  for  wrongful  collection  of,  65. 
Actions  for,  by  justice,  sheriff  or  constable, 
692.  Of  attorneys,  682.  Can  collect  only 
legal  fees,  105.  Illegal  agreement  relating 
to,  926. 

FENCES:  Statutory  provisions,  776  to  778. 
Division  fences,  777,  778.  Town  regula- 
tions as  to,  778.  Cattle  in  highway,  778  to 
780.  Damage  feasant,  780  to  783.  What 
a  fence  is,  784.  Who  are  owners  of,  784. 
Intended  to  keep  owner's  cattle  in,  784. 
Not  made  to  keep  others'  cattle  out,  784. 
Defective  fences,  784.  Who  must  show 
defect,  784.  When  defective,  plaintiff  can- 
not recover,  785.  Town  regulations,  785. 
Who  may  require  erection  of  division  fence, 
785.  Removing  fences,  785.  Proportion 
of  fence  to  be  maintained,  786.  If  fence 
not  in  accordance  with  town  rules,  no  ac- 
tion lies,  786.  Plaintiff's  defective  fence, 
a  good  defense,  786.  Agreement  as  to 
division  of  fence,  787.  Prescription  as  to 
fence,  787.  Change  of  adjoining  owners  of 
787.  Driving  cattle,  &c,  along  highway, 
787. 

FICTITIOUS  NAMES:  In  process,  when  al- 
lowable, 74. 

FILING  PAPERS:  Fee  for,  63.  Filing 
pleadings,  10.  Chattel  mortgages,  168. 
Omission  of  clerk,  172.  By  person  in  charge 
of  office,  172.     Filing  assignee's  bond,  652. 

FINDING:  Rights  of  finder  of  chattel,  806, 
814. 

FINE :  Imposed  upon  witnesses,  50.  Upon 
defaulting  jurors,  54.  For  contempt  of 
court,  73.     See  Penalties. 

FIRE :  Party  liable  for  negligence  in  relation 
to,  833.  Clearing  up  lands,  burning  fal- 
lows, Ac.,  833.  Using  steam  dredging  ma- 
chine, 833.  Liabilities  of  tenants,  197. 
From  railroad  engines,  when  no  action,  840, 
841.  When  landlord  not  liable  for,  841. 
Caused  by  negligence,  action  lies,  833,  841. 
Exploding  fire  crackers  in  pubUc  street, 
846. 

FISHING:  Statutes  relating  to,and  game  laws, 
800  to  805.  Taking  fish  from  private  pond, 
804.     Preventing  capture  offish,  765. 

FIXTURES :  What  are  such,  602,  Between 
heir  and  executor,  603,  604.  Between  land- 
lord and  tenant,  604  to  606.  Ball  room, 
cider  mill,  heater,  605.  Stills,  engines  and 
machinery,  605,  606.  Gas  fixtures,  rails, 
steam  engine,  606.     Vendor  and  purchase 
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FIXTURES  —  continued. 
of  real  estate,  606,  607.     Mortgagor  and 
mortgagee  of  real  estate,  607,  608.     When 
liable  to  sale  on  execution,  609. 

FORBEARANCE:  See  Consideration. 

FOREIGN  JUDGMENTS:  Actions  on,  600. 

FOREIGN  LAWS:  Must  be  pleaded  and 
proved,  600.  See  Vol.  II,  Judicial  notice, 
367.  Presumptions  as  to,  Vol.  II.  388. 
Ignorance  of,  709. 

FORFEITURES:  See  Penalties. 

FORGERY :  Counterfeit  bills  and  notes,  411. 
Acceptor  bound  to  know  drawer's  signa- 
ture, 423,  431.  Paying  forged  bills  or 
notes,  459,  460. 

FORMER  ADJUDICATION:  Law  favors 
settlements,  944.  Former  recovery  by 
plaintiff,  944.  Identity  of  names  and  sub- 
ject matter,  944.  Where  defendants  not 
same,  945.  Judgment  against  one  of  seve- 
ral joint  debtors,  945.  Former  action  and 
set  off  of  demand,  945.  Improper  set-off 
allowed,  945.  Allowance  or  disallowance 
final,  945,  946.  Former  suit  and  neglect 
to  set  off  demand,  946.  When  set-off  not 
allowable,  946.  Rejection  of  set-off,  947. 
Set  off  at  first  opportunity,  947.  Former 
action  and  judgment  for  defendant,  -947. 
When  not  a  bar,  947.     Must  be  pleaded, 

948.  Judgment,  how  far  a  bar,  948.  Con- 
clusive on  parties  and  privies,  948.  As  to 
what  matters,  948,  949.     Servant  of  party, 

949.  Erroneous  view  of  the  law,  950. 
Reversal  of  judgment,  effect  of,  950.  Jus- 
tice's judgment,  conclusive  as  any  other, 

950.  Splitting  demands,  950.  Splitting 
demands  on  contract,  951.  Bills  of  goods, 
on  separate  sales,  952.  Promissory  notes, 
or  other  demands,  952.  Personal  services, 
at  different  times,  952.  Splitting  demands 
for  torts,  953.  Second  suit,  matter  of  de- 
fense in  first,  953.  Action  for  services, 
and  claim  of  malpractice,  954.  Recovery 
must  have  been  on  merits,  954.  Nonsuit 
no  bar,  954.      Reversal   destroys  bar  of, 

954.  Between  same  parties,  955.  Judg- 
ment against  one  of  several  trespassers, 

955.  Different  parties  to  a  bill  or  note, 
955.  Conditioned  sale,  955.  Same  subject 
matter,  955.  Judgment  in  trespass  con- 
clusive in  trover,  956.  When  not  conclu- 
sive, 956.,  Physician's  bill,  bars  malprac- 
tice, 956.  So  recovery  for  malpractice, 
bars  bill,  956.  Several  notes  depending 
upon  same  question,  956.  Several  claims 
arising  out  of  one  transaction,  957.  Con- 
clusiveness of  judgment,  957.  Appeal 
pending  does  not  destroy  bar  of,  958. 

FORWARDERS:  Not  common  carriers,  344. 

FRAUD :  Jurisdiction  in  actions  for,  6.  Is 
a  tort,  733.  Difference  between  legal  and 
moral  fraud,  733,  855.  Stating  what  a 
party  does  not  know,  733.  In  sales  or 
exchanges,  853.  Not  defined  by  courts  of 
equity,  853.  General  definitions,  853. 
Usually  connected  with  contract,  854. 
Vitiates  all  contracts,  854.  Not  presumed, 
as  law  abhors,  854,  855.  Omitting  to  read 
paper  to  illiterate  person,  854.     Question 


FRAUD  —  continued. 
of  fact,  854.  Whether  evidence  tends  to 
prove  a  question  of  law,  854.  Fraud  must 
be  proved,  855.  But  proved  like  any 
other  fact,  855.  Requires  proof  of  facts 
and  circumstances,  855.  May  be  by  active 
or  passive  conduct,  855.  No  one  allowed 
to  take  advantage  of,  856.  Obtaining  pro- 
cess, and  then  suppressing  it,  856.  Taking 
illegal  judgment,  856.  No  advantage  from, 
as  claim  or  defense,  856.  Deceit  implied, 
856.  If  no  deception,  no  fraud,  856. 
Knowledge  an  answer  to  alleged  fraud, 
856.  Notice  when  equivalent  to  know- 
ledge, 857.  If  not  relied  on,  may  not 
destroy  contract,  857.  May  ratify  after 
knowledge  of,  857,  858.  Suing  on  contract 
affirms  it,  858.     Disclosure,  duty  of,  858, 

859.  Silence  not  the  same  as  concealment, 

860.  Sale  of  balky  horse,  860.  Buying 
sheep,  thought  by  owner  to  be  lost,  8,60, 

861.  As  to  a  matter  of  law,  861.  Simple 
commendation  of  goods,  862.  Must  relate 
to  material  matter,  862.  Knowledge  must 
be  proved,  862.     When  need  not,  862. 

FRAUDS,  STATUTE  OF:  Nature  and  ob- 
ject of,  609,  610.  Statutory  provisions,  610. 
It  gives  a  new  rule  of  evidence,  610.  Ma- 
terial terms  to  be  in  writing,  610.  No 
particular  mode  of  expressing,  610.  Con- 
sideration how  stated,  610.  Want  of 
consideration  may  be  shown,  611,  613. 
Consideration  useless,  if  not  stated,  611, 

614.  -  When  consideration  sufficient  as  to 
guarantor,  611.  A  request  may  be  a  con- 
sideration, 612.  Words  "  value  received  " 
sufficient,  613.  Seal  sufficient,  unless  re- 
butted, 613.  Partly  written,  partly  verbal 
not  valid,  614.  Not  to  be  performed  within 
one  year,  614.  Dangers  of  trusting  to  oral 
evidence,  615.     Rule  of  construing  statute, 

615.  Must  in  terms  agree  to  extend  be- 
yond year,  616.  What  agreement  was,  is  a 
question  of  fact,  616.  Agreement  to  stop 
cars  at  a  station,  616.  For  a  colt  to  be 
raised,  616.  Hiring  board  or  rooms,  617. 
Clearing  land,  617.  Both  parties  must 
complete  within  year,  618.  Agreement  to 
work  for  several  years,  618.  No  action  for 
damages  for  breach,  618.  Agreement  to 
reduce  to  writing,  but  not  done,  618.  Part 
performance  of  no  avail,  619.  May  re- 
cover for  what  has  been  done,  619,  620. 
May  not  be  so  in  all  cases,  619,  620. 
Need  not  plead  defense,  620.  If,  may  be 
performed,  sufficient,  621.  Leasing  pre- 
mises, not  within  this  statute,  622.  Per- 
formance depending  on  contingency,  622. 
Promise  to  answer  for  debt,  &c,  of  an 
other,  623.  General  considerations,  623 
to  626.  Words  "original"  and  "collater- 
al," 623.  Consideration  of  promise,  627. 
Delivery  of  property,  627,  629.  If  good 
consideration,  promise  must  be  in  writing 

628.  New  consideration  does  not  change 
rule,   628.      Extinguishing  original  debt, 

629.  Factor  when  not  within  statute,  629. 
Promises  by  sureties  to  each  other,  630. 
Extends    to  all  miscarriages  as  well  as 
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FRAUDS,  STATUTE  OF  —  continued. 
debts,  630.  Written  promise  must  show 
consideration,  630.  Sale  to  principal,  and 
surety  not  liable,  630.  To  whom  goods 
sold,  unless  default  of  principal,  a  question 
of  fact,  631.  Reliuquishing  lien,  631.  Fin- 
ishing incomplete  work,  631,  632.  Col- 
lector leaving  property  in  defendant's 
hands,  632.  Request  in  writing,  when 
valid,  632,  633.  Forbearance,  633.  Turn- 
ing out  notes  or  debis  in  payment,  634. 
Sale  of  an  interest  in  lands,  635.  Statutes 
relating  to,  635.  Transfer  by  will  or  by 
operation  of  law,  635.  Contracts  by  agents, 
and  their  authority,  636.  Executory  agree- 
ments, 636.  Sale  of  pews  in  church,  637. 
Mortgagor  and  mortgagee,  when  void,  637. 
Agreements  as  to  sheriffs'  sales  of  lands. 

638.  Sale  by  loan  officers,  638.  Sale  of 
growing  trees  must  be  in  writing,  639.  So 
of,  fruit  and  grass  until  severed,  639. 
Promise    to    pay    in    land     for    services, 

639.  Vendee  cannot  recover  back  pay- 
ments, 639.  When  he  may,  if  fraud  or 
want  of  title,  640.  Agreement  to  exchange 
lands,  640.  Part  performance,  640.  Sur- 
render, 640.  Agreement  must  be  sub- 
scribed, 640.  Printed  not  sufficient,  641. 
Must  be  signed  by  vendor,  641  Not  suffi- 
cient for  purchaser  to  sign,  641.  What 
memorandum  should  contain,  641.  Sale 
by  auctioneer,  642.  Growing  trees  may  be 
sold  by  unsealed  writing,  642.  Reserving 
growing  trees,  642.  Agreements  not  with- 
in the  statute,  642.  Sale  of  annual  grow- 
ing crops  valid,  642,  643.  Surplus  on 
mortgage  sale,  643.  Purchase  price  of 
lands  conveyed,  643.  Agreement  ,to  open 
road,  643.  Consent  to  use  lands  for  high- 
ways, '  643.  As  to  division  fences,  644. 
Leases  for  one  year,  644.  Valid  if  term  to 
commence  at  future  day,  644.  If  premises 
occupied,  agreement  controls,  645.  Agree- 
ment must  be  signed,  if  writing  necessary, 
645.      See   Fraudulent  sales,  Assignments, 

FRAUDULENT  REPRESENTATIONS : 
General  principles,  729  to  734.  As  to 
credit  of  third  person,  734.  Bare  lie,  no 
cause  of  action,  734.  Fraud  accompanied 
by  damage,  action  lies,  734.  Statement 
must  be  false,  known  to  be  so,  and  injurious, 

734.  Qualification  of  rule,  735.  False 
statement  to  public  at  large,  735.  Repre- 
sentations  known  to  be  false,  actionable, 

735.  Not  knowing  whether  false  or  true, 
735.  Must  be  intent  to  deceive  or  defraud, 
735,  736.  Honest  opinion,  no  liability,  736. 
Preventing  performance  by  third  person, 
736. 

FRAUDULENT  SALES,  ASSIGNMENTS, 
&0. :    Law   relating   to,    645  to  654.     See 

'   Assignments.     See  Sales,  504  to  509. 

FREEHOLDER :  Qualifications  of  bail,  24. 

FREIGHT :  May  be  required  in  advance,  346. 
Need  not  be  contract  for,  346.  Carrier  has 
a  lien  for,  347,  361.  Not  payable  until 
delivery  of  goods,  353.  Action  lies  for, 
690,  691. 

(a)  Of  bonds, 


GAME  LAWS :  Statutory  provisions  of,  800 
to  805. 

GAMING  CONTRACTS:  Law  in  relation  to, 
713,  714.     See  Illegality,  914  to  932. 

GENERAL  DENIAL:  What  defenses  may- 
be proved  under,  879  to  884.  What  can- 
not be  proved  under,  884  to  886. 

GIFT:  What  it  is,  108.  Inter  vivos  and 
causa  mortis,  108.  Who  may  make,  108. 
Delivery,  when  essential,  109.  Executory 
promise  not  binding,  109.  Constructive 
delivery,  109.  Bank  account,  how  trans- 
ferred, 109.  Bank  stock,  110.  Draft  or 
check,  if  unpaid,  not  sufficient,  110.  What 
not  sufficient  to  transfer  property,  110. 
Executed,  irrevocable  by  donor,  111.  May 
revoke,  if  recovery  of  health,  111. 

GOODS  BARGAINED  AND  SOLD:  Action 
for,  675.  Must  be  contract  of  sale,  675. 
Need  not  show  delivery,  675.  Vendor  may 
retain  possession  until  paid,  675.  May  re- 
cover price,  675.  May  sue  for  price,  or 
resell  and  sue  for  difference,  675.  Vendor 
must  show  performance  on  his  part,  676. 
Must  show  vendee  in  default,  676.  Rescind- 
ing sale  by  vendor,  676.  Notice  of  deliv- 
ery, 676. 

GOODS  PURCHASED  AND  REFUSAL  TO 
DELIVER:  Action  for,  676.  Must  show 
valid  contract,  676.  Must  show  perform- 
ance or  readiness  by  vendee,  677.  Tender 
and  demand,  677.  Measure  of  damages,  677. 

GOODS  SOLD  AND  DELIVERED :  See  last 
two  titles.     See  Sale,  464. 

GOOD  WILL   OF  BUSINESS:    Is  a,  legal 

fljf*tiolfi  or  ^j-iip    Q1  fi 

GOVERNMENT  AGENTS:  When  liable  on 
contracts,  and  when  not,  232,  233. 

GRATUITOUS  SERVICES:  No  ground  of 
action,  97.     By  attorney,  685,  881. 

GROSS  SALES  IN :  Valid  contract,  467. 

GUARANTOR:  Of  bills  and  notes,  418  to 
420.  For  debt  or  default  of  another,  623  to 
635.  See  Frauds  statute  of,  Principal  and 
Surety.* 

GUARANTY :  See  Guarantor. 

GUARDIAN:  Appearance  by,  43.  Infant 
having  guardian,  889.  When  infant  not 
bound  for  necessaries,  895.  May  submit 
claims  to  arbitration,  1012.  Bars  infant's 
right  of  action,  1024. 

GUEST:  Innkeeper  bound  to  receive,  338, 
339.  When  not  bound  to  entertain,  339. 
Guest  not  to  select  room,  340.  When  one 
becomes  a  guest,  340.  Not  bound  to  re- 
ceive goods  without  guest,  340.  When 
not  liable  for  goods,  if  house  full,  340.  Must 
put  goods  where  directed,  340.  Not  liable 
for  goods,  if  guest  stays  elsewhere,  341. 
Statutory  provisions,  341.     Notice  of  safe, 

341.  Loss  of  goods,  341.  Large  sums  of 
money,  342.    Taking  room  for  making  sales, 

342.  Putting  grain  in  open  shed,  342. 
When  may  be  refused  admittance,  340. 
Money  in  trunk,  &c,  343.  Watch,  chain, 
pencil  case,  &c,  343.     See  Bailment. 

HABEAS  CORPUS:  No  eso»pc  t.  .ake  wii 
ness  on,  745,  746.     Infant,  when  relieved 
by,  126. 
419,  (a). 
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HIGHER  SECURITY :  Writing  merges  oral 
agreement,  936.  Sealed  instrument  mer- 
ges unsealed  one,  936.  Judgment  merges, 
sealed  instrument,  937.  Mere  collateral 
security,  no  merger,  931.  Securities  of 
same  degree,  no  merger,  937,  938.  Judg- 
ment against  one  of  several  joint  debtors, 
937.  Judgment,  no  merger  of  prior  judg- 
ment, 938.  Note  no  merger  of  debt,  938. 
Creditor  may  take  all  the  securities  he 
can  get,  938.  When  sealed  instrument 
does  not  merge  unsealed  one,  938.  Cove- 
nant of  surety  no  merger  of  principal's 
debt,  939.  Torts  merged  in  judgment, 
939. 

HIG-HWAYS:  Cattle  not  permitted  to  run 
in,  778  to  780.  Proceeding  under  statute, 
779,  780.  May  lawfully  be  driven  along 
highway,  787.  Law  of  road,  statute,  843 
to  846.     What  is  center  of,    in  summer, 

843.  What  is  center  in  winter,  843,  844. 
Statute  relates  to  vehicles,  not  to  horse- 
men,   844.     Cars   and    ordinary  vehicles, 

844,  845.  Traveling  on  railway  track; 
844.     Speed    of   cars,    when    negligent, 

844.  What   care  plaintiff  must   observe, 

845.  Accidental  running  against,  845.  Im- 
proper harness,  careless  driving,  845.  Law 
of  road  not  inflexible,  845.  Meeting  on  a 
sudden,  845.  Frightening  horse  by  fire- 
crackers, 846. 

HIRE,  WORKMEN  FOR:  See  Bailment. 
Must  perform  agreement,  112  to  119. 
Special  contracts  for  labor,  176  to  186. 
Work,  labor  and  materials,  694  to  696. 
May  maintain  action  for  wages,  688.  Not 
.  for  illegal  acts,  ]  23,  688.  See  Illegality, 
&c,  914  to  932. 

HIRER:  See  Baihaent,  and  last  title. 

HOLDER:  Who  is  holder  of  bill  or  note,  384. 
For  value  and  before  due,  not  bound  by 
prior  equities,  403.  Transfer  by,  420.  In 
representative  capacity,  421.  Officer  of 
corporation,  422.  Payment  to  bona  fide, 
423.  Who  not  bona  fide  holder,  424.  If 
several,  all  must  join  in  transfer,  424.  May 
fill  up  blank  as  to  name,  427.  May  strike 
out  all  indorsements  but  first,  428.  May 
make  restrictive  indorsement,  428.  May 
transfer  conditionally  or  absolutely,  429. 
May  avoid  liability  by  proper  words,  429. 
When  he  may  recover  on  bill  for  gaming 
debt,  431.  Or  retain  money  paid  on  forged 
paper,  431.  Of  note  not  negotiable,  takes 
it  subject  to  equities,  412,  413.  Of  chattel 
note,  415  to  417.  Recovery  on  lost  bill 
or  note,  432  to  436.  With  notice,  or  after 
due,  subject  to  prior  equities,  437,  442. 
Presumptions  in  favor  of,  437.  May  recover 
on  accommodation  paper,  439.  Must  show 
value,  if  bill  or  note  stolen,  439.  So  of 
special  accommodation  bill,  439.  Bona  fide, 
may  recover  on  diverted  paper,  439.  What 
is  paying  value,  439,  440.  Bona  fide,  may 
recover  on  stolen  paper,  441.  But  not  on 
usurious  note  or  bill,  570.  Who  is  bona 
.fide  holder,  and  who  not,  443.  Not  bound 
to  receive  conditional  acceptance,  449.  Of 
certified  check,  448.    To  give  notice  of  non- 


HOLDER  —  continued. 
acceptance,  450.  Must  present  bill  or  not* 
for  payment,  454.  Must  give  notice  of  non- 
payment, 460.  To  whom  to  give  notice, 
464.  Must  present  on  day  bill  or  note  is 
due,  458.  When  estopped  from  recover- 
ing, 1089.     See  Bills  and  notes. 

HORSE  RACE:  Money  lost  on,  may  be 
recovered,  713.  Money  lent  to  bet,  not 
recoverable,  714.  See  Illegality  of  contract. 

HORSES:  What  care  of,  mandatory,  must 
take,  317.  Borrower  of,  what  care  re- 
quired, 320.  Borrower  using  contrary  to 
promise,  320.  Borrower  guilty  of  negli- 
gence, 321.  Lender  of,  must  not  be  negli- 
gent, 321.     Letting  of,  implies  fit  for  use, 

328.  Owner  takes  risks  and  bears  losses, 

329.  Owner  bears  wear  and  tear,  329. 
Hirer  misuses,  is  liable  in  trover,  330. 
Hirer  going  beyond  limits  agreed,  330. 
Hirer  must  take  care  of  such  horse,  330. 
Hirer  must  feed,  ins.,  330.  Proof  of  negli- 
gence on  letter  or  owner,  330.  Agistor  of, 
rights  of,  359.  Livery  stable  keeper,  no 
lien,  359.  Agistor  of,  must  take  proper 
care,  338.  Innkeeper  not  liable  for  loss  if 
owner  not  a  guest,  341.  Warranty  on  sale 
of,  517,518,519.  Warranty  on  exchange 
of,  520.  Frauds  in  sale  of,  860.  Owner 
of,  cannot  recover  for  injury,  if  negligent, 
835.  Use  of,  on  highway,  845.  Injuries 
by,  when  owner  not  liable,  846.  Owner 
when  liable  for  injuries  by,  849.  Distrain- 
ing damage  feasant,  789.  Cannot  distrain 
with  rider  on,  789.  Nor  with  cart  and 
driver,  789.  Fencing  against,  784.  Can- 
not run  at  large  on  highways,  778.  When 
exempt  from  sale  on  execution,  62.  Food 
for,  also  exempt,  62.     U.  S.  License.  1114. 

HOUSEHOLDER:  Qualifications  as  bail  24. 
Warrants  against,  38,  39.  Exemption  of 
property  from  execution,  61,  62.  Trespass 
for  selling  exempt  property,  811.  Waiver 
of  exemption  laws,  1088. 

HUSBAND  AND  WIFE:  See  Marriage. 
What  debts  of  wife  liable  for,  663.  Wife 
may  be  agent  of,  663.  Liable  for  necessa- 
ries, 663.  Not  liable  if  goods  charged  to 
wife,  664.  Not  liable  for  goods  if  above 
station  in  life,  664.  Not  liable  for  ball 
dresses,  &c,  for  wife,  664.  Must  clothe 
wife  properly,  or  liable,  664.  Turning  wife 
away  gives  credit  for  necessaries,  665. 
Adultery  of  husband,  wife  may  leave,  665. 
Adultery  of  wife  deprives  her  of  support,  - 
666.  So  husband  may  turn  her  away,  666. 
Living  apart  by  consent,  666.  Elopement 
of  wife,  666.  Separation  by  agreement 
and  support  paid,  666.  Must  pay  stipu- 
lated sum  or  liable,  667.  Tradesmen 
selected  by  husband,  667.  Notice  to 
tradesmen,  667.  Holding  out  woman  ag 
wife,  667.  Liability  for  torts  or  frauds  of 
wife,  667.  Liable  for  funeral  expenses  of 
wife,  704.  Not  liable  for  money  lent  to 
her,  704.  Adultery  of  wife  bars  liability 
of  husband,  704.  Liable  for  penaltiei 
incurred  by  wife,  759.  Demand  of  wi*« 
when  not  sufficient  in  trovor,  827. 
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IDENTITY :  Of  bills  and  notes,  461.  Of 
person  to  whom  bill  or  note  is  paid,  423, 
459. 

IDIOT.  See  Inmatic. 

IGNORANCE  OF  FACT  :  Money  paid,  may 
be  recovered  back,  709.  What  an  error  of 
fact  is,  709.     Of  foreign  laws,  709. 

IGNORANCE  OF  LAW:  What  it  is,  709. 
Payment  not  recoverable,  709,  710.  Other- 
wise if  misrepresentation  as  to  law,  710. 
No  excuse  for  executing  defective  process, 
739.  No  action  lies  against  judge  or  jus- 
tice for,  737.  Admissions  made  in,  1082. 
No  answer  to  defense  of  usury,  566.  Does 
not  invalidate  award.  1035,  1036.  Pre- 
sumed to  know,  563,  i088. 

ILLEGALITY  of  contract:  General  princi- 
ples relating  to,  914.  Illegal  contracts  not 
enforced,  914.  Appearing  on  face  of  in- 
strument, 914.  May  be  shown  by  parol 
evidence,  914.  Presumption  as  to,  914. 
Indemnity  for  illegal  act,  915.  Contract  in 
restraint  of  trade,  915.  Contract  for  total 
restraint,  void,  915,  918.  May  be  for  par- 
tial, 915,  916.  Presumption  as  to  validity, 
915,  918.  Consideration  for  contractin  re- 
straint of  trade,  916.  Term  of  continuance 
of  restraint,  917.  Reasonableness  of  such 
contract,  917.  Illustrations  of  void  con- 
tracts, 919.  Cases  of  valid  agreements, 
920.  Measuring  distance,  920.  Consent 
by  covenantee,  920.  Corrupting  legislation, 
920.  Wagers,  betting  and  gaming,  921. 
Sunday  laws,  statutes  relating  to,  921. 
Clerk  working  on  Sunday.  921.  Perform- 
ance of  contract  on,  not  required,  922. 
What  acts  and  contracts  valid  on  Sunday, 

922.  No  defense  that  act  was  done  on, 

923.  Sunday,  when  it  begins  and  ends, 

923.  Continuing  cause  over,  923.  Pro- 
moting prostitution,  923.  Such  contracts 
void,  923.  Bond  for  past  cohabitation  va- 
lid, 924.     Not  so  for   future  intercourse, 

924.  Bill  or  note  for  past  cohabitation 
void,  924.  Lodgings  let  for  purposes  of 
prostitution.  924.  Wearing  apparel  sold  to 
prostitute,  925.  Washing  done  for,  925. 
Sale  of  immoral  and  obscene  prints,  925. 
Landlord,  when  liable  for  refusing  posses- 
sion, 925,    Contracts  against  public  policy, 

925.  Violation  of  election  laws,  925.  As 
to  appointment  to  office,  926.  As  to  fees 
of  office,  926.  To  collect  illegally  retained 
duties,  926.  To  prevent  bidding  at  sales 
or  auctions,  927.  Note  by  insolvent  to  ob- 
tain discharge,  927.  Bond  in  similar  case, 
or  promise  to  pay  costs,  927.  Preventing 
competition  on  execution  sale,  928.  Inter- 
fering with  course  of  justice,  928.  Acts  or 
sales  by  unlicensed  persons,  929,  930.  Usu- 
rious agreements,  930.  Violation  of  sta- 
tutes, 930.  Contracts,  part  legal,  part  ille- 
gal, 931.  Sale  of  things  for  known  illegal 
object,  932.  Void,  if  unconstitutional,  932. 
No  recovery,  if  illegal,  932.  Who  may 
raise  objection,  932. 

[MPOSSIBLE  CONTRACTS:  General  prin- 
ciples, 933.  Act  of  God;  what  is  deemed, 
933.     Surety  in  recognizance  discharged,  if 


IMPOSSIBLE  CONTRACTS  —  continued. 
principal  dies,  933.  If  replevied  animal 
dies,  933.  Ordinary  contracts,  performance 
not  excused,  933.  Carriers  not  excused, 
934.  Legal  impossibility,  934.  Act  be- 
coming subsequently  illegal,  934.  Must  be 
impossible  to  any  person,  934.  Contract 
founded  on  statute   afterwards   repealed, 

934.  Arrest  of  principal  in  recognizance, 

935.  Physical  impossibility,  935.  If  pos- 
sible must  be  performed,  935.  Must  pro- 
vide for  contingencies,  or  liable,  935. 
Impossibility,  caused  by  party  himself,  936. 
Marriage  promises,  promisor  married,  936. 
Sickness,  936. 

IMPRISONMENT:  On  civil  warrants,  40. 
On  executions,  57,  58.  For  contempts,  73. 
Of  witnesses,  51,  73.  Of  jurors,  54. 
False  imprisonment,  737,  738.  Imprison- 
ing servant,  742.  When  it  avoids  con- 
tracts, fto.,  1074  to  1076. 

IMPROVEMENTS:  Landlord  not  bound  to 
make,  unless  agreed,  211.  Tenant,  when 
may  take  off  crops,  &c,  214.  What  build- 
ings, machinery,  ic,  tenant  may  take,  605, 
606. 

INDEMNITY:  See  Bonds  of. 

INCONSISTENT :  Laws  repealed,  36a.  Acts 
or  declarations.     See  Estoppel. 

INCLOSURE:  See  Division  fences,  776.  See 
Fences,  784.  Damage  feasant,  788.  Tres- 
pass for  breaking,  766.  Breaking  in  reple- 
vin cases,  23,  24.  Of  lands  by  adverse 
possession,  15.  *        ' 

INCUR :  When  penalty  incurred.     See  Pen-      >        > 
alty. 

INDORSEMENT:  When  payable  to  order 
must  be  indorsed,  421.  Otherwise  if  pay- 
able to  bearer,  421.     Who  to  indorse,  421, 

422,  423.  Guaranty  of  bills  and  notes,  418. 
First  indorsement  must  be  by  payee,  421, 

423.  By  corporation,  421.  By  married 
woman,  421.  By  executor  or  administra- 
tor, 422.  By  partners,  424.  By  several 
payees  not  partners,  424.  By  assignee  of 
insolvent,  425.  Forms  of,  426.  Mere 
name  enough,  426.  Indorser's  contract  and 
liability,  426.    On  what  part  of  bill  or  note, 

426.  On  separate  paper,  426.  In  blank, 
and  effect  of,  426.  In  full,  what  is,  and 
effect  of,  426,  427.  In  full,  no  one  but 
indorsee  can  transfer  or  collect,  427.  In 
blank,  may  be  transferred  by  mere  delivery, 

427.  Restrictive,  and  effect  of,  427,  428. 
Cannot  be  changed  by  parol  evidence,  428. 
Striking  out,  428.  Transferring  condition- 
ally, 429.  Avoiding  liability  by  indorser, 
429.  Warrants  validity  of  prior  indorse- 
ments, 431. 

INDORSEE:  See  Indorsement,  Bills  and 
■  notes. 

INDORSER:  See  Indorsement,  Bills  and 
notes. 

INFANCY :  Who  is  an  infant,  888.  When 
of  age,  888.  Defense  of,  not  to  be  a  means 
of  attack,  888.  What  acts  void  or  voidable, 
888.  May  generally  repudiate  executory 
contracts,  889.  Must  restore  considera- 
tion, before  rescinding,  889.     Right  to  di» 
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INFANCY  —  continued. 
affirm  contracts,  889.  Not  estopped  from 
pleading  infancy,  890..  When  to  disaffirm. 
890.  Ratification,  and  what  is,  890,  891. 
New  promise,  proof  on  plaintiff,  890.  After 
promise,  must  show  infancy  when  made, 
890.  Disaffirmance  of  contracts,  891.  As 
to  real  estate,  891.  Liability  for  torts,  if 
act  willful,  892.  Injuring  or  conversion 
of  property,  892.  Obtaining  goods  fraudu- 
lently, 893.     Liability  for  necessaries,  893, 

894.  What  are  necessaries,  education,  894. 
Food,  clothing,  lodging,  &c,  894.  Money 
lent  to  purchase  necessaries,  895.  No  lia- 
bility, if  furnished  by  parent  or  guardian, 

895.  Actions  against  infants,  20,  43,  895. 
Who  may  interpose  defense,  and  who  not, 
895.  Must  be  pleaded,  895.  Admissions, 
895.     See  Parent  and  child. 

INFANTS :  See  Infancy,  Parent  and  child. 

INNS  AND  TAYERNS:  See  Innkeeper. 

INNKEEPER:  When  not  to  act  as  justice, 
3  7 .  Who  is  an  innkeeper,  338.  Who  is  not, 
339.  Liabilities  of,  339  to  343.  Selling 
lrquors  without  state  license,  161.  "  Ale  or 
strong  beer,"  defined,  T61.  License  when 
presumed,  930.  License  under  U.  S.  Laws, 
penalty  for  not  obtaining,  1116.  See  Bail- 
ment, Quest,  Horses. 

INNOCENCE:  Of  fraud  or  crime,  presumed, 
854,  856.  Absence  of  intent  to  deceive, 
734  to  736.  Motive  not  material  in  case  of 
false  return,  747.  Ignorance  of  vicious 
habits  of  animal,  846  to  853.  As  to  mat- 
ters of  estoppel,  1088,  1089.  Taking  too 
much  interest  by  mistake,  566. 

INSOLTENT  DEBTOR :  See  Assignment 

INSANITY:  See  Lunacy. 

INSURANCE:  Who  may  sue  on  policy,  579. 
Action  by  assignee  of  policy,  580.  When 
money  due  on  policy,  580.  Discrepancy 
between  written  and  printed  part,  580. 
What  articles  may  be  kept  in  building,  580. 
What  is  an  insurable  interest,  580,  581. 
On  goods  sold  at  sheriff's  sale,  581.  By 
one  partner,  581.  Assignee  of  policy  as 
collateral,  581.  Action  lies  before  delivery 
...        of  policy,  581.     Risk  incident  to  repairs, 

581.  What  statements  by  insured,  a  war- 
ranty,  582.     Conditions  a  part   of  policy, 

582.  Violation  of  condition  forfeits  claim, 

582.  Renewal  after  forfeiture,  582.  For- 
feitures not  favored,  582.'  Ratification 
estops  insurer,  582,  583.  Forfeiture  and 
subsequent  acceptance  of  premium,  583. 
Condition  as  to  time  Of  suing,  583.  Agree- 
ments for  renewal,    waiver  of  premium, 

583.  Acts  of  agents  bind  insurer,  583,  584. 
Acts  of  agent,  when  bind  applicant,  584. 
Authority  of  agents  in  taking  risks,  584. 
Notice  of  loss,  584,  585.  Delivering  an  ac- 
count of  loss,  585.  Exhibiting  books  and 
vouchers,  585.  Preliminary  proofs,  586. 
Defects  to  be  pointed  out  or  waived,  586. 
Transfer  of  policy,  586.  Re-insurance  and 
notice  of,  586.  What  things  policy  covers, 
587.  Premium  notes,  587.  Form  of,  588. 
Liability  on  subscription  note,.  588.  On 
premium  note,  588.     On  stock  note,  589. 


INSURANCE  —  continued. 
Note  of  third  person  for  premium,  void, 
589.  Deductions  from  premium  notes,  589. 
Cancellation  of  notes,  589.  Surrender  of 
notes,  when  invalid,  590.  Premium  notes 
transferable,  590.  Division  of  business,  on 
cash  and  note  basis,  590,  593,  594.  Notes 
made  to  give  company  credit,  valid,  590. 
May  be  transferred  to  pay  losses,  590. 
What  operates  to  cancel  note,  591.  May 
insure  for  fixed  premium  instead  of  note, 
591.  How  long  a  member,  and  liable,  591. 
Alienation  of  property  does  not  avoid  lia- 
bility, 592.  Diversion  of  notes,  593.  In- 
sured cannot  deny  corporate  existence,  593, 
Too  large  premium  note  is  void,  593.  Ac- 
tion by  receiver,  594.  Set-off  in  actions 
by,  594.  Stock  notes  due  immediate 
ly,  594.  Altering  charter,  594.  Difference 
between  stock  and  premium  notes,  595. 
Assessment  of  notes  for  losses,  595,  596. 
Notice  of  assessment,  596.  No  action 
lies  until  conditions  performed,  596.  In- 
solvency of  company,  597.  Does  not  in- 
crease liability  of  maker  of  note,  597. 
Diversion  of  premium  note,  397.  Compa- 
ny bound  by  statements  of  agents,  597. 
Losses  must  be  shown  before  action  lies  on 
note,  597.  Assignments  by  companies, 
598.     Loss,  to  whom  payable,  598. 

INTENT:  When  not  material  to  right  of 
action,  897,  900.  Intentional  wrong  by 
agent,  principal  not  liable,  249,  250,  272. 

INTEREST  ON  MONEY:  See  Usury.  What 
it  is,  548.  Statute  relating  to,  549.  By 
what  law  of  place  governed,  549.  Pre- 
sumed to  be  place  of  contracting,  549. 
When  payable  for  services,  549.  On  cove- 
nants for  rent,  550.  Extension  of  time  for 
raising  rate  of,  550.  When  implied  pro- 
mise, 550.  On  cash  advances,  550.  On 
policy  after  loss,  550.  Forwarding  mer- 
chant, 550.  On  money  bet,  550.  By  part- 
ners, 550.  Compound  interest,  550,  551. 
Assignment  of  mortgage,  551.  Compound 
interest  paid  by  mistake,  551.  Not  payable 
before  principal,  unless  agreed,  551.  An- 
nual payment  of,  551.  Is  due  from  time 
principal  payable,  551.  No  action  for  in- 
terest after  principal  paid,  552.  Otherwise, 
if  interest,  mere  damages,  552.  On  money 
paid  by  surety,  552.  On  bond  with  pen- 
alty, 552.  By  commission  of  forwarding 
merchant,  552.  By  merchant  or  manufac- 
turer, 553.  Running  accounts,  553.  Cus- 
tom  as   to,    553.     Unliquidated   accounts. 

553.  556.  On  accounts  liquidated,  553. 
On  balance  of  accounts,  after  notice  of. 
554.-  Must  be  agreement  to  pay,  or  liqui- 
dated, &c,   554.     On  compromised  claim, 

554.  Rents  reserved  by  a  lease,  555.  On 
chattel  note,  if  default,  555.  On  premium 
notes,  555.    Oash  advanced  by  purchaser, 

555.  On  cash  sales,  555.     Bills  and  notes, 

556.  For  professional  or  official  services, 
556.  Use  and  occupation,  556.  In  trover, 
or  trespass,  556.  In  replevin,  556.  Denial 
of  debt,  556.  On  judgments,  556:  In- 
crease  of  rate  of,  for  default,  557.     Agains* 
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INTEREST  ON  MONET— continued. 
executors,  Ac.  557.    Receivers  or  trustees, 
557.     Fof  not  paying    over  money,    558. 
Rule  for  computing,  958.    If  partial  pay- 
ments, 559.     Effect  of  tender,  569. 

INTERPLEADER:  "When  ordered,  22. 

INTOXICATION.  See  Drunkenness. 

INVENTORY :  To  be  made  by  assignee  of 
insolvent,  652.  Form  and  requisites  of. 
652.     Effect  of  omission  to  deliver,  653. 

IRREGULARITY :  In  issuing  process,  when 
does  not  affect  officer,  738.  He  is  not 
bound  to  serve  irregular  process,  738. 
Knowledge  does  not  effect  ministerial 
officer,  739.  No  protection  if  irregularity 
apparent  on  face  of  process,  739.  Cannot 
found  title  on  irregular  process,  739.  Of 
judgment  or  execution  no  defense  for 
escape,  745.  In  distress  damage  feasant, 
790. 

ISSUES :  Of  law  and  of  fact,  25.  How  tried 
by  justice  without  jury,  51.  How  tried  by 
jury,  51. 

ISSUING:  SiMrimonsf,  38.  "Warrant,  39,  40. 
Attachment,  4l.  Replevin  process,  7. 
Subpoena,  49.  Venire,  52.  Execution,  57. 
Process  or  papers  without  proper  stamp, 
1093. 

JOINDER  OF  ACTIONS:  See' Vol.  II,  287 
to  291.  g 

JOINDER  OF  PARTIES:  See  Vol.  II,  259 
to  287.     Process  against  joint  debtors,  56. 

JOINT  AND  SEVERAL  CONTRACTS: 
Nature  and  power  of,  84.  Payment  by  one 
of  several,  1065.  To  one  of  several,  1065. 
Release  of  one  of,  1006.  Tender  by  or  to 
one  of  several,  1 043.  New  promise  by  and 
to  one  of,  995,  996.  Part  payments  by  or 
to  one  of,  998  to  1000. 

JOINT  AND  SEVERAL  TORTS:  For  inju- 
ries by  separate  owners  of  animals,  850. 
Several  persons  for  a  penalty,  758.  Several 
trespassers,  704,  809. 

JOINT  STOCK  COMPANIES :  See  Corpora- 
tions, 259,  Partnership,  291. 

JOINT  TENANTS:  See  Tenants  in  common, 
Landlord  and  tendrit,  Partnership  of  real 
estate,  763,  771. 

JUDGE:  When  prohibited  from  acting,  78. 
Not  to  practice  in  his  own  court,  78.  Nor 
to  have  partner,  78.  Not  liable  for  judicial 
act,  737. 

JUDGMENT:  Jurisdiction  in  actions  upon, 
5.  Confession  of,  6,  54.  Docketing  of, 
10.  Offer  of,  before  answer,  11.  Actions 
upon,  12,  13.  Of  nonsuit,  when,  55. 
Against  plaintiff,  in  what  cases,  56.  Against 
joint  defendants,  56.  To  be  rendered  forth- 
with, when,  56.  "Within  four  days,  when, 
56.  Remitting  part  of,  56.  Costs  on  ren- 
dering, 56.  Transcript  of,  and  of  proceed- 
ings to  be  furnished,  70.  Actions  on  and 
in  what  cases',  598,  599.  Leave  to  sue  oft, 
699i.  Set-off  of,  599.  Complaint  oft,  what 
to  state,  600.  Judicial  notice  of  statutes, 
600.  Pres'umptfon  Of  regularity,  600.  Proof 
by  plaintiff  m  action,  on,  601.  Proofs  by 
defendant,  602.'  Officer  may  defend  with- 
out producing,   f  391.     Must  be   proved  if 


JUDGMENT  —  continued. 

title  is  made  under,  739.  In  what  cases  it 
must  be  proved  by  plaintiff,  739.  Irregu 
larity  in,  no  defense  for  an  escape,  745.  See 
Former  adjudication,  944.  "When  judg- 
ment must  be  proved  as  ground  of  action 
or  of  defense,  812,  816,  817. 

JURISDICTION:  Of  justices'  courts,  5,  6,  7, 
8.  Of  what  actions  no  jurisdiction,  8.  Of 
justices'  courts  in  cities,  11,  12.  Liability 
of  officer  acting  without,  737,  738.  Rule 
as  to  ministerial  officers,  738,  739.  "When 
all  parties  liable,  740.  "Want  of,  when  a 
defense  in  action  for  escape,  745.  How 
affected  by  want  of  stamp,  1093,  1107, 
1109.  Justice's  judgment  as  conclusive  as 
court  of  record,  950. 

JURORS:  Who  are  competent,  52.  "Who  to 
summon  them,  52.  Drawing  jury,  52.  Ju- 
ror's oath,  form  of,  53.  To  hear  proofs 
publicly,  53.  Attended  by  sworn  consta- 
ble, 53.  Jury,  when  to  be  demanded,  51. 
Ex  parte  affidavits,  not  evidence,  53.  "When 
fined  for  non-attendance,  54.    Fees  of,  65. 

JUSTICE :  "When  not  liable  for  judicial  act, 
737.  "When  liable,  if  no  jurisdiction,  738, 
740.  "When  excused  from  acting,  38.  Ma- 
terial witness,  55.  To  deliver  books,  &c, 
to  town  clerk,  when,  71.  Vacancy,  or 
death  of,  papers  how  disposed  of,  71.  Pow- 
ers of,  after  expiration  of  term  of  office,  7 1 
Penalty  for  not  paying  over  money,  71 
Not  to  issue  process  until  stamped,  1093. 
1108,  1109.  To  indorse  process  for  penal 
ties,  755.  Duties  relative  to  cattle  in  high 
Ways,  779.  Administering  oaths  in  arbi- 
trations, 1011,  1012,  1019. 

JUSTICES'  COURTS:  See  Jurisdiction. 
When  same  power  as  courts  of  record,  37. 
Judgment  of,  conclusive  as  court  of  record, 
950. 

JUSTIFICATION :  Must  be  pleaded  as  a  de- 
fense, 884  to  886.  "What  does  not  amount 
to  for  an  escape,  745. 

KNOWLEDGE :  Of  defects  or  equities  as  to 
bill  or  note,  424,  439,  443.  See  Ignorance 
of  facts,  Ignorance  of  law.  Of  insolvency 
of  purchaser  of  goods,  504.  Of  defects  in 
goods  sold,  517,  518.  Of  existence  of  prior 
mortgage,  153,  173.  Of  duties  of  profes- 
sion, 684.  By  owners  of  evil  propensities 
of  animals,  846  to  850.  Of  fraud,  and  rati- 
fication of,  857,858.  Does  not  always  con- 
stitute fraud,  860.  Every  one  bound  to  know 
the  law,  272,  861.  Is  an  essential  ingre- 
dient in  frauds,  862.  In  cases  of  estoppel, 
1088.  By  party  claiming  to  have  been  de- 
ceived, 856.  That  party  is  intoxicated,  898. 
As  to  lunacy  of  party,  896.  That  instru- 
ment is  not  duly  stamped,  1093.  Selling 
or  using  canceled  stamps,  1091.  In  ratify- 
ing torts  by  agents  or  others,  809.  In  rati- 
fying acts  of  agents,  221.  By  purchaser, 
of  defect  in  article  bought,  678.  Payment 
of  money  with,  702.  Money  lent  for  gam- 
ing, 714. 

LACHES :  See  Delay,  Bills  and  notes,  Notice, 

LADING,  BILL   OF:    How  far  negotiable. 
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LADING,  BILL  OF  — continued. 
508.     When  bona  fide  purchaser  under, 
gets  no  title,  507.     Is  a  mere  receipt,  353. 
What    goods     carrier    to    deliver    under, 
353. 

LAND:  Term  defined,  762,  791.  Sale  of 
interest  in,  must  be  in  writing,  635.  See 
Frauds,  statute  of.  See  Fixtures.  Trespass 
on,  766.  License  to  go  on,  772.  Fencing 
it,  784.     Proving  title  to,  770. 

LANDLORD  AND  TENANT:  What  a  lease 
is,  187.  Agreement  for  a  lease,  187.  Con- 
struction of  lease,  188.  What  is  not  a 
lease,  188.  Recovery  upon  implied  agree- 
ment, when,  189.  Possession  under  con- 
tract of  purchase  not  a  lease,  189.  Remedy 
of  landlord  in  such  a  case,  189.  House 
furnished  to  laborer,  he  is  not  tenant,  190. 
Lease  by  estoppel,  190.  Tenant  cannot 
deny  landlord's  title,  190.  May  show  land- 
lord's interest  expired,  190.  May  show 
landlord's  interest  collateral,  191.  Descrip- 
tion of  premises,  191.  Includes  buildings, 
&c,  191.    Parol  evidence  to  apply  lease, 

192.  Duration  of  term,  192.  When  term 
commences,  192.  Including  or  excluding 
day  first  named,  193.  Rent,  and  what  it 
is,  193.     Right  of  tenant  to  extend  term, 

193.  Tenant  from  year  to   year,  who  is, 

194.  Holding  over  by  tenant,  194.  For- 
mer terms  presumed  to  continue,  194. 
Covenant  to  pay  for  improvements,  194. 
Right  of  tenant  to  retain  possession  until 
paid,  194.  No  recovery  for  more  than 
agreed  rent,  194.  Rights  and  obligations 
of  parties,  195.  Landlord  bound  to  give 
possession,  195.  Landlord  not  bound  to 
remove  former  tenant,  195.  But  can  re- 
cover no  rent  of  new  tenant  while  old  re- 
mains, 195.  Tenant  must  cultivate  farm 
properly,   195.     Manure   belongs  to  farm, 

195.  Not  always  so,  195.  House  and  lot, 
manure  belongs  to  tenant,  196.  So  of 
livery  stables,  196.  Tenant  must  use  pre- 
mises for  purpose  agreed  on,  196.  Rights 
of   several   tenants  between   themselves, 

196.  Actions  against  each  other  for  neg- 
ligence, 196.  Statute  as  to  building  be- 
coming untenantable.  197.  Buildings  de- 
stroyed by  fire,  197.  Rented  furniture 
destroyed  by  fire,  197.  Neglect  by  land- 
lord to  make  agreed  repairs,  198.  Re- 
couping damage  by  tenant,  198.  Under- 
letting and  assignment,  199.  Generally, 
tenant  may  underlet,  199.  Difference  be- 
tween underletting  and  assignment,  199. 
Lessee's  covenants  bind  assignee  of  term, 

199.  No  privity  between  lessee  and  un- 
dertenant, 199.  Possession  evidence  of 
being  assignee,  200.  Presumption  may  be 
rebutted,  200.  No  liability  on  original 
lease,  if  no  assignment,  200.  Assignee  of 
insolvent  not  liable  on  lease,  200.  Assign- 
ment is  subject  to  accruing  rent,  200. 
What  assignee  of  lease  liable  for,  200.  May 
assign  and'stop  liability,  200.  Assignment 
by  consent  of  lessor,  no  release  of  lessee, 

200.  Surrender  releases  original  lessee, 

201.  But  liable  until  surrender,  201.  Rent 


LANDLORD  AND  TENANT  —  amtimuti. 
cannot  be  reserved  out  of  chattels  personal. 
201.  Apportioning  rent,  201.  Goes  to 
heir,  not  to  executor,  201.  Surrender,  202. 
Mode  of  making  valid  surrender,  202.  Sur- 
render by  new  parol  lease,  202.  Surrender 
of  sealed  lease,  202.  Surrender  by  opera- 
tion oflaw,  203.  Acceptance  of  key  by  land- 
lord, 203.  Verbal  lease  for  one  year^^t- 
Verbal  surrender  good,  204.  When  parol 
surrender  of  sealed  lease  valid,  204,  205. 
Forfeiture,  and  what  it  is,  205.  Not  fa- 
vored, 205.  Denial  of  landlord's  title,  206. 
Acceptance  of  rent  after  forfeiture,  206. 
Eviction,  and  what  acts  are  such,  206. 
Landlord  bringing  lewd  women  on  pre- 
mises, 206.  Landlord  liable  for  acts  of  his 
family,  206,  207.  Acts  amounting  to  evic- 
tion, 207,  208.  Darkening  windows,  208. 
What  is  not  an  eviction,  208.  When  land- 
lord liable  in  trespass,  209.  Eviction  more 
than  ordinary  trespass,  209.  Eviction  from 
part  of  premises,  209.  When  eviction  sus- 
pends rent,  209,  Removal  of  tenant  by 
summary  proceedings,  210.  Rent  payable 
in  advance,  210.  Eviction  stops  rent,  210. 
Tenant's  damages  on  eviction,  210.  Sus- 
pends rent,  but  no  bar  to  back  rent,  210. 
Sureties  cannot  recoup,  210,  962.  Appor- 
tionment in  lease  in  perpetuity,  210.  Re- 
pairs, 211.  Landlord  need  not  repair  unless 
he  agrees,  211.  No  implied  covenant  that 
premises  are  tenantable,  211.  Written 
lease,  not  varied  by  parol  evidence  as  to 
repairs,  211.  May  be  valid  subsequent 
parol  agreement,  211.  Landlord  bound  to 
make  agreed  repairs,  212.  Tenant  may  do 
it,  and  charge  him,  if  neglected,  212.  May 
repair  in  ordinary  mode,  212.  Tenant  may 
recoup  damages,  in  action  for  rent,  212. 
Tenement  houses  in  cities,  212.  Wear  and 
tear,  Ac,  fall  on  landlord,  213.  Taxes,  no 
part  of  the  rent,  213.  Covenant  to  renew 
lease,  213,  214.  Claim  for  rent  assignable. 
214.  So  of  interest  in  lease,  214.  Dam- 
ages for  breach  of  covenant  to  repair,  214. 
Tenant's  right  to  emblements,  214.  ;  Not 
allowed  to  tenants  for  years,  214.  Title  to 
crops,  if  foreclosure  of  mortgage,  214. 

LAW:  Generally  gives  remedy,  729,  766. 
Favors  collection,  or  securing  of  demands, 
148.  Implies  contract  sometimes,  82,  83, 
679,  680;  Ignorance  of,  not  excused,  272; 
861.  Of  other  states,  how  proved,  35. 
Of  other  states,  must  be  alleged  and  proved, 
600.  Of  other  states,  presumed  to  be  like 
ours,  577.  Of  place,  144,  549,  577,  578. 
Of  the  road,  843  to  846.  Relating  to  cattle 
in  highways,  778  to  780. 

LEASE  :  See  Landlord  ovnd  tenant. 

LEGACY :  See  Legatee.  Promise  to  pay  for 
services  by,  622. 

LEGATEE :  Cannot  maintain  trover  for  tea. 
tator's  goods,  815.  Nor  can  he  transfer 
them,  422. 

LETTERS:  Making  contracts  by,  112. 

LETTERS  OF  CREDIT:  What  are,  and  form 
of,  419,  420. 

LETTING:  See  BaOment 
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LEVY:  See  Attachment  and  execution.  Gives 
officer  title  to  maintain  trespass,  806.  Ille- 
gal, is  a  trespass,  808. 

LICENSE  AS  TO  PROPERTY:  What  it  is, 
172,  773.  la  a  justification  for  acts  done 
under,  772.     To  take  gravel,  soil,  trees,  &c, 

772.  To  enter  dwelling  house,  772.  To 
go  upon  lands,  772.  May  be  implied,  772. 
Excuses  trespass  until  revoked,  773.  Is 
essentially  a  power,    773.     Is  revocable, 

773.  Revoked  by  death  of  licensor,  or 
conveyance  of  land,  773.  Agreement  to 
sell  land,  no  license  to  enter,  773.  Licensor 
may  stop  it  at  any  moment,  773.  Not  revo- 
cable, if  connected  with  interest,  773,  774. 
Cannot  be  transferred,  174.  Implied,  to 
enter  and  lake  thing  purchased,  774.  To 
kill  game  or  cut  timber,  774.  How  pleaded, 
775.  Taking  assistance  to  do  work,  775. 
When  given  by  law,  775.  Difference  be- 
tween license  by  law  and  by  party,  776. 

LICENSES  UNDER  U.  S.  LAWS:  Re- 
quired in  specified  cases,  1110.  How  ob- 
tained, .1110.     Penalty  for  not  taking  out, 

1111.  Conditions  of,  1111.  Transfer  of, 
and  removals,    1112.     For  each  pursuit, 

1112.  Auctioneers  not  to  employ  other 
persons,  1113.     Nor  sell  at  private  sale, 

1113.  Not  to  authorize  trade,  &c,  prohi- 
bited by  state  laws,  1113.  Business,  where 
to  be  transacted,  1113.  Bankers,  1114. 
Wholesale  dealers,  1114.     Retail  dealers, 

1114.  Wholesale  liquor  dealers,  1115.  Re- 
tail liquor  dealers,  1115.  Lottery  ticket 
dealers,  1115.  Horse  dealers,  1 1 1 5.  Liv- 
ery stable  keepers,  1116.  Brokers,  1115. 
Pawnbrokers,  1115.  Land  warrant  bro- 
kers, 1116.  Cattle  brokers,  1116.  Produce 
brokers,  1116.  Commercial  brokers,  1H6. 
Custom  house  brokers,  1116.  Distillers, 
1116.  Brewers,  1117.  Rectifiers,  1117. 
Coal  oil  distillers,  1117.  Hotels,  inns  and 
taverns,  steamers  and  vessels,  1117.  Eat- 
ing houses,  1118.  Confectioners,  1118. 
Claim  agents,  1118.  Patent  right  dealers, 
1L18.  Real  estate  agents.  1118.  Convey- 
ancers, 1118.  Intelligence  office  keepers, 
1118.  Insurance  agents,  1118.  Foreign  in- 
surance agents,  1119.  Auctioneers,  1119. 
Manufacturers,  1119.  Peddlers,  1119.  Apo- 
thecaries, 1119.  Photographers,  1120. 
Tobacconists,  1 120.  Butchers,  1120,  Thea- 
ters, museums  and  concert  halls,  1120 
Circuses,  1120.  Jugglers,  1121.  Bowling 
alleys  and  billiard  rooms,  1121.  Gift  enter- 
prises, 1121.  Stallions  and  jacks,.  1121. 
Lawyers,  1121.  Physicians,  surgeons  and 
dentists,  1121.  Architects  aud  civil  engi- 
neers, 1122.  Builders  and  contractors, 
1122.  Plumbers  and  gas  fitters,  1122. 
Assayers,  1122.  General  business,  1122. 
Exemptions,  1122.  License,  when  not 
required  by  manufacturers,  1 1 24.  Effect 
of  want  of  license,  929,  1124.  Existence 
of  presumed,  when,  930.  When  defend- 
ant must  produce,  1124  a.  Pleading  want 
of,  1124  a. 

DIEN:  What  it  is,  357,  358.     Is  general,  or 
particular,    358.      Workman  has  lien  for 


LIEN  —  continued. 

price,  358.  Manufacturer  and  mechanic, 
for  labor,  358.  Mill  owners  and  auction- 
eers, 358.  Livery  stable  keeper,  359.  When 
it  does  not  exist,  359,  360.  AgreemMit  for 
credit  waives  lien,  360.  Subsequentmsolv- 
ency  of  no  consequence,  360.  Refusal  to 
deliver  must  be  put  on  true  ground,  360. 
Omission  to  mention  does  not  waive,  361. 
Wrongdoer  has  no  lien,  361.  Of  innkeepers 
and  carriers,  361,  362.  For  general  balance 
by  manufacturer  or  mechanic,  362.  Party 
claiming  must  establish  it,  362.  ■  How  af- 
fected by  usage,  362.  Does  not  extend  to 
collateral  debts,  362,  363.  Of  person  deal- 
ing with  factor,  363.  Of  insurance  brokers, 
363.  Of  bankers,  364.  Of  attorneys,  364, 
365.  Agents  and  factors,  244.  When  work- 
man has  no  lien,,365.  How  lost  by  parting 
with  possession,  366.  Not  lost  by  frauds 
practiced,  366.  Right  of,  personal,  366. 
How  lost,  366.  Sale  of  property  on  execu- 
tion waives  it,  367.  Set-off  against  de- 
mand, 367.  Of  carriers,  347.  See  Stop- 
page in  transitu,  534.  See  Conditional  sales, 
480. 

LIMITATIONS:  Statutes  relating  to,  13  to 
19.  Acknowledgment  or  new  promise 
must  be  in  writing,  19.  General  princi- 
ples relating  to  this  defense,  979.  What 
actions  may  be  barred,  979.  Computation 
of  time,  979.  '  Does  not  commence  run-, 
ning  until  demand  due,  980.  When  cause 
of  action  perfect,  980.  When  bill  or  note 
due,  980.  When  other  demands  due,  980. 
When  demand  necessary  before  due,  980, 
981.  Money  collected,  980,  981.  Goods 
sold  and  collateral  note  taken,  981.  Pre- 
mium notes,  981.  As  to  contracts  relating 
to  marriage,  982.  For  work  done,  982. 
For  attorneys'  services,  982.  For  torts 
as  trover,  &c,  982.  For  negligence  or  ille- 
gal assessment,  983.  Absence  from  the 
state,  983.  Time  of  absence,  how  com- 
puted, 983.  Operation  of  statute  sus- 
pended, 983.  Return  of  debtor  to  state, 
984.  Absence  of  one  of  several  joint  debt- 
ors, 984.  What  is  residing  out  of  state, 
984.  Disabilities  and  exceptions,  985.  Mu- 
tual accounts,  and  what  are,  985.  Must 
be  reciprocal,  985.  Payments  not  part 
of  mutual  accounts,  986.  Nor  is  pur- 
chased claim,  986.  Paying  some  items  and 
denying  others,  986.  Concealment  of  cause 
of  action,  987.  Concealment  of  negligence, 
fraud,  or  want  of  skill,  987.  Concealment 
of  conversion  in  trover,  987.  As  to  sales 
of  lands,  987.  Of  injuries  by  trespasses, 
987.  New  promise,  987.  Code  does  not 
change  rule  of  construction,  988.  Must 
own  debt  and  be  willing  to  pay,  988.  Ac- 
tions barred  before  Code  took  effect,  988. 
Writing  must  be  signed,  989.  Need  not 
be  subscribed,  989.  Instances  of  sufficient 
written  promises,  &c,  989  to  991.  What 
written  promises  held  insufficient,  992,  993. 
Acknowledgment  rebutting  intention  to  pay, 
993.  Must  be  more  than  mere  admission 
of  the  debt,  993.     Must  be  made  voluuta- 
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rily,  993.     May  be  made  in  affidavit,  993. 
Bank  publishing  unclaimed  deposits,  994. 
Difference   between   "promise"  and  "ac- 
knowledgment," 994.    Conditional  promises, 

999.  Must    show    condition    performed, 

995.  Promise  after  or  before  statute  at- 
taches, 995.  Promise,  by  whom,  995.  Let- 
ter signed  by  debtor's  wife  not  sufficient, 

996.  By  infant  for  necessaries,  996.  Pro- 
mise not  to  plead  statute,  996.  Promise,  to 
vikom  made,  996.  Must  be  to  creditor,  or 
oue  in  his  behalf,  996.  To  creditor's  attor- 
ney or  agent,  996.  Before  action  com- 
menced,   996.      New  promise   as  to   torts, 

997.  Part  payments,  99*7.  Rule  remains 
unchanged  as  to  part  payment,  997.  Ope- 
rates to  revive  or  continue  debt,  99  I.  Pay- 
ment of  some  items,  and  denial  of  others, 

997.  Must  be  with  intention  to  pay  bal- 
ance, 997,  998.  Intention  a  question  of 
fact,  998.  Payment,  by  whom  made,  998. 
By  one  of  several  joint  debtors,  998.  By 
one  of  several  joint  and  several  debtors, 

998.  Party  requesting  payment  to  be 
made,  is  bound,  999.  If  paid  without  au- 
thority, not  binding,  999.  By  assignee  of 
insolvent,  999.  By  surviving  partner  and 
executor,  999.  To  whom  made,  to  credit- 
or himself,  999.  To  executor  or  adminis- 
trator, 1000.     To  one  of  several  creditors, 

1000.  Payments,  how  made,  1000.  By 
.adjusting  accounts  and  payment  on,  1001. 

Paying  money  into  court,  1001.  Payment 
of  principal,  1001.  "Where  part  of  claims 
barred,  1001.  Payment  by  bill  or  note, 
1002.  In  goods  or  chattels,  1002.  Musi 
be  voluntary,  1002.  Oral  ad/missions  of 
payment  valid,  1003.  Indorsements,  when 
evidence,  1003.  Part  payment  before  ac- 
tion, 1003. 

LOAN:  See  Bailment. 

LOSS:  See  Bailment. 

LOST  BILLS  AND  NOTES:  Remedy  on, 
432  to  436.     See  Bills  and  notes. 

LTJN ATIO :  Incapacity  to  make  ordinary  con- 
tracts, 896.  Liable  for  necessaries,  896. 
Executed  contracts  when  sustained,  896. 
Hiring  premises,  897.  Rule  as  to  degree 
of  intelligence,  897.  Absence  of  wrongful 
motive  in  torts,  897.  Must  be  proved  by  com- 
petent evidence,  897.     Liable  for  torts,  897. 

MAKER:  See  Bills  and  notes.  Who  is,  384. 
Liable  to  payee,  indorsee,  or  holder,  388. 
"When  not  liable  on  note  or  bill  procured  by 
fraud,  442.  Demand  of  payment  of,  not 
necessary,  454.  To  pay  when  note  due, 
459.     Paying  forged  paper,  459. 

MALFEASANCE:  When  action  lies  for,  728. 
By  officers,  738,  742,  747.     See  Bailment. 

MANDATE,  MANDATORY:  See  Bailment, 
314  to  318. 

MANUFACTURER:  Sale  of  articles  to  be 
manufactured,  502.  Implied  warranty  of 
articles  to  be  made,  529.  Payment  of  chat- 
tel note,  made  by,  415  to  417.  Stamps  on 
articles  made,  1096  to  1098,  1103,  1104. 
License  to  be  procured  by,  1118.  Effect  of 
want  of  license,  1122 


(a)  Master  of  vessel,  675,  (a) 


MARRIAGE:  Nature  of  contract  of,  654 
Mere  civil  contract,  654.     Not  revocable, 

654.  Requires  no  clergyman  or  magis- 
trate, 654.     Proof  of,  654.    Age  of  parties, 

655.  Infant  may  retract  promise  of,  655. 
Lunatic  cannot  contract,  655.  Procured  by 
fraud  or  terror,  void,  655.  By  putative 
father,  no  duress,  655.  Promise  by  mar- 
ried man,  656.  Chastity  in  woman  essen- 
tial, 656.  Want  of  chastity  defense  of,  656. 
Ill  health  no  excuse  for  breach  of,  656. 
Defenses  in  action  by  female  for  breach  of, 

656.  Proof  of  promise,  what  is  evidence 
of,  657.  Tender  of  marriage,  657.  Plead- 
ings. 656,  657.     See  Husband  and  wife. 

MARRIED  WOMEN:  Rights  of,  657.  Ac- 
tions by  and  against,  20,  660,  661.  Stat- 
utes relating  to,  658  to  661.  Property  of, 
not  liable  for  debts  of  husband,  658,  660. 
Not  subject  to  Ms  disposition,  658,  660. 
Property  of,  belongs  to  her  as  though  single, 
658.  May  take  by  inheritance,  gift,  grant, 
devise  or  bequest,  658.  Conveyance  to  by 
trustees,  658.  Marriage  contracts  valid, 
658.  Insuring  life  of  husband,  658.  May 
secure  patents,  659.  Deposit  money  in 
banks,  659.  "Vote  by  proxy,  659.  Joint 
action  against  husband  and  wife,  659. 
Husband  liable  only  to  extent  of  property 
received,  659.  May  carry  on  separate 
business,  659,  660.  May  bargain,  sell, 
carry  on  business,  &c,  660.  May  enter 
into  contracts,  660.  May  be  sued,  660. 
Husband  not  bound  by  her  contracts,  660. 
Nor  liable  for  costs  of  her  actions,  661. 
Binding  out  children,  or  guardian  for,  661. 
May  be  sued  in  any  court  of  this  state, 
661.  Judgment  how  enforced  against, 
661,  662.  Cannot  convey  land  directly  to 
husband,  661.  When  liable  for  debts  in- 
curred during  coverture,  661,  662.  Gifts 
to,  662.  May  sell,  dispose  of,  or  devise 
property,  662.  If  not  disposed  of,  husband 
takes  as  at  common  law,  663.  Husbands 
of,  exempt  from  debts  of,  663.  May  be 
agents  of  husbands,  663.  See  Husband 
and  wife. 

MASTER  AND  SERVANT:  Contracts  for 
labor  and  service,  118,  119.  Special  con- 
tracts to  labor,  176  to  187.  See  Principal 
and  agent,  215.  See  Bailment,  314  to  318, 
331  to  338.  Action  of  master  for  seducing 
servant,  708.  Action  for  labor  and  servi- 
ces, 679  to  694.  For  work  and  materials, 
694  to  696.  Liability  of  master  for  ser- 
vant's torts,  249,  276.  Action  for  injuring 
or  enticing  servant,  741,  742.  Discharging 
servant,  184.  Sickness  of  servant  excuses 
performance,  119.  Leaving  without  excuse, 
servant  forfeits  wages,  178.a 

MECHANIC:  Must  have  skill  and  use  it, 
316,  332  to  338.  Title  to  materials  used, 
333,  503.  Lien  of,  see  Lien.  Work  and 
materials,  694.  Paying  chattel  note,  415 
to  417.  Quality  of  articles  to  be  made  by, 
529.  Must  take  license  under  U.  S.  law, 
suing  for  goods  bargained  and  sold,  675. 

MEMORANDUM:  Of  sale  under  statute  of 
frauds,   536.     In  writing  and  subscribed 
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MEMORAND  UM  —  continued. 
536.    "When  made byauctioneer,  536.    Cho- 
ses  in  action  within  statute,  536.    Exchange 
is  within  statute,  536.     Need  not  be  signed 
by  both  parties,  537.    Contracts  by  brokers, 
531.     Must  be  subscribed  at  end  of,  538. 
Of  sale  of  a  pew  in  a  church,  637.     See 
Sale  of  interest  in  lands,  &c,  635. 
MERCHANT:  How  to  pay  chattel  note,  415. 
Due  bill  payable  at  a  fixed  rate  above  cost 
price,  415.     Holder  may  demand  in  parcels, 
415.     Cannot  demand  article  made  for  cus- 
tomer, 416.     Where  to  be  paid,  416,  495. 
496.      "When  to  be  paid,  417.     Demand, 
when  necessary,  417.  When  he  may  charge 
interest,  553.     When  not,  553.     What  mu- 
tual .accounts,  985,  986.     Sale  of  goods  for 
illegal  purpose,  932.     Sale  of  good  will  of 
business,  916.     Furnishing  necessaries  to 
infant,  894,  895.     Sale  of,  to  married  wo- 
man, 663  to  667.     Sale  to  wife  on  her  sepa- 
rate account,  664.   Refusing  to  deliver  goods 
sold,  676.     Need  not  accept  the  note  of  in- 
solvent for  goods,  545.     See  Bills  and  notes, 
Partnership,  Agent. 
MERGER :  See  Higher  security.     Civil  reme- 
dy not  merged  in  criminal,  2.     Of  tort  in 
judgment,  939.     Debt  uot  merged  in  note, 
938. 
MESNE  PROCESS:  See  Vol.  II,  49,  50.  Pro- 
cess.   Action  for  escape  on,  742.     Return 
in  time  a  defense,  744.     Insolvency  of  de- 
fendant, how  far  a  defense,  746.     Pake  re- 
turn to,  747.     Duty  of  officer  in  relation  to, 
740,  741.     See  Warrant,   Trespass,   Trover, 
Replevin,  Attachment,  Summons. 
MILEAGE :  For  serving  process,  65. 
MILLER:    Agreement   to   grind   grain  into 
flour,  465.     When  the  contract  is  a  sale, 
465.     When  it  is  a  bailment,  466.     Lien 
for  sawing  logs,  358.    Injuries  to,  by  divert- 
ing   stream,    792,    794.     Right    to   detain 
water,  79S.     Obstructing  water,  to  injury 
of  those  below,  796.     Throwing  tan  bark 
into  stream,  797.     Corrupting  water,  797. 
Plowing  lands   above,    798.     Back   water 
upon  mill  above,  799,  800. 
MINISTER.  See  Clergyman. 
MISNOMER :  Suing  by  fictitious  names,  74. 
MISSTATEMENTS:  See  Fraud,  Fraudulent 
representations,    Sales   procured   by  fraud, 
Replevin. 
MISTAKE:  Amendments  to  correct,  11,  37. 
Judgment,  not  reversed  for  errors  by,  30. 
In  swearing  to  debt,  not  to  be  contradicted, 
88.     In  describing  articles  in  chattel  mort- 
gage, 160.     In  time  and  manner  of  refiling 
it,  174,  175.     Professional  man,  when  not 
liable  for,  336.     In  bill  of  lading,  may  be 
corrected,  353.     See  Alterations.     In  sales 
in  gross,  467.     As  to  existence  of  property 
sold,  470.     As  to  value  of  goods  sold,  521. 
Taking  illegal    interest  by,    566.     Money 
paid  by,  when  not  recoverable,  707,  709. 
Money  paid  from  mistake  of  facts  recover- 
able, 709.     Paid  in  ignorance  or  mistake  of 
law,  710.     In  account  stated,  may  be  cor- 
rected, 721.     As  to  credit  of  third  person, 
no  grounA  of  action,  736.     In  process,  does 


MISTAKE  —  continued. 
not  affect  officer,  738.  Otherwise,  if  appa- 
rent on  face  of  process,  739,  812.  No 
excuse  for  false  return,  747.  By  selling 
poison  as  a  harmless  medicine,  731.  As  to 
law  of  road,  845.  In  bill  or  note,  may  be 
corrected,  910.  Alteration  made  by,  910. 
In  release,  cannot  be  shown  by  parol  evi 
dence,  1010.    In  award,  does  not  invalidate, 

'  1035, 1036.  Effect  of,  as  an  estoppel,  1088. 
Canceling  stamps  by,  1094.  Money  re- 
ceived by,  owner  may  recover  it,  708. 

MIXING  GRAIN,  &c. :  See  Confusion,  Ac- 
cession. 

MONEY:  What  it  is,  1049  to  1052. 

MONET  HAD  AND  RECEITED:  An  equi- 
table action,  and  encouraged,  706.  What 
a  defense  to  the  action  for,  707.  Unjust 
claim  not  favored,  707.  Received  by  mis- 
take, 707.  As  a  gratuity,  707.  Money  paid 
by  one  of  several  indorsers,  707.  Paying 
more  than  face  of  note  for  it,  707.  Action  ■ 
for  canceling  judgment,  708.  Duty  of 
agent  or  other  person  to  pay  over,  708. 
By  public  officers  for  disbursement,  708. 
Received  by  mistake,  owner  may  recover 
it,  708.     By  error  in  computing  interest, 

708.  In  ignorance  of  facts  by  payer,  709 
By  assuming  facts,  709.  Under  mistake 
of  law,  709,  710.     Under  mistake  of  fact, 

709.  By  deceit,   oppression   or  trespass, 

710.  By  agent,  but  not  used,  710.  By  one 
of  several  partners,  710.  Illegally,  by 
sheriff,  710.  By  taking  unlawful  fees,  711. 
And  consideration  failed,  711.  On  sale  of 
real  estate,  but  title  fails,  712.  On  sale 
of  personal  property,  but  no  delivery,  712. 
On  sale,  with  right  to  return  goods,  712. 
On  contract  rescinded,  712.  On  illegal 
contract,  713,  714.  By  one  of  several 
tenants  in  common,  714,  715.  By  agent 
for  principal,  715.     By  officer,  to  pay  over, 

715.  By  agent,  715.  Demand  before  ac- 
tion for,  716.  Of  trustees,  716.  Of  fac- 
tors or  agents,  716.    Of  bailee  or  depositary, 

716.  Demand,  when  not  necessary,  716. 
Voluntary  payments,  702.  On  disputed 
claims,  702. 

MONEY  LENT  AND  ADVANCED:  If  at 
request,  action  lies  for,  696.  When  no 
action  lies,  696.  Money  received,  pre- 
sumed to  be  payment,  696.  On  illegal  draft, 
696.  Check  or  note,  no  payment  of,  697. 
Note  for,  must  be  stamped,  697.  For  ex- 
penses, 697.  For  illegal  purpose,  697.  To 
agent  of  firm,  697.  On  agreement  to  sub- 
stitute notes,  698.  By  commission  mer- 
chant, how  repaid,  698. 

MONEY  PAID,  LAID  OUT  AND  EX- 
PENDED: Nature  of  action  for,  698, 
Must  be  actual  or  implied  request  for,  698, 
700.  By  becoming  surety  at  request,  698, 
699.  Surety  cannot  incur  needless  expense, 
699.  Surety  entitled  to  reimbursement, 
699.  Exchanging  notes,  699.  Must  pay 
money.  699.  No  action  until  payment,  699. 
Need  not  always  pay  in  money,  699.  May 
be  by  negotiable  note  or  bill,  700.  Exe- 
cutor paying  legacy  duty,  700.     Expensei 
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MONET  PAID  —  continued. 
of  defense,  7  00.  Cannot  create  debt  against 
consent,  700,  701.  When  promise,  no 
ground  of  action,  701.  Sheriff  permitting 
defendant  to  escape  by  request,  702.  To 
agent  of  defendant,  702.  Voluntary  pay- 
ment, 702.  Paying  disputed  claim,  702. 
For  erroneous  tax,  702.  Contribution  by 
sureties,  703.  Express  agreements  between 
sureties,  703.  Rehuquishing  security  by 
one  surety,  T04.  No  contribution  for  torts, 
704.  To  pay  funeral  expenses  of  wife, 
704.  To  wife  of  defendant,  704.  Upon 
illegal  agreement,  705.  Paid  under  com- 
pulsion, 705.  On  contract  rescinded,  705. 
On  verbal  sales  of  real  estate.  706.  On 
contracts  void  by  statute  of  frauds,  706. 
Interest,  when  not  recoverable,  706. 

MONTH:  Statute  relating  to,  561.  See  In- 
terest, Usury,  Bills  and  notes.  Calendar  not 
lunar  in  computing  time,  401. 

MORE  OR  LESS:  Sales  of  property  as.  407. 

MORAL  OBLIGATION:  See  Consideration, 
87.     Money  paid,  &c,  701. 

MORTGAGE  OP  CHATTELS:  Who  may 
make,  130.  Married  women,  infants,  130, 
131.  Tenants  in  common,  or  partners,  131. 
What  a  mortgage  is,  131.  Need  not  be 
in  writing,  when,  131.  Need  not  be  sealed 
if  in  writing,  132.  Bill  of  sale  treated  as 
mortgage,  133.  Absolute  bill  with  verbal 
defeasance,  133.  Written  pledge  for  se- 
curity is  mortgage,  133.  Possession  gene- 
rally essential  to  pledge,  134.  May  be 
according  to  nature  of  subject,  134.  May 
be  pledge  although  legal  title  passes,  134. 
What  is  written  pledge  instead  of  mort- 
gage, 135.  Conditional  sale  instead  of 
mortgage,  136.  What  may  be  mortgaged, 
136.  All  personal  property,  whether  ex- 
empt or  not,  136.  A  building  may  be,  136. 
Grass  and  grain  growing,  rails,  Ac,  137. 
Crops  not  in  existence  cannot  be,  137.  Nor 
property  not  then  owned,  137.  To  secure 
purchase-money,  137.  Valid  as  to  some 
articles,  void  as  to  others,  138.  Rolling 
stock  of  railroads,  engines,  tenders,  cars, 
&c,  138.  Rights  of  mortgagor,  138.  Le- 
gal title  passes,  138.  Right  to  possession, 
as  parties  may  agree,  138.  Clause  author- 
izing mortgagor  to  retain,  valid,  138.  Must 
be  duly  filed,  as  against  creditors,  139. 
Cannot  authorize  mortgagor  to  deal  as 
owner,  139.  May  permit  him  to  sell  for 
cash,  and  pay  over,  139.  Rights  of  mort- 
gagor may  be  sold  on  execution,  139.  After 
forfeiture,  mortgagor  has  no  title  to  seize, 
139.  Sheriff cannot  sell  exempt  mortgaged 
goods,  140.  Tender  by  mortgagor  does 
not  re-invest  title,  140.  But  tender  and 
acceptance  will,  140,  158.  Surplus  after 
sale  belongs  to  mortgagor,  140,  141.  Mort- 
gagor may  redeem  in  equity,  141,  159. 
Mortgagor  converting  property,  liable  to 
amount  of  mortgage  only,  141.  Mortgagor 
can  sell  his  interest  only,  141.  General 
assignee  cannot  object  want  of  filing,  141 
Rights  of  receiver  as  to  mortgaged  goods, 
141.     Sale  of  mortgagor's  interest,  how 


MORTGAGE  OF  CHATTELS  —  continued. 
made,  141.     Purchase  from  mortgagor  or 
his  vendee,  142.     Good  faith,  how  shown 
by  purchaser,    142.     Sights  of  mortgagee, 

142.  Default  entitles  mortgagee  to  pro- 
perty, 142.  Property  includes  all  acces- 
sions, 142.  Change  of  form  does  not  alter 
title  to  property,   143.     Replevin  lies  for, 

143.  Demand,  when  not  necessary  by 
mortgagee,  143.  Release  of  part  of  arti- 
cles, 143.  Cancellation  procured  by  fraud, 
143.  Mortgagee  may  sue  wrongdoer  for 
conversion,  144.  Payment  discharges  lien 
of,  145,  158.  On  default,  mortgagee's  in- 
terest may  be  levied  on,  145,  150.  When 
mortgagee  may  take  goods  without  sale, 
145.  Right  to  take  property  before  de- 
fault, 144,  145.  Assignment  of  mortgage 
debt  carries  interest  of  mortgagee,  146. 
Mortgage  to  several,  one  cannot  take 
whole.  146.  Fraud  in  mortgagor  does  not 
affect  bona  fide  mortgagee,  146.  Action 
upon,  when  it  lies.  147.  When  no  action 
lies  on,  147.  Liability  of  mortgagor  for 
deficiency  on  sale,  147.  Notice  of  prior 
mortgage,  147.  What  is  a  foreclosure,  147. 
No  presumption  of  fraud,  when,  148. 
Bights  of  creditors,  and  who  are  such,  148. 
Statutes  as  to  filing  mortgages,  148.  Credit- 
or at  large  cannot  attack  mortgage,  148. 
May  on  execution  or  attachment,  149,  150. 
Justices'  attachment  sufficient,  149.  Change 
of  possession  as  against  creditors,  150. 
Subsequent  purchasers  in  good  faith,  150. 
If  notice,  cannot  be  good  faith,  150.  No- 
tice does  not  affect  creditor,  151.  Change 
of  possession  when  excused,  151.  When 
mortgagor  has  no  leviable  interest,  152. 
Bights  of  bona  fide  purchasers,  152.  When 
protected,  152.  Bills  of  sale  need  not  be  filed, 
152.  Change  of  possession,  matter  for  jury, 

152.  No  evidence  of  excuse,  void  as  matter 
of  law,  153.  If  some  evidence,  question 
of  fact,  153.  Notice  of  prior  mortgage,  no 
filing  necessary,  153.  lirm  and  requisites 
of  mortgage,  153.     Must  be  consideration, 

153.  To  secure  surety,  valid,  153.  To 
secure  existing  debts,  154.  To  secure  fu- 
ture advances,  154.  For  old  debt,  not 
valid  against  defrauded  vendor,  154.  For 
value,  may  hold  in  such  case,  154.  For 
future  advances,  should  show  on  face,  154. 
When  payable,  155.  Impossible  time,  or 
no  time,  155.  Demand,  when  necessary, 
before  due,  155,  156,  157.  Description  of 
articles  mortgaged,  155.  Schedule  referred 
to  by  mortgage,  156.  Condition  as  to  dis- 
position of  property  by  mortgagor,  156. 
To  secure  notes,  not  due  till  notes  are,  156. 
Demand  by  mortgagor,  not  necessary 
against  wrongdoer,  157.  Demand  of  pur- 
chaser from  mortgagor,  158.  Second  mort- 
gage does  not  waive  first,  158.  Future 
advances  on  mortgage  by  partners,  159. 
Mortgage  to  secure  indorsee,  159.  Taking 
property  satisfies  debt,  159.  Parol  evi- 
dence to  show  absolute  sale  a  mortgage, 
160.  But  cannot  otherwise  change  terms 
by  parol,    160.     May  apply  mortgage  to 
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subject  matter  by  parol,  160.  Validity  of 
mortgage,  161.  Void,  if  to  hinder,  delay, 
or  defraud  creditors,  161.  But  valid  a3  to 
parties,  161.  Executors,  receivers,  Ac., 
may  still  sue,  161.  Statute  as  to  sales  and 
mortgages,  162.  Analysis  of  statute,  162. 
May  be  valid,  although  no  delivery,  163. 
What  explanation  sufficient,  163,  164.  Im- 
mediate delivery,  164.  Actual  change,  164, 
165.  Constructive  change  not  sufficient, 
when,  165.  Retailing  by  mortgagor,  or 
selling  on  credit,  165.  No  change  required 
if  mortgagor  not  in  possession,  165.  If  no 
evidence  of  good  faith,  void  in  law,  165, 
167.  If  such  evidence,  question  of  fact, 
165.  What  sufficient  evidence,  166,  167. 
Recital  of  consideration  not  enough,  161. 
Must  be  continued,  change  of  possession, 
167.  Enough  to  show  that  mortgagee 
acted  in  good  faith,  167.  Filing  chattel 
mortgages,  statutes  as  to,  168.  When  filing 
not  important,  as  between  parties,  168.  Or 
purchaser  or  mortgagee  with  notice,  168, 
169.  Or  as  to  wrongdoer,  169.  Must  be 
filed  as  against  creditors,  169.  Time  of 
filing,  169.  Filing  does  not  help  fraudu- 
lent mortgage,  169.  Where  to  be  filed,  170. 
As  to  canal  boats,  &c,  171,  172.  How 
filed,  172.  Errors  or  omissions  of  clerk, 
172.  Refiling  mortgage,  173.  Omission  and 
rights  of  creditors,  173.  Not  necessary  as 
to  subsequent  purchasers,  173.  Otherwise 
as  to  creditors,  174.  When  of  no  import- 
ance, 174.  When  to  refile,  174.  If  not  in 
time,  invalid,  174.  Where  to  refile,  175. 
How  to  refile,  175.  Error  as  to  amount  is 
fatal,  175.  How  to  state  interest  of  mort- 
gagee, 175.  Certified  copies  of,  when  evi- 
dence, 175,  176.     Sale  under  copy  of,  176. 

MUTUALITY:  Essential  to  contracts,  81, 
111.  When  covenants  are  mutual,  114. 
See  Contract. 

MUTUAL  ACCOUNTS :  What  are,  as  to  sta- 
tute of  limitations,  985,  986.     See  Set-off. 

NECESSARIES:  See  Infant,  Lunatic,  Mar- 
ried woman,  Husband  and  wife. 

NEGLECT  to  furnish  necessaries :  See  Last 
title. 

NEGLIGENCE:  Definition  of,  832,  833. 
What  is  such  as  to  be  actionable,  832. 
Use  your  own  so  as  not  to  injure  an  other, 
852.  In  putting  up  hay,  and  burning  house 
of  an  other,  833.  In  burning  fallow,  or 
clearing  lands,  833.  In  use  of  steam 
dredging  machine,  833.  Test  of  negli- 
gence, 833.  Injury  must  be  natural  result 
of,  833,  834.  Selling  poisons  as  medicine, 
834.  By  employer  as  to  state  of  privy, 
834.     Plaintiff's  negligence  as  a  bar  to  action, 

834.  Plaintiff  must  be  without  fault,  834. 
Both  parties  negligent,  834,  835.  Cow  or 
horse  at  large  in  street,  835.  Action  lies, 
if  care  would  not  avoid  injury,  835.  Cau- 
tion in  depriving  injured  party  of  remedy, 

835.  Exposing  horse  to  danger.  835. 
Allowing  child  in  dangerous  place,  836. 
Liability  of  one  person  for  acts  of  an  other, 

836.  Party  employing  agent,  liable  for  his 
acti,  836.     When  party  not  regarded   as 


NEGLIGENCE  —  continued. 

agent,  836.  Injury  by  servant  throwing 
ice  into  street,  837.  By  act  of  driver  or 
brakeman  on  street  car,  837.  By  act  of 
driver  of  stage  or  omnibus,  837.  Omission 
of  servant  to  tie  horse,  which  runs  away 
and  does  injury,  837.  Railroad  companies' 
neglect  to  build  fence,  837,  Servant  at 
work  on  farm,  838.  Leaving  open  placel 
in  street,  838.  Not  keeping  railroad  ticket 
office  open,  838.  Work  done  under  con- 
tract, contractor  liable,  838,  839,  842.  Not 
so,  if  work  a  nuisance,  838.  What  acts  not 
ground  of  action,  839.  One  servant  injuring 
an  other,  when  both  are  employed  by  same 
party,  839,  840.  Negligence  in  use  of  en- 
gines on  railroad,  840.  Owner's  grant  of 
land,  bars  action,  840.  No  action,  if  legis- 
lature authorize  act,  840.     Burning  house, 

841.  Cattle  guards  on  railroads,  841 
Negligence    by  injured    stage   passenger, 

842.  Grading  streets  and  negligence  by 
injured  party,  842.  By  attorney,  in  not  col- 
lecting note,  842.  Master  not  liable  for 
willful  injury  by  servant,  842.  No  fence 
between  pasture  lot  and  railroad,  842. 
Waiver  of  benefit  conferred  by  law,  842. 
As  to  use  of  highway,  see  Law  of  road,  843. 

NEGOTIABLE:  See  BiUs  and  notes. 

NEW  PROMISE:  See  Infancy,^  Limitation* 
statute  of,  Consideration,  Married  women. 

NEW  TRIAL:  See  Appeals,  31,  32. 

NEXT  FRIEND :  Appointment  of,  20,  43, 44. 

NEWSPAPER:  Postmaster  liable  for  de- 
taining, 818.  Improperly  charging  letter 
postage  on,  818. 

NIGHT:  When  it  begins  and  ends,  923. 
Sending  out  jury  in,  923.  Continuing  cause 
over,  923. 

NON  COMPOS  MENTIS:  See  Infancy,  Lu- 
nacy,  Drunkenness. 

NONSUIT:  Judgment  of,  when  rendered,  55. 

NOTARY:  Foreign  bills  to  be  protested  by, 
453.  Must  conform  to  statutes,  453.  No- 
tice of  non-acceptance  need  not  be  given 
by,  453.  Notice  by,  of  non-payment, 
460,  461. 

NOTICE:  Of  prior  mortgage,  153,  173.  To 
agent  is  notice  to  principal,  245,  274.  By 
carrier  of  arrival  of  goods,  352  to  355.  To 
creditor  by  surety  to  collect  debt,  373.  Of 
defects  in  title  to  bill  or  note,  424,  439, 
441,  443.  Of  non-acceptance  of  bill,  450. 
Of  non-payment  of  bill  or  note,  460.  Of 
place  of  delivery  of  chattels,  495.  Of  re- 
scinding sale  of  goods,  and  of  resale,  510. 
Of  propensity  of  animal  to  do  injury,  846 
to  853.  If  notice  of  facts,  no  fraud,  856, 
857.  After  notice,  fraud  may  be  ratified, 
857,  858.  Of  illegality  of  transaction,  932. 
Of  hearing  on  arbitrations,  1019,  1035. 
Carrier  cannot  limit  liability  by,  357.  To 
fence- viewers,  777.  To  repair  or  build 
division  fence,  777.  Of  cattle  taken  up  on 
highway,  779.  Of  sale  of  cattle  impounded, 
781.  Of  offer  or  acceptance  of  judgment, 
11. 

NUISANCE:  Nature  of  the  injury,  748. 
May  be  by  use  of  one's  property  to  injury 
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NUISANCE  —  continued. 
of  another,  149.  Lawful  business  may  be, 
749.  Not  nuisance  if  authorized  by  sta- 
tute, 749.  Abuse  of  right,  may  be,  749. 
Abating  by  corporate  authority,  749.  Spe- 
cial damage  must  be  shown  to  be  actiona- 
ble, 749.  What  is  such  damage  by  ob- 
structing highways,  749.  Ditches  and 
openings  in  streets,  750.  Injuries  to  health 
and  comfort,  750.  Offensive  odors,  impu- 
rities in  water,  &c,  750.  Sick  person  not 
nuisance,  751.  Bowling  alley,  751.  Dan- 
gerous animals,  751.  Noises  by  machine- 
ry in  city,  751.  Water  from  eaves  of 
buildings,  752.  Leaving  open  trap  doors 
in  sidewalk,  752.  Continuance  of,  by 
grantee  of  lands,  752.  Continuance,  afresh 
nuisance,  753.  Notice  to  abate  or  remove 
before  action,  753.  Abatement  o^  without 
action,  753.  In  private  roads,  754.  En- 
croachments on  public  highways,  754. 
Wanton  injury  in  abating,  actionable,  754. 

NULLITY :  Process  issued  without  jurisdic- 
tion, 737,  738,  740,  808.  Usurious  bill  or 
note,  441,  570.  Bill,  note,  or  other  instru- 
ment without  stamp,  1107.  Contract  pro- 
cured by  fraud,  442,  854.  Delivery  of 
goods  obtained  by  fraud,  504.  Transfer 
of  stolen  property,  507.  Award  made 
without  notice,  1035.  Notice  by  carriers  to 
limit  liability,  357.  Levy  by  officer  on 
wrong  property,  808,  867.  Contract  by 
corporation  without  authority,  269.  Pur- 
chase of  notice  or  bill  procured  by  fraud 
or  larceny,  and  with  notice,  or  without  val- 
ue, 439  to  441.  Title  of  assignee  or  cred- 
itor to  property  procured  by  fraud  of  as- 
signor or  debtor,  504,  505.  Tender  not  in 
accordance  with  law,  1047,  1055. 

OATH:  For  adjournment  on  amendments, 
11.  To  juror,  53.  To  witness,  53.'  To 
constable,  53.  To  affidavit  by  imprisoned 
debtor,  60.  Fee  for  administering,  63. 
See  Evidence,  Vol.  II.  See  Process,  affidavits 
for,  Vol.  II.  For  adjournment  of  cause,  47 
to  49.  To  procure  subpoena,  49.  Default- 
ing witness,  excuse  on,  50.  Power  of  jus- 
tice to  administer,  70. 

OCCUPANT:  See  Use  and  occupation.  Of 
lands,  may  maintain  trespass,  767,  768. 
Of  lands,  may  require  division  fences,  785. 
Of  highways,  770,  771.  Of  lands  as  ten- 
ant in  common,  771.  By  license,  773. 
May  distrain  damage  feasant,  788  to  790. 
Entitled  to  flow  of  water,  796.  May  sue 
landlord  for  trespass,  209,  807.  Holding 
over,  194. 

OFFER  OF  JUD&MENT,  11.  See  Tol.  II, 
255  to  259. 

OFFICER:  Judicial,  when  not  liable  to  ac- 
tion, 737.  Ministerial,  when  protected,  738. 
When  not,  739.  When  liable  in  trespass, 
738,  741,  808.  When  in  replevin,  867. 
When  liable  for  neglect  or  misconduct,  737. 
When  for  an  escape,  742.  When  for  a 
false  return,  746.  When  to  produce  and 
prove  judgment,  816,  817.  May  maintain 
trespass  or  trover,  806,  815.  Of  corpora- 
tion, acts  when  binding,  273,  274.     When 


OFFICER  —continued. 
majority  to  act,   250,  271,  693.     Persons 
assisting,   808,    809,    818,    826.     Leaving 
goods  with  receiptor,  367,  368.     Acta  of 
predecessor,  692,  693. 

ORDER:  Effect  of,  as  used  in  bills  and  notes, 
403,  404.  Of  bastardy,  125  to  130.  For 
goods  in  hands  of  drawee,  413.  Duty  of 
agent  in  obeying,  228.  For  goods  of  mer- 
chant, 98.  When  held  to  be  a  bill  or  note, 
406.  For  goods,  when  it  transfers  title, 
413.     For  goods,  need  not  be  accepted,  41 3. 

OVERSEER :  Of  poor,  rights  and  duties  in 
bastardy  cases,  125  to  130.  Majority  of 
to  act,  250.  To  sue  for  penalties,  754  to 
762. 

OWNER:  Does  not  lose  title  by  theft,  488. 
Nor  by  fraud,  except  as  to  bona  fide  pur- 
chaser, 504  to  509.  Of  bills  and  notes. 
See  Holder,  payee,  &c.  Of  chattels  mort- 
gaged, 138,  142.  When  not  liable  for  con- 
tractor's negligence,  838,  839.  Of  property 
let  to  "hire,  must  bear  losses,  329.  Delivery 
to,  by  carrier,  346,  347,  352,  353,  354.  Of 
animals,  when  liable  for  injuries,  846.  Of 
stage  or  baggage  vehicles,  348,  350,  351. 

PARENT  AND  CHILD:  Duty  of  parent  to 
educate  child,  668.  Liability  for  its  support, 
668.     Not  to  allow  wandering  in  streets, 

668.  When  liable  to  strangers  for  necessa- 
ries, 668.     How  far  legal  liability  extends, 

669.  Not  liable,  when  himself  provides, 
669.  Parent  to  judge  of  wants,  669.  Not 
liable  for  living  with  relatives  by  request, 

669.  If  child  leaves,  not  liable  even  in 
sickness,  669.  Nor  when  he  is  willing  to 
support,  669.  Parent  must  be  in  default 
to  be  liable,  670.  Necessaries,  a  question 
of  fact,  670,  Difference  between  strong 
and  weak  child,  670.  Child's  estate  some- 
times applied  to  support,  670.  Mother, 
when  not  liable,  670.  Statute  as  to  sup- 
port, 670.     Applies  to  relatives  by  blood, 

670.  Husband  not  liable  for  wife's  chil- 
dren, 670.  Child  must  support  parent, 
when,  670.  Express  promise,  when  it  cre- 
ates no  liability,  670.  Agency  of  child  as 
ground  of  liability,  671.  Parent  not  liable 
for  trespasses,  671.     Education  of  children, 

671.  Rights  of  parents,  612.  May  enforce 
discipline,  672.  Entitled  to  custody  and 
earnings,  672.  Mother's  consent  to  bind 
out,  672.  Proof  of  paternity  in  action  for 
services,  672.  Services  after  twenty-one, 
when  no  pay  for,  672.  When  entitled  to 
pay,  672.  Stepfather,  rights  and  duties 
of,  673.  Not  entitled  to  services  qf  step- 
child, 673.  Not  bound  to  support,  673. 
Emancipation  of  child,  673.  Neglecting  to 
provide  for,  cannot  claim  wages,  673,  No- 
tice, under  statute,  of  claim  of  wages,  673. 
Contract  by  parent  for  services  of  himself 
and  child,  673.  Recovery  for  injuries  to 
child,  674.  No  action  for  assault  on,  674. 
Nor  for  expelling  from  school,  674.  May 
sue  for  seduction  of  daughter,  764.  No 
difference  because  in  service  of  an  other, 
674.  When  stepfather  cannot  maintain 
action,  674.     No  action,  if  daughter  bound 
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PARENT  AND  CHILD  —  continued. 
out,  614.     Action  by  infant  himself,   674. 
See  Infancy. 

PARTNERS:  See  Partnership. 

PARTNERSHIP:  Definitions,  277.  Who 
are  ostensible,  nominal  or  silent,  277. 
Ownership  of  capital,  277.  Is  tenancy  in 
(iommon,  278.  Mere  joint  purchase  no 
partnership,  278.  Difference  between  part- 
nership and  agreement  to  form  one,  278. 
Agreement  to  sell  joint  purchase  and  di- 
vide profit  and  loss,  278.  Who  capable  of 
being  partners,  278.  Infants  or  married 
women,  278,  279.  Number  of  partners, 
279.  A  voluntary  contract,  279.  Stranger 
not  admitted  to,  unless  by  consent,  279. 
Assignee  of  a  partner  does  not  become 
member  without  the  consent  of  the  others, 
279.  Would  be  tenant  in  common,  and 
entitled  to  a  share  of  profits,  279,  280. 
Assignees  of  firm  not  partners,  280.  Must 
intend  to  become  partners,  280.  Division 
of  profits  and  loss  essential  to,  280.  Seve- 
ral companies  connected,  280.  Liability  of 
partners  to  third  persons,  281.  'Vraen  one 
railroad  liable  for  acts  of  an  other,  281. 
Several  roads  combined,  281.  Taking  a 
share  of  profits,  281,  282.  Capital  ad- 
vanced, and  taking  share  of  profits,  282. 
Holding  out  name  as  member  of  firm,  282. 
Allowing  others  to  hold  out  name,  282. 
No  liability,  if  no  knowledge  of  it,  and  no 
credit  given  in  consequence,  282.  Mere 
reception  of  gross  profits  no  partnership, 

283.  Several  lines  of  carriers  dividing 
gross  receipts,  283.  Sale  of  property 
jointly  owned,  no  partnership,  283.  Agent 
paid  by  share  of  gross  profits,  284.  Pay- 
ment in  gross  profits,  not  a  partner,  284. 
Tenancy  in  common  instead  of  partnership, 

284.  Form  of  partnership  agreement,  285. 
May  be  oral  or  written,  285.  To  what  busi- 
ness it  extends,  285.  If  for  illegal  purpose, 
void,  285.  May  deal  in  any  kind  of  pro- 
perty, 285.  May  be  general  as  to  all 
business,  or  special,  285.  Division  of  pro- 
fits and  losses,  286.  Each  party's  share 
filed  by  the  agreement,  286.  If  no'  agree- 
ment, presumed  to  be  equal,  286.  May  be 
contract  for  unequal  division,  286.  May 
agree  that  one  shall  not  be  liable  for  losses, 
287.  But  liable  to  third  persons,  287. 
Communion  of  profits  and  loss.  287.  Must 
be  interested  in  joint  sale  as  well  as  pur- 
chase, 287.  Secret  partner,  and  liabilities 
of,  287,  288.  Name  of  firm,  288.  Partners 
all  liable  for  things  furnished  to  firm,  288. 
Retiring  partner,  288.  Continues  liable  if 
he  receives  profits,  288.  When  not,  288. 
Notice  of  retirement,  288.  Permitting 
name  to  be  used,  289.  Notice  of  dissolu- 
tion, to  whom  given,  289.  Liability  of  new 
firm,  289.  Survivorship,  289.  Actions  to  be 
brought  by,  289.  Interests  of  parties,  289. 
Share  of  surplus  after  debts  paid,  289.  No 
action  till  business  settled,  289.  Limited 
partnership,  290.  Statutes  relating  to,  290. 
Must  comply  strictly  with  statute,  291. 
Omission  renders  liable  as  general  partner,  I 
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291.  Joint  stock  companies,  291.  Nature 
of  contract,  291.  Shares  assignable,  291. 
Liable  while  holder  of  share,  291.  All  liable 
to  creditors,  290,  291.  When  not  liable, 
291.  Ordinarily,  members  liable  like  other 
partners,  292.  Appoint  officers,  292. 
Officers  not  personally  liable  except  as 
stockholders  on,  292.  Actions  by  and 
against,  292.  Remedies  against  stock- 
holders, 292.  How  company  differs  from 
corporation.  293.  Rights,  duties  and  lia- 
bilities of  partners,  293.  Fairness,  honesty 
and  diligence,  293.  Labor  and  skill  for 
common  benefit,  293.  Not  to  engage  in 
rival  business,  293.  No  pay  except  share 
of  profits,  293.  May  be  pay,  if  agreement 
for,  294.  Duty  to  keep  accounts,  294. 
Each  has  equal  authority  as  to  business, 
294.  If  benefit  all  receive,  if  loss  all  bear, 
294.  Firm  bound  by  acts  of  one  partner, 
294,  295.  Giving  notes,  creating  debts, 
294.  One  may  enter  into  sub-partnership, 
294.  Firm  not  bound  by  acts  of  one,  if 
contract  does  not  relate  to  firm  business  or 
dealings.  295.  Indorsing  accommodation 
paper,  295.  Each  partner  may  give  bills 
or  notes  for  debts,  295.  Note  used  for 
private  purpose,  296.  When  holder  must 
show  value  and  good  faith,  296.  Evidence 
of  authority  to  n£ke  note,  296.  None  but 
trading  or  mercantile  partnerships  can  give 
notes,  297.  Professional  partnerships  can- 
not, 297.  Guaranty  by  one  partner,  297. 
Receipt  or  release  by  one,  valid,  297.  Pay- 
ment to  one,  valid,  297.  Admissions  by 
one,  297.  Ratifying  unauthorized  act  of 
one,  298.  Must  be  assent,  mere  knowledge 
not  enough,  298.  Notice  to  one  is  notice 
to  all,  298.  One  cannot  make  sealed 
agreement,  298.  Nor  submit  to  ar- 
bitration, 298.  Nor  confess  judgment,  298. 
nor  make  a  general  assignment,  298,  299. 
But  may  sell  partnership  effects,  299.  May 
pledge  property  for  debts,  299.  An  account 
may  be  assigned  by  one,  299.  May  trans- 
fer property  to  pay  debts,  299.  Firm  when 
liable  for  torts  or  frauds  of  one  partner, 
300.  Or  for  negligence,  300.  Or  for  war- 
ranty, 300.     When  one  maybe  sued  alone, 

300.  If  all  sued,  partnership  must  be 
proved,  300.  Admissions  how  far  evidence 
of,  300.  •  Dissolution  of  'partnership,  SOI.  By 
limitation  of  time,  301 .     When  at  pleasure, 

301.  When  in  violation  of  agreement,  301. 
Death  of  one  partner  dissolves  firm,  301. 
Property  goes  to  survivor  for  settlement, 

301.  Survivor's  duty  to  furnish  statements, 

302.  To  sell  property  to  best  advantage, 
302.  Survivor  to  collect  assets  and  pay 
debts,  302.  Has  no  compensation,  302. 
Representatives  not  bound  by  contracts  of 
survivors  except  as  to  settlement,  302. 
Survivors  liable  for  profits  made,  302.  So 
for  all  losses  incurred,  302.  War,  when  a 
dissolution,  302.  Insolvency,  when,  302. 
Insanity,  302.  Tenants  in  common,  after 
dissolution,  303.  Neither  can  give  bills  or 
notes,  303.     Nor  renew  lease,  303.     Sur- 
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PARTNERSHIP  —  continued. 
vivors  to  be  sued  for  firm  debts,  303.  Pub- 
lishing notice  of  dissolution,  303,  304. 
Liability  of  partners  continues  after  disso- 
lution, 304.  Each  has  a  right  to  collect 
debts,  304.  Cannot  revive  debt  barred  by 
statute,  304.  Actions  to  be  in  name  of  all, 
if  all  living,  304.  Against  all,  or  survivors, 
305.  Actions  by  partners  against  each  other. 
305.  Cannot  sue,  as  a  general  rule,  305! 
No  action  lies  for  money  paid,  305.  Nor 
for  labor  or  advances,  305.  If  ay  sue  on 
express  promise,  305,  306.  Or  after  set- 
tlement, 305,  306.  Assigning  shares  to 
each  other,  305.  Collecting  assigned  share 
actionable,  305,  306.  Action  lies  for  breach 
of  partnership  agreement,  306.  One  mem- 
ber Belonging  to  two  firms,  306.  Actions 
in  such  case,  306. 

PARTITION:  Of  personal  property,  820. 

PART  PERFORMANCE :  Of  contract,  not 
sufficient,  943.  By  carrier  of  goods,  352, 
353.  Within  statute  of  frauds,  538,  539. 
When  no  ground  of  action,  540,  619. 
When  it  does  not  render  contract  binding, 
540,  619. 

PASSENGER:  Must  be  carried  in  safety, 
355.     As  to  carrying  his  baggage,  356. 

PAPERS:  Executed  at  same  time,  construed 
together,  725.  Justice  to  file  and  preserve, 
70.     When  to  be  stamped.     See  Stamp. 

PAWNEE,  PLEDGEE:  See  Pledge,  Bail- 
ment, Mortgage. 

PAWNOR,  PLEDGOR:  See  Pledge,  Bail- 
ment, Mortgage. 

PAYING  MONET  INTO  COURT:  On  an 
answer  of  tender,  1055.  Effect  of,  1056, 
1057.  Plaintiff  entitled  to,  in  all  events, 
1056.  Does  not  admit  any  particular  cause 
of  action,  1056.  Otherwise,  if  action  is  on 
special  contract,  1056-  When  it  admits 
tort,  1056.  When  no  admission'  in  trover, 
1056.  Defense,  so  far  as  it  goes,  1056. 
Where  there  are  two  distinct  claims,  1057. 
For  involuntary  trespass,  1057  to  1059. 

PAYMENT:  Defense  of,  1063.  Usually  made, 
in  money,  1063.  May  be  in  property,  if  so 
agreed,  1063.  Mortgagee  taking  chattels, 
1063.     Or  selling  them,  and  surplus  over, 

1063.  By  devise  of  real  estate,  1063.  By 
expending  money  at  request,  1063.  In 
goods,  or  turning  accounts  or  debts,  1063, 

1064.  By  procuring  services  to  be  rendered, 
1064.  By  credit  in  account  at  bank,  1064. 
Mere  promise  to  transfer,  no  payment, 
1064.  If  good  where  paid,  good  everywhere, 
1064.  By  balancing  accounts,  1064.  Receipt 
does  not  operate  as  payment,  1064.  Must 
be  accepted  by  creditor,  or  not  valid,  1065. 
Returning  money  paid,  1065.  Debtor  pay- 
ing, cannot  keep  debt  on  foot,  1065.  Third 
person  may,  1065.  -By  whom  made,  1065. 
To  whom,  1065.  To  one  partner,  1065.  To 
one  executor,  1065.  To  one  of  several 
joint  depositors,  1065.  To  an  agent  of 
creditor,  251,  1065.  To  an  agent  in  goods 
or  chattels,  1066.  To  a  proper  agent,  in 
money,  cancels  debt,  1066.  To  plaintiff's 
attorney,  1066.    To  creditor's  wife,  1066. 


PAYMENT  —  continued. 

To  person  in  creditor's  counting-room,  1066. 
Part  payment,  1066.  Where  debt  or  dam- 
ages unliquidated,  1067.  Before  claim  is 
due,  1067.  At  different  place  than  that 
agreed,  10.67.  By  delivering  chattel,  1067. 
By  rendering  services,  1067.  By  note  or 
bill  of  third  person,  1067.  When  account 
is  disputed,  1067.  Composition  with  cred- 
itors, 1067.  By  letter,  1068.  Money  at 
risk  of  debtor  sending  it,  1068.  May  be 
otherwise  by  agreement,  1068.  Or  by 
creditor's  request  to  remit  by  mail,  1068. 
Letter  must  be  properly  directed,  1068.  Not 
delivered  to  bellman  in  street,  1068.  In 
bank  bills,  1068.  By  check,  1068.  Pre- 
senting check,  1068.  Delay  in  present- 
ing check,  loss  falls  on  holder,  1069. 
Delay  no  harm  if  no  damage  results, 
1069.  Check  when  to  be  presented,  1069. 
Must  be  presented  before  it  can  be  re- 
turned, 1069.  Check  does  not  transfer 
title  to  money,  1069.  If  no  funds,  no  pre- 
sentment required,  1069.  If  check  not 
paid,  no  payment,  1069.  May  be  if  bank 
accepts  and  credits  holder,  1069.  Applica- 
tion of  payments,  1070.  General  rules 
relating  to,  1070.  Debtor  paying  may  fit; 
terms,  1070.  Creditor  bound  by  if  he 
accepts  money,  1070.  Election,  how  ex- 
pressed, 1070.  When  determined  by  cir- 
cumstances, 1070.  Creditor  may  elect  if 
debtor  does  not,  1070.  Election,  how  ex- 
pressed, 1071.  Oldest  debts  or  accounts 
preferred,  1071.  Debts  secured  and  those 
not  secured,  1071.  Under  seal  and  not 
under  seal,  1071.  Debts  barred  by  statute 
of  limitations,  1071.  Application  when 
made,    1071.      Once  made,  is  conclusive, 

1071.  Right  of  bank  where  money  is  de- 
posited, 1071.     Cannot  apply  to  illegal  debt, 

1072.  Application  by  court,  when  parties 
neglect,  1072.  According  to  intention  of 
parties,  1072.  To  certain  instead  of  un- 
certain claims,  1072.  To  favor  sureties, 
1072.  To  oldest  debts  first,  1072.  To 
oldest  items  in  an  account  first,  1072. 
To  services  first  rendered,  1073.  To 
interest  before  principal,  1073.  If  debt 
not  due,  applied  ratably,  1073.  On  debts 
not  secured,  1073.  Applied  equally,  if 
money  collected  by  law,  1073.  Voluntary 
payments,  702,  1073.  Chattel  notes,  415  to 
417,  1073.  Pleading,  885,  886,  1073. 
When  bill  or  note  no  payment,  408,  634. 
In  forged  or  worthless  bills,  411.  Demand 
when  presumed  to  be  paid,  979.  In  spe- 
cific articles.  See  Bills  and  notes.  Interest 
how  computed  on  partial  payments,  559. 
Of  bill  or  note  destroys  negotiability,  459 
1065.  By  indorser,  may  be  again  circu- 
lated, 459.  Of  forged  paper  at  risk  of  party 
paying,  459.  Tender  of,  saves  interest  and 
costs,  i054.  Tender  of  chattels,  cancels 
debt,  1053,  1054. 

PENALTY :  Jurisdiction  of,  actions  for,  5,  8. 
Statutes  relating  to,  actions  for,  754  to  756. 
May  be  sued  for,  in  proper  action,  754. 
Prosecuted  like  other  actions,  754.    Actions 
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PENALTY  —  continued. 
by  district  attorney  or  attorney-general,  754. 
For  act  done  on  lake,  river  or  stream,  155. 
Action,  in  whose  name,  when  given  to  party 
suing,  755.  Actions  for,  indorsement  on 
process,  155.  Form  of  declaring  for,  755. 
Actions  of,  trover  for,  756.  Answer  of 
defendant,  form  of,  756.  Reply  to  answer 
of  acquittal  or  recovery,  756.  When  jury 
may  assess  amount  of  recovery,  756.  In- 
stances in  which  penalties  may  be  recover- 
able, 756.  Qui  tarn,  or  popular  action,  what 
is,  757,  758.  ''When  plaintiff  must  show 
himself  "aggrieved,"  757.  Not  raised  by 
implication,  757.  Not  so  construed  as  to 
defeat  intention  of  law,  757.  But  one 
penalty  for  each  offense,  757.  But  one  of- 
fense for  violating  Sunday  law,  757.  If 
offense  single,  penalty  single,  757.  When 
joint  action  lies  against  several  persons, 
758.  When  it  does  not,  758.  Person  first 
suing,  qui  tarn,  defeats  others,  758.  When 
plaintiff  may  discharge  action,  758.  When 
not,  as  to  people's  share,  758.  Repeal  of 
law  giving  penalty,  758.  Act  of  agent 
does  not  subject  principal  to, .  758.  But 
husband  liable  for  penalty  incurred  by  wife, 
758,  759.  Taking  unlawful  toll  on  plank 
road,  759.  Given  by  acts  of  municipal  cor- 
porations, 759.  Creating  new  penalties  by 
amending  statute,  759.  Exemption  from 
toll,  and  false  claim  of,  759.  Turning  off 
of  plank  road,  or  turnpike,  759.  For  forci- 
bly or  fraudulently  passing  toll  gate,  760. 
Construction  of  the  statute  as  to,  760.  Ex- 
emption of  farmer  from  tolls,  if  lands  sepa- 
rate, 760.  For  obstructing  highway,  must 
prove  it  to  be  highway,  761.  Common 
informer  cannot  sue,  unless  authorized, 
761.  In  action  for  selling  liquor  without 
license,  761.  Cannot  be  two  penalties  for 
same  act,  761.  When  master  of  vessel 
must  show  absence  as  a  defense,  761.  If 
law  gives  double  the  value  of  goods,  jury 
may  find  single  value,  and  court  double, 
761.  Double  and  treble  damages  may  be 
waived,  761.  Verdict  presumed  to  be  for 
single  damages,  761.  Amendments,  same 
as  in  other  actions,  762.  Penalties  under 
U.  S.  laws,  see  Stamps,  Licenses.  See 
Damages,  Vol.  II.  For  violating  law  of 
road,  843.  For  violating_jjsn  and  game 
laws,  800  to  805.  For  violating  statute  as 
to  distraining  property)  783.  For  violat- 
ing statute  as  to  cattle,  &c,  in  highways, 
780. 

PENDENCY  OF  ACTION:  See  An  other 
action  pending,  886,  887. 

PERJURY:  In  procuring  arrest,  renders  note 
void;  1074. 

PERFORMANCE:  Defense  of,  939.  Party 
preventing  it,  cannot  complain,  939,  940. 
Offer  of,  when  equivalent  to,  939.  Forbid- 
ding it,  dispenses  with,  940.  Party  refus- 
ing, liable  to  action,  940.  So,  if  he  has  put 
it  out  of  his  power,  940.  Default  in  doing 
first  act,  940.  On  notice,  then  notice  to  be 
given,  940.  Cumulative  or  alternative  stipu- 
lations, 941.     If  one  of  two  things  to  be 


PERFORMANCE  —  continued. 
done,  party  performing  has  election  which, 
941.  Performance  of  one,  discharges  lia- 
bility, 941.  Must  elect,  before  time  is  past, 
941.  After  that,  election  belongs  to  other 
party,  941.  If  two  things  to  be  done  at 
election  of  party  for  whom  done,  he  has 
election,  941.  If  one  impossible,  must  per- 
form the  other,  941.  On  contract  of  sale 
or  return,  941.  lime  of  performance,  942. 
No  time  fixed,  within  reasonable  time,  942. 
Marrying  an  other,  before  time  fixed  for 
marrying  plaintiff,  action  lies  at  once,  942. 
Time  for  sailing  of  vessel,  or  taking  cargo, 
&c,  942.  "Directly"  means  reasonable 
time,  942.  Mode  of  performance,  942.  Most 
convenient,  942.  But  must  be  substantial 
compliance  with  liability  to  perform,-  942. 
Must  be  according  to  intent  and  spirit,  942. 
By  skilled  person,  not  discharged  by  infe- 
rior artist,  942.  Of  agreemeut  to  convey 
lands,  943.  Requiring  certificate  of  third 
person,  943.  Place  where,  by  corporation, 
943.  Substantial  performance  sufficient, 
943.  Excuses  for  non-performance,  943.  Of 
part  performance, ,  943.  Generally,  no  de- 
fense or  excuse,  943.  May  be  waiver,  943. 
Sickness,  when  an  excuse,  119.  So,  if  im- 
possible, 933  to  936.  So,  if  illegal,  914  to 
932.  So,  if  precedent  conditions  not  per- 
formed, 1062.  Or  if  failure  of  considera- 
tion, 1059.  Or  if  void  for  want  of  stamp, 
1106.  Or  if  released,  1003.  Or  barred  by 
statute  of  limitations,  999.  Or  if  illegally 
altered,  904.  Or  if  infant,  888.  Or  luna- 
tic, 896.     Or  drunk,  898. 

PERSON:  Corporations,  when  so  considered, 
271. 

PEWS :  Considered  an  interest  in  real 
estate,  636.  Sales  of,  must  be  in  writing, 
636,  637.  Verbal  agreement  for  purchase, 
void,  637.  Lease,  for  more  than  one  year, 
must  be  in  writing,  to  be  valid,  637.  Printed 
signatures  not  sufficient,  641.  Trespass  lies 
for  injury  to  possession  of,  763. 

PHYSICIAN  AND  SURGEON :  Must  have 
skill  and  use  it,  336,  690.  Liable  for  injury 
from  ignorance,  336,  690.  Negligence  in 
selling  medicines,  731.  Actions  against, 
for  malpractice,  954,  956.  Recovery  of 
fees,  bars  action  for  malpractice,  956.  Pre- 
sumed to  possess  skill,  690.  May  sue  for 
services,  689.  May  recover  for  services 
of  his  student,  690.  Law  does  not  recog- 
nize preference,  690.  Presumed  to  have 
proper  license,  930.  Must  have  U.  S.  license, 
1120,  1122. 

PLACE,  LAW  OF:  Sets  Law  of  place. 

PLACE  OF  TRIAL:  For  trespasses  on  real 
estate,  22,  23,  766. 

PLAINTIFFS:  Who  to  be,  21.  Who  to  sue, 
in  actions  for  penalties,  754,  758.  Who,  in 
trespass  to  real  estate,  766,  767  to  772.  In 
actions  for  injuries  to  water  courses,  792  to 
800.  In  trover,  814  to  818.  In  trespass, 
to  personal  property,  805  to  813.  In  re- 
plevin, 866  to  870.  For  converting  pledged 
property,  327.  See  Actions.  See  Vol  IT, 
Parties  to  actions. 
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PLANK  ROADS:  Subscriptions  for  stock  in, 
99.  Must  sign  articles  before  subscriber 
liable,  99.  May  sign  by  agent,  99.  May 
be  liability  on  other  instrument,  100.  As- 
signing subscription,  100.  Forfeiture  of 
stock,  on  refusal  to  pay,  100.  May  forfeit 
or  sue,  100.  Cannot  do  both,  100.  Condi- 
tional subscriptions  void,  100.  Liability, 
before  whole  amount  subscribed,  100,  101. 
Payment  of  per  centage,  101.  Altering- 
charter,  101.  Right  to  erect  gates  and 
take  tolls,  101.  Certificate  is  proper  evi- 
dence of  completion,  102.  Agreement 
with  towns  or  commissioners,  102,  Direc- 
tors not  to  contract  for  making  roads,  102. 
Forfeiture  of  charter,  103.  Taking  high- 
way, it  is  still  a  highway,  103.  Right  of 
public  to  travel  on,  103.  Care,  while  build- 
ing or  repairing,  103.  May  maintain  tres- 
pass for  injuring  road,  1 04.  Locating  toll 
gates,  aud  agreements  for,  104.  Removal 
of  toll  gates,  on  what  principle,  104.  See 
Corporations,  261  to  268. 

PLEADINGS:  In  justices'  courts,  10,  11. 
Amendments  of,  11.  "When  to  be  put  in, 
and  issue  joined,  44.  When  defenses  must 
be  pleaded,  884  to  886.  Defenses,  under 
general  or  special  denial,  879  to  884.  In 
actions  for  penalties,  754  to  756.  See  De- 
fenses, such  a3  Infancy,  Lmacy,  &c,  Ac. 
See  Vol.  II,  Pleadings. 

PLEDGE :  What  it  is,  323.  Possession  gene- 
rally essential,  134.  When  not  essential, 
134.  What  is  a  pledge  and  not  a  mort- 
gage, 135.  Written,  requires  stamp,  323. 
Right  of  possession  is  altered,  323.  But 
not  right  of  property,  323,  325.  What 
may  be  pledged,  323.  Can  only  pledge 
party's  title  or  interest,  324.  Of  property 
procured  by  fraud,  324.  Of  stolen  pro- 
perty, 324.  Of  limited  interest  on  life 
estate,  324.  Implied  warranty  of  right  to 
pledge,  324.  Returning  property  on  pay- 
ment,  324.     Pledge  for  a   specified  time, 

325.  Pledge  for  time  indefinite,  325.    After 
'  tender,  pledgor  may  maintain  replevin,  325. 

Pledgor  may  sell,  subject  to  lien  of,  325. 
His  interest  may  be  sold  on  execution,  325. 
Foreclosure  of,  325.     Notice  must  be  given, 

326.  After  sale,  pledgee  must  account,  326. 
May  retain  pledge,  aud  still  sue  for  debt, 

326.  Pledge  bearing  increase,  as  sheep, 
cattle,  &c,  326.  '  Pledgee  must  take  proper 
care  of  property,  326.  Not  liable  for  rob- 
bery or  accident,  326.  Using  pledge,  327. 
Pledgor  may  sue  wrongdoer  for  conversion, 

327.  Pledgee  may  maintain  replevin,  327. 
Clerk  cannot  pledge  bill  of  lading,  234. 
Factor  cannot  pledge  principal  to  goods,  2  3  7 . 

PLEDGEE :  Who  is.  323. 
PLEDGOR:  Who  is,  323. 
POISON:  Negligent  sale  of,  actionable,  731, 

834.     Giving  to  fowls,  Matthews  v.  Fiestel, 

807. 
POOR:    Penalties  for  benefit  of,   758,   761. 

Support  of   poor,   parents,   children,   &c, 

668,  670. 
POPULAR  ACTION:  What  it  is,  757,  758. 

See  Penalty. 


POSSESSION:  Change  of,  See  Mortgage  of 
chattels.  Landlord  must  give  possession  to 
tenant,  195.  Of  bill,  note  or  check,  evi- 
dence of  title,  407.  Of  order  for  goods, 
evidence  of  sale,  413.  Of  goods  procured 
by  fraud,  489,  504.  Is  essential  to  a  valid 
lien,  366.  Of  chattels,  not  sufficient  to 
authorize  purchase  from  one  who  has  no 
title,  488.  Marking  logs,  may  be  evidence 
of  taking,  489.  Delivery  of  chattels  on 
sales  within  statute  of  frauds,  538,  539, 
540,  541 .  Assignor  retaining,  when  fraudu- 
lent, 650.  In  actions  for  use  and  occupa- 
tion, 717  to  719.  Contract  of  purchase 
gives  no  right  to,  773.  Of  land,  gives 
right  to  require  division  fence,  785.  Re- 
quired to  maintain  trespass  on  lands,  767. 
Possession  sufficient  against  wrongdoer, 
768.  What  not  sufficient  evidence  of,  768. 
Owner  of  land  out  of,  cannot  sue  in  tres- 
pass, 769.  How  proved,  and  when,  by 
deed,  770.  Trustees  of  religious  society, 
771.  In  actions  of  trespass  to  personal 
property,  806.  In  trover-  814.  Of  dog 
that  kills  sheep,  850.  In  actions  of  re- 
plevin, 867,  870. 

POSTMASTER:  Liable  for  detaining  papers, 
818.  Cannot  charge  illegal  rate  of  post- 
'age,  818. 

POUND:  Statutes  relating  to  impounding 
cattle,  &c.,  780  to  783. 

POWER :  How  exercised  by  public  officers, 
693.  When  a  majority  may  act,  693.  When 
thing  out  of  party's  power  to  do,  940, 
941.  Promise  of  marriage  by  a  married 
man,  656.  To  do  an  act  implies  authority 
to  make  it  effectual,  230.  Inability  by 
wrongful  act  of  party  himself,  936.  Sick- 
ness, when  an  excuse,  119.  Thing  impos- 
sible, 933  to  936.  Tiling  illegal,  and  thus 
not  possible,  934, 1028.  Of  justices'  courts, 
37. 

PRACTICE:  See  Custom,  Usage.  See  Tol.  II. 

PREMIUM  NOTES :  See  Insurance. 

PRESCRIPTION:  Effect  of,  as  to  division 
fences,  787. 

PRESUMPTIONS:  Of  innocence  of  crime, 
854,  912.  Or  of  fraud,  854.  As  to  bills 
or  notes,  437.  That  a  stale  debt  is  paid, 
979.  That  party  has  a  legal  license,  930, 
1123.  Of  consideration  from  seal,  85,  113. 
Of  fraud  as  to  chattel  mortgages,  162  to 
168.  That  hirer  has  used  horse  properly, 
330.  As  to  negotiability  of  lost  note,  433. 
That  acceptor  knows  signature  of  drawer, 
423,  431.  That  bankers  know  signatures 
of  customers,  225.  That  consideration  of 
bill  or  note  was  legal  and  sufficient,  437. 
That  possessor  of  note  or  bill  is  owner, 
407.  That  note  was  delivered  before  ma- 
turity, 407.  That  sale  is  for  cash,  487, 
555.  Of  chastity  in  female,  656.  Of  ac- 
ceptance of  marriage  promise,  657.  Of 
damages  from  injuries  to  water  course, 
794.  Against  validity  of  contracts  in  re- 
straint of  trade,  915,  918.  Acts  generally 
presumed  to  be  lawful,  914. 

PRESENTMENT:  See  bills  and  notes.  For 
acceptance,    444,   446.    For  payment,  464 
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PRESENTMENT  —  continued. 
Not  necessary  to  acceptor  of  bill  or  maker 
of  note,  454.     Where  to  present,  454.     To 
whom,  455,  456.     At  what  time,  457,  458. 
Manner  of,  457. 

PRINCIPAL  AND  AGENT:  Nature  of 
agency,  215.  Authority  of  an  agent,  215. 
Principal  entitled  to  benefits  of  his  acts, 
216.  Subject  to  liabilities,  215.  What 
persons  may  be  agents,  215.  May  be  in- 
fant or  married  woman,  215.  General 
agent,  who  is,  215.  Liability  of  principal 
for  his  acts,  215,  216.  Special  agent,  who 
is,  216.  Liability  of  principal  for  his  acts, 
216.  Distinction  between  general  and  spe-. 
cial  agent,  226.  Party  dealing  with,  must 
take  notice  of  extent  of  authority,  216. 
Merchant's  clerk  cannot  sign  notes,  216. 
Nor  agent  of  corporation,  216.  Nor  agent 
for  selling  horse.  216.  Agent,  how  ap- 
pointed, 216.  Ratification  of  his  acts,  216. 
Ratification  of  acts  of  one  assuming  to 
be  agent,  216,  217.  Agency  founded  on 
assent,  217.  Public  officer  executing  pro- 
cess, not  party's  agent,  217.  Printing  no 
tices  of  sale,  principal  not  liable,  217.  Au 
thority  to  sign  notes  at  discretion,  217 
Agent  transcending  authority,  218.  Mar 
ried  women,  infants,  &c,  cannot  appoint, 
218.  t  Married  women  may,  in  some  cases, 
218.     Holding  one  out  to  world  as  agent 

218.  Principal  not  liable  for  faise  state- 
ments of  assumed  agent,  218.  Liable  for 
acts  within  scope  of  authority,  218.  Per- 
mitting agent  to  exceed  authority  with 
knowledge,  renders  liable,  219.  Agent 
submitting  claims  to  arbitrators,  219, 
222.     Silence  as  to  forged  bills  and  notes, 

219.  Agent  for  public  society,  219.  Agent 
for  railroad,  cannot  employ  physician  for 
curing  persons  injured,  220.  Agency  not 
proved  by  repute,  220.  Agency,  when 
inferred,  for  raising  money,  220.  What 
acts  authorize  inference  of  authority,  220. 
Teacher  of  school,  employed  by  one  trus- 
tee, 220.  Instructions  to  agents,  how  they 
affect  strangers,  221.  Unauthorized  act 
must  be  promptly  repudiated,  221.  Rati- 
fication equivalent  to  prior  authority,  221. 
Must  be  with  knowledge,  221,  222.  Rati- 
fying part,  ratifies  all,  222.  Adoption  of 
act,  relates  back  to  act  done,  222.  Cannot 
take  benefit  without  burden,  222.  When 
to  dissent  from  unauthorized  act,  222. 
Must  be  within  reasonable  time,  222. 
What  acts  not  binding,  222.  When  autho- 
rity must  be  under  seal,  222,  223.  Autho- 
rity, how  executed  under  seal,  223.  When 
agent  renders  himself  liable,  223.  Autho- 
rity, how  executed  if  not  under  seal,  223. 
Officer  of  corporation,  when  liable  as  indor- 
ser,  224.  When  not  liable,  224.  Acting 
as  committee  or  as  trustees,  224,  225. 
Authority,  when  strictly  construed,  225. 
Principal  not  bound  by  unauthorized  acts, 
225.  Bank  agent  paying  forged  checks, 
225.  Authority  of  agent  must  be  proved, 
before  principal  chargeable,  226.  Certify- 
ing  check    improperly,   bank   loses,    226. 


PRINCIPAL  AND  AGENT  —  continued. 
Not  so,  if  holder  of  check  has  notice,  22^ 
Discretionary  power  of  agent,  228.  State 
or  county  agents,  228.  Silence  not  always 
a  ratification,  228.  Trustees  of  school  dis- 
trict are  agents,  228.  Sale  without  autho- 
rity, conveys  no  title,  228.  Duties  of  agents, 
228.  To  obey  instructions,  228.  If  he  dis- 
obeys, he  must  bear  consequent  loss,  229. 
Deviation  sometimes  allowed,  229.  When 
to  use  discretion,  229,  230.  Factor  must 
obey  instructions,  229,  230.  Agent,  with 
discretion,  acting  in  good  faith,  not  liable, 

230.  Power  to  do  act,  implies  authority  to 
make  it  effectual,  230.  Power  to  sell  goods, 
authorizes  collection  of  price,  230.  To  set- 
tle accounts,  may  allow  payments,  230. 
Agent  must  be  diligent,  230.  Creditor, 
taking  third  person's  note  for  a  debt,  231. 
Agent  must  possess  skill  and  knowledge, 

231.  If  instructions  vague,  or  none  given,  „ 
agent  may  follow  custom,  or  use  discretion, 
231.  Usage  does  not  excuse  disregard  of 
instructions,  231.  Agent  cannot  delegate 
his  authority,  231,  232.  Especially,  i  if  it 
requires  discretion,  232.  May  be  power  of 
employing  sub-agent,  232.  When  sub- 
agent  may  call  on  principal  for  pay,  232. 
Public  agents,  232.  When  not  liable  per- 
sonally, 232.  When  so  liable,  233.  Fac- 
tors, brokers  and  commission  merchants, 
233.  What  a  factor  is,  233.  What  a 
broker,  233.  What  a  commission  merchant, 
233.  Statute  relating  to,  233.  Sale  by, 
gives  title  to  purchasers,  233.  Not  so  if 
buyer  knows  factor  has  no  title,  233.  Clerk 
cannot  pledge  bill  of  lading,  234.  Factor 
not  liable  for  loss,  when,  234.  May  insure 
goods  consigned  to  him,  234.  Not  bound 
to  do  so  unless  directed,  234.  Must  obey 
instructions,  234.  Not  to  sell  on  credit  if 
directed  to  sell  for  cash,  234.  Not  to  take 
notes  on  sales,  234,  235.  Cannot  allow  set- 
offs against  principal,  235.  Remittance  at 
risk  of  factor,  235.  Is  a  guarantor  of  debts 
on  sales  made  by  him,  235.  His  agreement 
not  within  statute  of  frauds,  235.  Contract 
with  factor  is  contract  with  principal,  235. 
Principal  liable  for  agent's  purchases,  236. 
So  he  may  sue  on  agent's  contract,  236. 
Principal  may  recover  money  improperly 
paid  to  one  who  knew  the  facts,  236.  Agent 
may  insure  property,  236.  Principal  cannot 
enforce  contract  procured  by  fraud  of 
agent,  237.  Factor  cannot  pledge  goods, 
237.  Principal  may  recover  them  of  pledgee, 

237.  Factor  cannot  barter  goods,  237. 
Declarations  and  admissions  of  agents,  237. 
Cannot  act  for  both  himself  and  principal, 

238.  Principal  entitled  to  agents'  skill, 
care  and  diligence,  238.  Agent  not  to  sell 
his  own  goods  to  principal,  238.  Cannot 
sell  for  himself  and  buy  for  another,  238. 
Cannot  buy  for  himself  and  sell  for  another, 
238.  Cannot  be  agent  to  insure  himself, 
238.  One  person  cannot  be  agent  for  both 
buyer  and  seller,  239.  Cannot  be  agent  for 
two  opposite  parties,  239.  Cannot  appear 
as  attorney  for  both  sides,  239.     Cannot 
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PRINCIPAL  AND  AGENT  —  continued. 
bargain  for  both  sides,  239.  Cannot  sell 
and  also  be  buyer,  239.  Rule  same  as  to 
judicial  sales,  239.  Profit  made  principal 
entitled  to  it,  239.  Agent  must  follow 
instructions,  240.  If  no  directions,  to  get 
but  price  on  sale,  240.  Duty  of  agent  to 
account,  240.  To  keep  full  and  accurate 
accounts, -240.  To  report  and  pay  over 
moneys.  240.  Cannot  dispute  principal's 
right  to  the  money,  240.  Not  even  if  paid 
on  illegal  matter,  240.  To  pay  over  in 
reasonable  time,  240.  Factor  not  bound  to 
remit  until  instructed,  240.  No  action  lies 
against  factor  until  demand,  241.  Nor 
until  money  is  due  on  the  sales,  241.  Prin- 
cipal must  show  sales  of  goods  before  factor 
liable  for  amount,  241.  Sale  when  pre- 
sumed, 241.  To  keep  moneys  separately, 
241.  Agent  liable  for  moneys  received, 
241.  If  loss  from  disobeying  orders, 
agent  must  bear  it,  242.  Must  be  demand 
of  attorney  before  action,  242.  Princi- 
pal liable  for  factor's  purchases,  242. 
Commissions  of  factors,  brokers,  &c,  243. 
Statutory  rate  of,  243.  Must  be  employ- 
ment to  entitle  to  commissions,  243.  Must 
be  sale  before  pay  earned,  243.  On  pro- 
curing loans,  no  more  than  statute  fee  re- 
coverable, 243.  Must  show  that  he  is  a 
broker,  243.  No  pay  until  service  per- 
formed, 244.  Negligence  deprives  broker 
of  pay,  244.  So  of  unskillfulness  or  ille- 
gality, 244.  Entitled  to  advances,  244. 
Lien  of  agents,  factors  and  brokers,  244. 
How  it  arises,  244.  Factor  has  lien  for 
general  balance,  244.  Has  a  lien  for  ad- 
vances or  liabilities  incurred,  245.  Lien 
does  not  attach  until  property  separated, 

245.  No  lien  until  acceptance  of  consign- 
ment, 245.  No  lien  if  factor  indebted  to 
consignor,  245.  Duty  of  agent  to  give 
notice  to  principal,  245.  Notice  to  agent 
is  notice  to  principal,  245,  246.  Entries  in 
books  when  notice,  246.  In  partnerships, 
each  member  is  an  agent,  246.  Liability 
of  principal  for  acts  of  agent,  246.  If  act 
within  authority,  principal  liable,  246,  247. 
Principal  to  lose  rather  than  third  person, 

246,  247.  Agent  sends  wrong  dispatch  by 
telegraph,  246.  No  authority  to  overdraw 
principal's  bank  account,  247.  Authority 
in  making  purchases,  247.  Principal  not 
liable  if  opposite  party  knew  that  agent 
exceeded  authority,  248.  Agent's  presumed 
authority  to  warrant  on  sales,  248.  Not 
so  of  a  single  transaction  to  sell  horse,  248. 
Principal  liable  for  agent's  want  of  skill, 
248.  Not  liable  for  willful  trespass,  249. 
Liable  for  act  in  lien  of  duties,  249.  As  to 
transporting  passengers,  249.  Clearing  ice 
or  snow  off  of  roofs,  249.  Frauds  of  agents 
in  sales,  249.  Or  in  procuring  premium 
notes,  250.  In  selling  diseased  sheep, 
260.  But  not  liable  to  penalty  for  un- 
lawful act  of  agent,  250.  Has  no  bene- 
fit from  contract  procured  by  fraud  of 
agent,  250.  Authority  of  agent,  how  ex- 
ercised, 250.     Power  to  several,  in  private 


PRINCIPAL  AND  AGENT  —  continued. 
transaction,  all  must  act,  250.  Publ,° 
authority,  majority  may  act,  250.  All 
must  confer,  or  have  notice  to,  250.  Pay- 
ments to  agent,  if  securities  in  his  hands 
bind  principal,  250.  Otherwise  if  princi- 
pal retains  securities,  251.  Payment  to 
authorized  agent  valid,  251.  Or  to  unautho- 
rized agent,  if  ratified,  251.  To  factor,  251. 
Agent  may  settle  torts  if  authorized,  251. 
Delivery  of  goods  to  agent  is  tc  principal, 
251.  Liability  of  agent  to  principal,  251. 
Good  faith  and  skill  required,  251.  Agent 
authorized  to  present  bill  must  require  ac- 
ceptance, or  give  notice  of  non-acceptance, 

251.  He  is  personally  liable  if  he  neg- 
lects, 251.  Principal  may  ratify,  and  re- 
lieve him,  251.  Taking  one  note  for  sales 
for  several  principals,  251.  Must  deliver 
orders  given  to  him  for  principal,  252. 
Sale  to  agent  on  his  credit  bars  action 
against  principal,  252.  Merely  giving 
agent's  note  no  payment,  252.  Actions  by 
agents  on  their  contracts,  252.  Agent  may 
sue  in  his  own  name,  252.     So  of  factor, 

252.  Principal  may  also  sue  in  his  own 
name,  253.  Compensation  of  agents,  253. 
May  recover  agreed  price,  or  a  reasonable 
sum,  253.  Principal  must  repay  advances 
made,  253.  Must  idemnify  for  damages 
or  costs  incurred   in  course  of  business, 

253.  Or  for  indorsements  for  principal, 
253.  Principal  liable  for  value  of  agent's 
property  used,  254.  Reimbursement  for 
advances  by  agent,  254.  When  factor 
must  rely  on  goods  consigned,  254.  Bro- 
ker employed  to  purchase  stocks,  254.  Li- 
ability of  agent  to  third  persons,  254.  Not 
liable  to  those  who  know  that  he  is  mere 
agent,  254,  255.  Must  disclose  his  agency  to 
avoid  liability,  254,  255.  Must  disclose 
at  time  of  transaction,  255.  Auctioneer 
must  disclose  principal,  or  liable,  255. 
Action  against  agent  on  ground  of  making 
contract  without  authority,  plaintiff  must 
show  want  of  It,  255.  If  principal  is  in- 
fant, lunatic,  Ac,  agent  may  incur  liability, 
255.  So  as  to  corporation  not  legally  or- 
ganized, 255.  May  be  agreement  for  agent's 
liability,  255.  Liable  if  he  agrees  for  per- 
sonal liability,  255.  Or  contracts  so  as  to 
incur  personal  liability,  255.  How  agent 
should  execute  contracts  so  as  to  bind  prin- 
cipal, and  not  himself,  256.  Sealed  con- 
tracts must  purport  to  be  executed  by  the 
principal,  256.  So  as  to  unsealed  written 
contracts,  256.  Signing  note  for  another  as 
agent,  256.  Liable  personally,  if  he  has  no 
authority,  256.  Agent  not  liable  for  money 
paid  over  to  principal,  256.  Otherwise  if 
not  paid  over,  257.  Notice  not  to  pay 
over,  257.  Liability  of  agent  not  dis- 
charged by  agreement  to  arbitrate,  257. 
Bidding  off  property  in  one's  own  name 
estops  him  from  claiming  to  be  agent  of 
another,  257.  Neglect  of  duty  by  agent, 
and  injury  to  third  party,  remedy  is  against 
principal,  258.  Agent  not  liable,  258. 
Termination    of    agents    authority,     258 
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PRINCIPAL  AND  AGENT  —  continued. 
What  operates  to  terminate  it,  258.  Death, 
limitation  of  time,  completion  of  business, 
revocation,  258.  Death  of  agent,  258. 
Revocation,  258.  When  no  power  to  re- 
voke, if  interest,  258.  Notice  to  agent  of 
revocation,  258.  Acts  of  agent  valid  un- 
til notice,  259.  Lunacy  of  principal,  or  his 
death,  259.  Completion  of  duties  and  of 
authority,  259. 

PRINCIPAL  AND  SURETY:  Who  is  a 
surety,  368.  Who  is  capable  of  being 
surety,  368.  Must  be  consideration  for 
contract,  368.  When  to  be  in  writing,  368. 
Surety,  how  discharged,  369.  By  payment, 
tender,  accord,  &c,  or  fraud,  369.  Relation 
of,  arises  upon  contract,  369.  Name  of 
surety  need  not  appear  in  body  of  contract, 
369.  Several  papers,  when  to  be  read  to- 
gether, 369,  310.  Sureties  liable  for  each 
other,  370.  Liabilities  of 'swefc'ss,  370.  Sure- 
ty not  liable  beyond  terms  of  contract,  370. 
May  stand  on  its  very  terms,  370.  Alter- 
ation of  contract  discharges,  370.  So  of 
change  of  agreement  between  principal  and 
creditor,  370.  Notice  of  acceptance  of 
surety,  370,  371.  Notice,  when  not  neces- 
sary, 371.  Sureties  in  indemnity  bonds,  371. 
Object  of  such  bonds,  371.  Indemnity 
against  liability,  371,^72.  Indemnity  by 
reason  of  liability,  371,^372.  Surety  may 
recover  debt  paid,  costs  and  interest,  373. 
Cannot  recover  costs,  unless  he  has  paid 
them,  373.  Cannot  make  costs  unnecessa- 
rily, 373.  Principal  must  defend,  if  he  has 
notice  of  action,  373.  Surety  not  to  con- 
fess judgment,  unless  he  can  show  no  de- 
fense existed,  373.  Discharge  of  sweties, 
373.  Mere  delay  not  a  discharge,  373. 
Delay  after  notice,  and  insolvency,  may  be, 

373.  If  insolvent  when  notice  given,  de- 
lay no  harm,  373.  Delay  no  harm,  un- 
less principal  is  solvent,  374.  Collateral 
securities  do  not  discharge  surety,  374. 
Taking  bill  or  note  with  time,  no  discharge, 

374.  But  agreement  to  extend  time  dis- 
charges, 374.  Taking  bill,  note,  or  check, 
payable  at  future  day,  discharges,  374. 
Award  extending  time,  rule  the  same,  374. 
Extending  time  of  claim  put  in  judgment 
discharges,  375.  So  of  taking  new  note, 
payable  at  future  day,  375.  Usurious  con- 
sideration for  extending  time,  375.  Mere 
promise  to  extend  time  no  discharge,  375. 
Rights  of  swety  against  his  principal,  376. 
Surety  cannot  recover  until  he  has  paid,  376. 
Nor  more  than  he  has  paid,  376.  How  he 
may  pay,  376.  Has  a  right  to  benefit  of 
collateral  securities  held  by  creditor,  376. 
Discharge  of,  releases  surety,  376.  Judg- 
ment and  execution  against  surety  no  pay- 
ment, 376.  Surety  may  pay  just  claim 
without  defense,  376.  Implied  promise  to 
indemnify  surety,  376.  Judgment  not  evi- 
dence of  amount  paid,  376.  Bights  and  lia- 
bilities of  co-sureties,  377.  Liable  to  contri- 
bution, 377.  Adding  word  "surety"  to 
name,  effect  of,  377.  Principle  of  contribu- 
tion, 377.     Releasing  security  given  to  one 


PRINCIPAL  AND  SURETY  —  continued. 
surety  discharges  no  other,  377.  Sureties 
may  interpose  any  defense  principal  could, 
377.  Amount  of  judgment  recoverable 
against  principal,  378.  Money  advanced  at 
request,  378.  Continuing  guaranties,  378. 
Construction  of  guaranty,  378.  When  a 
continuing  guaranty,  378.  When  not,  378. 
Complaint,  when  to  be  special,  378.  Bights 
of  sureties  against  third  persons,  379.  Surety, 
not  bound  by  judgment  against  principal, 
379.  But  will  be  discharged,  if  judement 
in  favor  of  principal,  379.  Surety  may  set 
up  usury  as  defense,  379.  Not  liable  be- 
yond sum  named  in  bond,  379.  Not  bound 
by  fabricated  account  of  principal,  379. 
When  concluded  in  action  on  jail  bond,  379. 
When  bound  to  defend,  if  notice  given,  379. 
Bond  given  after  escape  is  valid,  379.  No- 
tice of  suit,  with  opportunity  to  defend,  380. 
Notice,  to  whom  given,  380.  Notioe,  when 
to  be  given,  380.  Guaranty  of  illegal  act 
is  void,  380.  Nature  of  guaranty  for  infant 
or  married  woman,  380.  Conditional  liabili- 
ties, 381.  Promise  to  pay,  if  not  collectible 
of  principal,  381.  Must  be  attempt  to  col- 
lect before  surety  liable,  381.  Guaranty  of 
collection,  381.  Need  not  follow  principal  • 
out  of  state,  381.  Must  sometimes  take 
attachment,  381.  ■  Must  show  attempt  to 
collect  would  have  been  useless,  381.  Must 
collect  promptly,  or  attempt  to  do  so,  381. 
Forms  of  guaranty  requiring  attempt  to  col- 
lect, 382.  Payment  on  demand,  demand 
necessary,  382.  Construction  of  guaranty, 
382.     Claim  is  assignable,  382. 

PRINTERS:  May  recover  compensation  for 
services,  688.  Not  for  obscene  publica- 
tions, 688,  925.  Nor  for  illegal  work,  688. 
Nor  for  publishing  a  libelous  work,  925. 

PRIVATE :  Trespass  upon  private  grounds, 
803.  Taking  fish  from  private  pond,  804. 
Right  to  lands  exclusive,  762,  766.  Pro- 
perty in  wild  animals,  764,  765.  Nuisance, 
748,  749.  Agreement  between  principal 
and  creditor,  discharges  surety,  375. 

PRIVILEGE :  See  License,  Trespass. 

PROCESS:  Kinds  of,  6,  7.  38.  What  first 
process  against  freeholders,  38.  Not  to  be 
in  blank,  66.  To  be  signed,  66.  May  be 
served  by  deputed  person,  72.  To  be  in 
English,  80.  To  be  in  name  of  people,  80. 
When  to  be  indorsed  for  penalties  755. 
Stamping  without  seal,  80.  When  to  have 
U.  S.  stamp,  1107  to  1109.  Execution  of, 
required  by  law,  737  to  741.  Not  to  be 
issued,  unless  jurisdiction,  738,  740.  False 
return  to,  746  to  748.  Illegal  seizure  un- 
.  der  a  trespass,  808,  867. 

PROCHIEN  AMI:  See  Next  friend,  Guar- 
dian. 

PROMISE :  Breach  of,  see  Marriage.  When 
implied,  82,  83.  None  implied,  when  ex- 
press promise  exists,  83.  Implied  to  pay 
over  money,  when,  708.  Implied  to  pay 
value  of  services  rendered,  679.  Implied 
that  party  has  skill,  336,  684.  Implied  to 
return  money  paid,  698,  700.  Or  to  return 
money  obtained  by  fraud,  710.    When  t» 
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PROMISE  —  continued. 
be  in  writing,  623  to  635.     When  need  not 
be  written,  642  to  644.     By  one  person  for 
benefit  of  another,  107. 

PROMISSORY  NOTE:  See  Bills  and  notes. 

PROPERTY:  Defined  by  the  Code,  35.  Tres- 
pass upon  real  estate,  766.  To  personal 
property,  805.  Conversion  of,  813.  Re- 
covery of  possession  of,  and  replevin,  862. 
.  Sales  of,  464.  Gifts  of,  108  to  111.  When 
it  vests  by  sale  of,  490.  Qualified,  in  wild 
animals,  764,  765.  Title  during  manufac- 
ture of,  333.  Not  changed  by  fraud,  504. 
When  it  does  not  pass  until  payment,  480. 
What  sufficient  to  maintain  trespass,  806. 
Trover,  814.  Replevin,  867.  Mortgage 
of,  136  to  138.  Work  done  on,  by  bailee, 
331  to  338. 

PROTEST:  Form  of,  460,  461.  See  Bills 
and  notes. 

PUIS  DARRIEN  CONTINUANCE:  An- 
swer of,  1032. 

PUBLIC  POLICY:  Contracts  against,  void, 
925  to  928.  In  restraint  of  trade,  915. 
Corrupting  legislation,  920.  Promoting 
prostitution,  923.  Preventing  competition 
at  public  sales,  927.  Interfering  with 
course  of  justice,  928.  To  prevent  litiga- 
tion, 89,  979,  1030. 

PURCHASER:  See  Vendee. 

QUESTION  OP  PACT:  As  to  change  of 
possession  of  mortgaged  property,  165, 
166.  Whether  bill  or  note  received  as 
payment,  408.  Whether  lost  bill  or  note 
was  negotiable,  433.  Whether  delivery  of 
goods  was  absolute  or  conditional,  487. 
Whether  a  warranty  was  intended  on  a 
sale,  519,  520,  521.  Whether  a  given  sale 
is  a  sale  by  sample,  526.  When  goods  sold 
are  to  be  paid  for,  543.  Whether  a  lender 
took  money  usuriously,  564,  565.  Whether 
a  note  is  a  "stock"  or  a  "premium"  note, 
589.  As  to  whom  credit  was  given  on  a 
sale  of  goods,  630.  Whether  a  sale  or 
assignment  was  made  with  a  fraudulent 
intent,  647,  651.  Whether  a  promise  of 
marriage  was  made  or  accepted,  657.  As 
to  authority  of  infant  to  purchase  necessa- 
ries on  parent's  credit,  671'.  Whether 
plaintiff  is  parent  of  child  whose  services 
are  claimed,  672.  Whether  money  was 
paid  or  lent,  696.  Whether  a  representa- 
tion as  to  exemption  from  toll  was  false, 
759.  As  to  questions  of  negligence,  845. 
As  to  knowledge  of  propensity  of  animal, 
847.  Praud  always-  a  question  of  fact, 
854,  855.  Value  of  necessaries  supplied 
to  an  infant,  895.  When  an  alteration  was 
made,  913.     See  Vol.  II,  Questions  of  fact. 

QUESTIONS  OP  LAW:  As  to  frauds  in 
chattel  mortgages,  165,  167.  Sufficiency 
of  notice  of  dishonor,  453.  See  Vol.  II, 
Questions  of  law. 

QUESTIONS  OP  LAW  AND  PACT :  Cannot 
strictly  be  mixed  questions  of,  832.  See 
Vol.  n,  Questions  of  law  and  fact. 

QUESTIONS  OP  TITLE  :  Answer  of  title, 
8,  9.  By  adverse  possession,  15.  Pre- 
sumption of  title,  14. 


QUI  TAM  ACTIONS :  What  are,  757,  758. 
See  Penalty,  Popular  actions. 

QUORUM :  Powers  of  majority  of  directors! 
of  corporation,  271.  A  majority  of  public 
officers,  250.  A  power  to  several  in  a 
private  transaction,  250.  A  majority  of 
arbitrators,  1021,  1022.  Of  a  majority  of 
partners,  298. 

RAILROADS:  Are  common  carriers,  343, 
345.  Delivery  of  goods  by,  354.  Liability 
for  safety  of  passengers,  355.  For  baggage 
of  passengers,  356.  Baggage  to  go  ou 
same  train,  356.  Restricting  liability  by 
notice,  357.  Lien  of,  361.  Liability  for 
injury  to  servants  of,  839,  840.  _  A  grant 
for  road,  gives  right  to  use  engines,  840. 
Liability  for  fires  from  sparks,  841.  Legis- 
lative authority  excuses,  841.  To  keep  up 
cattle  guards  and  fences,  841,  842.  Ex- 
cused from  liability  by  acts  of  party  injured, 
842,  843.  As  to  law  of  road,  844,  845. 
To  keep  ticket  office  open,  838.  Extortion 
in  taking  extra  fare,  838.  Running  over 
cattle  on  track,  834,  835,  837.  Liability 
for  loss  of  goods,  349,  350,  934.  Strike  of 
hands,  no  excuse  for  non-performance,  355. 
See  Bailment,  Carrier. 

RATIFICATION:  Of  acts  of  agent,  221,  636. 
Ratifying  part  ratifies  the  whole,  222.  Re- 
lates back  to  time  of  transaction,  222. 
When  presumed,  222.  Of  fraud  or  tres- 
pass, 809.  Must  be  with  knowledge,  809. 
Ratification  when  to  be  under  seal,  222, 
636.     When  it  may  be  by  parol,  223. 

REAL  PROPERTY :  Defined  by  Code,  35. 

REASONABLE  DILIGENCE:  See  Diligence. 

RECEIPT :  Difference  between  a  receipt  and 
a  release,  1010.  On  settlement  of  disputed 
claim,  conclusive,  1040.  When  it  cannot 
be  varied  by  parol,  1040.  When  not  a  dis- 
charge, 1041.  Not  equivalent  to  payment 
of  a  debt,  1064.  For  more  than  $20,  must 
be  stamped,  1102.  Bill  of  lading  a  mere 
receipt,  353. 

RECEIPTOR:  Nature  of  his  agreement,  367. 
Bond  to  redeliver  goods,  367.  Cannot  de- 
fend on  ground  that  levy  was  excessive, 

367.  Replevin  lies  by  the  officer,  367. 
Estopped  from  claiming  title  to  goods,  367. 
Goods  delivered  to,  by  collector,  368. 
Agreement  need  not  be  in  writing,  368. 
No  action  lies  against,  until  demand,  312, 

368.  Not  liable,  except  for  gross  negli- 
gence, 312.     May  maintain  replevin,  868. 

RECEIVER:  May  repudiate  fraudulent  sale, 
652. 

RECOGNIZANCE:  Death  of  principal  dis- 
charges surety,  933.  So  of  his  confine- 
ment in  prison,  935. 

RECORDING :  See  Chattel  mortgages.  Gen- 
eral assignment,  653.  Conveyance  of  stand- 
ing timber  need  not  be  recorded,  642. 
Cannot  record  instrument,  until  properly 
stamped,  1090,  1105. 

RECOUPMENT:  What  it  is,  958.  Must 
arise  out  of  claim  sued  on,  958.  Differs 
from  counterclaim,  958.  Amount  of  dam- 
ages allowable,  958.  For  non-delivery  of 
goods  in  time,  958.     For  wood  burned  or 
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warranty  against,  959.  For  not  perform- 
ing services,  959.  For  damages  for  loss 
by  useless  horse,  959.  Articles  not  able 
to  bear  inspection,  959.  Breach  of  war- 
ranty, 959.  Warranty  on  sale  of  goods, 
959.     May  retain  goods,  and  still  recoup, 

959.  May  recoup  entire  damages  out  of 
claim  sued  ou,  959.     Damages  for  fraud, 

960.  Fraud  in  sale,  may  retain  goods  and 
recoup,  960.  Sale  of  real  or  personal  pro- 
perty, 960.  Negligence,  a  subject  for,  960. 
So  of  want  of  skill,  960.  Must  arise  out 
of  contract  sued  on,  960.  Landlord  and 
tenant,  960.     Tenant  may  recoup  damages, 

960,  961.  Amount  recoverable,  961.  Tres- 
pass not  recouped  in  action  for  rent,  961. 
Nor  tortious  act  of  landlord  or  servants, 

961.  May  recoup  damages  for  fraud  iu 
making  lease,  961.  Who  may  recoup,  961. 
Original  parties  may,  961.  Not  against  in- 
fants, 961.  May  by  and  against  assignees, 
961,  962.  Allowed,  whether  agreement 
written  or  oral,  962.  Or  under  seal  or  not 
under  seal,  962.  Whether  damages  liqui- 
dated or  unliquidated,  962.  Delay  does 
not  defeat  the  defense,  962.  When  not 
allowed  to  sureties,  962.  Mere  surety  can- 
not set  up  the  defense,  962.  The  defense, 
is  setting  off  one  claim  against  another,  962. 
An  accommodation  iDdorser  cannot  set  up 
defense,  962.  Not  a  surety  tor  a  tenant, 
963.  Actions  for  torts,  963.  The  defense 
not  available,  963.  For  diverting  water, 
not  allowed,  963.     Nor  tort   against  tort, 

963.  Nor  claim  on  contract  in  action  for 
tort,  963.  But  negligence  may  be  some- 
times allowed,  963.  So  of  deceit  in  work- 
ing up  gold,  964.  Election  to  recoup,  964. 
Used  in  abatement  or  reduction  alone,  964. 
Cannot  have  balance  certified  in  favor  of 
recouping  party,  964.  May  recoup  or 
maintain  separate  action,  964.  Sometimes 
otherwise,  964.     Defense  must  be  pleaded, 

964.  Pendency  of  an  other  action,  965.  No 
bar  to  recoupment,  965.  But  former  re- 
covery would  be,  965.  Damages,  965. 
Such  as  necessarily  arise,  but  not  profits, 

965.  By  tenant  on  refusal  of  landlord  to 
deliver  possession,  965.  For  defective 
machinery  in  steamboat,  965.  Landlord 
refusing  to  repair,  as  agreed,  965.  For  not 
completing  building  in  time,  965. 

REDEMPTION:  See  Pledge. 

REFUSAL :  To  perform  contract,  forfeits  pay, 
118,  119,  17.6  to  187.  By  innkeeper,  to  re- 
ceive guest;  339.  To  deposit  valuables  in 
safe,  341.  By  a  carrier,  to  carry  goods, 
345.  By  consignee,  to  receive  goods,  353. 
By  creditor  to  collect  demand,  on  request 
of  surety,  373.  Refusal  to  return  bill, 
deemed  an  acceptance,  446.  To  accept 
bill,  duty  of  holder,  449.  To  pay  biU  or 
note  when  due,  460.  By  husband,  to  pro- 
vide wife  necessaries,  663  to  667.  By  pa- 
rent, to  furnish  child,  669  to  671.  By 
vendee,  to  accept  and  pay  for  goods,  675. 
By  vendor,  to  deliver  them,  676.  To  pay  over 
money  justly  due,  708.     To  pay  money  lost 


REFUSAL  —  continued. 
on  a  bet,  713,  714.  To  execute  legal  pro- 
cess, 737.  To  make  division  fences,  777, 
778.  To  deliver  goods,  when  not  a  con- 
version, 827,  829,  830,  831.  To  permit 
performance  of  a  contract,  939.  To  sub- 
mit claim  to  new  arbitrators,  1032. 

RELATION:  Cannot  be  trespass  by,  809. 
Of  act  ratified,  222. 

RELATIONSHIP :  Disqualifies  judge  or  jus- 
tice's. So  of  jurors,  51.  See  Parent  and 
child,  Husband  and  wife. 

RELEASE:  What  it  is,  1003.  Must  be  un- 
der seal,  1004.  Language  of,'  1004.  Seal 
presumes  consideration,  1004.  Not  sealed, 
and  no  consideration,  void,  1 004.  Unsealed 
promise  "to  exonerate,"  is  void,  1004. 
Under  seal,  is  valid  and  binding,  1004. 
Upon  what  release  operates,  1004.  Upon 
nothing  but  present  rights,  1004.  May 
release  right  to  take  effect  in  future,  1004. 
Releasing  debt  discharges  mortgage,  1004. 
Of  all  claims  or  demand  is  most  extensive, 

1004.  What  discharged  by,  1005.  No 
discharge  of  demand  not  due,  1005.  But 
usually  discharges  all  matters  before  date 
of  release,   1005.     Construction  of  release, 

1005.  Construed  against  releasor,  1005. 
General  words  qualified  by  recitals,  1005. 
Limited  to  matters  contemplated  by  parties, 

1005.  Not  applied  to  matters  of  which 
releasor  was  ignorant,  1005.  Construed 
from  face  of  instrument,  1005.  Not  varied 
by  parol  evidence,  1005.  May  be  reformed 
in  equity,  1005.  Who  may  execute,  1005. 
Must  show  authority,  if  by  agent,  1006 
Does  not  affect  demand  previously  assigned 

1006.  By  one  of  several  creditors,  1006. 
By  one  partner,  1006.  When  it  does  not 
bind  all  of  the  partners,  1006.  By  one 
tenant  in  common  of  land,  1006.  By  a 
nominal  plaintiff,  1006.  Release  of  one  of 
several  parties,  1006.  Release  of  one  joint 
covenantor,    1007.     Of  one  joint  debtor, 

1007.  Delivery  of,  by  agent  without 
authority,  1007.  Of  separate  parcels  of 
land  on  partition,  1007.  Agreement  tc 
release,  not  a  release,  1007.  Covenant  not 
to  sue,  1007.     Of  one  of  several  indorsers, 

1007.  1008.     Of    acceptor  of    bill,    1007, 

1008.  Of  one  of  several  wrongdoers,  1008 
Release  when  implied  by  law,  1008.  Cove 
nant  not  to  sue,  1008.  Operates  as  a  re- 
lease, 1008.  Otherwise  of  a  promise  not 
to  sue  for  a  limited  term,  1008.  Remedy 
is  for  breach  of  covenant,  1009.  Agree- 
ment not  to  sue,  must  be  interposed  as  a 
defense  to  action,  or  remedy  lost,  1009. 
Covenant  not  to  sue  one  of  several  debtors, 

1009.  Release  of  one  joint  debtor  under 
statute,  1009.  Unless  statute  observed, 
discharges  all,  1009.  Effect-and  conclusive- 
ness of  release,  1009.  May  extend  to  a 
part  of  a  debt,  1009.  May  release  one  of 
several  debtors,  1009.  General  terms  con- 
trolled by  recital,  1010.  Exceptions  can- 
not be  proved  by  parol,  1010.  Not  affected 
because  object  of  not  attained,  1010.  Causs 
of  action  not  discharged,  unless  by  n 
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RELEASE  —continued, 
be.,  1010.  Difference  between  release  and 
receipt,  1010.  Consideration  not  open  to 
explanation,  1010.  Nor  parol  evidence  to 
contradict,  1010.  General  release  of  all 
claims  or  demands  bars  all  matters  to  date, 
1011.  Meaning  of  word  "due,"  1011. 
Relates  only  to  existing  causes  of  action, 
1011. 

REMEDY:  Remedies  how  divided,  1.  Statute 
gives  aright,  law  gives  remedy,  129.  Where 
a  right,  generally  a  remedy,  766.  May 
sometimes  be  attained  without  action,  153, 
764.  When  not  allowed,  liability  for  in- 
jury, 754. 

REMOVAL :  Of  manure  by  tenant,  195,  196. 
Damages  of  tenant  in  removing,  210.  Of 
fixtures  by  tenant,  605,  606.  Refusal  to 
give  possession  to  tenant,  and  damages  for 
expenses  in  removing,  195.  When  removal 
of  tenant  by  summary  proceedings  does  not 
bar  action  for  rent,  210.  Of  things  sold  by 
bill  of  sale,  163.  Or  at  auction,  152.  Of 
division  or  other  fences,  778.  Of  tree 
standing  in  line  fence,  763,  Of  bees  in  a 
tree,  765.  Of  gates  on  plank  roads,  104. 
Of  property  by  one  tenant  in  common,  820. 
Removal  from  state  as  to  statute  of  limita- 
tions, 983.  Of  United  States  stamps  for 
fraudulent  purposes,  1091.  Of  goods  from 
county  with  intent  to  defraud  creditors,  75. 
Of  goods  attached,  how  prevented,  42. 

REMITTING:  Damages  may  be  remitted,  56. 

RENOUNCING:  Party  may  renounce  bene- 
fit conferred  by  law,  136,  842. 

RENT :  See  Landlord  and  tenant,  Lease,  Use 
and  occupation. 

REPAIRS :  See  Landlord  and  tenant. 

REPLEVIN :  Jurisdiction  in  actions  of,  6,  7, 
8.  Qualifications  of  bail,  24.  Property, 
how  taken  and  kept,  7,  24.  Service  of  re- 
plevin process,  7.  Claim  of  property  by 
third  persons,  7,  24.  Nature  of  the  actum, 
862.  Statutes  relating  to,  863  to  866. 
Where  the  action  lies,  866.  Possession  and 
equitable  interest  sufficient,  867.  Lies,  by 
vendor,  against  fraudulent  purchaser,  867. 
For  property  sold  conditionally,  867.  By  a 
person  having  a  valid  lien,  867.  Against 
officer  who  illegally  levies,  867,  868.  Actual 
possession  not  necessary,  867,  868.  Against 
officer  for  taking  wrong  property,  867,  868. 
Receiptor  may  maintain  action,  868.  So 
may  mortgagee   of  chattels,  after  default, 

868.  Plaintiff  must  have  legal  title  or  pos- 
session, 868.  Possession  of  owner's  agent 
sufficient,  868.  When,  by  one  of  several 
joint  owners,  868.  Chattels  leased,  no 
action  until  expiration  of  term,  868. 
Plaintiff  must  have  legal  title,  or  special 
property,  with  right  of  possession,  869. 
Lies  against  sheriff  for  taking  goods  from 
owner's  servant,  869.  If  action  is  for 
taking,  plaintiff  must  show  possession  or 
right  to  at  time  of  taking/ 869.  Goods 
levied  on  before  forfeiture   of   mortgage, 

869.  Mortgagor  may  maintain  action,  869. 
Purchaser  under  foreclosure  may  maintain, 

870.  Replevin  generally  Ues    if    trespass 


RUPLEVIN- 
would,  870.  Mortgagee's  title  after  default 
sufficient,  870.  Proof  of  prior  purchase, 
870.  Action  will  not  generally  lie  unless 
trespass  would,  870.  Not  until  demand  of 
innocent  purchaser,  870.  Must  show  inno- 
cent purchase,  870.  If  taking  wrongful, 
no  demand  necessary,  870.  But  if  not 
wrongful,  demand  must  be  made,  871.  For 
what  property,  871.  Goods  and  chattels  in 
custody  of  the  law,  871.  Such  chattels 
cannot  be  replevied,  871.  Does  not  lie  by 
defendant  in  execution  against  officer,  871. 
But  true  owner  may  replevy  goods  wrong- 
fully taken  on  execution  against  another 
person,  871.  Property  taken  by  virtue  of  a 
tax,  fine,  assessment  or  execution,  871.  Does 
not  lie  against  depository  of  constable,  872. 
Unless  goods  were  exempt,  872.  Nor  does 
it  lie  for  property  taken  on  warrant  for 
collection  of  military  fine,  872.  Nor  against 
town  collector.  872.  But  trespass  or  trover 
will  lie  against  them,  872.  True  owner 
may  sometimes  maintain  against  collector, 

872.  Action  lies  in  favor  of  true  owner 
against  officer  who  lovies  on  goods  on 
execution  against  another  person,  873. 
Action  lies  if  judgment  or  process  void,  873. 
Otherwise  if  merely  irregular,  873.  Ob- 
ject of  law  as  to  property  taken  on  tax, 
&c,  873.     When,  the  action  does  not  lie, 

873.  Plaintiff  must  have  right  of  recove- 
ry at  time  of  commencing  action,  873. 
When  it  does  not  lie  against  receiptor,  873. 
Does  not  lie  in  favor  of  defendant  in  re- 
plevin action,  873,  874.  Nor  for  crops  by 
party  disseized  of  lands,  874.  Nor  by  one 
partner  against  another,  874.  Nor  one 
tenant  in  common  against  another,  874. 
Nor  against  bailee  of  one  tenant,  874. 
Nor  by  purchaser  until  notice  and  demand, 

874.  Lies  for  wrongful  detention,  even  if 
taking  lawful,  874.  Goods  held  by  lien  of 
third  person  bars  action,  874.  Title  in 
third  person  a  good  defense,  875.  Title  is 
in  issue,  875.  Equitable  title  when  suffi- 
cient, 875.  Demand  not  necessary  if  taking 
wrongful,  875.     Otherwise  if  taking  lawful, 

875.  Or  if  party  came  innocently  in  pos- 
session, 875.  Action  Ues,  though  property 
has  been  disposed  of,  875,  876.  Con- 
structive possession  by  defendant  sufficient 
to  sustain  action,  876.  Or  if  property 
wrongfully  disposed  of,  876.  Offer  to  re- 
store before  suit  bars  action,  876.  Bona  fide 
purchaser  must  be  demand,  876.  Damages 
recoverable,  876.  Damages  where  plaintiff's 
interest  limited,  877.  Special  property, 
may  recover  full  value  of  wrongdoer,  877. 
Constable  with  levy  may  maintain  action 
and  may  recover  amount  of  execution  and 
costs,  877.  Lien  no  defense  unless  valid, 
877.  Form  of  judgment,  87T.  Judgment 
in  favor  of  defendant,  878.  Judgment  in 
favor  of  plaintiff,  878.  Defendant  may 
waive  return  and  take  judgment  for'  value 
of  property,  878.  If  plaintiff  nonsuited 
judgment  to  be  entered  for  return  to  de- 
fendant, 878.     When  action  lies  in  favor 
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of  officers  with  levy,  739.  Replevin  pro- 
cess protects  officer  executing  it,  741. 
When  pledgor  may  maintain  action  if 
pledgee  refuses  delivery  on  payment  or 
tender,  325.  When  pledgee  may  maintain, 
327.  By  officer  against  receiptor,  367. 
By  mortgagee  of  chattels  after  forfeiture, 
143.  By  factor  or  commission  merchant, 
235.  Against  vendee  obtaining  goods 
without  payment,  by  fraud,  510,  511.  See 
vol.  II,  Replevin. 

REQUEST:  When  a  consideration,  98,  104. 
Contract  to  be  performed  on,  177.  Money 
paid  without  request  not  recoverable,  701. 
When  request  sufficient,  700.  Services 
rendered  on,  689.  To  accept  goods  bar- 
gained and  sold,  676.  To  deliver  goods 
purchased,  676.  Before  suing  for  breach 
of  promise,  657. 

RESCINDING:  Rescinding  contracts  of  sale, 
509.  Fraud,  a  ground  for,  509,  511,  854. 
Rescission  restores  parties  to  former  rights, 

509.  Recovery  of  money  paid,  509.  When 
restoration  of  property  excused,  509.  Con- 
dition to  accept  new  article  in  exchange, 

510.  Neglect  of  purchaser  to  take  and  pay 
for  goods,  510.  Resale  on  rescinding  must 
be  on  due  notice,  510.  Mode  of  resale,  510. 
Goods  obtained  by  fraud,  510  Vendee  may 
treat  sale  as  valid,  510.  Fraud  entitles 
party  to  rescind  and  sue  at  once,  511. 
Breach  of  warranty  no  ground  for  rescind- 
ing, 511.  Must  be  fraud  or  agreement  for 
return,  511.  Must  rescind  promptly  on 
discovery  of  fraud,- 512.  Must  return  pro- 
perty or  thing  received,  512.  Must  restore 
party  to  former  condition,  512,  513.  Rule 
as  to  sales  of  real  estate,  513.  What  ex- 
cuses return  of  property,  513,  514.  Need 
not  return  worthless  note  of  vendee,  514. 
Otherwise  as  to  note  of  third  person,  514, 
515.  Tender  of  note  to  assignee  of  fraudu- 
lent vendee,  515.  Infant  must  restore  thing 
received,  515.  Returning  worthless  patent 
right,  515.  Rescission  must  be  entire,  515. 
Cannot  be  rescinded  in  part,  and  affirmed 
as  to  the  residue,  515.  Cannot  retain  any 
benefit,  and  still  rescind,  516.  Cannot  re- 
tain some  articles  and  return  others,  516. 
Nor  retain  part,  and  recover  damages  as  to 
balance,  516.  Returning  property  and  con- 
cealing injury  done  to  it,  516.  Must  be  se- 
cret injury,  516.  May  rescind  for  fraud,  or 
may  elect  to  ratify  and  then  recover  dama- 
ges for  the  fraud,  516.  So  of  a  case  of 
warranty ;  with  right  to  return  articles,  may 
affirm  sale  and  sue  for  breach,  516.  May 
recover,  although  property  sold,  517.  Need 
not  return  goods,  unless  sale  rescinded,  517. 
If  vendor  rescinds  sale  for  fraud,  he  cannot 
sue  vendee  for  price,  517.  If  fraud  ratified 
with  knowledge,  contract  cannot  subse- 
quently be  rescinded,  857,  858.  See  In- 
fancy, Disaffirmance,  Arbitrament,  &c,  Revo- 
cation. 

RESIDENCE,  RESIDENT :  Process  relating 
to,  38,  39.  Leaving  county  of,  when  ground 
for  attachment    41.     Removing    property 


RESIDENCE,  RESIDENT— continued. 
from  county  of,  75.     How  it  affects  place 
of  trial,  23.     Of  jurors,  52.     Of  child  with 
parent,   669,    673.     Of  daughter  seduced, 
674. 
RESTAURANT:    Is  not  an  inn,   339.     See 

Bailment,  Inns. 
RETAINER :  Attorney  must  show  before  he 

can  recover  fees  for  services,  683,  684. 
RESTRAINT:     As    to    restraint   of   trade, 
see  Illegality.     Of  person,  see  Duress,  Mar- 
riage. 
RETURN :  See  False  retwn.     To  summons, 
39,  76.     To  warrant,  40.     To  attachment, 
42,76.     To  replevin  process,  7.     Of  venire, 
52.     Of  execution,  59,  61.     Of  commission 
to  take  testimony,  68.  Of  justice  on  appeal, 
29.     Of  process  to  commence  action,  44. 
Of  property  sold  on  sale  or  return,  479. 
Of  property  on  rescinding,sale,  512  to  517. 
Of  goods  by  receiptor,  313,  367.     Of  article 
borrowed,  321.     Of  manufactures  for  sale 
to  be  repaid  in  kind,   321.     Of   pledged 
articles,   324.      Of   surplus   after  sale  of 
pledge,    328.      Returning  hired  property, 
329.     Of  defendant  after  an  escape,  744, 
746.     Of  diverted  water  into  stream,  793, 
794.     Of  property  taken  by  trespass  goes 
in  mitigation  of  damages,  810.     Of  party 
to  state  after  absence,  984. 
REWARD :  Action  to  recover,  104,  105. 
RIGHT  OF  ACTION:  When  it  accrues,  980. 
When  it  is  barred,  980  to  987.     When  re- 
vived, 988  to  1003.     How  released,  1004. 
How  extinguished  by  accord  and  satisfac- 
tion, 1036  to  1042.     Is  assignable,  91  to  96. 
When  not  assignable,  96.     Transfer  subject 
to  equities,  93. 
RIVERS:  Penalties  for  offenses  committed 
on,  755.     Rights  of  owners  of  lands  adjoin- 
ing, 793.    Corrupting  waters  of,  797.   Build- 
ing dams  on  certain  rivers,  802. 
ROADS :  Law  relating  to,  843 ;  and  see  Law 
of  road.     Consent  to  lay  out,  643.     Agree- 
ments relating  to,  643.     Cattle  in,  778  to 
780;  and  see  Cattle,  Highways. 
SANITY :  See  Lunacy. 
SALE  :    What  a  sale  is,  464.     Difference  be- 
tween sale  and  exchange,  464.     Must  be  an 
intention  to  change  title,  464.     What  is  a 
sale  instead  of  a  bailment,  465.     What  is 
a  bailment  instead  of  a  sale,  466.     Ale  sold 
and  barrels  to  be  returned,  466.     Letting 
sheep  to  be  returned,  466.     Letting  sheep 
with   a  right   of   returning    others,   466. 
Grinding  wheat  into  flour,  466.     Manufac- 
turing raw  material,  466.     Receiving  goods 
to  sell,  466.    Sales  in  gross,  467.    Requisites 
of  a  valid  sale,  468.     Must  be  parties,  object 
of  sale,  price,  and  consent  of  parties,  468. 
Must  be   capacity  to   contract,   468.     No 
contract  if  no  assent,   468.     Express  or 
implied  contracts  of,  468.     Vendor  must 
prove  sale  before  he  can  recover,  468.    May 
be  sale  by  agent,  and  principal  is  liable, 
469.     Must  be  subject  matter  of  sale,  469. 
If  subject  non-existent,  contract  void,  469. 
If  substantial  portion  destroyed,  or  non- 
existent, 469.     Neither  party  bound  *■»  ao- 
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SALE  —  continued. 
eept  part  performance,  469.  Rescinding  in 
such  cases,  469.  Contract  for  future  de- 
livery, destruction  does  not  invalidate  sale, 
470.  Otherwise  as  to  supposed  existent 
property,  470.  If  partly  destroyed,  pur- 
chaser may  claim  by  paying  full  price,  470. 
What  property  a  subject  of  sale,  470.  May 
be  valid  contract  of  sale,  although  title  does  not 
pass,  470.  Sale  with  promise  of  future  de- 
livery, 470.  If  title  not  to  pass  before 
delivery,  loss  falls  on  vendor,  471.  Sale 
valid,  though  vendor  has  not  property  at 
the  time  of  contract  of  sale.  471.  Wager 
contracts,  471.  Price  is  essential  part  of 
contract,  471.  Maybe  agreed  on,  or  left 
for  court  or  jury,  471.  Or  to  third  person, 
«•  to  market  value,  471.  Vendor  retaking 
oy  replevin,  rescinds  sale,  and  cannot  re- 
cover price  of  vendee,  472.  If  goods  ac- 
cepted, price  must  be  paid,  although  origi- 
nal agreement  void  by  statute  of  frauds, 
472.  So  of  partial  delivery  and  acceptance, 
472.  Refusal  to  perform  fully,  bars  ven- 
dor's action  for  the  part  delivered,  472. 
Sale  may  be  absolute  or  conditional,  472. 
If  absolute,  title  passes  if  executed,  472. 
If  conditional,  title  does  not  pass  until  con- 
dition performed,  472.  Rights  of  parties, 
how  affected  by  change  of  title,  472,  473. 
Title  does  not  pass  in  articles  to  be  manu- 
factured, 47.3.  May  pass  at  once,  if  pro- 
perty in,  existence,  473.  Where  there  is 
intent  to  pass  title,  it  will  pass,  473.  Intent 
to  be  gathered  from  entire  instrument,  473. 
"  Sold  "  may  mean  "  contracted  to  sell,"  473. 
Contracts  for  future  delivery  of  goods  to  be 
manufactured  or  to  arrive  by  vessel,  474. 
Neither  party  bound  to  accept  or  to  perform 
1  part  performance,  474.  Acceptance  of  or- 
ler  drawn  for  goods,  does  not  pass  title,  475. 
Option  as  to  quantity  to  be  delivered,  475. 
Agreement  to  accept  note  does  not  require 
acceptance  of  note  of  insolvent,  475. 
Whether  sale  was  absolute  or  conditional 
a'question  of  fact,  476.  So  whether  it  was 
executed  or  executory,  476.  Sale  and 
delivery  when  to  be  simultaneous,  476. 
On  sale  for  cash  must  be  payment  before 
goods  can  be  taken  or  recovered,  47  6.  If 
aot  paid  in  reasonable  time  vendor  may  re- 
sell, 476.  Delivery  which  entitles  bona  fide 
holder  to  retain  goods,  476.  What  is  a  sale 
"or  cash,  477.  Presumed  to  be  for  cash, 
477.  Cash  payment  may  be  waived,  477. 
[f  cash  riot  paid  as  agreed,  vendor  liable 
for  breach  of  contract,  477.  Dishonored 
check  no  payment,  477.  Vendor  need  not 
part  with  goods  till  paid,  477.  Presumed 
to  be  payment  on  delivery,  477.  When 
vendor  loses  in  case  of  fire,  477.  When 
cash  payment  waived,  478.  Rule  when 
'  satisfactory"  note  to  be  given,  478.  Mere 
.■eceipt  of  goods  by  vendee  does  not  divest 
vendor  of  title,  479.  But  condition  of  pay- 
ment may  be  waived  by  delivery,  479. 
Intent  a  question  of  fact,  479.  Sale  or 
return,  479  What  such  a  contract  is,  479. 
Title  passes  to  purchaser  with  right  to  re- 


SALE  —  continued. 
invest  it  in  vendor,  479.  Risk  is  wJfli 
purchaser,  ,479.  Contract  common  to  all 
classes,  480.  Retaining  part  of  the  goods, 
480.  Conditional  sales,  480.  Contract  that 
no  title  is  to  pass  until  payment,  480.  It 
is  valid  contract  and  enforced,  480.  Vendee 
cannot  transfer  title  to  assignee,  480.  Re- 
plevin lies  by  vendor  against  assignee,  480, 
Illustrations  of  conditional  sales,  481,  482. 
Creditor  of  vendee  gets  no  title  until  pay- 
ment, 482.  Jf  payment  not  made  at  time, 
vendor  may  retake  goods,  482,  483.  Agree- 
ment valid  though  merely  verbal,  483. 
Tender  by  vendee,  even  after  time,  prevents 
vendor  from  retaking  property,  483.  When 
holder  gets  no  title  to  goods  for  advances 
on  bill  of  lading,  483.  Vendor  preferred 
to  execution  creditor  of  vendee,  484.  Trans- 
fer of  possession  sometimes  permits  credit- 
ors of  vendee  to  seize  goods,  484.  Fur- 
nishing liquors  to  unlicensed  grocery,  484. 
Delivering  goods  with  intent  that  they  may 
be  sold,  484.  When  bona  fide  purchaser 
may  hold  goods  purchased  on  condition, 
485,  486.  When  vendor  must  give  notice 
of  his  title,  486.  When  vendee  has  notice 
of  it,  486.  Vendor  may  resume  possession 
if  not  paid,  486.  May  maintain  replevin 
against  creditor  of  vendee  who  has  pro- 
perty, 486,  487.  Delivery  without  payment 
on  cash  sale  waives  condition,  487.  Dif- 
fers from  sale  on  condition  that  title  is 
not  to  pass  until  payment,  487.  Must 
take  lien  if  he  wishes  one,  487.  Sale 
of  stolen  property,  does  not  carry  title, 
488.  Even  bona  fide  purchaser  gets  no 
title,  488.  Mere  transfer  of  possession  is 
not  enough  to  authorize  belief  that  posses- 
sor is  owner,  488.  No  one  can  transfer 
more  than  his  own  title,  488.  The  excep- 
tions relate  to  negotiable  paper,  &c,  488. 
Sale  procured  by  fraud  carries  no  title  to 
vendor,  489.  But  purchaser  from  such 
vendee  may  get  title,  489.  Title  does  not 
pass  until  separation  by  counting,  weighing, 
measuring,  and  the  like,  489.  Marking 
bags  an  equivocal  act,  489.  When  title 
passes  by  contract  of  sale,  490.  Title  may 
pass  without  actual  delivery,  490.  If 
capable  of  identification,  sale  may  trans- 
fer title,  490.  If  title  passes,  vendee  bears 
loss  by  fire,  490.  Agreement  for  subse- 
quent delivery  does  not  affect  question  of 
title,  490.  Sale  of  grain  in  mass,  and 
receipting  it  as  in  store,  passes  title,  491. 
Otherwise  in  some  cases  differing  in  facts, 
491.  Sale  of  a  part  of  a  kiln  of  bricks, 
491.  Sale  of  hay  by  collector,  without 
separation,  no  title  passes  to  vendee,  491. 
Sale  by  constable,  without  identifying  arti- 
cles sold,  but  to  be  selected  by  purchaser, 
sale  void,  492.  Sale  of  board  to  be  made 
from  specified  logs,  valid,  492.  Sale  of 
laths,  what  sufficient  to  pass  title,  492. 
If  goods  not  delivered,  cannot  be  attached 
by  creditor  of  vendee,  492,  493.  Delivery 
to  carrier  is  sufficient  to  pass  title,  493. 
Refusal  of  vendee  to  accept  articles,  493. 
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SALE  — continued. 
Duty  of  vendor  to  deliver,  493.     Delivery 
apparently  absolute,  must  be  shown  to  be 
conditional,  if  vendor  claims  it  to  be  such, 

493.  Time  of  delivery  or  payment,  493, 

494.  Sale  of  goods  to  arrive  in  future,  494. 
Vendor  need  not  deliver  part,  494.  Dam- 
ages for  non-delivery,  494.  When  vendor 
must  show  tender  of  goods,  494.  Part 
delivery  not  sufficient,  494.  Delay  in  de- 
livery, effect  of,  495.  Duty  of  purchaser 
of  goods  to  arrive,  on  notice  of  arrival,  495. 
Time  of  delivery  may  be  left  optional,  495. 
So  of  the  place,  495.  Who  bears  loss 
before  delivery,  495.  When  notice  of  de- 
livery essential  to  pass  title,  495.  Goods 
and  chattels  where  to  be  delivered,  496. 
What  quantity  to  deliver,  497.  Must  be  a 
compliance  with  the  order  for  the  goods, 

497,  498.  Must  be  delivery  of  entire  quan- 
tity in  time,  if  special  contract,  498.  No 
recovery  allowed  until  full  performance, 

498.  Exceptions  to  general  rule,  498. 
When  vendor  has  option  as  to  quantity, 
498.  Must  exercise  option  within  .time 
limited,  498,  499.  Acceptance  may  be 
waiver,  499.  But  must  be  clear  proof  of 
it,  499.  Agreement  to  deliver  in  "mer- 
chantable order,"  499.  Executory  sales  for 
future  delivery  implies  merchantable  qual- 
ity, 499.  Inferior  article  may  be  accepted, 
600.  If  accepted,  no  reduction  in  price,  500. 
Must  reject  inferior  article,  or  pay  full  price, 

500.  No  increase  of  price  if  superior  ar- 
ticle delivered,  500.  Delivery  of  property 
sold,  500.  Actual  delivery  not  always  pos- 
sible, 500.  Delivery  sometimes  not  essen- 
tial, 500.  Custom  as  to  delivery,  500.  Or- 
der for,  on  person  in  charge  of  property, 

501.  Bill  of  sale  of  goods  in  hands  of 
vendee,  501.  Giving  receipt  as  holding  for 
vendee,  501.  Delivery  of  key  of  ware- 
house, 501.     Tender  of  delivery  under  ex- 

•*""  ecutory  contract,  501,  502.  Manual  deliv- 
ery maybe  dispensed  with,  501.  Transfer 
by  delivery  orders,  501.  Tender  of  per- 
mit, 502.  Purchase  and  possession  of 
lands  includes  ponderous  articles  bought, 

502.  Whether  sale  complete  a  question  of 
fact,  502.  Sale  of  articles  to  -be  manufac- 
tured, 502.  Title  does  not  pass  till  delivery 
and  acceptance,  502.  Thing  must  exist 
and  be  indentified,  502.     No  title  passes 

\  until  completion  of  article,  503.  Payment 
^  as  the  work  progresses  does  not  change  the 
rule,  503.  Materials  for  house,  no  title 
passes  until  affixed,  503.  Manufacturer  to 
furnish  materials,  title  in  him  until  com- 
•pletion  and  delivery,  503.  If  employer 
furnishes  materials,  title  is  in  him,  503. 
Repaired  article,  title  in  owner  of  thing  re- 
paired, 503.  Raw  materials  to  be  manu- 
factured on  shares,  title  in  owner  of  mate- 
rials, 504.  Sale  or  delivery  procured  by 
fraud,  504.  Sale  procured  by  fraud  of  ven- 
dee, no  title  passes  to  him,  504.  Vendor 
may  recover  it  by  replevin  or  in  trover,  504. 
No  title  passes  to  assignee  of  such  vendee, 
504.     Vendor  may  sue  assignee  and  ven- 


SALE  —  continued. 

dee  jointly,  for  recovery  of  goods.  504. 
Purchase  with  preconceived  design  not  to 
pay  for  them,  is  void,  504.  Same  rule  as 
to  purchase  by  vendee's  agent,  504.  False 
statement  as  to  solvency  of  vendee,  504. 
Mere  concealment  of  insolvency  does  not 
always  invalidate  sale  for  fraud,  505.  Ven- 
dee may  be  insolvent,  and  be  honest,  505. 
Otherwise,  if  he  has  broken  up  business, 
&c,  505.  Declarations  by  vendee  to  third 
persons  on  sales  by  them,  when  evidence, 

504,  505.  Creditors  of  fraudulent  vendee 
get  no  title  as  against  defrauded  vendor, 

505.  Rule  the  same  whether  taken  on 
execution,  or  turned  out  on  debt,  505.  So 
vendee's  mortgagee  gets  no  title  for  secur- 
ing antecedent  debt,  505.  So  of  assignee 
in  trust,  505.  Or  of  person  aiding  in  the 
fraud,  506.  Who  is  bona  fide  purchaser 
from  such  vendee,  506.  Right  of  bona  fide 
purchaser  for  value,  506.  Of  one  making 
advances  in  good  faith,  507.  Presumption 
that  purchase  from  vendee  was  in  good 
faith,  507.  Stolen  property,  no  title  passes, 
507.  Conferring  apparent  power  of  dispo- 
sition, 507,  508  Bill  of  lading  not  negotia- 
ble so  far  as  to  protect  in  some  cases,  507. 
Sale  of  stock  by  power  fraudulently  or  felo- 
niously obtained,  does  not  carry  title,  508. 
Tortious  possession  confers  no  title  on  ven- 
dee, 509.  Notice  sufficient  to  put  on  in- 
quiry, precludes  claim  of  bona  fides,  509. 
Rescinding  contracts  of  sale,  509.  See  Re- 
scinding. Warranty,  517.  Difference  be- 
tween fraud  and  warranty,  517.  Liable  on 
warranty,  whether  knowledge  of  defect  or 
not,  517.  Express  warranty  extends  to  all 
defects,  517.  In  frauds,  knowledge  of  de- 
fect must  be  shown,  518.  Representations 
not  amounting  to  a  warranty,  518.  Vendee 
must  rely  on  statements,  518.  If  no  war- 
ranty intended,  none  exists,  519.  If  contract 
written,  it  speaks  for  itself  as  to  intent,  5 1 9. 
Warranty  need  not  be  expressed  in  any  par- 
ticular form  of  language,  519.  Must  be 
fraud,  or  warranty,  to  sustain  action.  519. 
Vendor  must  intend  that  vendee  shall  rely 
on  statements  made,  519.  Intention  a  ques- 
tion of  fact,  519.  Warranty  so  far  as  ven- 
dor knew,  519.  Expression  of  opinion  as 
to  quality,  519,  520.  Whether  opinion  or 
warranty  is  for  jury,  520.  Whether  words 
amount  to  a  warranty  is  for  pay,  520.  Dis- 
tinct assertion  treated  as  a  warranty,  520. 
Statements  as  to  quality  or  style  of  goods, 

520.  Mere  opinion  is  not  a  warranty,  521. 
Honest  mistake  as  to  value,  no  warranty, 

521.  Words  of  description  in  bill  of  sale 
not  a  warranty,  521.  If  vendee  inspects 
goods,  and  no  fraud  or  warranty,  no  action 
lies  for  defects,  521.  Warranty  must  be  at 
time  of  sale,  521.  Does  not  extend  to  open 
defects,  522.  But  may  do  so  by  express 
terms,  522.  A  defense  that  defects  were 
visible,  must  prove  clearly  that  they  wero 
so,  522.  Power  of  agent  to  warrant  goods 
sold  by  him,  522,  523.  Need  not  show 
that  all  the  representations  were  false,  or 
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all  actionable,  523.  A  positive  assertion 
of  quality  should  be  treated  as  a  warranty, 
623.  Damages  for  breach  of,  523,  524. 
Warranty  that  article  is  fit  for  particular 
purpose,  523,  524.  Warranty  on  sale  not 
implied  from  payment  of  sound  price,  524. 
Must  demand  a  warranty  or  take  risks,  525. 
Warranty  cannot  be  established  by  custom, 
525.  But  custom  may  affect  some  contracts, 
625.  Caveat  emptor,  meaning  of  term,  525. 
No  warranty  implied  on  sale  of  merchan- 
dise, 525.  Or  other  articles,  see  the  illus- 
trations, 525,  526.  No  implied  warranty 
of  value  of  stocks  sold,  526.  Sales  by  sam- 
ple, 526  to  528.  Articles  to  be  manu- 
factured, implies  warranty  of  merchantable 
quality,  529.  Contract  to  deliver  in  mer- 
chantable order,  529.  Implied  warranty 
on  sale  of  provisions  for  domestic  use,  529. 
Otherwise  as  to  sales  for  merchandising, 

529.  Sale  with  all  faults,  529.  Con- 
cealing   defects   a  fraud    in   such   cases, 

530.  Possession  of  goods  implies  war- 
ranty of  title,  530.  Not  so  if  goods 
in  possession  of  third  person,  530.  In 
what  cases  warranty  of  title  implied, 
530.  Warranty  on  transfer  of  chose  in  ac- 
tion, 530,  531.  Executory  sale  of  articles 
not  manufactured  by  vendor  no  warranty 
of  quality  implied,  531.  Mistake  as  to 
quantity,  when  ground  of  remedy,  531. 
Vendee  ordering  goods  need  not  accept  if 
less  in  quantity  or  different  in  quality  from 
order,  531.  But  liable  to  pay  if  he  ac- 
cepts, 532.  Want  of  title  in  vendor, 
whether  a  defense  before  recovery  against 
vendee  by  true  owner,  532.  Tendor  hav- 
ing notice  of  suit  against  vendee  must  de- 
fend title,  532.  Damages  in  case  of  neg- 
lect or  refusal,  532.  Vendee  not  bound  to 
give  vendor  notice,  533.  Sales  by  auc- 
tioneer when  no  warranty,  533.  Written 
bill  of  sale  merges  oral  negotiations,  533. 
Omission  of  warranty  in  bill  of  sale,  533. 
Contract  required  to  be  written  by  statute 
of  frauds,  533.  Parol  evidence  when  ad- 
missible and  when  not,  533,  534..  Stoppage 
in  transitu,  534.  When  vendor  has  a  right 
of,  634.  Between  what  parties,  534.  When 
the  right  ceases,  534.  Right  continues  till 
goods  come  to  vendee's  possession,  534. 
Assignee  in  trust  not  a  bona  fide  purchaser, 
534,  535.  Right  continues  while  goods  in 
hands  of  carriers  or  warehousemen,  535. 
Delivery  to  vendee's  agent  terminates  right, 
53.5.  Sales  how  affected  by  statute  of  frauds, 
636.  Sales  of  goods  of  value  of  $50  or 
upwards,  536.  Statutory  provisions,  536. 
Applies  to  sales  of  choses  in  action,  536. 
A  note  is  not  part  payment,  537.  Memor- 
andum to  be  subscribed  by  the  party  to  be 
charged,  537.  Contracts  by  brokers,  and 
when  sufficient,  537.  Entry  in  broker's 
sale  book  when  not  binding,  538.  Must  be 
subscribed  at  end  or  underneath,  538.  Ac- 
ceptance of  part  of  goods  sufficient,  538. 
Delivery  renders  sale  valid,  though  after 
sale,  638.     Vendee   taking  possession  by 


SALE  —  continued. 

trespass,  when  sufficient  as  delivery,  and 
when  not,  539.  Delivery  to  vendee's  agent 
valid,  539.  Must  be  more  than  words, 
must  be  acts,  539,  540.  What  acts  evidence 
to  go  to  jury,  540.  Part  payment  must  be  at 
time  of  sale,  540.  If  made  afterwards 
does  not  render  contract  valid,  540.  Agree- 
ment to  indorse  purchase  on  note  or  mort- 
gage held  by  vendee  against  vendor  not 
sufficient  unless  indorsed,  540.  If  actually 
applied  on  precedent  debt,  valid,  541.  Void 
until  so  applied,  541.  Goods  bid  off  in 
separate  parcels  constitute  one  sale,  and 
delivery  of  one  parcel  sufficient  as  to 
whole,  541.  Sale  of  articles  to  be  manu- 
factured, 541,  542.  Cases  illustrative,  542, 
543.  Sale  for  cash  must  be  payment  on 
delivery,  543.  Implied  to  be  for  cash,  543. 
Time  agreed  for  payment  a  question  of 
fact,  543.  Who  must  first  perform  his 
part  of  contract,  543,  544.  Agreement  to 
take  note  of  third  person,  544.  Note  of 
third  person,  when  payment,  544.  When 
note  not  payment,  544.  Vendor  need  not 
take  note  of  insolvent,  544,  645.  Con- 
tract to  give  approved  notes  gives  ven- 
dor time  to  inquire,  545.  If  fraud  by 
vendee,  sale  may  be  rescinded,  and  price 
recovered  at  once,  545.  Must  return  note 
of  third  person,  645.  Admission  of  cor- 
rectness of  bill  and  part  payment,  545. 
Vendee  agreeing  to  pay  cash  cannot  re- 
quire vendor  to  take  his  own  note  in  pay- 
ment, 545.  If  he  delivers  goods,  note 
will  be  a  set-off,  545.  Party  suing  must 
show  performance,  546.  Tender  of  goods, 
when  it  enables  vendor  to  recover  full 
price,  546.  Or  to  resell  and  collect  dama- 
ges, 546.  If  vendee  sues  he  must  show 
performance  on  his  part,  547.  Excuses  for 
non-performance,  547.  Declaration  of  ina- 
bility to  perform  when  not  a  breach,  547. 
Demand  before  action,  548.  Tender  of 
goods,  548.  Sale  complete,  title  passes  to 
vendee  with  all  rights  incident  to  owner- 
ship, 548. 

SCHEDULE :  Forms  a  part  of  a  chattel  mort- 
gage, 155,  156.  If  annexed,  need  not  refer 
to  mortgage,  156.  Is  a  part  of  an  assign- 
ment, 648.  Omission  to  annex,  effect  of, 
648.     Required  by  statute  now,  652. 

SCHOOLMASTER:  See  Teacher. 

SCIENTER:  See  Knowledge,  Fraud,  Animals, 
Bills  and  notes. 

SEAL:  Presumptive  evidence  of  considera- 
tion, 85.  May  be  rebutted,  108.  As  to 
conveyances  of  real  estate,  635.  Or  of 
interests  therein,  642.  On  process,  need 
not  be  on  wafer,  Ac,  80.  Justice's  process 
need  not  be  sealed,  66.  To  chattel  mort- 
gage, 132.  To  bill  or  note,  412,  908.  One 
sufficient  for  several  names,  225.  Conclu- 
sive in  a  release,  1010.  Place  of  affixing 
to  bond,  120.  Not  essential  to  undertak- 
ing,  124.  Will  need  not  be  sealed,  635. 
Adding  seal  to  simple  contract,  905. 

SECURITIES,  SECURITY:  On  issuing  war. 
rant,  39.     On  issuing  attachment,  41,  76. 
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SECURITIES,  SECURITY  —  continued. 
On  issuing  short  summons,  75.  On  issu- 
ing replevin  process,  6.  On  claim  of  pro- 
perty in  replevin,  24.  On  return  of  pro- 
perty in,  7.  Qualifications  of  bail,  23.  To 
stay  execution  on  appeal,  28.  See  Money 
bonds,  Indemnity  bonds,  Surety  bonds,  Bas- 
tardy bonds,  Chattel  mortgages.  Law  favors 
securing  just  demands,  148.  See  Lien, 
Principal  and  surety,  Guaranty.  To  be 
approved  by  vendor,  on  sale,  545.  Taken 
without  authority,  is  void,  129,  130.  Party 
may  take  as  many  as  he  can  get,  938. 
Merger  of,  936  to  939.  Illegality  of,  927 
to  931. 

SEDUCTION:  Father  may  maintain  action 
for,  674.  Showing  right  to  daughter's  ser- 
vices, sufficient,  674.  If  she  is  of  full  age, 
actual  service  must  be  shown,  674.  Step- 
father, when  he  may,  and  when  he  cannot 
maintain  action,  674.  Father  cannot,  if 
daughter  bound  out,  674. 

SERVANT :  Must  perform  contract  or  forfeits 
wages,  118,  119.  Special  contract  to  labor, 
176  to  186.  Must  perform  before  wages 
are  due,  178.  Leaving  service  forfeits  con- 
tract, 178.  Contract  to  clear  up  lands,  178. 
Of  broker  to  make  sale,  178.  To  saw  logs 
into  boards,  178.  To  repair  building,  179. 
Wages  payable  monthly,  179.  Employer 
discharging  without  cause,  liable  to  pay 
full  sum  agreed,  180.     Remedy  of  servant, 

180,  181.     Employer  stopping  work  begun. 

181.  Special  contract  unperformed  defeats 
action  for  wages,  182.  Agreement  to  work 
as  long  as  parties  agree,  182,  183.  Infant 
not  bound  by  contract  to  labor,  183.  Con- 
tinuance after  timi-  hired  implies  same 
wages,  184.  Settlement  and  promise  to 
pay,  184.  Dismissing  for  cause,  184.  "With- 
out cause,  184.  Compensation  for  extra 
work,  185.  May  maintain  action  for  wages, 
688.  Master  liable  for  acts  of,  in  course  of 
business,  246  to  248,  276.  Not  liable  for 
willful  trespass,  249,  250,  272,  276.  Mas- 
ter may  sue  for  injuring  or  enticing  away 
servant,  741,  742. 

SERVICE:  Of  replevin  process,  7.  Of  no- 
tice of  appeal,  27.  Of  copy  of  undertaking 
to  stay  execution,  28.  Of  summons,  39. 
Of  civil  warrant,  40.  Of  attachment,  42, 
76.  Of  subpoena,  50.  Of  attachment 
against  witness,  50.  Of  venire,  52.  Of 
attachment  on  juror,  54.  Of  process  on 
joint  debtors,  56.  Of  executions,  58,  59,  60, 
61.  Fees  for  service  of  process,  64,  65. 
Of  notice  for  commission,  68.  Of  notice 
of  dishonor,  see  Bills  and  notes.  Of  no- 
tice of  assessment  in  insurance  cases,  596. 
Duty  of  officer  in  serving  process,  737  to 
741.  Of  notice  of  award,  see  Arbitrament 
and  award. 

SERVICES:  Parent  entitled  to  child's,  672. 
Parent  not  liable  to  child  for,  672.  Re- 
covery for  by  parent  against  stranger,  672. 
Of  stepchildren,  673.  Notice  of  claim  of 
wages  under  statute,  673.  Parent  when 
not  entitled  to,  673.  When  parent  cannot 
recover  for  loss  arising  from  injury,   675. 


SERVICES  —  continued. 
See  Labor,  Work,  labor,  &c,  Servant.  Wife's 
services,  660,  663.  Rendered  gratuitously, 
97,  685,  881.  No  pay  if  of  ho  value,  when, 
680,  690.  Illegality  of,  920  to  927.  Con- 
tracts for,  see  Servant,  Principal  and  agent, 


SET-OFF:  Statutes  relating  to,  45  to  47. 
Cases  in  which  demands  may  be  set  off,  45. 
Must  be  pleaded,  or  notice  given,  46.  Judg- 
ment, how  rendered  in  cases  of,  46.  When 
balance  due  defendant  exceeds  $100,  46. 
When  claim  and  set-off  exceed  $400,  46. 
Allowed  in  actions  by  executors,  46.  Judg- 
ment in  such  cases,  how  collected,  46. 
Neglect  to  set  off  claim,  bars  it,  47.  When 
set-off  not  barred,  47.  Nature  of  set-off,  966. 
Unknown  to  English  common  law,  966. 
Each  party  then  sued  on  his  claim,  966. 

■  Set-off  is  favored  by  the  law,  966.  En- 
forces set-off,  even  if  money  promised,  966. 
Not  defeated  by  declaring  specially,  967. 
Differs  from  recoupment,  967.  Demand 
must  arise  on  judgment  or  contract,  967. 
Judgment  for  tort  is  a  valid  set-off,  967. 
When  judgments  in  attachment  actions  set 
off,  967.  Taking  defendant  on  execution, 
bars  set-off  of  judgment,  967.  Effect  of 
voluntary  discharge  of  him,  967.  Appealed 
judgment  cannot  be  set  off,  968.  Bonds, 
set-off  of,  768.  Demand  must  be  due,  968. 
And  be  legal,  968.  Splitting  demands,  968. 
Demand  must  be  due  to  defendant,  in  his  own 
right,  968.  Cannot  set  off  trust  debt,  968. 
May  set  off  purchased  demands,  968.  Pur- 
chase must  be  absolute,  968.  Need  not  be 
paid  for,  969.  Demand  previously  assigned, 
cannot  be  set  off,  969.  Must  be  for  property 
sold,  &c,  or  liquidated,  969.  Sale  of  real  or 
personal  property,  969.  Need  not  be  liqui- 
dated, if  claim  for  sales  or  services,  969. 
What  demands  are  liquidated,  969,  970. 
How  they  are  liquidated,  969.  Partnership 
claims,  970.  Claim  on  policy  for  loss,  970. 
Must  exist  at  commencem,ent  of  action,  970. 
Purchase  upon  condition,  not  allowed,  970. 
Assigning  part  of  claim  by  one  defendant 
to  an  other,  970.  Must  show  assignment 
before  action  begun,  971.  Depositor,  as  to 
set-off  against  bank,  971.  Not  allowed 
against  demands  which  could  not  be  set  off, 
971.     Damages  for  tort  cannot  be  setoff, 

971.  Nor  in  actions  for  torts,  971.  Nor 
in  actions  for  unliquidated  damages,  971. 
Nor  in  actions  on  indemnity  bonds,  971. 
Nor  for  loss  on  policies,  971.  Nor  in  ac- 
tions for  claims  for  breach  of  special  con- 
tract, 971.    Must  be  due  to  all  the  defendants, 

972.  May  take  claim  by  assignment,  972. 
By  and  against  partners,  972.  Joint  debt- 
ors and  individuals,  972.  Principal  and 
surety,  972.  Bills  and  notes,  972.  Must  be 
a  demand  against  the  plaintiff,  973.  Action* 
by  executors,    973.      Surviving  partners, 

973.  Actions  by  assignee  of  claims,  973. 
Action  by  auctioneer,  973.  By  broker  or 
factor,  973,  974.  Actions  upon  assigned 
demands,  974.  Demands  against  assignor 
when  allowed,   974.     When  not  allowed 
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974.  Must  belong  to  defendant  before  as- 
signment of  claim,  975.  Actions  on  bills 
and  notes,  975.  Set-off  against  bill  or  note 
transferred  after  due,  975.  When  bill  or 
note  is  due,  975.  Set-off  against  holder 
of  note  taken  after  due,  975.  What  will 
prevent  set-off,  975.  No  set-off  if  trans- 
fer before  paper  is  due,  976.  Before  set- 
off allowed  must  be  proof  that  transfer 
was  after  due,  976.  Actions  by  assignees 
or  trustees  of  insolvents,  976.  May  set 
off  against  general  assignee,  976.  Other- 
wise, as  to  insolvent  bauks,  976.  Must  be 
proof  that  defendant  owned  claim  before 
■assignment,  977.  After  general  assignment 
/  no  demand  can  be  bought  and  set  off  against 
assignee,  976.  Demands  barred  by  statute 
of  limitations,  977.  Set-off  must  be  pleaded 
to  be  available,  977.  This  was  the  rule  be- 
fore the  Code,  977.  Allowing  amendment 
to  interpose  set-off.  977.  Particularity  of 
statement  of  items,  977.  Informal  plead- 
ings, 977.     Set-off  must  be  clearly  proved, 

977.  Form  of  judgment  in  cases  of  set-off, 

978.  When  in  favor  of  defendant,  978. 
When  for  plaintiff,  978.  Discontinuance 
if  over  $400,  978.  Judgment  where  plain- 
tiff sues  on  assigned  claim,  978.  May  al- 
low set-off,  though  plaintiff  proves  no  claim, 

■  978.  Mnst  be  nonsuit  if  plaintiff  does  not 
appear,  978.  Set-off  exceeding  claim  in 
answer,  978.     Omission  to  set  off.  978. 

SETTLE :  See  Settlement. 

SETTLEMENT:  Law  favors,  89,  1030,  1038. 
Good  consideration  for  promise,  89.  Claim 
made  must  have  some  show  of  justice  or 
right,  89,  90.  Waives  bar  of  special 
agreement,  184.  Of  estate  by  surviving 
partner,  289.  No  action  by  partners  against 
each  other  until,  305.  As  a  means  of  get- 
ting interest,  553.  Mistakes  in  may  be 
corrected,  707,  709,  721.  Fairly  made  is 
generally  conclusive,  1038  to  1041.      ' 

SHERIFF: "Limitation  of  actions  against,  16; 
Duties,  in  executing  replevin  process,  24. 
Proceedings  against,  for  return  of  execu- 
tion, 61.  Indemnity  to,  123,  124.  When 
liable,  for  selling  exempt  property,  140. 
May  sue  for  his  fees,  692.  Duly  in  making 
arrest,  on  execution,  737.  To  collect  in  due 
time,  737.  Protected,  if  process  regular 
on  the  face,  738.  Otherwise,  if  defect  in 
process  apparent,  739.  When  he  must 
produce  judgment,  739.  Not  to  execute 
process  not  directed  to  him.  740.  Duty,  in 
executing  replevin  process,  741.  Liability 
for  an  escape,  742,  743.  When  he  cannot 
retake  defendant,  743.  No  defense,  that 
judgment  or  execution  irregular,  745.  But 
if  void,  it  is  a  defense,  745.  Escape  from 
mesne  process,  damages  for,  746.  On  exe- 
cution, damages  for,  746.  Return  or  death 
of  defendant,  746.    Liable  for  false  retwrn, 

747.  Return  of  deputy,  binds  sheriff,  747, 

748.  Estopped  from  denying  return,  748. 
After  levy  on  property,  maintain  trespass, 
806.  Ortrover,  815.  Replevin  lies  against, 
867.     Or  trespass,  808.     Action  against,  for 


(a)  Care  of  goods,  312,  (a) 


SHERIFF  —  continued. 
money  collected,   proof  of  execution  suffi- 
cient without  judgment,  715,  816.     Cannot 
deny  judgment,  816.    Liable  for  taking  ille- 
gal fees,  710.     When  execution  sufficient 
defense  for  him,   without  judgment,  812. 
See  Officer. 
SICKNESS:    When  it  excuses  performance 
of  services,  119.     When  no  defense  for  an 
innkeeper.  342.     Person  sick  of  infectious 
disease,  not  a   nuisance,  751.      Nuisance 
need  not  produce,  to  be  actionable,  750. 
SIGNATURE:     To    process    required,    66. 
Where  affixed  to  bond,   120.     To  bill  or 
note,  by  drawer  or  maker,  391.     May  be  in 
ink  or  pencil  mark,  398.     By  name  in  full, 
or  by  initials,  398.    Or  by  figures,  398.    By 
writing  or  by  making  a  cross,  398.     Ac- 
ceptor presumed  to  know  drawer's  signa- 
ture,  431,   459.     Affixing,  by  agent,   223, 
225.     Superfluous,   does  no  harm,    1029. 
See  Signing. 
SIGNING:  Difference  between  signing  and 
subscribing,  989.     Statute  requires  written 
signed  promise  to  revive  a  debt  barred  by 
statute   of   limitations,  989.     Instruments 
required  by  statute  of  frauds,  635.    Sign- 
ing by  agent,    635.     Printed  name,  when 
not  sufficient,  641.     By  party  making  the 
sale,  641.     By  agent  duly  authorized,  641. 
By  party  to  be  charged,  537.     See  Signa- 
ture. 
SILENCE :  Not  equivalent  to   concealment, 
858,  859,  860.     No  warranty  of  quality  im- 
plied from,   524,   525,  527.     Does  not  pre- 
vent implied  warranty  of  title,  530. 
SPECIAL   AGREEMENT:    See  Agreement. 
Contracts,  Special   Contracts  to  labor,  Per- 
formance. 
SPECIALTY:  See  Seal. 
SPLITTING  DEMANDS:  See  Former  adju- 
dication. 
STAGE  COACHES:    May  or  may  not  be 
common  carriers  of  goods,  344.     Are  if 
they  hold  themselves  out  as  such,  344. 
Owners,  when  not  liable  for  parcels  deliv- 
ered to  drivers,  348.     See  Carriers,  Bail- 
ment. 
STAMPS  :  Statutes  relating  to,  1090  to  1 1 06. 
Required   on   certain   instruments,    1090. 
Not  to  be  recorded  without,   1090.     Kind 
of  to  be  used,    1091.     Exemptions  from, 
1091, 1094.     Counterfeiting,  misusing,  &o , 
1091.     Canceling,    1092,     1093.     Penalty 
for  omission  to  use,    1 093.     Foreign  bills, 
1094.     Sale  of,  1094.     Collectors  to  stamp 
certain   instruments,    1095.     Instruments 
heretofore  issued  not  void,  1096.     Propri- 
etary stamps,    1096.     Penalty  for  selling 
without   stamp,   1096.     Or  for   removing 
stamps,  1097.     Forfeiture  of  articles,  1097. 
Articles  intended  for  exportation,    1097. 
Who  deemed  manufacturers,   1 099.     Sale 
of  stamps,    1099.     Stamp  duties,  schedule 

B,  1100  to  1104.     Medicines,  &c,  schedule 

C,  1104  to  1106.  Object  of  stamp  law, 
1105.  Duties  must  be  paid,  1105.  Effect 
of  omission  to  use  stamp,  1106.  Kind  of 
stamp  used,    1106.     Forging  or  misusing! 
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1107.  Canceling,  1106.  Exemptions,  1107. 
Sale  of  stamps,  1107.  Instruments  issued 
before  act  took  effect,  1107.  Penalty  for 
selling  articles  without  stamps,  1107.  Sclted- 
ule  B  enumerates  the  instruments  to  be 
stamped,  and  the  amount  of  duty,  1107. 
Parties  need  not  make  written  agreements, 

1107.  Statute  does  not  require  writing, 

1108.  Bills,  notes,  checks,  1108.  Considera- 
tion of,  when  recoverable,  1107.  Legal 
documents,  1108.  Omission  of,  renders  pro- 
cess void,  1108.  Justices'  courts'  process, 
stamps  on,  1108.  Includes  all  kinds  oi 
process,  1108.  Copy  need  not  refer  to 
stamp,  1109.  Confession  of  judgments,  1109. 
Notice  of  appeal,  1109.  Court  cannot  dis- 
pense with,  1109.  When  to  object  to 
want  of,  1110. 

STATUTES:  Sections  of  Code,  1  to  36.  Jus- 
tice's court  act,  37  to  77.  Genera!  statutes 
relating  to  courts,  78  to  80.  Relating  to 
sealed  instruments,  108.  Indemnity  bonds, 
122.  Fraudulent  sales,  161.  Chattel  mort- 
gages, 162,  168,  173.  Canal  boats,  171, 
172.  Landlords  and  tenants,  197.  Fac- 
tors and  brokers,  233,  243.  Corporations, 
260,  267,  268,  271,  275.  Partnerships, 
290,  291.  Joint  stock  companies,  292, 
Innkeepers,  341.  Bills  and  notes,  391,  446. 
447,  448,  451.  Lost  bills  and  notes,  433. 
Sales  of  goods,  &c,  of  $50  value,  536. 
Interest  on  money,  549.  Usury,  560,  561. 
Fixtures,  603.  Statute  of  frauds,  610. 
Sale  of  an  interest  in  lands,  635.  Fraudu- 
lent sales,  assignments,  Ac,  645,  652,  653. 
Married  women,  658,  659,  660,  661.  Parent 
and  child,  673.  Use  and  occupation,  717. 
Penalties,  754,  755,  756.  Division  fences, 
777,  778.  Cattle  in  highways,  778,  779, 
780.  Distraining  chattels,  damage  feasant, 
780  to  783.  Fish  and  game  laws,  800  to 
805.  Law  of  road,  843.  Injuries  by  dogs, 
850.  Action  of  replevin,  863  to  866.  Sun- 
day laws,  921.  Licenses,  929,  1109  to 
1122.  Arbitrament  and  award,  1011, 1012. 
Tender  of  money,  1051.  Stamps,  1090  to 
1105.     Statutes,  how  construed,  723,  757. 

STATUTE  OF  FRAUDS:  See  Frauds,  sta- 
tute of,  Guaranty,  Sale,  Sale  of  interest  in 
lands,  Assignments. 

STEAMBOATS:  Are  common  carriers,  344. 
Owners,  when  liable  for  baggage,  349. 
Penalties  for  illegal  speed,  761.  Owners 
not  liable  for  willful  trespass  of  captain  of, 
249.  "When  liable  for  losses  of  goods  by 
fire,  350.     May  limit  liability,  345. 

STOCKHOLDERS :  Liabilities  of,  for  corpo- 
rate debts,  275.  Of,  in  a  joint  stock  asso- 
ciation, 292.  In  plank  road  companies,  99 
to  101.  In  railroad  corporations,  263  to  267. 

STOCKJOBBING:   Rule  relating  to,  471. 

STOLEN  GOODS  OR  CHATTELS:  Thief 
cannot  transfer  any  title,  488.  Bills  and 
notes  an  exception  to  the  rule,  488. 

STOPPAGE  IN  TRANSITU:  See  Sale. 

STRAY  ANIMALS :  See  Estrays. 

STREETS:  See  Highways,  Roads,  Railroads, 
Law  of  road,  Negligence. 

Wait        U1 


STREAM:  See  River,  Water,  Watercourses. 
Is  public  or  private  property,  191.  Differ- 
ence between  permanent  and  occasional 
one,  791.  Diverting  waters  of,  792.  Ob- 
structing, 796.  Fishing  in,  800  to  805. 
Bounding  lands  by,  792.  Rights  of  publio 
to  waters  of,  792.  Changing  ohannel  of, 
793. 

STRIKE :  Of  hired  laborers,  355. 

SUBSCRIPTIONS :  For  stook  in  incorporated 
company,  99.  For  religious  or  charitable 
purposes,  99.  For  building  plank  roads, 
&c,  99.  When  valid  in  form,  99.  Assign- 
ment of,  100.  Cannot  be  recovered,  after 
forfeiture  of  stock,  100.     See  Corporations. 

SUBPOENA:  Who  may  issue,  49.  How  far 
authority  extends,  49.  Proof  to  obtain 
before  another  justice,  49.  By  whom  to 
be  served,  50.  Manner  of  service,  50. 
Fees  for  obeying,  64.  Attachment  for  dis- 
obeying, 50.  How  executed,  60.  Fine, 
amount  of,  50.  How  imposed,  50.  Exe- 
cution for  collecting,  50.  Application  of 
money,  51.  Damages  to  party  subpoena- 
ing, 51. 

SUMMONS :  When  first  process,  38.  Con- 
tents of,  39.  When  and  how  to  be  served, 
39.  Return  of,  39.  Short  summons,  75. 
Form  of,  75.  When  to  be  served,  75. 
Summons  after  attachment,  76.  In  replevin 
actions,  6.  Service  of,  7.  Manner  of  ser- 
vice, 7.  Return  and  proceedings  on,  7,  8. 
Fee  for  issuing,  63.  For  service  of,  64,  65 
Not  to  be  issued  in  blank,  66. 

SUMMARY  PROCEEDINGS:  When  owner 
of  lands  may  institute,  188.  Who  to  turn 
out  previous  tenant,  195.  Turning  out 
tenant  by,  does  not  bar  previous  rent,  210. 
Action  lies  for  such  rent  though  tenant 
removed,  210,  718.  Lease  annulled  from 
date  of  warrant,  210.  How  proceedings 
affect  action  for  use  and  occupation,  718. 

SUNDAY :  Statutes  in  relation  to  violating, 
921.  Agreement  to  work  on,  void,  921.  Can- 
not recover  pay  for  services  on,  921.  Demand 
on,  is  invalid,  922.  Day  of  performance 
falls  on,  next  day  is  in  time,  922.  Act  not 
forbidden  by  law  may  be  done  on,  922. 
Private  contracts  made  on,  valid,  922.  No 
defense  that  injured  property  was  hired  on, 
923.  Compromise  on,  valid,  923.  Saving 
property  on,  no  violation  of,  923.  No  de- 
fense for  injuring  plaintiff  that  he  was 
violating,  923.  Commences  and  ends  at 
midnight,  923.  Jury  cannot  be  sent  out  on, 
923.  May  return  verdict  on,  923.  Ad- 
journing cause  over,  923. 

SUPERVISORS:  Agreements  with,  as  to 
plank  roads,  102,  104.  Auditing  accounts 
bv,  104. 

SURETIES,  SURETY:  See  Bail,  Guarantor, 
Contribution,   Frauds,  statute  of,  Security. 

SURETY  BONDS:  See  Bonds. 

SURGEON:  See  Physician. 

SURRENDER:  See  Landlord  and  tenant. 

SURVIVING  CREDITOR:  See  Partner- 
ship. 

SURVIVING  PARTNERS:    See    Partner- 
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SURVIVORSHIP:  See  Partnership. 

SWEARING  TO  A  DEMAND:  When  it 
gives  a  right  of  action,  88.  When  it  con- 
stitutes a  defense,  88,  89. 

TAILOR:  When  loss  by  fire  deprives  him 
of  pay,  334.     See  Bailment. 

TAVERNKEEPER:  See  Innkeeper. 

TAXES:  Are  no  part  of  rent,  213.  What 
included  in  the  terms,  213.  Collector  of, 
when  liable  to  an  action,  808.  Goods 
taken  for,  replevin  does  not  lie,  871,  872. 
collector  of.  may  seize  goods,  when,  872. 
If  illegally  assessed,  when  assessor  liable, 
808.  When  tenant  may  recover  of  land, 
lord,  706. 

TEACHER.  May  sue  for  wages,  689,  692. 
But  must  be  properly  licensed,  689.  If 
private  school,  may  recover  pay,  689. 
What  a  defense  to  claim,  689.  Contracts 
with,  bind  district,  692.  Note  given  to, 
for  teaching,  valid,  692.  Trustees  not  per- 
sonally liable  on,  693.  Hiring  by  one 
trustee,  ratification  of,  693.  Cannot  be 
dismissed  without  cause,  693.  Annulling 
certificate  of,  693.  Refusal  to  grant  certi- 
ficate to,  693,  694. 

TEAM:  Exempt  from  sale  on  execution,  62. 
So  of  food  for  them,  62.  Exemption  may 
be  waived  by  mortgagor,  136.  When 
waiver  inoperative  in  note,  1088.  To  turn 
to  right  on  passing  in  highways,  843. 
Penalty  for  neglect,  843.  May  be  driven 
on  railroad  track,  844.  Management  of,  on 
highway,  845. 

TELEGRAPH:  Company  liable  for  blunders 

b   of  agent  in  sending  messages,  246." 

TENDER:  What  it  is,  1042.  By  whom 
made,  1043.  By  one  of  several  debtors, 
valid,  1043.  May  be  made  by  agent,  1043. 
By  stranger,  valid  if  ratified,  1043.  By 
any  one  for  idiot  is  valid,  1043.  To  whom 
made,  1043.  To  one  of  several  creditors, 
valid,  1043.  Must  be  creditor  or  authorized 
agent,  1043.  In  absence  of  creditor,  1043, 
1044.  To  assignee  of  creditor  is  valid, 
1044.  To  clerk  of  creditor,  when  valid, 
1044.  To  attorney  who  has  claim  for  col- 
lection, 1044.  To  clerk  in  his  office,  1044. 
But  not  to  sub-agent's  clerk,  1044.  When 
to  be  made,  1044.  At  common  law,  on  very 
day,  1044.  By  statute,  good  after  the  day, 
1044.  Before  money  due  not  valid,  1044. 
Of  money  received  for  payment  over,  1045, 
Before  action  commenced,  sufficient,  1045. 
Even  if  demand  in  attorney's  or  sheriff's 
hands,  1045.  Where  to  be  made,  1045. 
When  particular  place  specified,  1045.  If 
none  named,  to  creditor  in  person,  1045. 
Debtor  need  not  go  out  of  state,  1045. 
Made  anywhere  generally  valid,  1045.  If 
rent,  is  valid  on  the  land  leased,  1045, 1046. 
Of  rent  payable  in  book  accounts,  1046. 
Manner  of  tendering,  1046.  Must  be  both 
words  and  acts,  1046.  Must  be  manual 
offer  of  the  money,  1046.  And  must  be 
proved  on  trial,  1046.  Readiness  to  pay 
not  sufficient,  1046.  Creditor  may  dispense 
with  offer  of  money,  1046.  Claiming  larger 
gum,  1047.   Must  be  without  qualifications, 


TENDER  —  continued. 

1047.  Or  conditions,  1047.  Demanding 
receipt  in  full  vitiates,  1047.  Whether  any 
receipt  may  be  demanded,  1047.  On  con- 
dition of  surrender  of  securities  by  cre- 
ditor, 1047.  Didorser  may  demand  note  on 
payment,    1047.     So  of   acceptor  jf    bill, 

1048.  So  of  maker  of  note,  1048.  So  by 
one  of  several  makers,  1048.  If  debt  en- 
tire, must  tender  whole  sum,  1048.  Other- 
wise if  several  debts,  1048.  Must  be  suffi- 
cient in  amount,  1048.  Tender  of  larger 
sum  than  is  due,  1048.  Of  a  large  bill  and 
demanding  change,  1048.  May  be  valid 
il  no  objection,  but  claim  of  larger  sum 
due,  1049.  Refusal  by  creditor  on  ground 
that  sum  is  too  small,  or  for  other  reasons, 
1049..  Tender  must  be  kept  good,  1049. 
Demand  of  money  by  creditor,  and  non- 
payment, vitiates  tender  previously  made, 

1049.  Demand  of  too  much,  1049.  Thing 
tendered,    1049.      Gold   and    silver,    1049, 

1050.  In  "greenbacks,"  1050,  1051.  Li 
fractional  currency,  1051.  In  bank  bills  of 
solvent  banks,  1051,  1052.  Agreement  to 
waive  specie,  1052.  Of  money  embezzled 
by  debtor,  1052.  Tender  of  chattels,  1052. 
Separation  of  articles,  1052.  Must  be 
without  conditions,  1053.  At  what  place 
or  time,  1053.  Where  promise  is  in  alter- 
native, 1053.  Tender  of  chattels  at  time 
and  place  discharges  debt,  1053.  Where 
creditor  is  absent,  1053.  Quality  of  goods 
tendered,  1054.  Tender  discharges  debt, 
but  not  "responsibility  as  to  goods  as  bailee 
of  creditor,  1054.  Effect  of  tender,  1054. 
Tender  of  money  stops  interest  and  prevents 
costs,  1054.     But  debt  not  extinguished, 

1054.  Money  must  be  paid  into  court, 

1055.  Second  tender  not  necessary,  1055. 
When  equivalent  to  performance,  1055. 
Admits  debt  to  amount  tendered,  1055. 
Manner  of  pleading  tender,  1055.  Must 
state  facts  showing  proper  tender,  1055. 
Must  show  that  tender  has  been  kept  good, 
1055.      Money  must  be  paid  into  court, 

1055.  Money  paid  in  belongs  to  plaintiff 
in  all  events,  1056.  Does  not  admit  lia- 
bility as  to  entire  claim  sued  on,  1056. 
Otherwise  if  special  contract  sued  on,  1056! 
In  actions  of  tort,  admits  claim  sued  on, 

1056.  Rule  in  actions  of  trover,  1056 
Money  paid  in  is  payment  so  far  as  it  goes 
1056.  Plaintiff  entitled  to,  1056.  Where 
two  different  claims  are  sued  on,  1057 
Proof  of  tender,  variance,  1057.  Involun- 
tary trespass,  1057.  Statute  relating  to 
1057  1058  For  injuries  by  vessels,  105s! 
Statute  relates  to  tender  after  action 
brought,  1058.  Must  be  payment  into 
court,  1058.    Offer  of  judgment  instead  of 

t;nde,^105|'  l°5t  By  PleW  money 
due,  325.  By  mortgagor  of  chattels.  140 
158.  Of  marriage,  656,  657.  Of  eooda 
sold,  676.  Of  price  for  goods  purchased 
677.     See  Performance.  Phased, 

TENANT:  See  Landlord  and  tenant 
TENEMENT:  See  Landlord  and  tenant.    D 
finition  of  tenement,  762.  ""       *" 


(a)  Rights  and  liabilities,  246.  C<0i  it  112-        (*)  Tenants  in  common,  285,  (o). 
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FICKET  ON  RAILROAD:   Ticket  office  to 
be  kept  open,  838.     Taking  extra  fare  for, 
actionable,  838.     See  Bailroad,  Passenger. 
TIMBER:"   Growing  trees  are  part  of  real 
estate,  639,  642,  763.     May  be  sold  by  un- 
sealed writing,  642.     License  to  cut  stand- 
ing timber,  T74,  776.     Trees  cut  down  are 
personal   property,    763.      Growing  trees 
presumed  to  belong  to  owner  of  soil,  763. 
Ownership  of  trees  by  one  person,  and  land 
by  another,  763. 
TIME:    Of  performing  covenants,  115.     Of 
paying  money  secured  by  chattel  mort- 
gage, 142.     Of  refiling  chattel  mortgage, 
174.     Of  performing  special  contract  to  do 
work,  178,  185.     Of  commencement  of  term 
under  lease.  192.     Of  payment  of  chattel 
note,  416.     When  bills  and  notes  are  due, 
458.     Computation  of,  is  by  calendar,  not 
lunar  months,  401.     How  computed  in  re- 
lation to  interest  on  money,  561.     Of  de- 
livering property  on  sales  of  $50,  &c,  538. 
Of  payment  of  money  in  such  case,  540. 
Of  alteration  of  bills  and  notes,  911  to  913. 
Of  performing  contracts,  942.     Of  purchas- 
ing set-off,  970.      Computation  of,  as  to 
statute  of  limitations,  979  to  987.     Of  mak- 
an  award,  1020,  1021.     Tender  when  to  be 
made,  1044,    1045.     Of  stamping  instru- 
ments, 1093, 1095.   When  a  person  becomes 
of  age,  888. 
TITLE :   To  land,  cannot  be  tried  by  a  jus- 
tice,  8.     Proceedings  on  answer  of,  8,  9. 
To  chattels  mortgaged,  138,  142.     To  part- 
nership property,   289.     To  pledged  pro- 
perty, 325.     To  property,  during  process 
of  manufacture,   333,  334.     To  bills  and 
notes,   see  BiUs  and  notes.     Of  property 
sold,  see  Sale.     Of  owner  of  goods  stolen, 
488.     No  one, can  transfer  more  title  than 
he  has,  488.     Of  real  estate,  how  trans- 
ferred, 635.     Transfer  of,  by  assignment, 
652.     Of  married  women  to  property,  658 
to  661.     Warranty  of,  implied  on  sales  of 
chattels,  530.     Defense  by  vendee,  of  want 
of  title  in  vendor,  532.     Title  to  growing 
trees  on  boundary  line,  763.     To  fences, 
784.      Proving  title  to  lands,  in  justices' 
courts,  770.     To  animals  of  a  wild  nature, 
764,765.     What  title  sufficient  to  maintain 
actions,  see  Trespass,  Trover,  Replevin,  &c. 
See  Vol  II. 
TOLLS :  See  ToUgatJierer. 
TOLL  GATE:  See  Tollgafherer. 
TOLL  GATHERER :  Right  to  take  tolls  de- 
pends on  condition  of  road,  101.     Evidence 
of  right,  is  a  proper  certificate,  102.     Gate 
of,  when  removed,  104.     False  representa- 
tions to,  as  to  exemptions,  759.     Forcible 
passing  of,  760.     Liable  for  acts  of  his  wife, 
in  taking  tolls,  759. 
TOMBSTONE :  Action  for  removing,  807. 
TOWN   CLERK:    Filing  chattel  mortgages 
with,  168.     How  filed  with,  if  office  of,  va- 
cant, 172.     Or  when  absent,  172.     Omis- 
sions of,    do    not    prejudice    party,    172. 
Power  to  make  certified  copies,  175,   176. 
Justices  to  deposit  dockets  with,  when,  70. 
When  to  deliver  books  and  papers  to,  71.  | 


TOWN  CLERK  —  continued. 
To  demand  papers,  71.  Certificate  of  re- 
moval of  constable,  72. 
TOWNS:  Are  corporations,  260.  Corporate 
powers  of,  260.  Highways  not  the  pro- 
perty of,  102.  Supervisors  of,  giving  con- 
sent for  taking  highway  for  plank  road, 
104.  No  action  lies  against  town  for  inju- 
ries from  condition  of  roads,  276.  Have 
power  to  regulate  height  of  fences,  786. 
In  what  town,  action  must  be  brought,  38. 

TORTS :  General  principles  relating  to,  727. 
Definition  of,  727.  Actions  will  lie  for, 
727.  Upon  what  right  of  action  founded, 
727.  May  be  for  invasion  of  right  of  per- 
son or  property,  727.  Or  for  violation  of 
duty  to  public  to  damage  of  plaintiff,  727. 
Or  for  infraction  of  private  duty,  727. 
Plaintiff  must  show  right  and  violation  of 
it,  727.  For  violation  of  public  duty, 
plaintiff  must  show  existence  of  duty, 
breach  of  it,  and  consequent  damage,  728. 
Must  be  some  special  injury  not  common 
to  all,  to  sustain  action,  728.  Difference 
between  public  and  private  wrong,  729. 
Where  a  statute  gives  a  right,  law  gives 
a  remedy,  729.  Breach  of  obligation  as 
an  element  of  torts,  730.  Breach  of  duty 
and  consequent  damages,  730.  Privity 
of  contract  in  reference  to  torts,  730.  In- 
juries arising  from  negligence  of  public 
contractors,  731.  Injuries  resulting  from 
negligence  of  physicians  or  apothecaries, 
731.  Injuries  resulting  from  improper 
manufactures,  731,  732.  Fraud  and  de- 
ceit to  damage  of  plaintiff,  733.  Difference 
between  legal  and  moral  fraud,  733.  Le- 
gal fraud  is  a  ground  of  action,  733. ,  Mis- 
representation as  a  ground  of  action,  733. 
When  knowledge  of  falsity  important,  733. 
See  Fraudulent  representations,  734.  Officer, 
Official  neglect  and  misconduct,  737.  En- 
ticing or  injuring  servant,  741.  Escape, 
742.  False  return,  746.  Nuisance,  748. 
Penalties,  754.  Trespass  to  property,  762. 
Trespass  upon  real  estate,  766.  Water 
and  watercourses,  kc,  791.  Trespass  to 
personal  property,  805.  Trover,  813.  Neg- 
gligence,  832.  Injuries  by  animals,  846. 
Frauds  in  sales,  exchanges,  &c,  853.  Re- 
plevin, 862.  Actions  for  torts  assignable, 
94  to  96.    When  not  assignable,  96. 

TRANSFER:  See  Assignments,  BiUs  and 
notes,  Sale,  Mortgage,  Gift. 

TRANSCRIPT:  Of  justices'  judgment  may 
be  docketed  in  county  clerk's  office,  10. 
Power  of  county  judge  to  examine,  55. 
Of  justices'  judgment,  when  evidence,  69. 
How  verified,  70.  Justice  bound  to  fur- 
nish, when  judgment  rendered  in  absence 
of  party,  70. 

TREES :  See  Timber.  Law  relating  to,  639, 
642,  763. 

TRESPASS  TO  PROPERTY:  Action  for  in- 
jury to  property  in  general,  762.  What 
property  is,  762.  What  is  real  property, 
762.  What  is  personal  property,  762. 
Definition  of  lands  and  tenements,  762. 
What  a  freehold  is,  762.    What  a  heredita- 
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TRESPASS  TO  PROPERTY  —  continued. 
ment,  762.  Difference  between  corporeal 
and  incorporeal  property,  762.  A  building 
is  part  of  the  land,  762.  Building  on  the 
lands  of  an  other,  762.  One  man  may  own 
land,  and  an  other  the  building,  673.  Grow- 
ing trees  may  be  owned  in  the  same  way, 
673.  Trees  on  boundary  line,  ownership 
of,  673.  Cutting  down  and  removing  the 
trees  of  an  other,  673.  Trees  cut  down 
are  personal  property,  673.  They  do  not 
pass  with  grant  of  land,  673.  Purchaser 
of  land  cannot  maintain  replevin,  673. 
Trespass  for  injuries  to  pew  in  a  church, 

673.  Ownership  of  animals  ferae  natwaz, 

674.  Stealing  of,  a  criminal  offense,  674. 
Trespass  for  injuring,  674.  Or  trover  for 
converting,  674.  Title,  how  long  it  con- 
tinues, 674.  Hunting  wild  animals,  675. 
When  hunter  may  claim,  675.  Catching 
fish  in  a  net,  675.  Hiving  bees,  and  owner- 
ship of,  675. 

TRESPASS  TO  REAL  ESTATE:  Action 
lies  for,  766.  No  action  lies  in  this  state 
for  trespass  in  an  other  state,  766.  But  it 
lies  in  one  county  for  a  trespass  in  an  other, 
766.  What  a  trespass  to  real  estate  is, 
766.  Trespass  "quare  claumm /regit,"  766. 
All  land  inclosed  in  contemplation  of  law, 
766.  Every  wrongful  entry  actionable, 
766.  For  every  right  a  remedy,  766.  Need 
not  show  any  damage,  766,  767.  Trespass 
though  beneficial,  767.  Need  not  go  on  in 
person  to  be  trespass,  767.  Throwing 
clubs,  sticks,  stones,  &c,  a  trespass,  767. 
Blasting  rocks  and  throwing  pieces,  767. 
Building  line  fence  no  trespass,  767.  Pos- 
session, 767.  Plaintiff  must  have  posses- 
sion, 767.  Possession  of  servant  or  agent 
sufficient,  767.  If  tenant  in  possession  he 
must  sue,  767.  Landlord  may  sometimes 
sue  by  statute,  767.  Action  on  the  case 
lies  by  landlord,  767.  Possession  generally 
essential,  768.  So  possession  alone  gene- 
rally sufficient,  768.  Ownership  and  right 
of  possession  sufficient,  768.  One  in  pos- 
session may  sue  for  trespass,  768.  Being 
out  of  possession  at  time  of  suing  no  harm. 
768.  What  is  a  sufficient  possession,  768. 
What  is  not,  768.  Public  business  is  a 
license  to  enter,  769.  But  license  may  be 
revoked,  769.  Plank  road  may  maintain 
trespass,  769.  Owner  out  of  possession 
cannot  sue,  769.  Proof  of  possession  by 
using  as  wood  lot,  769.  Trespass  on  wild 
uninclosed  lands,  770.  Deeds  as  evidence 
of  possession,  770.  Competent  in  justices' 
courts,  if  not  objected  to,  770.  Objection 
may  be  taken,  770.  If  not  taken,  deemed 
waived,  770.  Trespass  to  lands  used  as  a 
highway,  770.  Owner*of  soil  may  sue  for 
injury,  770.  Erecting  a  stall,  booth  or  table, 
a  trespass,  770.  Public  have  a  mere  ease- 
ment, 770.  Owner  of  adjoining  lands  pre- 
sumed to  own  to  center  of  highway,  770. 
Trespass  for  acts  done  on  sidewalk,  770, 
771.  Executor,  &c,  may  maintain  trespass, 
771.  Commissioners  ■  of  highways  cannot, 
771.     Possession  by  virtue  of  contract  of 


TRESPASS  TO  REAL  ESTATE— continued. 
purchase  of  lands,  sufficient  to  maintain 
trespass,  771.  Trustees  of  a  religious 
society  may  sue,  771.  Exclusive  right  to 
crops  sufficient,  771.  Grain  sown  on 
shares,  771.  Tenants  in  common,  771. 
License,  and  what  it  is,  772.  When  license 
a  defense,  772.  Lioense  to  dig  gravel  or 
earth,  772.  To  cut  standing  trees,  772. 
To  enter  a  dwelling,  772.  Or  store,  or  inn, 
or  place  of  public  business,  772.  To  get 
water  from  spring  or  well,  772.  Or  view- 
ing curiosities,  or  for  amusement,  772. 
License  once  given,  must  be  revoked  before 
trespass  lies,  773.  When  presumed  to  con- 
tinue until  revoked,  773.  License  is  essen- 
tially a  power,  773.  May  be  revoked  at 
pleasure,  773.  Rule  the  same  whether 
sealed  or  not,  773.  Revoked  by  death  of 
licensor,  773.  Or  by  grant  of  lands,  773. 
Agreement  to  sell  no  license  to  enter,  773. 
May  be  revoked  at  any  moment,  773.  Even 
after  execution  commenced,  773.  License 
when  incident  to  a  grant,  not  revocable, 

773,  774.  Lioense  a  mere  personal  privi- 
lege, 774.  It  cannot  be  transferred,  774. 
License  by  one  man  does  not  bind  an  other, 

774.  If  coupled  with  an  interest,  not  re- 
vocable, 774.     And  may  be  transferred, 

774.  When  license  implied  from  sale  of 
chattel  774.  Permission  to  kill  game  or 
cut  timber,  774,  775.  Pleading,  defense  of, 
what  to  state,  775.  License  to  do  act,  im- 
plies authority  to  take  necessary  assistance, 

775.  License  given  by  law  to  serve  pro- 
cess, &c,  775.  Difference  between  license 
by  law  and  that  of  party,  776.  As  to  di- 
vision fences,  see  Fences,  Cattle,  Damage 
feasant,  Highways.  As  to  injuries  to  water- 
courses, see  Water,  Watercourses,  &c. 

TRESPASS  TO  PERSONAL  PROPERTY: 
Change  in  form  of  action  does  not  affect 
remedy,  805.  Action  for  injury  to  person- 
al property,  805.  Cannot  maintain  tres- 
pass and  replevin  and  trover  at  same 
time,  805.  Lies  for  injury  to  property  in 
possession,  805.  For  injuries  committed 
out  of  state,  805.  Must  have  actual  or 
constructive  possession,  805.  If  plaintiff 
has  neither  he  cannot  maintain  this  form 
of  action,  806.  Lessor  of  chattel  cannot 
maintain,  806.  Mere  possession  sufficient 
against  wrongdoer,  806.  Even  if  plain- 
tiff's  possession  is  wrongful,  806.  Mere 
finder  of  chattel  may  sue  in,  806.  So  may 
agistor  of  cattle,  806.  Or  sheriff  or  con- 
stable having  a  levy,  806.  But  plaintiff 
in  execution  cannot,  806,  811.  Proof  of 
ownership  draws  to  it  possession  sufficient 
to  maintain  action,  806.  Purchaser  of 
chattel  may  sue  wrongdoer,  807  So  mav 
bailee  as  a  factor,  &c,  807.  So  may  bailor 
as  m  case  of  a  lender,  807.  Action  of  for 
removing  tombstone,  807.  Against  land- 
lord for  removing  door  plate,  807.  Chasms? 
cattle  with  dogs,  807.  For  killing  do/ 
807.  Or  tame  or  domestic  animals  807 
Donee  of  goods  may  sue,  807.  Or  person 
to  whom  goods  are  sent  on  sale  or  return. 
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TRESPASS  TO  PERSONAL  PROPERTY— 
continued. 

807.  Or  owner  of  livery  team,  if  servant 
sent  with  them,  808.  Otherwise,  if  bailee 
has  exclusive  possession  at  time  of  inju- 
ry, 808.  Trespass  is  an  injury  to  posses- 
sion, 808.  Procuring  levy  on  satisfied 
judgment  a  trespass,  808.  So  of  levy  af- 
ter return  day  of  process,  808.  Or  a  levy 
by  a  school  district  collector,  808.  Asses- 
sors liable  for  wrongful  assessment,  808. 
Justice's  attachment  issued  without  au- 
thority and  executed,  all  parties  trespassers, 

808.  So  of  every  unlawful  interference 
with  property  by  officers  with  process, 
808.  Mere  levy,  if  wrongful,  a  trespass, 
808.  Directing  property  to  be  wrongfully 
taken,  809.  Or  by  ratifying  previous  tres- 
pass, 809.  But  ratification  must  be  with 
knowledge  of  facts,  809.  No  trespass  by 
relation,  809.  Must  show  act  by  defend- 
ant or  by  his  direction,  809.  Need  not  sue 
all  the  wrongdoers,  809.  Injury  done  to 
property  held  adversely,  809.  Principal 
not  liable  for  willful  trespass  of  agent  or 
servant,  810.  But  master  liable  if  he  di- 
rected act  to  be  done,  810.  Master  liable 
for  act  done  by  agent  or  servant  in  line  of 
his  duty,  even  if  malicious,  810.  Injuries 
by  tame  animals,  810.  No  action  lies  for 
unavoidable  accident,  810.  Trover  or  re- 
plevin will  sometimes  lie  when  trespass 
will  not,  810.  Trespass  lies  for  wrongful 
taking  for  a  moment,  810.  In  trover  must 
be  a  conversion,  810.  Return  of  property 
goes  in  mitigation,  810.  Injury  from 
chasing  boy  into  store,  810.  Title  in  stran- 
ger or  third  person,  ,811.  Bailee  cannot 
maintain  trespass  against  officer  for  taking 
bailor's  goods  on  execution,  811.  Exemp- 
tion is  personal  privilege,  811.  Owner 
causing  injury  cannot  sue,  811.  No  action 
for  killing  dog  which  is  a  nuisance, '  811. 
If  injury  done  by  domestic  animal,  it  must 
be  shown  that  owner  knew  of  propensity 
to  do  mischief,  811.  Otherwise,  if  animal 
trespassing,  811.  Ministerial  officer  exe- 
cuting regular  process,  is  not  liable  to  ac- 
tion, 811,  812.  He  need  not  inquire  as  to 
jurisdiction  if  fact,  if  jurisdiction  exists  as 
to  subject  matter,  812.  Knowledge  of 
irregularity  in  issuing  no  ground  of  action, 
812.  If  regular  on  its  face  process  may 
be  executed,  although  actually  void,  812. 
Taking  indemnity  does  not  change  the  rule, 
812.  Process  protects  those  who  assist 
officer,  812.  Producing  execution  when 
sufficient,  812.  When  he  must  also  pro- 
duce judgment,  812.  Property  in  custody 
of  law  no  action  lies  by  owner,  812.  Ac- 
tion generally  founded  on  wrongful  taking, 
812.  When  action  does  not  he,  812. 
When  action  should  be  case,  812. 

TRIAL :  Amendments  on,  or  before,  or  after, 
11.  Changing  place  of,  23.  Defined  by 
the  Code,  25.  Powers  of  justices  relating 
to,  37.  '  Of  issues  by  the  justice  alone,  51. 
By  a  jury,  51.  To  be  according  to  allega- 
tions and  proofs,  51.    If  default,  must  still 


TRIAL — continued. 
be  trial,  10,  51.     Proceedings  on,  51  to  64. 
See   Former  adjudication.     New  trial  in 
county  court  on  appeals,  31,  32. 

TROVER :  Nature  of  the  action,  813.  When 
concurrent  with  trespass,  813.  Distinction 
between  trespass  and  trover,  813.  Essen- 
tial requisites  of  the  action,  814.  Will  lie, 
wherever  trespass  will,  for  taking,  814. 
And  frequently  where  trespass  will  not, 

814.  By  whom,  814.  Possession  suffi- 
cient, against  wrongdoer,  814.  Lies  by 
bailee  of  chattels,  814.  By  a  factor,  814. 
By  a  finder  of  goods,  814.  By  one  in  pos- 
session of  estrays,  814.  By  owner  entitled 
to  possession,  814.  Plaintiff  must  have 
property  in,  or  actual  possession  or  right 
of,  814.  Property  in,  may  be  general  or 
special,  814.  Possession  may  be  actual 
or  constructive,  815.  Executor  or  adminis- 
trator may  maintain,  815.  But  legatee 
cannot,  815.  Complaint  by  executor,  what 
to  show,  815.  Goods  to  be  manufactured, 
who  to  sue,  815.  Or  where  things  must 
be  weighed,  counted,  &c,  815.  Sale  pro- 
cured by  fraud,  vendor  may  maintain  tro- 
ver against  vendee,  815.     Or  his  assignee, 

815.  Stolen  property,  owner  may  main- 
tain, 815.  Sheriff  or  constable  with  levy, 
may  sue,  815.  When  execution  sufficient 
evidence  6f  title,  816.  When  judgment 
must  be  proved,  816.  Who  estopped  from 
denying  judgment,  816.  Officer  suing  mere 
wrongdoer,  proof  of  execution  and  levy 
enough,  816.  When  officer  claims  sale 
fraudulent,  he  must  show  judgment  as  well 
as  execution,  816.  So  of  title  made  under 
mortgage  sale,  816.  Assignee  of  judgment 
debtor,  816.  Plaintiff,  who  makes  title  un- 
der execution  sale,  must  also  show  judg- 
ment, 817.  If  no  objection  made,  need  not 
produce  it,  817.  Nor  in  case  of, an  action 
against  wrongdoer,  817.  Indorsement  of 
levy,  evidence  of  title,  817.  Plaintiff  in  execu- 
tion cannot  sue  for  property  taken  after  levy, 

817.  Owner  may  sue  for  goods  wrongfully 
pledged,  817.  Purchaser  of  goods  in  pos- 
session of  third  person  may  sue  for  conver- 
sion, 817.  So  may  pledgor  of  stock  for 
usurious  loan,  817.  Or  of  stock  wrongfully 
sold,  817.  Or  by  purchaser  of  fixtures  at 
mortgage  sale,  817.  Or  by  lessor  of  furni- 
ture, 817.  Or  by  bailor  of  property,  818. 
Plaintiff  must  have  present  right  of  posses- 
sion, 818.     When  pledgor  cannot  maintain, 

818.  Or  when  landlord  cannot,  for  furni- 
ture, 818.  Against  whom,  818.  Against 
the  person  who  does  the  wrong,  818.  Or 
who  directed  it  to  be  done,  818.  Lies 
against  corporations,  818.  Por  driving 
horse  beyond  place  agreed,  818.  Infancy 
no  defense,  818.  Lies  for  a  newspaper 
detained  by  postmaster,  818.  By  one  who 
holds  goods  under  a  lien,  818.  By  make' 
for  conversion  of  note  by  wrongfully  nego- 
tiating it,  819.  When  defrauded  vendor 
of  goods  cannot  sue  second  vendee  in  good 
faith,  819.     When  he  may  sue,  and  whom, 

819.  For  what  property,  819.     Must  bo 
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personal  chattels,  819.     Does  not  lie  for 
parts  of   real  estate,  819.     Lies  for  bank 
bills,  bills  and  notes,  cheeks,  bonds,  insur- 
ance policies,  See.,  819.      For  domestic  or 
reclaimed  animals,  819.     But  not  for  fix- 
tures annexed  to  freehold,  819.  But  will  lie 
after  fixtures  are  severed,  819.     And  for 
detached  machinery,  819.     Or  for  part  of  a 
vessel,  819.     Generally  one  tenant  in  com- 
mon cannot  maintain  trover  against    an 
other,  820.     Remedy  is  to  retake  posses- 
sion, 820.     But  trover  lies  if  '  one  tenant 
sells  the  whole,  820      Or  removes  it  to  a 
great  distance,  820.     But  loss  or  destruc- 
tion must  generally  be  shown  to  maintain 
the  action,  820.     Bach  tenant  in  common 
may  insure  or  not,  as  he  chooses,  820.     Or 
use  property  carelessly,  820.     Division  of 
property  held  in  common  must  generally  be 
by  consent  of  all,  820.     Otherwise  in  some 
cases,  820.     Title  to  property  by  accession 
or  confusion,  see  Accession,  Confusion.    Con- 
version,   824     Plaintiff  must  show  a  con- 
version, 824.     What  a  conversion  is,  824. 
"What  is  evidence  of,  824.     Demand  and 
refusal  when  necessary,  824.      Conversion 
by  a  wrongful  taking,  824.  "Wrongful  taking 
is  proof  of  a  conversion,  825.     Taking  or 
removal    not    always   a   conversion,    825. 
Servant  taking  his  master's   property  is, 
825.     No  demand  if  taking  wrongful,  825. 
Conversion  by  wrongful  assumption  of  pro- 
perty, 825.     Claiming   goods   evidence   of 
conversion,   825.      Clerk  or  agent    liable 
for  converting  for  employer,  825.     Putting 
property  where  charge  is  incurred,   825. 
Converting  bill  or  note  by  procuring  its 
discount,   825.     Negotiating  bill  or  note 
before  legal  inception,    825.      Converting 
thing  found,  825.     Or  held  as  bailee,  826. 
Selling  property,   as  agent  for  an  other, 
will  be  liable  to  true  owner,   826.     Need 
not  show  manual  taking,  826.     Assuming 
right  to  dispose  of,  sufficient,  826.     Slight 
interference  sufficient,  826.   Although  there 
are  exceptions,  826.     Conversion  by  demand 
f        and  refusal,   826.     If  taking  wrongful,  no 
demand  necessary,  826.     If  taking  lawful, 
demand  must  be  made,  826.     But,  if  actu- 
ally converted,  action  lies,  827.     Innocent 
taker  from  wrongdoer,  must  be  a  demand, 
827.     But  innocent  taker  from  thief  gets 
no  title,  827.     Demand  must  be  made  of 
all  the  bailees  who  have  the  property,  827. 
Otherwise  as  to  partners,   827.     Demand 
of  married  woman,  does  not  render  husband 
liable,  827.    Not  even  in  the  receiving  stolen 
goods,  827.     Demand  -may  be  oral  or  writ- 
ten, 827,  828.     If  written,  how  proved  at 
trial,  828.      Party  in  possession  of  goods 
may  require  proof  of  authority  to  demand 
them,  828.     Otherwise,  if  refusal  put  on 
other  grounds,  828.     Demand  of  payment 
or  satisfaction,  sufficient,   828.      Demand 
must  relate  to  the  goods  claimed,  828.     A 
conversion  is  not    established    by  every 
refusal,  828.     Goods  on  a  man's  land,  he 
nead  not  do  any  active  thing  about  them, 


TROVER  —  continued. 

828.  If  deposit  made  by  several,  all  must 
demand,  828.  Party  must  have  power  to 
deliver  goods,  or  no  conversion,  829.  GoodB 
in  actual  possession  of  an  other,  829.  Plain- 
tiff must  show  wrongful  detention,  after 
lawful  demand,  829.  Ability  to  comply,  is 
for  plaintiff  to  prove,  829.  Trover  lies 
against  carrier  for  delivery  to  wrong  per- 
son, 829.  But  not  for  mere  omission  of 
carrier,  as  when  lost  or  stolen  by  negligence, 

829.  Demand  and  refusal,  mere  evidence 
of  a  conversion,  829.  Trover  does  not  lie 
against  agent  for  selling  goods  below  price 
fixed,  829,  830.  Demand  and  refusal,  not 
conclusive  evidence  of  conversion,  830. 
But  are  prima  facie  evidence  of  it,  830. 
Refusal  should  be  positive,  830.  Excuse 
in  good  faith,  no  conversion,  830.  If  no 
excuse,  refusal  need  not  be  express,  830. 
Tender,  when  goods  are  pledged,  and  re- 
fusal to  receive  money,  is  conversion,  830. 
Refusal  to  receive  the  money,  waives  pro- 
duction, 830.  Need  not  give  manual  pos- 
session on  demand,  if  party  not  possessed, 
831.  Demand  must  be  made  before  action, 
831.  Promise  to  deliver  and  neglect  to  do 
so,  is  evidence  of  a  conversion,  831.  Mere 
refusal,  not  always  evidence  of  it,  831. 
When  trover  cannot  be  maintained,  831. 
After  forfeiture  of  chattel  mortgage,  mort- 
gagee may  maintain  trover  for  the  goods, 
143,  144.  So  the  action  lies  by  mortgagor 
against  mortgagee,  after  payment,  140. 
"When  mortgagee  need  not  prove  a  demand, 
157.  Triver  lies  against  pledgee,  on  re- 
fusal to  deliver  to  pledgor  on  payment,  325. 
So  pledgor  may  sue  stranger  for  conver- 
sion, 327.  Action  lies  for  goods  sold  con- 
ditionally, 484  to  487.  For  goods  procured 
by  fraud,  504  to  509.  For  goods  pledged 
for  usurious  debt,  579. 

TRUSTEES,  TRUSTS:  When  trustee  may 
sue,  20.  Agent  is  sometimes  treated  as 
trustee,  252,  253.  Trustees  of  corpora- 
tions may  enter  into  contracts,  269.  "When 
trustees  personally  bound  by  contracts, 
224.  Of  religious  corporations  may  main- 
tain actions,  771.  Assignments  in  trust, 
648,  649  to  654.  Demand  of  trustee  be- 
fore action,  716.     Sales  of  pews  by,  641. 

TURNPIKES:  See  Plank  roads,  Corpora- 
Hans,  Penalty. 

UMPIRES :  See  Arbitrament  and  award. 

UNDERTAKINGS:  See  Bonds.  Actions  on, 
124.     Liabilities  of  sureties,  125. 

USAGE  :•  See  Custom.  Cannot  affect  usury 
laws,  578.  ' 

USE  AND  OCCUPATION:  Statute  relating' 
to  recovery  of  rent  for,  717.  At  common 
law  a  promise  necessary.  717.  Action 
founded  on  relation  of  landlord  and  ten- 
ant, 717  No  tenancy  in  case  of  contract 
for  purchase,  7H.  And  no  action  lies  for 
rent  m  such  case,  717.  Trespasser  not 
a  tenant,  717  "What  contract  entitles  to 
rent,  717.  Must  be  demise  in  some  form 
718.  May  be  express  or  implied  718* 
Tenant  holding  over  against  will  o'f  land- 
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USE  AND  OCCUPATION  —  continued. 
lord,  718.  If  no  possession,  this  action 
does  not  lie,  718.  Dispossessed  tenant  not 
liable  in  it,  718.  But  landlord  may  recov- 
er rent  due,  718.  Lease  evidence  of 
amount  of  rent,  718.  Amount  of  rent  a 
matter  of  contract,  or  implied  by  law,  719. 
Rented  for  prostitution,  no  recovery  of 
rent,  719. 

USURY  :  See  Interest.  No  evasions  of  the 
law  tolerated,  659.  Verdict  against  evi- 
dence set  aside,  560.  Statutes  relating  to 
usury,  560,  561.  Rate  of  interest,  560. 
Money  illegally  paid ,  recoverable,  560. 
Time,  how  calculated,  561.  lender  may  be 
called  as  a  witness,  561.  Corporations  not 
allowed  to  set  up  usury  as  a  defense,  561.  To 
be  usury  must  be  a  loan  of  money,  561. 
Loan  of  goods  or  chattels  no  usury,  561. 
Principal  must  be  put  at  hazard,  561.  "What 
are  cases  of  risk,  561,  562.  To  be  usury 
must  be  certain  gain  beyond  legal  rate,  562. 
Incidental  advantage  no  usury,  562.  Must 
be  agreement  for  more  than  lawful  rate  of 
interest,    562.      Must  be   corrupt  intent, 

562.  Must  be  proof  of  such  intent,  562. 
Both  parties  must  be  cognizant  of  usury, 

,  562.  New  security  in  bonds  of  bona  fide 
holder,  562.  Bank  lending  money  and  giv- 
ing certificate  payable  at  future  day  no 
usury,  563.  Money  not  advanced  at  time 
of  taking  securities  when  no  usury,  563. 
Borrower  making  present  to  lender,  563. 
Ignorance  of   law  no   excuse  for  taking, 

563.  Instances  of  loans  not  usurious,  563. 
Putting  money  into  an  adventure,  563.  If 
capital  at  risk  no  usury,  563.  Compound 
interest  not  usury,  563.  Interest  payable 
quarterly,  &c.,  valid,  563.  Taking  interest 
in  advance,  564.  Compensation  to  factor 
for  accepting  bills,  564.  Interest  on  ad- 
vances so  made,  564.  Money  paid  on  usu- 
rious loan  cannot  be  recovered  except  as  to 
the  excess,  564.  Charges  for  trouble  and 
expenses. in  getting  money,  564.  Paying 
expenses  of  lender  in  traveling  to  debtor's, 
565.  "When  usurious  and  when  not,  565. 
Loan  made  by  agent,  and  bonus  taken  by 
him,  does  not  affect  principal,  565.  "When 
the  rule  is  otherwise,  565.  Advantage  to 
be  received  by  the  lender,  565.  Buying 
bill  before  due,  566.  Mistake  in  computing 
interest  no  usury,  566.  Otherwise,  if , 
taken  because  of  erroneous  view  of  the 
law,  566.  Difference  in  exchange,  its  effect 
as  usury,  566,  567.  Lending  uncurrent 
bills,  567.  Sale  of  stocks  connected  with 
loan  567.  Sale  of  one's  credit  not  usury, 
568.'  Selling  valid  paper  at  a  discount,  568. 
Holder  may  recover  full  amount  of  maker, 
568.  But  if  indorser,  can  recover  only  the 
amount  paid  for  the  note,  568.  Exchanging 
notes  to  raise  money,  568.  Selling  property 
with  a  loan  of  money,  568.  No  usury  in 
loan  of  chattels,  569.  Loan  of  cows  or 
sheep,  569.  Loan  made  on  a  condition  of 
purchase,  569.  Exchange  of  property  con- 
nected with  loan,  569.  Sale  of  property 
and  hiring  it  by  borrower,  569.    Sale  of 


USURY  —  continued. 

business  paper  at  a  discount,  570.  Sale  of 
accommodation  notes  usurious,  570.  So  of 
bills  of  exchange,  570.  Original  transac- 
tion valid,  and  new  note  including  usury, 
holder  may  recover  debt  on  first  loan,  571. 
But  second  note  must  be  abandoned,  571. 
Forbearance  for  usurious  payment,  571. 
Agreement  for  usurious  payment,  571. 
Renewals  do  not  aid  usurious  transactions, 
571.  So  collateral  securities  are  also  void, 
571.  Reforming  instrument  of  no  avail, 
671.  Compound  interest  against  will  of 
borrower,  572.  Who  is  a  borrower  within 
the  statute,  572.  Indorser,  guarantor  or 
surety  is,  572.  Assignor  or  receiver  may 
interpose  defense  of,  572.  Purchaser  of 
land  subject  to  usurious  mortgage,  572. 
Subsequent  grantee,  when  not  a  borrower, 
573.  Corporation  cannot  set  up  defense, 
573.  Corporation  cannot  recover  usurious 
payments,  573.  Indorser  for  corporation 
may,  573.  Who  cannot  impeach  real  estate 
mortgage  for,  573.  Deed  not  avoided  by 
stranger,  673.  When  bond  not  avoided, 
673.  Representation  that  note  or  bill  is 
valid,  estops  party  making  them,  574.  So 
of  certificate  of  validity,  574.  Rule  the 
same  on  a  transfer  by  an  agent,  575.  Who 
not  estopped,  575.  Taking  note  with 
knowledge  of  usury,  575.  No  estoppel 
unless  representations  are  outside  of  the 
bill  or  note,  576.  Recital  of  value  in  bill 
no  estoppel,  576.  Representations  may  be 
oral  or  written,  576.  Lender  cannot  allege 
usury,  576.  ~Sev  security  valid  in  hands 
of  bona  fide  holder,  576.  Presumptions  as 
to  innocence  of  holder,  576.  Indorser 
liable  on  transfer  of  usurious  note,  576. 
Law  of  place  as  to  usury,  576,  577.  Rate 
of  interest  may  be  according  to  place  where 
note  or  bill  is  payable,  577.  Presumption 
as  to  foreign  laws,  577.  Illegality  must  be 
shown  by  party  alleging  it,  577.  Not  pre- 
sumed invalid,  577.  If  contract  void  where 
made,  void  everywhere,  578.  No  difference 
whether  usury  paid  or  promised,  578.  May 
be  promise  by  separate  writing  or  by  parol, 
578.  Usage  or  custom  cannot  change  the 
laws,  578.  Evasions  of  usury  laws,  578. 
Property  pledged  for  usurious  loan  may  be 
recovered,  579.  But  payment  of  existing 
usurious  debt  with  property  is  valid,  579. 
When  usurious  premiums  to  be  sued  for, 
579. 

VALUE  :  Every  consideration  must  have 
some,  88,  89.  Sale  of  passage  ticket  of 
no  value,  711.  No  implied  warranty  of,  on 
sales,  525.  Admission  of,  in  bills  and  notes, 
404.  In  chattel  notes,  404.  Failure  in, 
how  far  a  defense,  1060. 

VENDOR:  See  Sale,  Purchaser. 

VENIRE :  When  issued,  to  whom  directed, 
its  contents,  61.  Who  may,  and  who  may 
not  serve  it,  52.     How  to  be  served,  52. 

VENUE:  See  Place  of  trial. 

VERDICT:  How  returned,  54.  Plaintiff  must 
be  present,  64.  Failure  to  find,  discharge 
of  jury,  54.    Remitting  a  part  of,  66.    Judg- 
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merit,  when  to  be  rendered  on,  66.    Maybe 
received  on  Sunday,  923. 

VIGILANCE:  Required  of  creditors,  919. 
In  interposing  defenses,  944  to  948.  In 
preparing  medicines  for  sale,  131,  834.  In 
preventing  damage  to  others,  832  to  836. 
In  executing  process,  131,  143.  In  dis- 
charging professional  duties,  336.  In  se- 
lecting assistance,  336.  Required  of  inn- 
keepers, 342.     Of  carriers,  349. 

VOIRE  DIRE :  Swearing  witness  on,  53. 

VOID,  VOIDABLE:  Contracts  of  infants 
not  void,  but  voidable,  888.  Contracts 
procured  by  fraud  voidable  at  election  of 
party  injured,  854,  858.  Illegal  contracts 
void,  914.  Process  issued  without  juris- 
diction, 138,  740,  812.  Delivery  of  goods 
procured  by  fraud,  504.  Contracts  by  lu- 
natics, 896.  Usurious  bills  and  notes,  and 
other  contracts,  518. 

VOLUNTARY  PAYMENT:  No  ground  of 
action,  701.  Cannot  be  recovered  back, 
702.  Even  if  paid  on  illegal  contract, 
713. 

VOLUNTARY  CONVEYANCE :  With  in- 
tent to  hinder,  delay,  or  defraud  creditors, 
645.     See  Assignment. 

WAGERS:  Statutes  relating  to,  713.  Wagers 
are  void,  713.  Money  lost  may  be  recov- 
ered, 713.  Paying  over  the  money  makes 
no  difference,  713.  Claim  for  money  is 
assignable,  714.  Money  lent  to  bet  can- 
not be  recovered,  714.  May  be  recovered 
of  stakeholder,  714.  Cannot  recover  any 
deposit  but  his  own,  714.  Rule  when  bills 
are  deposited,  and  bank  fails,  714. 

WAGES:  See  Special  contracts  to  labor,  Work, 
labor,  &c,  Illegality.    When  payable,  680. 

WAIVER :  Party  may  waive  benefit  confer- 
red by  law,  136,  842.  Of  fraud,  with 
knowledge,  857,  858.  Of  lien,  366.  Of  a 
legal  right,  a  good  consideration,  89,  90. 
Of  payment  before  delivery  of  goods,  487. 
Of  prepayment  of  freight  by  carrier,  346, 
347. 

WAREHOUSEMEN:  See  Bailment. 

WARRANT:  When  to  issue,  and  against 
whom,  39.  Affidavits  and  security,  39. 
Contents  and  service,  and  return  of,  40. 
When  preferred  to  summons,  44.  When 
to  be  stamped.  See  Stamps.  When  officer 
a  trespasser  for  executing,  740. 

WARRANT  OR  POWER  OP  ATTORNEY: 
Must  be  stamped.     See  Stamp. 

WARRANTY :  See  Sales.  On  sales  or  ex- 
change of  property,  678.  Proofs  by  plain- 
tiff under  general  denial,  678.  Allegations 
in  the  complaint,  678.  How  express  or 
implied  warranty  to  be  stated,  678.  Action 
for  false  warranty,  678.  Need  not  prove 
all  the  allegations,  678.  Need  not  prove 
fraud,  if  alleged,  678.  Retaining  property 
with  knowledge  of  faults,  678.  Measure 
of  damages,  678,  679.  Damages  recovera- 
ble by  assignee  of  claim,  679.  Allegations 
hi  pleadings  to  be  true,  679.  Must  be  some 
proof  as  to  damages,  679.  As  to  warranty 
of  quality,  quantity  or  title,  see  Sales. 


WATER  AND  WATERCOURSES:  Stream* 
may  be  public  or  private  property,  791. 
What  are  public,  and  what  private,  791. 
What  a  watercourse  is,  791.  Land  includes 
waters,  791.  Cannot  have  permanent  in- 
terest in  water,  791.  Owners  of  water- 
courses termed  riparian  proprietors,  791. 
Ownership  of  streams,  192.  Boundaries 
on,  each  owns  to  the  center,  792.  Deeds 
bounding  lands  by,  792.  Nature  of  flow- 
ing water,  and  rights  to  it,  192.  Every 
proprietor  has  equal  right  in,  192.  Divert- 
ing water  of  streams,  192.  Action  lies  for 
unlawfully  diverting,  192.  How  each  per- 
son may  use,  192.  Entitled  to  full  flow  of, 
192,  193.  Stream  divided  by  island,  193. 
Spring  from  which  stream  flows,  193. 
Stream  from,  cannot  be  lawfully  diverted 
even  by  owner,  193.  Detaining  water  to 
injury  of  one  below,  193.  Need  not  prove 
actual  damage,  793.  Using  water  for  irri- 
gating land,  794.  Rights  of  owners  in 
that  respect,  794.  Cannot  divert  to  injury 
of  mills  below,  194.  Diversion  of  subter- 
raneous water,  794.  What  waters  may  be 
diverted,  794.  Owner  of  lands  may  ditch 
and  drain  them,  795.  May  divert  under- 
ground water,  in  what  cases,  195.  Digging 
wells,  195,  196.  Obstruction  of  water,  196. 
Detaining,  when  actionable,  196.  Throw- 
ing in  tanbark,  191.  Corrupting  by  lime, 
gasworks,  &c,  191.     Cesspool  near  a  well, 

797.  Or  of  a  tanyard,  so  as  to  render  the 
water  impure  for  those  below,  798.  Flow- 
ing lands  above,  798.  Raising  water  by  re- 
pairing dams,  79S.     Flooding  lands  below, 

798.  Proper  use  of  water,  not  actionable, 
798.  Improper  use  is  actionable,  798. 
Right  to  build  dams,  799.  Must  be  suffi- 
cient, or  owner  liable,  799.  Injuries  arising 
from,  199.  Back  water  upon  miU  above, 
199.  When  acts  afford  ground  of  action, 
800.  Impeding  operation  of  mill  above, 
800.  Whether  does  so,  a  question  of  fact, 
800.     As  to  fisheries,  see  800  to  805. 

WEARING  APPAREL:  See  Execution. 

WHARF  AND  WHARFINGER:  Extends 
license  to  public  to  enter  lands,  169.  He 
may  revoke  it  by  notice,  169.  Delivery  of 
goods  to,  by  carriers,  354.  Lien  of,  360, 
365,  366. 

WIDOW:  When  she  may  sell  or  mortgage 
property  of  deceased  husband,  142. 

WILLFUL :  Trespass,  if  willful  or  malicious, 
ought  to  increase  damages,  161.  Will- 
fully causing  cattle  to  be  seized,  penalty 
for,  180.  Act  of  servant  does  not  charge 
master,  249,  842. 

WINDOWS:  Darkening,  by  building,  208. 

WITNESSES :  Parties,  when  competent,  un- 
der old  rule,  53.  Who  competent,  now,  34, 
35,  36.  Subpoenas  for,  49,  50.  Attach- 
ment for  disobeying,  50.  Competency  of 
witnesses,  how  tried,  53.  Must  be  sworn, 
before  testifying,  53.  Refusing  to  be 
sworn,  13.  Action  for  disobeying  subpoe- 
na, 129. 

WORK,  LABOR  AND  SERVICES:  Musi 
be  some  contract,  express  or  implied,  619, 
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Request  and  compliance  with  it,  sufficient, 
619.  Need  not  always  show  express  re- 
quest, 679.  Request  and  promise».some- 
times  implied,  679.  Medical  or  other  ser- 
vices for  wife  or  child,  680.  Permitting 
service  without  objection,  680.  Service 
must  be  of  some  value,  680.  Need  not  al- 
ways be  so,  if  employer  chooses  unprofita- 
ble business,  680.  In  absence  of  agree- 
ment,   law  will    give   reasonable   wages, 

680.  Workman  to  possess  skill,  680. 
Must  use  it,  and  with  due  care,  680. 
Wages,  when  payable.  680.  Services 
need  not  be  rendered  in  person,  681. 
All  classes  of  laborers  may  recover  pay, 

681.  General  principles  relating  to  com- 
pensation, 681.  When  complaint  to  be 
special,  681.  No  action  lies  for  gratuitous 
servioes,  681,  685.  Nor  if  they  are  ille- 
gal, 681.  Must  have  license  in  some  cases, 
681.  Attorneys  may  sue,  682.  Amount 
recoverable,  682,  683.  May  prove  value 
of  his  services,  683.  May  agree  upon  sum 
payable,  683.     Must  show  retainer,    683, 

684.  Must  possess  skill  and  use  it,  684. 
If  negligent  recovers  no  pay,  684.  Liable 
for  gross  blunders,  684.  But  not  for  every 
mistake,  685.  If  default  committed,  attor- 
ney must  show  that  there  is  no  defense,  or 
he  is  liable,  685.  Agreement  to  take 
amount  collected  of  opposite  party  as  pay- 
ment, 685.  Factors  or  brokers  entitled  to 
pay,  685.  Must  show  employment  and  ser- 
vices, 685.     Commissions  the  usual  mode, 

685.  When  no  pay  recoverable,  686.  Par- 
ty dealing  with  brokers  presumed  to  know 
customs  of,  686.  Volunteered  service  no 
pay,  686.  Broker  must  show  that  he  made 
a  contract,  686.  May  sometimes  recover 
value  of  services  if  he  did  not  complete 
contract  alone,  687.  Architects  may  re- 
cover pay,    687.     May  assign  his  claim, 

687.  Cannot  recover  if  his  neglect  causes 
damages  beyond  the  value  of  services, 
587,    688.     Certificate  of,  when  important, 

688.  Fraudulent  refusal  to  give  it,  688. 
Printers  may  recover  pay,  688.  Not  for 
obscene  works,  688.  Nor  for  Sunday 
labor,  688.  Clerks  may  sue  for  wages,  688. 
Servants  and  day  laborers  may  also  sue, 
888.  Teachers  and  actions  for  wages,  689, 
692.  Of  private  school,  689.  Note  given 
to  teacher  by  trustees,  valid.  692.  Teacher 
must  be  licensed,  693.  Cannot  be  dis- 
charged before  time  expires,  693.  Authors 
and  editors,  right  to  pay,  689.  Correspon- 
dence furnished  at  request,  689.  Physi- 
cians and  surgeons  may  sue,  689.  Must 
have  skill,   690.     Liable  for  ignorance  or 
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negligence,  690.  Presumption  of  skill  and 
care,  690.  May  recover  for  student's  ser- 
vices, 690.     Law  recognizes  no  preference, 

690.  Clergymen,  pay  for  services,  690. 
Carriers,  and  recovery  of  pay,  690.  Gov- 
erned by  his  contract,  690,  691.  Action 
for  not  furnishing  agreed  freight,  691. 
Agreement  as  to  time  when  carrier  will 
deliver  goods  is  binding,  691.  If  no  price 
agreed,  may  recover  fair  value,  691.  Car- 
rying gratuitously,  no  pay,  691.  Goods 
must  be  carried  to  place  agreed,  691. 
Where  to  deliver,  691.  Loses  pay  if  goods 
damaged,  &c,  by  careless  carriage,  691. 
Carrying  a  part  of  the  distance  and  ac- 
ceptance by  the  owner,  recovers  part  pay, 

691.  Intermediate  carrier,  powers  of,  691. 
Manufacturers  and  mechanics,  recovery  of 
pay,  692.  Officers,  such  as  sheriff,  con- 
stable, justice,  may  sue  for  fees,  692.  So 
of  a  referee,  692. 

WORK  AND  MATERIALS  FURNISHED, 

694.  Resembles  sale,  but  is  not,  694.  Con- 
tract to  furnish  articles  for  a  building,  is  a 
contract  for  work,  and  not  of  sale,  694.  So 
of  an  agreement  to  make  and  furnish  pat- 
terns, 694.  Or  by  a  tailor  to  make  a  suit 
of  clothes,  694.  Must  do  work  in  time  and 
with  skill,  694.  Written  contracts,  actions 
on,  694,  695.  Certificate  sometimes  re- 
quired, 695.     Excuse  for  not  producing  it, 

695.  Recovery  for  extra  work  and  mate- 
rials, 695.  Agreement  to  give  security  on 
building,  695.  Surety  when  discharged,  696. 

WORKMEN :  See  Bailment,  Work,  labor,  &c, 
Work  and  materials,  Special  contract  to  per- 
form labor. 

WRIT:  Obedience  to,  when  not  an  escape, 
745,  746.  Duty  of  officer  in  executing, 
737  to  741.  Protects  officer,  737  to  741. 
See  Officer.  Must  be  stamped.  See  Stamps. 

WRITING:"  The  law  requires  written  con- 
tracts in  some  cases,  as  in  sales  of  goods 
of  $50,  or  more,  536.  Or  for  contracts  not 
to  be  performed  within  one  year,  614. 
Promises  to  answer  for  the  debt  or  default 
of  an  other,  623.  Sales  of  an  interest  in 
lands,  635.  Leases  for  more  than  one 
year,  644.  Assignments,  652.  Acceptance 
of  bill  of  exchange,  447.  New  promises 
or  acknowledgments  to  take  case  out  of 
statute  of  limitations,  19,  989. 

WRONGDOERS:  May  be  sued  jointly  or 
severally,  809. 

WRONGS :  No  one  allowed  to  take  any  ad- 
vantage of  his  own,  571,  856,  940.  Nor 
of  the  acts  of  his  agents,  237.  See  Torts, 
Trespass,  Trover,  Replevin,  Negligence,  Wa- 
tercourses, dbe. 


(o)  Prevails  over  printed  matter,  580,  725  (6). 
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OPINIONS 

OF  THE  BENCH  AND  THE  B-A.R. 


Prom  Hon.  Hiram  Denio,  Late  Chief  Judge  of  the  Court  of  Appeals. 

Dear  Sib— I  have  had  time  only  to  read  the  preface,  and  to  examine  the  distribution  of 
the  subjects  into  parts,  chapters  and  sections  of  your  work  on  Law  and  Practice,  ana  inese 
seem  to  me  Judicious.  ..  . 

I  am  not  aware  of  any  work  relating  to  justices'  courts  published  since  the  recent  con- 
siderable change  in  the  law,  and  hence  I  conclude  that  your  work  will  be  round  extensive!} 
useful  to  magistrates  and  gentlemen  conversant  with  those  courts;  and  as  the  law  admin- 
istered there  is  for  the  most  part  the  same  which  prevails  universally,  I  don  t  douDt  dui 
that  the  members  of  our  profession  generally  will  derive  advantage  from  your  labors. 

With  a  sincere  wish  that  your  industry,  which  has  evidently  been  great,  may  meet  with 
an  adequate  return  in  pecuniary  advantage  and  personal  reputation, 

I  am,  dear  sir,  very  truly  yours,  DENIO 


From  Hon.  Henry  E.  Davies,  Chief  Judge  of  the  Court  of  Appeals. 

Deab  Sib— I  have  looked  over  your  first  volume  of  Law  and  Practice  with  interest  and 
with  pleasure.  The  arrangement  of  topics  treated  appears  to  me  judicious  and  appropriate. 
They  are  such  as  will  most  generally  be  serviceable,  and  upon  which  information  will  be 
most  sought  and  needed.  Part  first,  relating  to  the  Law  and  Practice  in  Justices'  Courts, 
and  on  Appeals  to  the  County  Courts,  Is  apparently  full,  and  contains  all  the  existing  statu- 
tory provisions  relating  to  those  topics.  Part  second,  relating  to  Contracts,  is  an  elaborate 
exposition  of  the  law  applicable  thereto,  and  the  subject  is  perspicuously  treated. 

The  great  number  of  authorities  referred  to,  evinces  the  industry  and  research  you  nave 
bestowed  upon  your  work,  and,  as  far  as  I  have  been  able  to  compare  your  abstracts  of  the 
principles  of  particular  cases  with  the  cases  themselves,  they  appear  to  have  been  made  with 
accuracy  and  discrimination.  These  observations  apply  with  equal  force  to  part  third, 
relating  to  Torts,  and  to  part  fourth,  relating  to  Defenses. 

I  cannot,  I  think,  be  mistaken  in  the  impression  that  your  work  will  be  found  of  great 
value  to  the  profession,  and  to  all  engaged  in  the  administration  of  justice. 

1  c  onfidently  hope  that  a  discriminating  public  will  properly  reward  you  for  the  great 
labor  you  have  bestowed  in  a  most  laudable  effort  to  serve  it,  and  to  render  the  administra- 
tion of  justice  not  only  certain,  but  in  harmony  with  established  principles  of  law. 

I  doubt  not  you  have  been  actuated  by  the  honorable  motive  of  rendering  some  useful 
service  to  your  profession,  and  that  you  can  say,  with  Lobd  Coke,  that  your  "  only  end  and 
desire  is,  that  such  as  are  desirous  to  see  and  know  may  be  instructed;  such  as  have  been 
taught  amiss  may  see  and  satisfy  himself  with  the  truth ;  and  such  as  know  and  hold  the 
truth  may  be  comforted  and  confirmed." 

I  am,  very  respectfully  and  truly  yours, 

HENRY  E.  DAVTES. 


Prom  Hon.  Wm.  S.  Wright,  Judge  of  the  Court  of  Appeals. 

Dear  Sib— My  examination  of  your  work  on  Law  and  Practice  induces  me  to  speak  of  it 
in  the  highest  terms  of  commendation.  The  treatment  of  subj  ects  is  complete  and  perspicu- 
ous. For  the  latter  characteristic  it  is  worthy  of  all  praise.  Unlike  other  similar  publica- 
tions that  have  preceded  it,  it  is  not  a  mass  of  legal  rules  and  principles  thrown  together  in 
confusion,  but  its  contents  are  systematically,  skillfully  and  judiciously  arranged. 

I  hope  the  publication  will  prove,  as  it  eminently  deserves  to  be,  a  success.  Its  merit 
entitles  it  to  a  place  in  the  library  of  every  member  of  the  legal  profession  in  the  State, 
whether  he  be  at  the  bar  or  on  the  bench.  Yours  truly, 

WM.  B.  WRIGHT. 


From  Hon.  John  K.  Porter,  Judge  of  the  Court  of  Appeals. 
Deab  Sib—  You  are  entitled  to  the  hearty  thanks  of  the  profession  for  your  admirable 
work  on  Law  and  Practice.    In  my  j  udgment  it  is  the  most  perfect  treatise  of  its  kind  which 
has  yet  appeared  in  this  country.    You  have  brought  the  wealth  and  the  learning  of  a  law 
library  within  the  compass  of  two  compact  volumes. 

I  congratulate  you  on  the  signal  success  of  an  undertaking  to  which  you  have  given  the 
best  years  of  your  professional  life.  The  work  is  one  of  enduring  value.  It  evinces  great 
ability  and  research,  and  its  merit  will  be  universally  appreciated.  The  lawyer  who  doe» 
not  avail  himself  of  the  fruit  of  your  labors  will  be  at  a  disadvantage  among  his  brethren 

Very  truly  yours, 

JOHN  K.  PORTER. 
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From  Hon.  Ward  Hunt,  Judge  of  the  Court  of  Appeals. 
Dear  Sib — I  have  examined  with  some  attention  your  recent  work  on  "  Law  and  Prac- 
tice," and  am  much  pleased  with  it. 

Its  extensive  use  would  be  of  great  value  to  the  profession,  and  in  many  instances  would 
furnish  to  them  information  not  readily  obtained  elsewhere.  I  hope  it  may  prove  not  only 
valuable  to  the  profession,  but  remunerative  to  the  author. 

I  am,  very  respectfully, 

WARD  HUNT. 


From  Hon.  Daniel  P.  Ingraham,  Justice  of  the  Supreme  Court. 
Dear  Sib — I  have  examined  the  first  volume  Of  your  work  on  Law  and  Practice  with 
much  pleasure.  While  it  is  well  suited  for  those  whose  business  is  connected  with  the  jus- 
tices' courts,  and  will  furnish  them  with  an  assistant  which  they  can  find  nowhere  else,  I 
by  no  means  think  its  value  to  be  confined  to  that  class.  It  is  a  valuable  compendium  of 
the  law  as  settled  by  Judicial  decisions,  which  will  be  of  great  use  to  practitioners  in  all  the 
courts,  and  useful  as  a  digest  to  the  judges.  There  is  no  branch  of  the  profession  to  which 
the  work  will  not  be  found  valuable.  I  trust  the  sale  of  the  work  will  be  such  as  so  ably 
prepared  a  treatise  deserves. 

Yours  very  respectfully, 

D.  P.  INGRAHAM. 


From  Hon.  William  H.  Leonard,  Justice  of  the  Supreme  Court. 
Dear  Sir— I  have  not  been  able  to  give  your  work  on  Law  and  Practice  a  very  careful 
examination,  but  as  far  as  I  have  seen  it,  it  appears  admirably  calculated  to  be  useful. 

Truly  yours, 

WM.  H.  LEONARD. 


From  Hon.  Thomas  W.  Gierke,  Justice  of  the  Supreme  Court. 

Dear  Sir — I  have  examined  with  some  attention  your  new  work  on  the  Law  and  Practice 
in  Civil  Actions  and  Proceedings  in  Justices'  Courts. 

When  the  first  volume  was  sent  to  me  I  thought  it  best  not  to  express  any  opinion  in 
relation  to  it  until  I  should  have  an  opportunity  of  examining  the  whole  work.  Having 
recently  received  the  second  volume  I  nave  been  able  to  form  a  correct  opinion  of  its  merits. 
I  consider  it  a  work  which  most  ably  and  thoroughly  supplies  a  want  long  felt  and  acknowl- 
edged by  the  legal  profession,  and  by  the  people  of  our  State. 

Judge  Cowen's  work  on  the  same  subject  was  a  valuable  compendium,  which  was  for 
many  years  a  most  useful  vade  mecum  to  the  practitioners  in  justices'  courts. 

But  I  do  not  hesitate  to  say  that  your  treatise  is  a  considerable  improvement  upon  it. 
Tours  has,  of  course,  the  advantage  of  having  more  numerous  references  to  analogous 
decisions ;  it  is,  also,  more  complete  in  matter,  and  more  concise  and  logical  in  plan  and 
method.  Your  obedient  servant, 

T.  W.  CLERKE. 


From  Hon.  John  W.  Brown,  Justice  of  the  Supreme  Covirt. 
Dear  Sir — I  have  examined  with  some  care  the  first  volume  of  your  work  entitled  "The 
Law  and  Practice  in  Civil  Actions  and  Proceedings  in  Justices  Courts,"  &c,  and  think  it 
one  of  no  ordinary  merits. 

It  evinces  research,  industry  and  accuracy,  and  combines  within  a  moderate  space  a  mass 
of  learning  and  knowledge  upon  the  subjects  of  which  it  treats  which  could  only  be  ob- 
tained by  resort  to  many  authorities. 

It  can  hardly  fail  to  be  of  much  value  to  the  members  of  the  profession  and  all  .others  who 
may  desire  to  qualify  themselves  for  the  prosecution  and  defense  of  actions,  or  to  admin- 
ister the  law  in  the  justices'  courts  of  the  State. 

I  am,  very  respectfully,  yours,  &c, 

JOHN  W.  BROWN. 


From  Hon.  William  W.  Scrugham,  Justice  of  the  Supreme  Court. 
Dear  Sir— I  have  examined,  with  some  care,  the  first  volume  of  your  work  on  the  Law 
and  Practice  in  Civil  Actions  and  Proceedings  in  Justices'  Courts,  and  on  Appeals  to  the 
County  Courts  of  the  State  of  New  York. 

Furnishing  and  explaining  a  great  number  and  variety  of  legal  prinolples,  under  an 
admirable  arrangement  of  titles,  it  will  be  found  very  convenient  by  the  profession  for 
ready  reference,  and  will  afford  to  Justices  of  the  peace  a  better  substitute  for  a  library  than 
any  work  which  has  been  published  since  the  adoption  of  the  Code. 

Yours  very  respectfully, 

WM.  W.  SCRUGHAM. 


From  Hon.  Joseph  F.  Barnard,  Justice  of  the  Supreme  Court. 
Dear  Sir— I  have,  with  considerable  care,  looked  through  the  first  volume  of  your  Law 
and  Practice     It  shows  great  care  and  labor  in  its  preparation,  and  must  be  very  useful  to 
the  profession  J.F.BARNARD. 
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From  Hon.  Jasper  W.  Gilbert,  Justice  of  Supreme  Court. 
My  Deae  Sir— Your  work  was  duly  received.    It  is  comprehensive  and  accurate.    As  ft 
jompanlon  on  the  circuit  I  have  found  it  very  useful. 

With  great  regard,  yours  truly,  ;  ^  QILBERT 


From  Bufus  W.  Peckham,  Justice  of  the  Supreme  Court. 
Peak  Sir— I  have  examined  "Wait's  Law  and  Practice,"  with  as  much  attention  as  my 
time  would  permit.  In  my  opinion  this  work  presents  the  law  as  to  the  practice  and  pro 
ceedings  in  justices' courts,  and  in  appeals  therefrom,  fully  and  accurately.  It  also  pre- 
sents, methodically,  and  well  sustained  by  authorities,  a  great  body  of  law  as  to  the  rights 
and  remedies  of  parties  in  civil  causes.  The  principles,  with  their  distinctions,  are  weil 
stated.    It  is  obviously  a  work  of  great  labor,  and,  I  think,  of  great  value  to  the  mass  of  the 

Pr0feSSi°n-  R.W.  PECKHAM. 


From  Hon.  Henry  Hogeboom,  Justice  o   the  Supreme  Court. 
Dear  Sir— I  have  given  the  first  volume  of  your  Law  and  Practice  some  attention,  and 
regard  it  as  a  valuable  addition  to  the  body  of  the  law. 

Though  professing  to  be  especially  intended  for  the  practice  in  justices'  courts,  the  prin- 
ciples discussed  are  of  universal  application,  and  cannot  be  otherwise  than  highly  useful  in 
every  branch  of  the  profession. 

I  admire  the  ability  as  well  as  the  simplicity  and  method  with  which  the  work  is  exe- 
cuted, and  shall  regard  it  as  a  valuable  auxiliary  in  my  own  legal  researches.  I  trust  the 
sale  of  the  work  may  afford  you  an  adequate  compensation  for  the  large  amount  of  time 
and  labor  evidently  devoted  to  it.  You  have  reason  to  be  well  satisfied  with  the  results  of 
your  labors,  and  such,  I  have  no  doubt,  will  be  the  verdict  of  the  profession. 

I  am,  very  respectfully,  yours, 

H.  HOGEBOOM. 


From  Hon.  Theodore  Miller,  Justice  of  the  Supreme  Court. 

Dear  Sir— I  have  examined  the  first  volume  of  your  excellent  work  upon  the  Law  and 
Practice  in  Civil  Actions  and  Proceedings  in  Justices'  Courts,  &c,  and  it  gives  me  much 
pleasure  to  express  my  gratification  with  its  general  plan,  arrangement  and  contents. 

It  contains  a  vast  amount  of  legal  knowledge,  and  evinces  great  industry,  learning  and 
research.  I  discover  many  cases  collected  which  are  not  to  be  found  in  any  other  elemen- 
tary work. 

The  references  to  authorities  are  of  great  value,  and  show  a  thorough  acquaintance  with  the 
various  subjects  which  are  presented  and  discussed.  No  work  has  been  published  since 
the  late  Judge  Cowen's  Treatise  which  contains  so  much  useful  information  in  the  depart- 
ment of  the  law  of  which  it  treats.  And  this  work  is  nearly  three  times  as  large  as  that, 
wifh  the  advantage  of  being  adapted  to  the  law  in  its  present  condition.  I  consider  it  an 
invaluable  acquisition  to  every  law  library.  And  to  young  men,  especially,  who  are  about 
entering  upon  professional  life,  its  importance  cannot  be  too  highly  estimated. 

The  preparation  of  such  a  work  must  necessarily  have  required  years  of  patient  toil  and 
attention,  and  entitles  its  author  to  the  thanks  of  the  profession. 

I  most  cheerfully  recommend  it  to  the  profession,  and  hope  that  it  may  meet  with  the 
success  which  it  so  richly  deserves. 

I  am  very  truly  yours,  * 

THEODORE  MILLER. 


From  Hon.  Charles  JR.  Ingalls,  Justice  of  the  Supreme  Court. 
Dear  Sir — I  have  examined  with  satisfaction  your  work  on  Law  and  Practice  and  am 
convinced  that  it  will  be  found  by  the  bench  and  the  bar  a  valuable  work  for  ready  refer- 
ence. Whoever  examines  it  cannot  fail  to  observe  and  appreciate  the  accuracy  with  which 
authorities  are  cited,  and  their  applicability  to  the  subject  sought  to  be  supported  thereby 
The  work  exhibits  great  labor  and  research,  for  which,  I  trust,  you  will  be  amply 
rewarded.  Very  truly  yours,  <&c., 

C.  R.  INGALLS. 


From  Hon.  Piatt  Potter,  Justice  of  the  Supreme  Court. 

Dear  Sir— I  have  had  before  me,  and  have  examined  with  much  care  the  first  volume 
of  your  work  on  Law  and  Practice,  and  am  much  pleased  with  it.  I  find  It  to  be  a  work 
that,  especially  to  young  members  of  the  bar,  will  be  of  great  value. 

It  cbmbines  the  advantage  of  a  Treatise,  a  well  arranged  Compilation  a  Digest  and  nn 
Index,  to  a  body  of  law  brought  down  to  the  present  time,  which  ordinary  libraries  of 
moderate  size  will  hardly  supply.  Its  reference  to,  and  selection  of  cases  of  authority 
evinces  great  study,  care  and  judgment.  ' 

Doubtful  cases  are  carefully  omitted,  and  cases  of  apparent  similarity  well  distinguished 
It  supplies,  in  fact,  to  the  several  trial  courts,  a  work  similar  to  that  of  CoWEn'a  Trs^tfoi  *A 
Courts  of  Justices  of  the  Peace.  ^wjik  s  rreatise  to 

I  think  the  work  will  be  a  valuable  and  popular  one  with  the  profession  and  hr>i»  tti»» 

you  may  receive  the  reward  of  long  and  diligent  labor.  '      a  nope  tnat 

Respectfully  and  truly  yours,  4o., 

PLATT  POTTER. 
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From  Son.  Augustus  Bockes,  Justice  of  the  Supreme  Court. 

Dear  Sib— I  have  examined  with  considerable  care  your  new  work  entitled  Law  and 
naotloe,  and  find  It  admirable  and  complete,  both  in  arrangement  and  execution 

It  is  well  entitled  to  take  the  place  of  Cowen's  Treatise,  and  has  the  advantage  of  that 
wort  in  this,  that  it  contains  references  to  all  the  recent  decisions  bearing  on  the  subjects 
eonsidered,  with  brief  extracts  therefrom,  showing  concisely  and  clearly  the  points  deter- 
minGu. 

The  more  j  examine  the  work  the  better  I  am  pleased  with  it.  It  ought  to  have  a  place  in 
the  library  of  every  practicing  lawyer,  and  especially  should  every  j  ustlce  of  the  peace  have 
v  copy.  Yours,  <fec, 

A.  BOCKES. 

From  Son.  Amaziah  B.  James,  Justice  of  the  Supreme  Court. 
Dear  Sir— I  have  given  your  work  on  Law  and  Practice  a  very  careful  examination  and 
pronounce  it,  for  the  purpose  intended,  the  most  valuable  work  ever  published. 

It  Is  just  such  a  work  as  the  young  practitioner  needs,  and  one  which  no  young  man. 
desiring  faithfully  to  serve  his  clients,  will  be  without.  ' 

It  must  have  cost  you  great  labor,  and  I  sincerely  trust  It  may  meet  with  the  favor  due  to 
Its  merits.  Yours  truly, 

A.  B.  JAMES. 


From  Son.  Joseph  Mullin,  Justice  of  the  Supreme  Court. 

*wR^?£IB'~1  nave  examined  to  some  extent  the  first  volume  of  your  Law  and  Practice. 
While  it  Is  published  for  the  especial  guide  and  instruction  of  those  having  business  in  jus- 
tices' courts,  it  still  is  of  great  general  value  to  all  members  of  the  profession. 

Following  to  some  extent  the  plan  of  Cowen's  Treatise,  its  law  is  more  modern,  the 
authorities  cited  are  more  numerous,  and  brought  down  to  the  present  time. 

In  it  the  practitioner  will  find  a  very  good  brief  upon  all  subjects  relating  to  contracts  and 
Injuries  to  property. 

The  principles  laid  down  are,  as  far  as  I  have  examined  them,  correctly  stated,  and  the 
citations  are  apposite  and  very  numerous,  both  from  American  and  English  reports  I 
nave  no  hesitation  In  recommending  the  work  to  the  patronage  of  the  public. 

Respectfully  yours,  &c, 

J.  MULLIN. 


From  Son.  Le  Boy  Morgan,  Justice  of  the  Supreme  Court. 
Dear  Sir — I  regret  that  I  have  not  had  time  to  give  your  work  on  Law  and  Practice  a 
more  careful  and  extended  examination. 

From  a  cursory  examination  of  its  contents,  I  can  recommend  It  for  its  careful  analysis 
of.  the  recent  cases,  and  its  adaptation  to  the  wants  of  the  young  lawyer  who  is  obliged  to 
make  his  first  debut  in  a  justice's  court.  And  it  will,  I  think,  be  found  very  useful  to  those 
who  have  made  further  progress  in  the  profession. 

Very  respectfully  yours,  &c, 

LE  ROY  MORGAN. 


From  Son.  Senry  A.  Foster,  Justice  of  the  Supreme  Court. 
Dear  Sir — I  have  examined  the  first  volume  of  your  Law  and  Practice  with  care,  and 
tr«nsider  it  more  complete  than  any  preceding  treatise  on  the  law  and  practice  applicable  to 
Justices'  courts.  It  will  be  very  valuable,  also,  to  each  member  of  the  legal  profession  who 
practices  in  any  common  law  court,  being,  in  my  judgment,  the  most  perfect  hand-book 
for  the  lawyer  which  has  yet  been  published. 

I  am,  truly  yours, 

HENRY  A.  FOSTER 


From  Son.  William  J.  Bacon,  Justice  of  the  Supreme  Court. 
Dear  Sir— The  two  volumes  of  your  Law  and  Practice  came  duly  to  hand.    I  have  only 
Dean  able  cursorily  to  glance  over  the  contents,  but,  as  far  as  I  have  examined  it,  It  strikes 
me  as  being  a  very  complete  and  carefully  executed  work.    I  only  fear  there  is  too  much  of 
t ;  but  if  good,  this,  perhaps,  will  not  form  any  serious  objection. 

Respectfully  yours, 

WM.  J.  BACON. 


From  Son.  WiMam  W.  Campbell,  Late  Justice  of  the  Supreme  Court. 

Dear  Sir— I  have  not  given  to  your  first  volume  of  the  Law  and  Practice  In  Civil  Actions 
and  Proceedings  in  Justices'  Courts,  that  careful  examination  which  would  enable  me  to 
speak  with  certainty  of  its  entire  accuracy.  And  yet,  from  such  examination  as  I  have 
found  time  to  make,  I  have  reason  to  think  that  it  has  rare  merit  In  that  respect. 

If  the  second  volume  shall  be  as  complete  as  the  first,  your  work  will  be  indeed  a  law 
library  for  the  magistrate  and  the  young  lawyer.  To  the  young  practitioner  it  will  be  a 
vaae  mecum.  My  good  old  preceptor,  the  venerable  Dr.  Nott,  frequently  said  to  the  students 
In  college  that  he  always  feared  to  meet,  in  debate,  a  man  who  had  studied  thoroughly  one 
good  book  treating  of  the  subject  under  discussion.  A  lawyer  will  be  well  Informed  in  his 
profession,  and  may  prove  a  dangerous  antagonist,  if  familiar  with  all  the  principles  and 
rules  of  law  contained  in  your  volumes. 

Sincerely  hoping  that  you  may  gather  honors  and  pecuniary  reward  as  a  recompense  for 
your  years  of  labor, 

I  am,  very  respectfully,  yours, 

WILLIAM  W.  CAMPBELL, 
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From  Hon.  John  M.  Parker,  Justice  of  the  Supreme  Cotm 
Dear  Sib— I  have  examined  with  considerable  care  the  first  volume  ol  >  our  Treatise  on 
the  Law  and  Practice  in  Civil  Actions  and  Proceedings  in  Justices'  Courts. 

It  is  a  very  thorough  and  accurate  compend  of  different  titles  of  the  law  which  come  in 
question  in  those  courts ;  and  not  only  invaluable  to  justices  of  the  peace,  but  very  service- 
able to  practitioners  In  all  the  courts. 
I  have  no  doubt  that  it  will  be  deemed  Indispensable  to  every  lawyer's  library. 

f ery  truly  yours  jqhn  m_  pARKBR 


From  Hon.  Charles  Mason,  Justice  of  the  Supreme  Court. 

Dear  Sir — I  have  examined  with  some  care  your  book  of  Law  and  Practice  in  Justices' 
Courts,  and  find  it  a  very  valuable  book. 

The  design  of  the  work  is  good,  its  execution  is  certainly  well  done,  and  In  many  particu- 
lars, in  my  judgment,  is  ahead  of  any  similar  publication,  and  cannot  fail  to  commend 
Itself  to  the  favorable  consideration  of  the  bar. 

I  found  it  cited  at  the  last  general  term  in  several  cases  on  appeal  from  justices'  courts. 

You  certainly  have  rendered  a  great  service  to  the  bar  and  the  courts  to  which  it  is  par- 
ticularly devoted.  I  am,  very  truly,  yours, 

CHABLBS  MASON. 


From  Hon.  Hansom  Balcom,  Justice  of  the  Supreme  Court. 

Dear  Sir — I  have  examined  with  considerable  care  the  first  volume  of  Wait's  Law  and 
Practice.    It  appears  to  be  carefully  written,  and  is  well  arranged. 

If  the  second  volume  be  as  good  as  the  first,  the  work  will  be  better  than  any  of  the  kind 
now  in  use.  Such  a  work  is  greatly  needed  by  justices  of  the  peace,  and  all  lawyers  who 
practice  in  their  courts. 

I  shall  call  the  attention  of  my  associates  to  it  with  a  view  of  having  a  copy  purchased  for 
"The  Supreme  Court  Library."  It  will  enable  magistrates  to  conduct  special  proceedings 
and  determine  suits  before  them  with  that  accuracy  which  the  interests  of  the  people 
require.  Very  respectfully  yours, 

RANSOM  BALCOM. 


From  Hon.  Douglas  Boardman,  Justice  of  the  Supreme  Court. 

Dear  Sir — Since  the  publication  of  your  work  in  two  volumes  on  Law  and  Practice,  I 
have  had  it  before  me  and  have  used  it  daily, 

Though  professing  to  be  a  treatise  for  use  in  justices'  courts,  I  have  found  it  almost  inval- 
uable in  ordinary  practice  and  in  the  investigation  of  law  cases. 

It  is  a  full  and  accurate  digest  of  decisions  brought  down  to  the  present  time,  with  a  suffi- 
cient basis  of  legal  rules  and  principles  upon  which  such  decisions  are  founded. 

The  part  devoted  to  Evidence,  while  brief,  is  full  and  accurate,  and  just  what  the  profes- 
sion wants. 

The  Index  is  a  model  of  its  kind,    It  is  a  never-failing  key  to  the  contents  of  the  work  in 
Its  minutest  details. 

Be  assured  you  have  done  the  profession  a  great  service  in  your  laborious  and  careful  pre- 
paration of  this  work.    Hoping  you  may  be  rewarded  in  accordance  with  its  merits, 

I  am,  very  truly,  yours, 

D.  BOARDMAN. 


From  Hon.  Thomas  A..  Johnson,  Justice  of  the  Supreme  down. 
Dear  Sir— I  have  examined  volume  one  of  your  Law  and  Practice,  and  regard  it  as  a 
most  valuable  work  for  the  purpose  for  which  it  is  intended.  I  wish  it  might  find  its  way 
into  the  hands  of  every  justice  of  the  peace  in  the  state,  where  such  a  work  is  much 
needed,  and  where  it  would  certainly  advance  a  more  enlightened  and  accurate  administra- 
tion of  the  law  than  now  generally  prevails. 

I  have  already  had  occasion  to  consult  it  repeatedly,  and  find  it  a  most  convenient  and 
accurate  digest  and  summing  up  of  the  law  upon  the  various  subjects  of  which  it  treats. 

I  remain  yours,  very  truly, 

T.  A.  JOHNSON. 


From  Hon.  James  C.  Smith,  Justice  of  the  Supreme  Court. 

Dear  Sir— The  first  volume  of  Wait's  "  Law  and  Practice  in  Civil  Actions  and  Proceed- 
ings in  Justices'  Courts,"  &c,  has  been  placed  in  my  hands  and  I  have  examined  many 
portions  of  it  with  considerable  care. 

It  is  evident  that  a  great  amount  of  well  directed  labor  has  been  employed  In  the  execu- 
tion of  the  work,  especially  in  the  very  full  and  convenient  digest  of  cases  in  the  courts  of 
this  and  other  states,  and  In  the  courts  of  England. 

The  plan  of  the  work  is  comprehensive,  including  the  general  principles  of  law  relating 
to  "  Contracts,"  and  "  Torts,"  and  also  to  "  Defenses."  Its  style  is  perspicuous  and  it  con- 
tains not  only  a  digest  of  recent  cases,  but  also  a  synopsis  of  the  latest  statutes  in  this  state 
relating  to  justices'  courts  and  appeals  therefrom. 

I  think  it  will  be  found  an  invaluable  aid  to  justices  of  the  peace  in  the  discharge  of  their 
duties,  and  a  most  convenient  book  of  reference  to  all  practitioners  in  the  trial  of  causes  in 
justices'  or  other  courts. 

JAMES  C.  SMITH. 
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From  Horn.  Henry  Welles,  Justice  of  the  Supreme  Court. 
Dear  Sir — From  the  examination  I  have  been  able  to  give  to  the  first  volume  of  your 
work  on  Law  and  Practice,  I  think  It  will  be  a  most  valuable  addition  to  the  library  of  the 
practicing  lawyer. 

The  various  topics  treated  of  seem  not  only  exhausted  but  fortified  by  copious  references 
to  authorities. 

I  hazard  the  opinion,  that  when  the  second  volume  is  oompleted,  the  two  will  form  an 
ample  law  library  for  a  Justice  of  the  peace  and  for  suitors  in  his  court,  excepting  in  the 
administration  of  criminal  law.  Hoping  that  the  sale  of  the  work  may  be  such  as  to  secure 
a  liberal  remuneration  for  the  great  labor  it  must  have  cost  you,  I  subscribe  myself, 

Yours,  very  truly, 

HENRY  WELLES. 


From  Hon.  E.  Darwin  Smith,  Justice  of  the  Supreme  Court. 

Deab  Sir— I  have  examined  with  some  care  the  first  volume  of  your  work  on  Law  and 
Practice. 

As  a  treatise  upon  proceedings  in  justices'  courts,  and  upon  appeals  to  the  county  courts, 
and  proceedings  therein,  it  is  a  valuable  work,  and  supplies  a  want  that  has  been  especially 
felt  by  the  profession  since  the  recent  changes  in  the  law. 
As  a  summary  of  the  law  upon  questions  arising  in  all  courts,  it  possesses  great  value. 
I  am,  respectfully  yqflts,  <fcc. 

E.  DARWIN  SMITH. 


From  Hon.  Noah  Davis,  Justice  of  the  Supreme  Court. 

Dear  Sib — I  have  had  the  first  volume  of  Wait's  "  Law  and  Practice  "  In  use  for  several 
months,  and  have  given  it  an  attentive  examination. 

As  a  compendium  of  the  law  on  the  several  subjects  of  which  it  treats,  It  is,  In  my  Judg- 
ment, of  great  value,  not  only  to  justices  of  the  peace,  but  to  all  persons  connected  with  the 
administration  of  the  laws.  It  is  the  best  hand-book  of  reference  for  the  use  of  the  general 
practitioner  that  has  ever  fallen  under  my  notice,  and  as  such  I  consider  it  well  worthy  a 
place  on  the  table  of  every  lawyer. 

I  am,  very  truly,  &c, 

NOAH  DAVIS. 


From  Hon.  Martin  drover,  justice  of  the  Supreme  Court. 

Dear  Sib— I  have  read  the  first  volume  of  your  Law  and  Practice,  with  much  pleasure. 
I  can  cheerfully  recommend  it  to  the  profession.  It  is  written  in  a  clear  style,  well 
arranged,  with  great  research  and  accuracy.  No  lawyer  acquainted  with  the  work  will  fail 
to  have  if  in  his  library.  It  is  very  essential  to  those  who  commence  with  a  small  library. 
La  short,  it  will  will  fill  the  place  now  that  Cowen's  Treatise  did  twenty  years  ago. 

Yours  truly, 

MARTIN  GROVER 


From  Hon.  Charles  Daniels,  Justice  of  the  Supreme  Court. 
Dear  Sib — I  have  examined  your  first  volume  of  Law  and  Practice,  containing  a  system- 
atized and  orderly  compendium  of  the  law  of  actions  and  proceedings. 

It  furnishes  the  most  complete  and  useful  arrangement  of  legal  principles  of  any  single 
work  yet  published,  with  a  very  faithful  collection  of  the  authorities  sustaining  them, 
rt  is  a  valuable  work,  well  deserving  a  place  in  the  library  of  every  legal  practitioner. 

Respectfully  yours, 

CHARLES  DANIELS. 


From  Hon.  liicharji  P.  Marvin,  Justice  of  the  Supreme  Court, 

Deab  Sib— I  have  examined  with  much  care  the  first  volume  of  your  "Law  and  Practice 
in  Civil  Actions  and  Proceedings  in  Justices'  Courts,"  and  in  my  Judgment  it  is  a  very  able 
work.    Great  faithfulness,  in  its  preparation,  is  manifest. 

It  is  very  full  and  complete,  and  a  work  much  needed. 

It  really  consists  of  numerous  treatises  of  many  branches  of  the  law. 

It  is  not  simply  a  work  on  Practice,  but  it  contains  the  great  body  of  the  law,  to  whioh 
resort  may  be  necessary  by  Justices,  and  those  who  practice  in  justices'  courts. 

It  will  be  very  useful  to  the  profession  generally. 

I  have  called  the  attention  of  justices  and  the  profession  to  the  work,  and  have  warmly 
recommended  it.  very  truly,  &c, 

R.  P.  MARVIN. 


From  Hon.  Amasa  J.  Parker,  Eoc-  Justice  of  the  Supreme  Court,  and  Professor  in  the  Albany  Lav 

School. 

Dear  Sib I  have  examined  with  much  interest  your  two  volumes  of  Law  and  Praotloe. 

and  am  satisfied  they  will  prove  to  be  of  great  value  to  the  profession. 

The  work  is  full  and  comprehensive,  methodically  arranged,  with  an  excellent  index,  and 
deserves  a  place  in  the  library  of  every  practicing  lawyer. 

Very  respectfully  yours, 

AMASA  J.  PARKER. 
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From  Amos  Dean,  LL.  D.,  Professor  of  Law  in  Albany  Law  School,  dec,  dec. 
Djak  Sib— I  have  examined  with  considerable  care  the  first  volume  of  the  Law  and 
Practice  in  Justices'  Courts,  and  on  Appeals  to  the  County  Courts,  by  William  Wait,  Esq., 
and  without  undertaking  to  speak  of  that  portion  of  it  that  relates  purely  to  practice,  I 
have  no  hesitation  in  saying  that  the  legal  topics  which  are  discussed  in  it  are  very  judici- 
ously selected,  being  such  as  the  practicing  lawyer  has  the  most  frequent  occasion  to  apply 
in  practice ;  that  the  most  important  principles  embraced  in  the  different  topics  are  clearly 
stated,  and  the  most  important  cases  sustaining  them  are  referred  to.  As  a  book  for  imme- 
diate reference,  and  one  that,  while  covering  a  great  deal  of  ground  offers  much  that  is 
special  and  definite  upon  every  subject  introduced,  it  will  be  found  to  have  very  few  equals 
and  perhaps  no  superior.  AMQS  ^^ 


From  Hon.  Lyman  Tremain,  Late  Attorney- General,  die. 
Dear  Sib— I  have  examined  with  satisfaction  your  work  on  Law  and  Practice. 
It  is  a  valuable  contribution  to  the  jurisprudence  of  the  state.    It  will  be  highly  useful  aa 
a  hand-book  of  reference  for  the  advocate  and  practitioner  in  courts.    The  work  displays 
great  care  and  research,  and  its  arrangement  seems  careful  and  judicious. 

The  list  of  explanations  and  abbreviations  of  law  reports  in  England  and  America,  is 
alone  worth  the  price  of  the,  book.  I  recommend  the  work  cheerfully  to  my  professional 
brethren.  Yours  truly, 

LYMAN  TREMAIN. 


From  Hon.  John  H.  Reynolds. 


My  Dear  Sir — I  have  examined,  with  as  much  attention  as  my  engagements  would  per- 
mit, volume  first  of  "  Wait's  Law  and  Practice,"  and  I  beg  to  say  to  you  that  I  regard  it  as 
a  valuable  addition  to  the  legal  literature  of  the  state,  for  which  you  are  entitled  to  the 
thanks  of  the  profession. 

It  is  obviously  the  result  of  great  care  and  labor  and  must  prove  invaluable  to  every 
practicing  lawyer,  not  only  as  a  correct  and  careful  digest  of  the  branches  of  the  law  upon 
which  it  professes  to  treat,  but  as  a  valuable  work  upon  the  practice  in  all  the  courts. 

To  the  young  practitioner  it  will  prove  an  indispensable  companion,  and  it  cannot  fail  to 
greatly  abridge  the  labors  of  every  lawyer  in  full  practice.  Every  member  of  the  profession 
who  shall,  by  patient  industry  and  careful  research,  produce,  in  a  compact  and  methodical 
form,  a  bbok  which  shall  tend  to  lighten  the  labors  of  his  brethren,  is  entitled  to  their 
warmest  thanks.  For  this  volume  I  give  you  mine,  and  take  great  pleasure  in  commend- 
ing it  to  all  my  professional  friends  throughout  the  state. 

I  am  very  truly  yours, 

JOHN  H.  REYNOLDS, 


From  Hon.  Clark  B.  Cochrane. 

My  Dear  Sir — I  have  examined,  with  some  attention,  your  work  on  "  Law  and  Prac- 
tice," and  do  not  hesitate  to  commend  it  to  the  profession  as  one  of  great  value  and  con- 
venience. 

It  will  be  found  eminently  useful,  not  merely  as  a  sound  treatise  on  the  various  branches 
of  legal  learning  to  which  its  pages  are  devoted,  but  as  a  comprehensive  digest  of  authorities 
appropriately  selected  and  classified. 

It  is  fairly  due  to  you  to  say  that,  by  the  production  of  this  work,  you  have  made  a  sub- 
stantial contribution  to  legal  science,  and  that  lawyers  of  every  class  will  find  these 
volumes  of  very  great  service.  Very  respectfully  yours, 

CLARK  B.  COCHRANE. 


From  Benjamin  Vaughan  Abbott,  Esq.,  one  of  the  authors  of  "Abbotts'   Digest"    "Abbotts' 

Forms,"  &c.  ' 

Dear  Sir— I  have  examined  with  as  much  care  as  the  time  at  mv  disnosal  has  nprmitteri 
the  first  volume  of  your  Law  and  Practice,  and  desire  to  express  to  Tot mTlensTof  tee 
oaJ?V1?frnins  and  S?od  judgment  displayed  throughout  the  volume,  and  of  the  value 
which  it  will  possess  for  the  profession.  '  va,me 

To  those  who  preside  over  or  practice  in  our  numerous  courts  of  subordinate  jurisdiction 
your  work  will  be  a  very  valuable  hand-book.  ■>     """^"""i 

It  combines,  economically,  the  advantages  of  a  statute  book,  digest  and  eeneral  treatise 
and  the  quantity  of  information  supplied  is  remarkable  uis«s"  »na  general  treatise, 

As  it  is  not  confined  to  a  statement  of  the  jurisdiction  and  peculiar  rules  of  practice  of  the 
courts,  but  comprehends  a  general,  though  sucMnct  presentation  of  the  rules  of  American 
law  of  ordinary  application  to  the  subject  matter  of  the  various  actions  and  pro^SldinS 
which  may  be  prosecuted  in  them,  it  will  serve  as  a  general  euide  to  th«  ™aEm^Si2lrfi? 
framing  his  pleadings,  collecting  his  evidence,  and  trying  his  fause  practitioner  in 

It  thus  covers  substantially  the  ground  so  usefully  occupied  bv  OnwrrNr'a  ivm«„  rr,„„ 
book  appears  to  be  also  well  adapted  to  be  read  by  studentsPof  law^nXir  course  of  studv 
as  presenting  concisely  and  practically  the  law  of  those  subjects  with  wS  V  ™,% 
lawyer  is  almost  always  first  called  upon  to  deal  when  he entSfupon theOTaSl^  ^.fUiSl 
profession.  Hoping  that  the  volumeandlts  promised  successor mayPco^lnI^re^vand 
extensive  sale.  I  remain,  very  truly  yours,  wmma,uu.  a  reaay  ana 

BENJ.  VAUGHAN  ABBOTT. 
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/from  Son.  George  Wolford,  late  County  Judge  of  Albany  County,  and  one  of  the  Editors  of  the 
Fifth  Edition  of  the  JBevised  Statutes  of  this  State. 

Diae  Sib— I  have  examined  your  elaborate  treatise  on  Law  and  Practice  with  consid- 
erable care. 

I  know  something  of  the  time  and  labor  bestowed  upon  it  while  it  was  in  progress  of 
preparation,  and  watched  its  advancement  to  completion  with  a  solicitude  which  can  only 
be  appreciated  by  its  author,  or  by  persons  who,  in  their  experience,  have  felt  the  great 
aeed  of  such  a  work. 

The  table  of  contents,  the  table  of  cases,  the  table  of  abbreviations,  and  the  index  to  each 
of  the  volumes,  complete  in  themselves,  will  be  of  incalculable  service  to  the  practitioner. 
A.  full  and  methodical  index  constitutes  a  chief  value  to  any  law  book,  and  it  seems  to  me 
that  in  this  respect  your  work  is  a  decided  success. 

So  far  as  the  body  of  the  work  is  concerned,  each  chapter  of  it  is  a  treatise,  in  which  is 
presented  an  exhaustive  statement  of  the  principles  of  law  upon  the  subjects  discussed. ' 

The  variety  of  the  subjects,  their  logical  arrangement,  the  full  and  clear  statement  of  the 
principles  of  the  law  in  each  chapter,  and  the  illustrations,  consisting  of  well  selected 
adjudications  of  recognized  authority,  make  your  work  not  only  invaluable  for  the  purposes 
for  whioh  it  was  designed  by  its  author,  but  useful  to  persons  engaged  in  the  higher  walks 
of  the  profession. 

While  chiefly  designed  for  the  profession  In  this  state,  I  believe  it  will  prove  to  be  useful 
to  lawyers  of  other  states  of  the  Union,  and  especially  in  those  states  in  which  the  practice 
is  in  harmony  with  the  practice  in  this  state. 

I  know  of  no  work  recently  published  which,  in  the  same  space  and  in  so  accessible  a 
form,  embraces  so  much  that  is  useful  to  the  lawyer  engaged  in  active  practice.  And  for 
beginners  and  persons  practicing  in  magistrates'  courts  and  county  courts,  I  know  of  no 
work  equal  to  It.  The  professsion,  while  thanking  you  for  your  conception,  will,  in  my 
opinion,  prove  to  you,  by  material  and  substantial  rewards  as  well  as  by  words,  that  th« 
achievement  has  been  fully  equal  to  the  conception. 

Very  respectfully, 

GEORGE  WOLFORD. 


From  Son.  Josiah  T.  Miller,  County  Judge  of  Seneca  County. 

Deab  Sib— I  have  received  and  carefully  examined  the  first  volume  of  your  truly  great 
To'rk  on  the  Law  and  Practice  in  Civil  Actions,  &c,  and  I  have  no  hesitation  in  pronouncing 
it  one  of  the  most  useful  and  valuable  works  which  has  emanated  from  the  law  book  pub- 
lishers of  this  state  for  years. 

It  is  indispensable  to  every  intelligent  justice  of  the  peace,  and  it  would  be  well  if  the 
legislature  should  enact  a  law  requiring  every  justice  of  peace  elect,  before  attempting  to 
do  any  litigated  business,  to  procure  and  read  a  copy ;  and  boards  of  supervisors  would 
promote  the  best  interests  of  their  constituents  if  they  would  supply  each  town  clerk's 
office  with  a  copy  at  the  public  expense. 

Every  lawyer  accustomed  to  a  country  practice  will  appreciate  the  force  and  propriety  of 
these  suggestions.  „.,,,.-  j,    ^  „ 

I  shall  adopt  your  work  as  a  hand-book  in  the  discharge  of  my  official  duties,  and  shall 
specially  recommend  It  to  each  practicing  lawyer  and  justice  of  the  peace  in  this  county. 

It  is  in  some  sense  a  law  library  in  itself,  and  my  wonder  is  how  you  succeeded  even  by 
seven  years'  labor  in  getting  so  much  useful  matter  in  so  small  a  compass— ponderous  as 
your  volumes  are.  .„..., 

For  my  own  table  I  shall  order  another  copy,  to  be  interleaved  and  bound  in  four  volumes. 

"With  my  thanks  for  the  benefit  you  have  conferred  upon  the  profession, 

I  am,  with  regards,  yours  truly,  

JOSIAH  T.  MILLER. 


From  Son.  Senry  L.  Knowles,  County  Judge  of  St.  Lawrence  County. 
Deab  Sib— From  the  examination  and  use  I  have  thus  far  made  of  the  first  volume  of 
your  Law  and  Practice,  I  doubt  not,  by  its  great  range  and  arrangement  of  subjects,  the 
multitude  and  accuracy  of  abstracts  of  cases  cited,  and  its  copious  index,  it  will  become— is 
becoming — a  great  convenience  to  practicing  attorneys. 

For  justices  of  the  peace  this,  with  the  promised  second  volume,  will  go  far  towards  sup- 
plying their  long  felt  need  of  a  ready,  reliable  guide. 

Yours  respectfully,  _  _  __  __ 

HENRY  L.  KNOWLES. 


From  Son.  Senry  S.  WaVbridge,  County  Judge  of  Tompkins  County. 

Deab  Sib— I  have  examined  the  first  volume  of  your  Law  and  Practice  with  such  care 
and  attention  as  my  limited  time  would  permit,  and  I  am  happy  to  state,  from  such  exam- 
ination, that  I  regard  it  asaworkof  greatvalue,  not  only  to  those  concerned  in  the  adminis- 
tration of  the  law,  and  the  legal  profession  generally,  but  to  all  whose  taste  or ^  inclination 
leads  them  to  examine  into  the  reason  and  philosophy  of  the  jurisprudence  of  the  courts 

The  beauty  and  chasteness  of  diction  of  the  work  render  it  attractive  and  readable  by  au 

PfS^ZjfSSdlBS^S?'SSSSed.  index,  by  which  the  law  upon  the  different ^subjec* 
can  easily  be  found,  is  of  great  value  in  the  economy  of  time  and  labor.  Hoping  you  may 
be  amply  paid  for  the  arduous  and  valuable  services  you  have  rendered  the  public, 

I  remain  your  much  obliged  and  obedient  servant,  g  WALBBIDGE. 
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From  Hon.  Peter  8.  Palmer,  County  Judge  of  Clinton  County. 
Dear  Sib— I  have  examined  the  first  volume  of  your  Law  and  Practice,  arid  consider 
the  work  almost  indispensable  to  magistrates  and  those  who  do  not  have  ready  access  tr 
the  reports. 

To  the  practicing  lawyer,  with  his  library,  it  is  also  valuable,  as  you  have,  in  an  able,  and 
it  would  seem,  most  faithful  manner,  collected  and  systematized  the  principles  ana  decis- 
ions governing  all  the  questions  which  usually  arise  in  the  business  of  the  country. 

Yours  truly, 

''  PETER  S.  PALMER. 


From  Son.  John  Stewart,  County  Judge  of  Fulton  County. 

My  Deab  Sib— The  second  volume  of  your  Law  and  Practice  is  received. 

I  had  perused  the  first  volume  pretty  thorougnly  before  I  received  the  second,  and  found 
it  to  be  a  work  of  very  great  importance  to  justices  of  the  peace  and  to  the  practitioners  in 
these  courts. 

But  the  second  volume  is  admirable,  especially  the  forms,  and  that  part  of  it  which  treats 
of  the  modus  operandi  of  getting  causes  from  the  justices'  to  the  county  court. 

I  do  not  see  where  it  could  very  well  be  improved.  It  seems  to  me  that  it  is  almost  as 
perfect  as  it- can  be.  It  is  as  far  ahead  of  Cowbn's  Treatise  as  that  work  was  ahead  of  the 
old  Clerk's  Assistant,  and  it  cannot  fail  to  be  eagerly  sought  after  by  the  profession,  not  only 
of  our  own  state,  but  of  other  states  (especially  the  western),  where  laws  and  courts  are 
fashioned  much  after  our  own.  Yours  very  truly, 

JOHN  STEWART. 


From  Hon.  Horace  8.  Griswold,  County  Judge  of  Broome  County. 
Deae  Sib — I  have  carefully  examined  both  volumes  of  Wait's  Law  and  Practice,  and  I 
deem  it  very  necessary  for  justices  of  the  peace. 

It  is  a  work  highly  useful  to  every  class  of  the  legal  profession.  It  contains  a  great  body 
of  the  law  to  which  every  class  of  legal  practitioners  will  find  it  profitable  to  refer. 

I  have  the  work  in  my  office,  and  it  has  become  of  more  than  daily  reference  by  my 
neighbors  in  the  profession.  And  I  know  of  no  other  work  so  generally  useful  and  reliable 
in  cases  requiring  an  examination  in  baste,  of  almost  every  legal  question. 

I  heartily  recommend  the  work  as  one  that  no  justice  of  the  peace  nor  practicing  lawyer 
will  dispense  with  after  having  become  familiar  with  it. 

Yours  truly, 

H.  S.  GRISWOLD. 


From  Hon.  Gviy  H.  McMaster,  County  Judge  of  Steuben  County. 

Dear  Sib — I  have  given  your  Treatise  on  Law  and  Practice  in  justices'  courts  a  somewhat 
careful  examination,  and  can  with  justice  say  that  you  have  rendered  to  this  generation  a 
service  equal  to  that  which  Cowen  rendered  to  a  past  one.  Your  work  must  rank  as  incom- 
parably the  best  as  it  is  the  most  comprehensive  in  its  class. 

I  am  yours,  &c, 

Q.  H.  McMASTBR. 


From  Hon.  Carlos  P.  Seooil,  County  Judge  of  Lewis  County. 
Dear  Sib — I  have  examined  the  first  volume  of  your  Law  and  Practice.  I  am  certainly 
much  pleased  with  it.  The  work  shows  great  care  and  ability  in  its  preparation.  The  whole 
plan  and  arrangement  is  most  admirable,  and  it  cannot  be  otherwise  than  popular  with  the 
legal  profession.  No  justice  of  the  peace,  doing  any  considerable  amount  of  business,  would 
think  of  being  without  it.  I  have  conferred  with  most  of  the  profession  in  this  county,  in 
relation  to  it,  and  all  those  who  have  examined  the  work  expressed  themselves  very  decid- 
edly in  its  favor,  as  being  just  what  has  been  wanted  for  a  long  time. 

Yours  truly, 

C.  P.  SCOVIL. 


